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RULING   CASES. 


No.  1.  — FENTON  V.  CLEGG. 
(EX.  1854.) 

No.  2.  — IN  THE  GOODS  OF  GAYNOR 
(PBOB.  1869.) 

RULE. 

An  executor  derives  his  title  from  the  will,  and  he  need 
not  in  general  prove  the  will  to  clothe  himself  with  that 
character. 

The  executor  of  the  wiginal  testator  must  prove  the 
will,  in  order  that  his  executor  may  maintain  the  chain  of 
representation. 

Fenton  v.  Clegg. 

23  L.  J.  Ex.  197-198  (8.  c.  9  Ex.  680). 

Leasehold.  —  Executor  and  Legatee.  —  Assent  to  Bequest.  [197] 

T.  P.  the  elder  bequeathed  certain  leasehold  premises  to  T.  F.  the  youtisrer, 
in  tnwt  to  sell  the  same,  and  out  of  the  proceeds  to  retain  for  his  own  use  £150, 
to  reimburse  himself  for  funeral  expenses,  &c.,  and  to  divide  the  surplus,  if  any, 
amongst  the  testator's  cWldren  and  grandchild.  T.  F.  did  not  take  out  pro- 
bate of  his  father's  will,  but  entered  into  possession  of  the  premises  in  question, 
and  retained  them  till  his  death,  having,  by  his  will,  bequeathed  them  to  his  ex- 
ecuUirs,  who  demised  them  to  the  defendant.  The  plaintiff  having  taken  out 
adnunistratioB  with  the  will  annexed  of  T.  F.  the  elder,  and  brought  ejectment 
to  recover  the  premises :  —  Heldy  that  he  was  not  entitled  to  recover,  as  the  act  of 
bequeathing  the  premises  by  T.  F.  the  younger  was  evidence  of  the  latter  hav- 
ing elected  to  take  the  premises  as  legatee. 

Ejectment  by  James  Fenton,  as  administrator,  with  the  will 
annexed,  of  the  goods  of  Thomas  Fenton  the  elder,  to  recover 
possession  of  a  messuage  at  Bradford. 

VOL.  XII.  —  1    • 
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At  the  trial,  before  Cresswell,  J.,  at  the  last  York  Spring 
Assizes,  the  facts  were  these :  —  The  action  was  brought  to  recover 
possession  of  a  leasehold  messuage  in  Bradford,  under  the  follow- 
ing circumstances :  Thomas  Ferton  the  elder,  the  grandfather  of 
James  Fenton  the  plaintiflf,  -being 'possessed  of  a  leasehold  estate 
in  the  premises  in  questton;  f ot  the  remainder  of  a  term  of  999 
years,  commencing  .ic"  11,66',  by  his  will,  dated  the  21st  of  May, 
1830,  devised  .thie.'^iMile  to  his  son,  Thomas  Fenton  the  younger, 
in  trust  to^  seH  ,the  same,  and  out  of  the  money  to  retain  for  his 
own  u^^  £\bO  borrowed  of  him,  and  to  reimburse  himself  for 
fuuef^-expenses,  proving  the  will,  and  the  maintenance  of  the 
:l^gtator  and  his  wife;  and  if  there  were  any  remaining  surplus 
•  lifter  the  above  payments  were  deducted,  then  the  same  to  be 
equally  divided  amongst  the  testator's  three  children  and  James 
Fenton,  the  testator's  grandchild,  the  plaintiflf.  Thomas  Fenton 
the  younger  entered  into  possession  of  the  premises  in  question, 
and  retained  the  same  until  his  death  in  1839.  He  did  not  take 
out  probate  to  his  father,  but  bequeathed  the  messuage  in  ques- 
tion, in  trust,  to  William  Bakes  and  John  Ackroyd.  These  par- 
ties demised  the  premises  to  Clegg,  who  underlet  them  to 
[*198]  the  other  *  defendant,  \Shackleton.  For  the  plaintiff  it 
was  contended,  that  he  was  entitled  to  recover  possession 
of  the  premises  under  the  will  of  Thomas  Fenton  the  elder,  as 
Thomas  Fenton  the  younger  was  merely  executor  of  his  father, 
and  had  not  assented  to  take  the  premises  in  question  as  legatee. 
The  learned  Judge  was  of  opinion  that  the  devise  by  Thomas 
Fenton  the  younger  was  some  evidence  of  assent  by  him  to  take 
the  premises  as  legatee,  and  directed  a  verdict  for  the  defendants, 
with  leave  to  the  plaintiflf  to  move  to  enter  a  verdict  for  him,  if 
the  Court  should  think  there  was  no  evidence  of  an  assent  by  him 
to  take  the  premises  as  legatee. 

Hugh  Hill,  for  the  plaintiflf,  now  moved  accordingly.  —  The 
devise  by  Thomas  Fenton  the  younger  of  the  term  was  no  evidence 
of  his  assent  to  take  the  term  as  legatee.  The  property  up  to  the 
time  of  his  death  was  vested  in  him  solely  as  executor.  None  of 
the  trusts  connected  with  the  bequests  to  himself  were  other  than 
trusts  belonging  to  an  executor.  In  Com.  Dig. ,  "  Administra- 
tion," C,  7,  it  is  said,  "  But  if  the  executor,  being  a  legatee,  enter 
into  the  term,  but  do  not  prove  the  will,  that  does  not  amount  to 
an  assent  to  have  it  as  legatee.  * 
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[Parke,  B.  —  Here  the  executx)r  bequeaths  the  term  instead  of 
selling  it:  surely  that  is  evidence  of  his  assenting  to  take  the 
term  as  legatee.] 

Where  a  negative  interest  only  is  given,  there  the  entry  of  the 
executor  is  not  evidence  of  assent  to  take  as  legatee.  The  law 
as  to  this  point  is  stated  in  Doe  (L  Starges  v.  Tatchell,  3  B.  &  Ad. 
675 ;  1  K  J.  (N.  S. )  K.  B.  239,  recognising  Doe  d,  Hayes  v.  Sturges, 
7  Taunt  217  (17  R  R  491).  Fannel  v.  Fenn,  Cro.  Eliz.  347, 
is  also  in  point 

[Parke,  B.  —  All  the  trusts  are  for  the  benefit  of  Thomas 
Fenton  the  younger,  except  the  disposal  of  the  surplus,  and  the 
accounting  for  that  to  somebody  else.  ] 

This  act  amounted  to  a  breach  of  trust,  because  his  duty  was  to 
sell. 

[Parke,  B.  —  His  entry  upon  the  premises  was  some  evidence 
of  assent  But  after  that  he  shows  his  intention  still  more  clearly 
by  bequeathing  the  premises  to  another.  There  was  no  breach  of 
trust] 

Pollock,  C.  B.  — We  are  all  of  opinion  that  there  ought  to  be  no 
rule,  as  there  was  evidence  of  the  executor,  Thomas  Fenton  the 
younger,  assenting  to  take  the  premises  in  his  own  right 

Parke,  B.  — I  ai^j  of  the  same  opinion.  The  dealing  with  the 
term,  by  Thomas  Fenton  the  younger,  by  devising  it,  was  abundant 
evidence  of  assent  If  there  was  any  breach  of  trust,  which  there 
clearly  was  not,  unless  there  was  a  surplus  over  and  above  the 
charges  on  the  bequest,  that  must  be  inquired  into  elsewhere,  but 
not  in  a  Court  of  law.  The  act  of  bequeathing  the  term  showed 
that  the  executor  elected  to  take  the  term  as  devisee. 

Platt,  B.  ,  and  Martin,  B.  ,  concurred.  Bute  refused. 

In  the  Goods  of  Oaynor. 

38  L.  J.  P.  &  M.  79-80  (s.  c.  L.  R.  1  P.  &  D.  723). 

Exeeutar.  —  Administration.  —  20  dt  21  Viet.  e.  79, /r.  9b.— Chain  of   [79] 

Bepresentation. 

A  died  in  Ireland.  B,  his  ezecator,  proved  his  will  in  Ireland.  B  died, 
and  C,  his  executor,  proved  his  will  in  Ireland  and  had  the  Irish  grant  re-sealed 
in  the  principal  registry  of  the  Court  of  Prohate  in  England.  Held,  that  the 
chain  of  representation  was  not  continued,  and  that  C  was  not  entitled  to  a  grant 
of  administration  of  the  personal  estate  and  effects  in  England  of  A's  wife,  who 
predeceased  her  husband. 
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Bridget  (Jaynor,  late  of  Athlone,  in  the  county  of  Westmeath, 
Ireland,  died  intestate  in  1841,  leaving  William  Gaynor,  her 
lawful  husband,  her  surviving.  She  had  no  property  in  poesessioii 
at  the  time  of  her  decease,  but  was  entitled  to  a  sum  of  £200  on 
the  death  of  Barbara  Smith,  who  died  in  December,  1863. 

William  Gaynor  died  in  1848,  without  having  taken  out  letters 
of  administration  of  his  wife's  personal  estate  and  effects,  and  by 
his  will  appointed  John  Gaynor  sole  executor  and  residuary  legatee. 
John  Gaynor  proved  the  will  in  the  Prerogative  Court  of  the 
Archbishop  of  Armagh,  in  Ireland,  and  died  in  1865,  leaving  a 
will  whereof  he  appointed  James  John  Gaynor,  George  Atkinson, 
and  William  Stanley  executora  The  executors  proved  the  will 
in  Ireland  in  September,  1865,  and  in  May,  1869,  the  Irish 
probate  was  re-sealed  in  the  principal  registry  of  the  Court  of 
Probate  in  England. 

M'Mahon  now  moved  the  Court  to  grant  letters  of  admin  istra* 
tion  of  the  personal  estate  and  effeqts  of  Bridget  Gaynor  to  William 
Stanley,  executor  of  John  Gaynor.  He  submitted  that  the  chain 
of  representation  was  complete,  and  referred  to  Williams  on 
Executors,  vol.  1,  5th  ed.,  274;  Shaw  v.  Storton,  1  Freent  102; 
M'Mahon  v.  Bawlinga,  16  Sim.  429 ;  Fowler  v.  Richards,  5  Russ. 
39 ;  In  the  Goods  of  Powell,  3  Hagg.  Eccl.  1^5 ;  In  the  Goods  of 
John  Owen,  2  Eobert.  561;  Jermyn  v.  Baxter,  5  Sim.  568; 
Jossaunie  v.  Abbott,  15  Sim.  127;  Williams  v.  Bland,  2  CoL 
575 ;  Twyford  v.  Trail,  7  Sim.  92 ;  and  In  the  Goods  of  Tucker, 
2  Sw.  &  Tr.  123.  Cw.  adv,  vult. 

Judgment  was  delivered  (on  Aug.  5)  as  follows :  — 
Lord  Penzance.  — An  application  was  made  to  the  Court  on 
Tuesday  last  for  a  grant  in  this  case.      The   intestate,   Bridget 
Gaynor,  was  the  wife  of  William  Gaynor.     She  predeceased  him, 
and  William  Gaynor  died  in  1848,  before  this  Court  was  estab- 
lished.    William  Gaynor  made  a  will,  whereof  he  appointed  John 
Gaynor  executor.      John  Gaynor  proved  the  will  in  the 
[*80]   Prerogative  Court  of  Armagh,  *in  Irel«uid,  but  did  not 
prove  the  will  in  England.     He  died,  having  made  his 
will,  by  which  he  appointed  three  persons  his  executors.     They 
have  proved,  and  they  now  represent  him,  and  this  is  an  applica- 
tion on  their  part  for  a  grant  of  administration  of  the  estete  of  the 
deceased  wife  of  William  Gaynor,  the  first  testator.     The  objec- 
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tion  which  was  made  to  the  grant  in  the  registry  was  in  conformity 
with  the  practice  of  the  Court  The  applicant  being  the  executor 
of  John  Graynor,  and  John  Gaynor  never  having  proved  the  will 
of  his  testator  in  this  country,  it  was  Said  that  the  chain  of  repre- 
sentation was  broken.  It  was  insisted  upon  the  other  side  that 
the  eflfect  of  John  (Jaynor  having  proved  the  will  in  Ireland, 
although  it  gave  him  no  power  over  assets  in  England,  was  yet 
suflScient  to  continue  the  chain  of  representation,  and  that  is  the 
question  for  the  Court  to  consider.  Now,  after  the  best  consider- 
ation that  I  have  been  able  to  give  to  the  case,  I  have  come  to 
the  conclusion  that  the  applicant  is  not  entitled,  and  that  the 
chain  of  representation  is  not  continued  The  matter  may  be 
simplified  by  considering  it  as  if  it  arose  during  John  Gaynor's 
life.  Mrs.  William  Gaynor  having  died,  her  property  passed  to 
her  husband.  He  died  after  having  made  his  will,  whereof  he 
appointed  John  Gaynor  executor.  John  Gaynor  proved  the  will 
in  Ireland.  Question :  Can  he  take  a  grant  of  administration  of 
the  goods  of  Mrs.  William  Gaynor  without  first  proving  William 
Gaynor's  will  in  this  country  ?  And  it  seems  to  me  that  he  can- 
not ;  for  after  all  this  system  of  taking  the  grant  of  probate  to 
form  the  chain  of  representation  is  in  fact  nothing  but  following 
the  interest  Under  the  Irish  probate,  John  Gaynor  had  no  con- 
trol over  the  effects  of  William  Gaynor,  his  testator,  in  England. 
That  grant  gave  him  no  power  to  deal  with  such  assets,  and  could 
certainly  give  him  none.  At  the  time  of  William  Gaynor's  death 
he  was  possessed  of  assets  in  England,  namely,  his  wife's  assets ; 
and  therefore  if  John  Gaynor  wished  to  possess  himself  of  those 
assets,  he  must  have  taken  a  grant  of  probate  of  his  testator's  will 
in  this  country.  Having  obtained  no  such  grant,  he  was  entitled 
to  no  control  over  them.  His  executors  cannot  stand  in  a  better 
position  than  he  stood  in.  Wliatever  rights  they  have  are  trans- 
mitted rights.  But  if  he  had  no  rights  himself  —  if  he  could  not 
come  to  this  Court  and  ask  for  this  grant,  a  fortiori  those  to  whom 
he  has  transmitted  his  rights  cannot  do  it  There  are  a  great 
many  cases  that  throw  considerable  doubt  upon  the  matter,  but  it 
seems  to  me  that  in  principle  the  case  of  Twyford  v.  Trail  — 
the  marginal  note  in  which  runs  thus :  "  A  died  in  India.  B,  one 
of  his  executors,  proved  the  will  in  India.  B  died,  and  C,  his 
executor,  proved  his  will  in  England.  C  is  not  the  personal  rep- 
resentative of  A  *  —  decides  the  question  with  which  we  are  now 
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dealing.  It  was  suggested  that  some  sort  of  difference  existed  be- 
tween the  full  rights  of  an  executor,  with  which  it  was  conceded 
the  party  here  was  not  clothed,  seeing  that  he  had  only  taken  the 
grant  in  Ireland,  and  a  certain  sort  of  partial  rights  sufficient  to 
continue  the  chain  of  representation.  The  Court,  with  the  object 
of  avoiding  superfluous  grants,  has  very  much  considered  that  view 
of  the  case,  to  see  if  it  rests  upon  any  solid  foundation,  but  I  am 
unable  to  ascertain  that  it  does.  Therefore,  I  think  that  in  this 
case  the  grant  cannot  go  as  moved  for.  The  applicant,  however, 
will  have  no  difficulty  in  getting  a  grant,  because  it  turns  out  that 
John  Gaynor,  as  well  as  executor,  was  also  residuary  legatee,  aud 
therefore  through  that  interest  he  will  be  entitled  to  take  the  grant 
in  the  ordinary  way. 

Grant  of  letters  of  administration  refused. 

ENGLISH  NOTES. 

Two  causes  have  combined  to  destroy  the  importance  of  the  actual 
decision  in  many  of  the  cases  referable  to  the  first  branch  of  the  rule. 
The  first  of  these  is  the  statutes  establishing  the  Probate  Court  (20  &  21 
Vict.,  c.  77,  8.  79,  and  21  &  22  Vict,  c.  95,  s.  16),  to  be  presently  noticed, 
nnd  the  other  the  large  powers  of  amendment  of  proceedings  and  the 
liberal  interpretation  put  upon  those  powers  by  the  Courts.  See  Hunter 
V.  Young  (C.  A.  1879),  4  Ex.  D.  256,  48  L.  J.  Ex.  689,  41  L.  T.  142, 
27  VV.  E.  637. 

A  useful  summary  of  the  older  law  is  to  be  found  in  the  last  (1871) 
edition  of  Williams'  notes  to  Saunders'  Reports:   "  In  actions  by  execu- 
tors they  ought  all  to  join:  Bro.  Executors,  88;  though  some  be  within 
the  age  of  seventeen  years:  Went.  95,  Yelv.  130,  Srnith  v.  Smith;  or 
have  not  proved  the  will:  1  Salk.  3,  Brookes  v.  Stroud;  or  refused  be- 
fore the  Ordinary:  9  Eep.  37  a,  Hensloe's  Case.    But  if  one  only  bring 
an  action  either  of  debt  upon  bond,  or  assumpsit  as  well  as  tort,   it 
seems  settled  that  the  defendant  can  only  take  advantage  of  it  by  plead- 
ing in  abatement,  after  setting  out  the  appointment  of  the  executor 
by  the  will,  that  the  other  executor  mentioned  therein  is  alive  not 
named.    If  the  defendant  plead  the  general  issue,  h©  is  too  late;  he  can- 
not come  at  the  fact  of  there  being  another  execut^^'     '^^  executor  is 
appointed  by  the  will,  and  therefore  it  is  neces^^iry  ^^  s***®  ^^^^  ^^^® 
testator  made  his  will,  and  thereby  appointed  the   co-^^^^^^^o^fj  ^^'ho  is 
not  joined,  and  then  to  aver  that  he  is  alive;    ^x^*^   t^*^  Mendant  need 
not  aver  that  he  administered.     41  Ed.  III.,    g^  w    ^^'^^'  ^*  ^*  ^^^' 
Executors,  27;  Yelv.  130,  Smith  v.  Smith;  A.st      ^^^V**^^'^  ^""^^  •^'^• 
Abatement  (E  13).     But  where  the  defendant        i^^^  '''  ^Wement 
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that  he  has  one  or  more  co-executors  who  ought  to  be  joined,  he  must 
aver  not  only  that  he  is  alive,  but  that  he  administered;  because  it  is 
only  necessary  to  sue  so  many  of  the  executors  as  have  administered. 
Bro.  Executors,  20,  88;  Wentw.  95;  1  Lev.  161,  Swallow  y,  Embersoji ; 
Clift.  Ent.  15,  pi.  36,  37;  Lib.  Plac.  1,  pi.  8;  Com.  Dig.  Abatement 
(F.  10) ;  Willes'  Rep.  42,  Alexander  v.  Mawson,    If  a  debtor  makes 
his  creditor  and  another  his  executors,  and  the  creditor  never  inter- 
meddles, but  refuses,  he  may  bring  an  action  against  the  other  executor. 
Sir  Wm.  Jones,  345,  Dorchester  v.  Webb  ;  3  T.  R.  557,  Rawlinson  v. 
Shaw  [s.  c.  1  R.  R.  768].     With  respect  to  actions  of  tort,  such  as 
trespass  quare  dausumy  or  for  taking  goods,  trover,  case  for  malfeasance, 
misfeasance,  or  non-feasance,  and  such  like  actions  of  tort,  it  seems  fully 
and  clearly  established  that  if  one  only  of  two  or  more  joint  tenants, 
parceners,  tenants  in  common,  partners,  executors,  assignees  of  bank- 
rupts, and  others  who  regularly  ought  to  join,  bring  any  such  actions, 
the  defendant  must  plead  in  abatement,  and  caunot  give  it  in  evidence 
on  the  general  issue  or  in  any  other  way,  or  by  pleading  in  bar,  or  in 
arrest  of  judgment,  or  though  the  matter  be  found  specially,  or  appear 
upon  the  face  of  the  declaration,  or  any  other  pleading  of  the  plaintiff." 
For  the  last  proposition  numerous  authorities  are  cited.     The  passage 
in  commas  is  taken  from  the  notes  to  Cabell  v.    Vauf/han,  1  Wms. 
Saund.  483,  484,  485. 

There  are  two  cases  noted  by  the  subsequent  editors,  which  may  be 
^ore  conveniently  dealt  with  apart.  They  are  Brassinf/ton  v.  Ault 
(1824),  2  Bing.  177,  9  Moore,  340,  3  L.  J.  (O.  S.)  C.  P.  243,  27  R.  R. 
581;  and  Doe  d.  Stace  v.  Wheeler  (1846),  15  M.  &  W.  623,  16  L.  J. 
Ex.  312.     See  p.  10,  post. 

But  it  is  clear  that  even  apart  from  statute  the  executor  must  either 
prove  or  intermeddle  before  he  is  entitled  to  be  considered  as  executor. 
^wlinson  V.  Shaw  (1790),  3  T.  R.  557,  1  R.  R.  768;  Brazier  v,  Jfud- 
«o»  (1836),  8  Sim.  67,  5  L.  J.  Ch.  296;  Mohainadu  Mohideen  Hadjiary. 
Fitckeif  (P-  C.  1894),  1895,  A.  C.  437,  63  L.  J.  P.O.  90,  71  L.  T.  99. 
By  the  Court  of  Probate  Act,  1857  (20  &  21  Vict.,  c.  77),  s.  79,  it  is 
provided:  "Where  any  person,  after  the. commencement  of  this  Act  re- 
nounces probate  of  the  will  of  which  he  is  appointed  executor,  or  one 
of  the  executors,  the  rights  of  such  person  in  respect  of  the  executorship 
shall  wholly  cease,  and  the  representation  to  the  testator  and  the  ad- 
ministration of  his  effects  shall  and  may,  without  any  further  renun- 
ciation, go,  devolve,  and  be  committed  in  like  manner  as  if  such  person 
had  not  been  appointed  executor."  By  the  Court  of  Probate  Act,  1858 
(21  &  22  Vict.,  c.  95),  s.  16,  it  is  provided:  '*  Whenever  an  executor 
Appointed  in  a  will  survives  the  testator,  but  dies  without  having  taken 
probate,  and  whenever  an  executor  named  in  a  ^^^^  ^^  cited  to  take  pro- 
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bate,  and  does  not  appear  to  such  citation,  the  right  of  such  person  in 
respect  of  the  executorship  shall  wholly  cease,  and  the  representation  to 
the  testator  and  the  administration  of  his  effects  shall  and  may,  without 
any  further  renunciation,  go,  devolve,  and  be  committed  in  like  manner 
as  if  such  person  had  not  been  appointed  executor."  Where  the  ex- 
ecutor has  intermeddled  he  cannot  renounce  under  the  Act  of  1857 :  In 
the  Goods  of  Badenach  (1864),  3  Swab.  &  T.  466,  33  L.  J.  Prob.  179, 
10  Jur.  (N.  S.)  521, 11  L.  T.  275;  Mordamt  v.  Clarke  (IMS),  L.  R. 
1  P.  &  D.  592,  38  L.  J.  Prob.  45,  19  L.  T.  610;  In  re  Stevens,  Cooper  r. 
JStevens  (26  Jan.,  1897),  1897, 1  Ch.  422, 66  L.  J.  Ch.  155;  nor  can  he  re- 
nounce after  he  has  taken  probate :  In  tJie  Goods  of  Veiga  (1862),  32  L.  J. 
Prob.  9.  Although  the  executor  has  renounced,  he  may  retract  at  any 
time  until  the  renunciation  is  filed.  In  the  Goods  of  Morant  (1874), 
K  R.  3  P.  &  D.  151,  43  L.  J.  Prob.  16,  30  L.  T.  74.  Tlie  Court  has 
jurisdiction,  but  will  only  exercise  it  in  exceptional  cases,  to  permit 
an  executor  to  retract  even  after  the  renunciation  is  complete.  In  the 
Goods  of  Gill  (1873),  L.  R.  3  P.  &  D.  113,  In  re  Lord  and  Fullerton^s 
Contract  (C.  A.  1895),  1896, 1  Ch.  228,  65  L.  J.  Ch.  184,  73  L.  T. 
689,*  it  was  held  that  there  could  not  be  a  disclaimer  by  a  trustee,  who 
was  also  an  executor,  of  part  of  the  testator's  estate.  The  trustee  in 
that  case  renounced  ^'the  office  of  trustee  and  executor,  and  all  interest 
in  and  power  over  the  real  and  personal  estate  without  the  bounds  of  • 
the  United  States  of  America."  He  had  administered  in  America  and 
was  held  a  necessary  party  to  a  conveyance  of  real  estate  in  England. 
This  was  also  the  rule  of  the  common  law:  Bolton  v.  Cannon  (1676), 
1  Vent.  271,  Pollexf.  125,  where  it  is  said:  "An  executor  that  does 
intermeddle  cannot  waive  a  lease,  or  any  other  part  of  the  testator's  estate, 
for  he  cannot  assume  the  executorship  for  part,  and  refuse  for  part.' 

Where  a  testator  after  directing  that  in  case  of  failure  of  a  certain 
legacy  of  £100  the  amount  should  remain  '<at  the  disposal  of  my  ex- 
ecutors for  distribution  to  such  charities  as  they  approve  of,"  appointed 
three  persons  executors,  and  gave  the  residue  to  charities  **in  such 
proportions  as  my  executors  herein  named  may  select,"  it  was  held  by 
the  Court  of  Appeal  that,  one  of  the  executors  having  renounced,  the 
power  might  be  exercised  by  the  other  two.  The  Court  regarded  the 
question  as  a  pure  question  of  construction,  and  interpreted  the  latter 
clause  by  the  context  of  the  former  clause  above  cited.  In  re  Main- 
waHng,  Crawford  v.  Forshaw  (C  A.  1891),  1891,  2  Ch.  261,  60  L.  J. 
Ch.  683,  (^b  L.  T.  32,  39  W.  R.  484. 

The  provision  that  death  before  taking  probate  determines  the  right  of 
the  executor  is  merely  declaratory  of  the  older  law  laid  down  in  Day  v. 
Chahfield  (1683),  1  Vem.  200.  J^  the  original  report  this  appears  as 
an  actual  determination,  but  it  l^i^  U^e'^  shown  by  Mr.  Raithby,  in  his 
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edition  of  VerDon,  quoting  an  extract  from  the  Register  Book  (1683,  A. 
fo.  314),  that  it  is  only  a  dictum.  That  dictum  is,  however,  consistent 
with  the  law  in  1  Wms.  Saund.  484,  set  out  at  the  commencement  of 
this  note. 

Having  disposed  of  the  statutory  modifications  of  the  effect  of  the 
first  hranch  of  the  rule,  it  seems  fitting  to  notice  the  various  results 
which  follow,  by  a  reference  to  the  decided  cases  bearing  upon  the  sub- 
ject.    Before  doing  so,  the  reader  may  be  reminded  that  in  this  respect 
an  administrator  presents  a  marked  contrast.     Fost&i*  v.  Bates j  No.  13 
of  "Administration,''  2  R.  C.  129  (12  M.  &  W.  226, 13  L.  J.  Ex,  88). 
In  Fenton  v.  Clegg^  the  first  principal  case,  the  executor  was  permitted 
to  assent  to  a  legacy.     So  an  assignment  of  a  trust  term  before  probate 
has  been  recognised  as  valid.     Brazier  v.  Hudson  (1836),  8  Sim.  67, 
5  L.  J.  (N.  S.)  Ch.  296.    Again,  in  WilU  v.  Rich  (1742),  2  Atk.  285, 
Lord  Hardwickb  said:    "Notwithstanding  a  will  is  not  proved,  the 
executor,  in  the  eye  of  the  law,  is  considered  as  having  some  authority; 
for  even  before  probate,  he  may  so  far  act  as  to  get  in  and  receive  his 
testator's  estate,  or  release  debts,  or  even  bring  actions  for  them,  though 
at  the  trial,  indeed,  the  law  will  oblige  him  to  produce  the  probate,  so 
that  an  heir-at-law  or  next  of  kin  is  very  far  from  being  justifiable  in 
forcibly  turning  out  an  executor."     The  same  view  was  expressed  by 
Lord  Holt  in  Wankford  v.  Wankfard  (1699),  1  Salk.  299,  306.      He 
Bays:  "By  administering,  the  executor  has  accepted  of  and  taken  upon 
^im  the  whole  administration,  and  is  a  complete  executor.     He  is  be- 
fore probate  entitled  to  receive  all  debts  due  to  the  testator,  and  all 
payments  made  to  him  are  good,  and  shall  not  be  defeated,  though  he 
dies  and  never  proves  the  will.     All  the  testator's  goods  are  in  his  pos- 
session, though  at  what  distance  soever,  and  he  may  maintain  trover  for 
them;  and  as  he  may  maintain  a  possessory  action,  so  he  may  avow  for 
'dnt  where  a  reversion  of  a  term  comes  to  him ;  and  for  such  rent  as  has 
^rued  after  the  death  of  the  testator,  he  may  avow  before  probate,  be- 
cause the  reversion  is  vested  in  him  by  the  will ;  but  for  such  arrears  as 
accrued  due  in  the  testator's  lifetime,  he  cannot  avow  without  probate." 
These  passages  show  the  limitation  on  the  rule  respecting  the  authority 
conferred  by  the  will.    The  title  as  representative  is  not  complete  until 
probate,  or  until  the  executor  has  intermeddled  as  already  mentioned, 
bat  for  the  purpose  of  confirmation  it  is  sufficient  that  there  should  be 
subsequent  proof  by  any  of  the  executors:   Wankford  v.  Wankford, 
supra;  or  a  grant  of  administration  with  the  will  annexed:  Brazier 
V.  Sudson  (1836),  8  Sim.  67,  5  L.  J.  (N.  S.)  Ch.  296. 

The  titles  ''Administration,"  2  R.  C.  56  to  251,  "Dead  Body," 
8  E.  C.  462  to  478,  and  ''Devastavit,"  9  R.  C  320  to  350,  may  be 
referred  to  in  connexion  with  the  present  subject. 
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In  Webster  v.  Spencer  (1820),  3  B.  &  Aid.  360,  22  R.  R.  427,  oue 
of  two  executors  alone  proved  the  will,  and  received  the  amount  of  a 
deht  appropriated  to  the  payment  of  certain  specific  legacies,  and  per- 
mitted  the  money  to  he  lent  to  a  third  person  by  whom  it  was  paid  to 
the  defendant.  The  defendant  admitted  his  liability  to  the  proving 
executor,  and  that  the  money  formed  part  of  the  testator's  estate,  but 
refused  to  pay  it  over  to  the  proving  executor.  Both  executors  joined 
in  an  action  of  assumpsit,  and  an  objection  grounded  on  a  misjoinder 
of  parties  was  overruled.  In  marked  contrast  is  Brassington  v.  Ault 
(1824),  2  Bing.  177,  9  Moore,  340,  27  R.  R.  581.  There  three  of  four 
executors  ordered  goods  to  be  sold  as  the  property  of  their  testator. 
The  three  brought  an  action  for  the  price,  but  were  not  described  in  the 
declaration  as  executors,  and  an  objection  taken  on  the  ground  of  the 
non-joinder  of  the  fourth  executor  was  overruled.  The  distinction  be- 
tween Webster  v.  Spencer  and  Brassington  v.  Ault  depends  upon  the 
double  position  of  an  executor.  He  represents  the  estate  of  the  testator, 
but  he  has  also  a  common-law  property.  Where  there  is  more  than  one 
executor,  each  possesses  and  may  dispose  of  the  entire  property,  as 
appears  from  Simpson  v.  Gutteridge  and  Doe  v.  Wheeler^  cited  below. 

Each  executor  is  possessed  of  the  whole  interest.  There  can  accord- 
ingly be  a  valid  assignment  of  leaseholds  by  one  of  two  executors: 
Simpson  v.  GuUeridge  (1816),  1  Madd.  609,  16  R.  R.  276;  or  by  two 
of  three  executors:  Doe  d.  Stace  v.  Wheeler  (1846),  15  M.  <&  W.  623, 
16  L.  J.  Ex.  312.  This  is  in  respect  of  legal  interests.  In  respect  of 
equitable  interests  it  would  seem  that  a  several  authority  in  executors 
cannot  be  regarded  as  established  without  considerable  qualification. 
See  Be  Ingham,  Jones  v.  Ingham  (1892),  1893,  1  Ch.  352,  62  L.  J. 
Ch.  100,  68  L.  T.  152,  41  W.  R.  435.  There  an  executrix  took  pos- 
session of  certain  title  deeds  of  a  property  in  mortgage  to  the  testator, 
and  returned  them  to  the  mortgagor,  who  asked  for  them  in  order  to 
raise  sums  of  money  sufB.uient  to  pay  o£E  his  total  indebtedness  to  the 
testator's  estate.  The  mortgagor,  concealing  the  fact  that  he  had  already 
charged  the  propert}"*,  purported  to  execute  a  legal  mortgage  of  the 
property  in  favour  of,  and  handed  over  the  deeds  to  a  bank.  After  the 
death  of  the  executrix,  the  bank  sought  to  postpone  the  surviving  ex- 
ecutor, but  the  claim  was  dismissed,  on  the  ground  that  the  right  which 
the  bank  might  have  had  against  the  executrix  did  not  bind  her  co- 
executor,  and  that  the  case  must  be  decided  by  reference  to  his  personal 
fraud  or  negligence.  So  too  in  Hill  v.  Simpson  (1802),  7  Ves.  152, 
6  R.  R.  105,  and  Be  Cooper,  Cooper  v.  Vesey  (C.  A.  1882),  20  Ch.  D. 
611,  51  L.  J.  Ch.  862,  persons  claiming  under  an  executor,  as  assignees  ^ 
of  a  beneficial  interest,  were  not  allowed  to  set  up  the  title  of  the  assignor 
as  executor  when  their  title  was  challenged. 
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The  office  of  executor  survives.  In  the  Goods  of  Reid  (1896),  1896, 
P.  D.  129,  65  L.  J.  P.  D.  &  A.  60,  74  L.  T.  462. 

The  chaia  of  representation  depends  on  the  statute  25  Ed.  III.,  stat. 
5,  c.  5,  and  apart  from  this  statute  the  executorship  could  not  be  as- 
signed. Bedell  v.  Constable,  Vaughan,  182.  And  the  statute  has  been 
strictly  interpreted  so  that  the  administrator  of  an  executrix  could  not 
sue  for  double  value  without  taking  out  administration  de  bonis  non, 
even  where  the  tenant  had  attorned  to  her.  Tingrey  v.  Brown  (1798), 
1  Bos.  &  P.  310,  4  K.  R.  805. 

The  second  principal  case  is  supported  by  numerous  old  authorities, 
of  which  Isted  v.  Stanley  (1580),  Dyer,  372  a,  seems  to  be  the  earliest. 

The  chain  of  representation  could  always  be  maintained  through  a 
married  woman  even  prior  to  the  Married  Women's  Property  Acts. 
Barr  v.  Carter  (1797),  2  Cox,  429,  2  R.  R.  98;  Birkett  v.  Vandercom 
(1831),  3  Hagg.  Ecc.  750.  But  in  the  case  of  married  women  there  was 
always  this  danger,  that  the  grant  to  her  executrix  might  be  a  limited 
grant;  in  that  case  the  chain  was  broken.  In  tJie  Goods  of  Bayne 
(1858),  1  Swab.  &  Tr.  132. 

Where  the  chain  of  representation  is  broken,  it  is  necessary  to  take 
out  administration  de  bonis  non.  Savage  v.  Blyths,  No.  8  of  "Ad- 
ministration," 2  R.  C.  110,  and  notes.  In  In  the  Goods  of  Be  id,  supra, 
probate  of  a  will  was  granted  to  one  of  two  executors,  power  being 
reserved  of  making  a  like  grant  to  the  other  executor.  The  acting  ex- 
ecutor died  before  he  had  fully  administered.  At  the  date  of  his  death, 
the  other  executor  had  not  been  heard  of  for  fourteen  years.  The 
daughter  of  the  testator,  and  his  sole  next  of  kin,  with  the  assent  of 
the  executors  of  the  acting  executor,  moved  for  a  grant  to  herself  of 
letters  of  administration  de  bonis  non  ;  but  the  application  was  refused 
on  the  ground  that  the  proper  course  was  to  cite  the  non-proving  ex- 
ecutor, which  the  Court  directed  should  be  done  by  advertisement.  On 
his  failure  to  appear,  his  appointment  would  be  disregarded  pursuant  to 
the  Court  of  Probate  Act,  1858,  s.  16,  and  the  estate  and  representation 
would  ipso  facto  vest  in  the  executors  of  the  proving  executor. 

It  should  be  observed  that  the  position  of  an  executor,  so  far  as  relates  to 
his  passive  title,  is  different.  If  he  has  not  taken  upon  hiuiself  the  office, 
or  in  any  way  acted  or  intermeddled  with  the  assets,  he  is  not  liable  to 
be  sued;  and  where  an  action  is  subsequently  brought  against  him  as 
executor,  the  cause  of  action  for  the  purposes  of  the  Statute  of  Limita- 
tions dates  only  from  the  time  when  he  took  upon  himself  the  office  by 
probate  or  intermeddling.  Douglas  v.  Fondest  (1828),  4  Bing.  686,  29 
R.  R.  695;  Mohamadu  Mohideen  Hadjiar  v.  Pitchey  (P.  C.  1894), 
1894,  A.  C.  437,  63  L.  J.  P.  C.  90,  71  L.  T.  99.  Compare  Webster  v. 
Webster  (1804),  10  Ves.  93,  7  R.  R.  351.    (See  notes,  p.  74,  post.) 
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AMERICAN  KOTES. 

Mr.  Schouler  says  (Executors  and  Administrators,  sect  194)  :  *'  It  is  gen- 
erally admitted  in  this  country,  as  in  England,  that  one's  appointment  as 
executor  relates  back  so  as  to  absolve  him  from  all  personal  liability  for  acts 
committed  before  his  appointment  without  a  strict  probate  sanction ;  though 
this,  by  fair  inference,  affords  immunity  only  as  to  acts  which  come  properly 
within  the  authority  and  scope  of  a  rightful  representative.  American  legis- 
lation departs  so  far,  however,  from  the  older  theory,  that  as  we  have  else- 
where shown,  no  appointment  as  executor  may  be  safely  deduced  from  the 
will  itself,  even  though  the  rightful  probate  of  that  will  were  unquestioned; 
for  as  American  statutes  so  frequently  provide,  the  will  should  be  presented 
speedily  for  probate,  nor  should  executor  designated  therein  act  as  one 
havii^  genuine  authority,  until  he  has  been  duly  appointed  by  the  Court  and 
has  qualified  by  giving  bonds.  Hence  acts  not  of  themselves  justifiable  in 
the  prudent  interest  of  the  estate,  pending  one's  full  appointment,  are  not 
likely  to  be  upheld  as  readily  in  this  country  as  in  England ;  and  if  because 
of  his  death  or  the  proper  refusal  of  the  Court  to  appoint  him,  or  his  failure 
to  qualify  as  the  law  directed,  some  one  else  should  be  appointed  in  his  stead, 
his  imprudent  and  officious  dealings  with  the  estate,  meanwhile  his  needless 
transfers  and  hasty  promises  may  involve  him  and  his  own  estate  in  trouble, 
rather  than  bind  the  estate  which  he  assumed  to  represent." 

This  is  sustained  by  cases  relating  to  administration :  Sellech  v.  Rusco,  46 
Connecticut,  870;  Alvord  v.  Marsh,  12  Allen  (Mass.),  608;  Outlaw  v.  Farmer, 
71  North  Carolina,  31 ;  Bellinger  v.  Ford,  21  Barbour  (N.  Y.  Sup.  Ct.),  311 ; 
Emery  v.  Berry,  8  Foster  (New  Hampshire),  473.  *'  An  executor  derives  his 
office  from  a  testamentary  appointment."  Berry  v.  Hamilton,  12  B.  Monroe 
(Kentucky),  191 ;  54  Am.  Dec.  515.  "  An  executor  may,  immediately  upon 
the  death  of  his  testator,  take  possession  of  his  effects,  and  bring  suits, 
though  he  cannot  declare  before  probate,  for  the  technical  reason  that  he  must 
make  profert  of  his  letters."  Arnold  v.  Arnold,  13  Iredell  Law  (Nor.  Car.), 
174 ;  55  Am.  Dec.  434.  Title  to  the  personalty  vests  in  him  upon  the  testa- 
tor's death.  Johnson  v.  Connecticut  Bank,  21  Connecticut,  156.  He  may  be 
sued  before  probate.  Marcy  v.  Marcy,  82  ibid.  308.  See  an  elaborate  note,  55 
Am.  Dec.  437,  as  to  the  powers  and  rights  of  an  executor  before  probate. 

**  As  to  the  executor's  title,"  says  Mr.  Schouler,  the  true  theory  appears  to 
be  (unless  where  the  doctrine  of  relation  applies),  that  the  personal  estate  of 
the  deceased  vests  in  him  before  probate,  as  a  sort  of  trustee  for  the  creditors, 
legatees,  and  whoever  else  may  be  interested  in  the  estate  under  the  will; " 
citing  Clappy.  Stoughton,  10  Pickering  (Mass.),  463;  Shirley  v.  Healds^  34 
New  Hampshire,  407. 

Judge  Redfield  says  ( 8  Executors  and  Administrators,  p.  20 ) :  *<  By  the 
English  law  an  executor  could  do  many,  indeed  most  acts  pertaining  to  his 
office,  except  maintaining  and  defending  suits,  before  proof  of  the  will  or  ob- 
taining letters  testamentary.  But  as  in  the  American  States  an  executor  has 
no  such  authority  under  the  will,  we  shall  not  enumerate  these  acts."  He 
then  sums  them  up  as  pertaining  to  \u^  burial,  the  preservation  of  the  prop- 
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erty,  and  the  support  of  tiie  family.  He  admits  however  that  *'  all  such  acts, 
doubtless,  as  have  been  done  in  good  faith  by  the  executor,  before  receiving 
his  letters  testamentary,  will  be  held  entirely  valid,  his  title,  by  the  probate  of 
the  will  and  granting  of  letters  testamentary,  being  made  good  and  having 
relation  back  to  the  time  of  the  decease  of  the  testator." 

The  English  doctrine  that  the  executor  of  an  executor  shall  perform  the 
trusts  reposed  in  the  first  executor  is  '*  completely  abandoned  in  this  coun- 
try ; "  and  where  a  sole  executor  dies,  the  estate  must  be  in  future  represented 
by  an  administrator  de  bonis  non,  3  Redfield  on  Exrs.  and  Admrs.,  p.  240; 
Foster  v.  Wilbur,  1  Paige  (New  York  Chancery),  537. 


No.  3.  — STACKPOOLE  v.  HOWELL. 
(OH.  1807.) 

No.  4.  — DIX  V.  REED. 
(OH.  1823.) 

RULE. 

Where  a  legacy  is  given  to  a  person  who  is  appointed 
executor,  if  the  legacy  is  given  to  him  in  that  character,  he 
must  prove  the  will  in  order  to  entitle  himself  to  the  legacy. 
If  the  gift  is  made  from  some  other  motive,  he  may  claim 
the  legacy,  although  he  does  not  prove. 

Stackpoole  v.  Howell. 
13  Veaey,  417-421  (9  R.  R.  200). 

ExeeiUar.  ^Legacy — Whether  Virtute  Officii 

Presumption  that  a  legacy  to  a  person,  appointed  ezecator,  is  given    [417] 
to  hitn  in  that  character,  though  not  apparently  connected,  unless  there 
are  circumstances  showing  that  it  is  intended  for  him  personally. 

In  this  ease,  the  circumstances  were  rather  the  other  way  :  the  legacies,  by 
codicils,  to  the  persons  appointed  executors  by  the  will,  standing  altogether,  and 
equal  in  amount. 

One  of  the  executors,  therefore,  having  renounced;  not  entitled  to  the  legacies. 

Sir  Gregory  Page  Turner,  by  his  will,  dated  the  17th  of  May, 
1790,  devised  his  real  estates  to  his  family  in  strict  settlement; 
appointing  the  plaintiff  and  the  defendants  Howell  and  Maberly 
trustees  to  preserve  contingent  remainders ;  and,  after  bequeathing 
to  the  same  trustees  some  small  leasehold  estates  in  Oxfordshire, 
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in  trust  for  the  persons,  who  would  be  entitled  to  his  freehold 
estates  of  inheritance,  so  far  as  the  rules  of  law  and  equity  would 
admit,  gave  and  bequeathed  all  his  personal  estate,  the  said   lease- 
hold estates  excepted,  after  payment  of  his  debts  and  legacies, 
funeral  expenses,  and  the  charges  of  his  trustees  and  executors  in 
performance  of  his  will,  or  in  consequence  thereof,  to  Stackpoole, 
Howell,  and  Maberly,  upon  trust,  that  they,  or  tlie    sur- 
[*418]  vivor  of  them,  *  should,  as  soon  as  conveniently  might  be 
after  his  decease,  invest  the  same  in  the  purchase  of    real 
estates  of  inheritance,  to  be  settled  to  the  same  uses  as  liis  real 
estate;  with  the  usual  directions  for  payment  of  the  interest   in 
the  meantime  to  the  persons  who  would  be  entitled  to  the   rents, 
for  the  indemnity  of  the  trustees,  and  for  maintenance  and  advance- 
ment of  his  children;  and  after  appointing  his  wife  guardian,   and 
declaring  that,  if  any  of  his  said  trustees  should  die,  or  desire   to 
be  discharged  from  the  trusts  of  his  said  will,  the  said  trustees, 
or  the  survivor  of  them,  should,  with  the  consent  of  his    vrife, 
appoint  another  trustee,  he  appointed  Stackpoole,  Howell,     and 
Maberly  executors  of  his  said  will. 

By  a  codicil,  dated  the  19th  of  May,  1790,  the  testator  gave  to 
his  wife,  for  her  own  use,  all  his  wearing  apparel,  watches,  jewels, 
&c.     He  also  gave  her  the  sum  of  £2000.     He  then  gave  to  the 
three  persons,  whom  he  had  by  his  will  appointed  his  trustees  an 
executors,  and  to  his  steward,  legacies  in  the  following  terms  :      - 

"  I  also  give  to  her  brother  Mr.   Joseph  Howell   of  Clun^   -^^ 
the  county  of  Norfolk  the  sum  of  £300.     I  also  give  to  George 


Stackpoole    Esq.    of   Grosvenor -Place   London    ^^     ^      ^    TLattoB^ 
£300.     I  also  give  to  Mr.    Thomas   Astley  ^"^"^^^^x^o  give  to 
Garden  Attorney  at  Law  the  like  sum  of  f  gO^'        \  t\\e  smxq   oi 
my  Steward   Mr.   John  Lamb  of  BlackheatVi     ^^^ 
^100.  "  ^^^  ^  ^^^  ViftsYator 

By  another  codicil,  dated  the  7th  of  A.\i^  ^    ^  \v\a  ^eaivcvo 

gave  to  his  eldest  son,  for  his  o\^   ^^^  ^^    \\^,  a.wri»g  ^^'' 
[*419]  apparel,    watches,   &c.  ;  and    to    v-     ^^\!4^-Y\v\ft\«^^^^^'^^ 
natural  life,  the  use  and  enjoy j^     ^^    *      yp^^^z^"^^^^^^^^^^ 
plate,  and  after  her  death  he  gave  theYY^  ^^  ^t    ^^      /jft.de^'-— 
own  use.     He  then  gave  the  following         ^^  ^i         ^t      e^  "^"^^"^ 

"I  give  to  my  wife  Dame  Frai^o  ^^^^tii^^  ^.^  ^^^^^ 
£1000.'  I  also  give  to  her  brotw"^^  ^C^^  /^  ^^^^^^' 
Street  in  the  county  of  Herts  i-v       ^^etiV   S^  J^/9' 
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bequeath  to  George  Stackpoole  Esq.  of  Grosvenor-Place  London, 
the  like  sum  of  £200.  I  also  give  and  bequeath  to  Thomas 
Astley  Maberly  Esq.  of  Bedford-Row  Attorney  at  Law  thejike 
sum  of  £200. " 

Mr.  Stackpoole  renounced  probate,  but  claimed  the  legacies 
given  to  him  by  the  codicils,  to  obtain  which  was  the  object  of  the 
bill,  as  given  to  the  plaintiff,  not  as  executor,  but  as  a  mark  of 
friendship  and  kindness. 

Mr.  Richards  and  Mr.  Cooke,  for  the  plaintiff,  contended,  that 
there  is  no  authority,  that  a  legacy  to  a  person  who  happens  also 
to  be  the  executor  shall  not  have  effect  unless  he  proves  the  will ; 
that  for  that  purpose  it  must  appear  to  be  a  legacy  to  the  executor, 
intended  for  him  in  that  character ;  and  upon  condition  that  he 
shall  not  have  the  legacy   unless  he  answers  the  description  of 
executor. 
Mr.  Alexander  and  Mr.  Daniel,  for  the  defendants. 
The  only  circumstance   distinguishing  this  case  is,   that  the 
appointment  of  executors  is  first  made  by  the  will,  and  the  lega- 
cies are  afterwards  given  by  codicils.     But  the  legacy  must  be 
understood  to  be  given  to  the  plaintiff,  as  executor,  being 
previously  appointed  *  executor;  and,  not  acting,  he  has   [*420] 
not  complied  with  the  condition  upon  which  he  was  in- 
tended to  take   the    testator's   bounty.      The  case  of  Read  v. 
Devayrus,  3  Bro.    C.   C.   94,  where  the  legacies  were  held  to  be 
given  to  the  executors  in  that  character,  is  much  weaker  than  this. 
These  legacies  being  given  to  a  person  who  is  executor,  the  con- 
chsion  is,  that  they  are  given  to  him  as  executor.     The  codicils 
contain  legacies  to  other  persons,  as  well  as  these  to  the  executors ; 
but  in  both  the  codicils  the  legacies  to  the  three  executors  are 
equal,  and  stand  together,  though,  it  is  true,  other  legacies  stand 
before  and  after  them,  which  circumstance  cannot  have  any  effect. 
The  inference,  strong,  if  not  necessary,  from  the  manner  in  which 
these  legacies  are  given,  and  their  equal  amount,  is,  that  they  are 
given  in  consideration  of  the  character  of  the  legatees ;  the  single 
circumstance  of  resemblance  among  them. 
Mr.  Richards,  in  reply. 

In  Bead  v.  Devaynes,  the  Master  of  the  Rolls  considered  the 
gift  of  the  legacies  and  the  appointment  of  executors  as  having 
connection  with  each  other.  It  appears  by  the  probate  of  the 
will  that  they  are  in  the  same  sentence;    ai^d  Lord  Alvanley 
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united  those  circum8tance&  The  proposition,  now  stated,  is  too 
broad.  After  the  execution  of  the  first  of  these  instruments  the 
testator  does  not  notice  these  persons  as  his  executors,  the  last 
codicil  being  executed  after  a  lapse  of  ten  years.  The  single 
circumstance  is,  that  these  legacies,  though  given  with  others, 

happen  to  stand  together. 
[*  421]      •  The  Master  of  thb  Rolls  (Sir  William  Grant)  :  — 

The  question  is,  whether  you  must  not  find  circum- 
stances to  show  that  the  legacy  was  intended  for  the  executor 
in  a  distinct  character;  otherwise  the  presumption  primd  fa^aU 
is,  that  it  is  given  to  him  as  executor.  There  is  something  in  the 
circumstances  that  the  testator  has  put  these  l^acies  together,  and 
that  in  both  the  codicils  the  legacies  to  the  executors  are  of  pre- 
cisely the  same  amount  It  does  seem  as  if  the  testator  consideied 
them  in  the  character  of  executors  only.  I  think  the  plaintiflF  is 
not  entitled. 

Dix  V.  Seed. 

1  Simons  &  Stuart,  237-239.    (24  B.  B.  171.) 

JBosecwtof.— Legacy.— TTfte^fcar  VvrMt  OffidL 

[28  7]      Testator  named  two  persons  to  be  his  executors,  and  bequeathed  t  t>> 

£50  each,  upon  condition  of  their  taking  upon  themselves  a  certa*  ^^** 
and  afterwards  used  these  words,  **  I  give  to  my  cousin,  T.  K.,  £50  ^^  ^^^»t, 
point  joint  executor;"  and  the  testator  also  gave  to  T.  K.'a  Blstpln*  1  ^^  *^P- 


This  case  was  heard  on  an  exception  to  the  Master* 
the  question  was,  whether  Thomas  King  was  entitl  A  ^^^^ »  tf  nd 
of  £50  reported  to  be  due  to  him.  ^^*  ^^  a  legacy 


will 


The  suit  was  instituted  for  the  purpose  of  »  f  vt 
of  Eobert  King  Bird,  and  for  an  account  of  ^j^^^^^^^^^g  the    — 
estate.     The  testator  by  his  will  exT^reaaGf^  ?^**®^^*^^'8  pergonal 
-  To  William  Eeed  and  John  Ba^gJ  I  gL   i^^^^  ^  H\--*^\ 
nominate  and  appoint  executors  j^     ^'        ,      ^^O  tittpV         V^^ 
bequests  to  be  upon  condition  o^  S  ^^^*  ^       ®  *»y  -Vir-li     ^/'^''^ 
hereinafter  mentioned;  that  is  ^  ^^^it  takil^g  >lpOa  fj^^ ^  »  ^W     ""^^ 
unto  my  friends  William  Re^.^^  ^y  1  oWe.  devise      *^  *^e      v'      v 
for  the  use  and  benefit  of  n,^    ^^t^^  ,\^  ^UgW*'*'^  be^^^  ,^*^ 
freehold  estate  in  the  parish  of  ^  >ix    rT'^  .  Cl4e  i?^"^^^  "^ 
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giving  variouB  other    1  executors     and  administrators. "     After 

"^tomj  cousin   Tht^ri^^^^'  ^^   t«s*^<»r  proceeds  thus:  «  I  give 

f  joint  executor    in    tru^i-  -'''^;  '^*'    ^"™  °^  ^^<^'  ^^^o^^  I  appoint 

^th  of  Charles  ClLke   Si'J"  '^^^  "*^  ^^"- "     ^"^  in  case  of  the 

^^tator  devised  tl.e  fx^holj  Jlr-''^t°'^''"*  ^^'^«"*  i««"«.  the 

'^h.s  cousin  Thonc^Kili    h?s  h'°  *'"'^  of  Almondsbuxy 

^.d assigns.  3,bjeet  to  ^xx  annuityof "^o    ""'^Kr'  '''^'-'^^^^' 

^i^g.  the  sisters    of    Xhoma,  i-fn         ?^  -Paj^able  to  Ann  and  Maiy 

«le  testator  gave  theni   legacief^f.n  «x.other  part  of  the  will 

ir%?-  *"^    "— ^  ^-t^tS'ir'ii   ''"'  ^ing  declined   [-238] 
trasts.    It  was.    therefore,  insi  ?k  ^^  eocecution  of  the 
legacy  of  JE50.        The  Master  hal     ^*  ^«    ^^    not  entitled  to  the 
this  exception  was  taken  to  thJ°^  ^Ported   t:bia  legacy  to  be  due, 

Mr.  Home.   Mr.    Martin    aid  j,?V  ^he  r«i>ort. 
Uon,  cited  £r<acAT2>ooZ«  v.  J?b«;^// ToV*^'  ^'«   «-"J>port  of  the  excep- 
^M2,m    3    Bro.      C.      C.    95.   ;nd  Yr '^^'^  ^^-      l^.  .»<e).  i2.arf  v. 
Belt  3  edition  of    Browxi's  Chancery  p    "°*^     *^*^   ^^^'  <^^  in  Mr. 
tohave  united  the  two  offices  of  eZ,?^"^-  ^^«  testator  seems 

who  has  assuncxed    neither  of  these  oT'"*^   ^^"atee;  and  a  pei.on 
legacy,  which  mnst  be  considered  a3  annT  ^'-'--'  be  entitled  to  a 
Mr.  Cooke  against  the  exception  ''^^   ^^     *^*e  office. 

Thomas  King  did  not  take  this  U~~ 
utor     In  the  bequest  to  the  two  fimfxec  '^  ""^^      <-*ar^cter  of  exec 
n  blood  to  the   testator,  he  expreSy  ,'  '     ^^°  ^'^  «'™nRe^ 

they  should  execute    a    certain   tru  [-tT^^     *^«     condition  tha^ 
^nexedtothe  gift  to  Thomas  Ki^.^''^^«*-°    ««oh   condi  L 
-dm  givxng  the    l^ac^  ^  him'a«^r,t«^o-fc-«^.  the  word 

offiL    for  A  J\f  '^^  ^'^^  ^««  the  ^lati^^     <^.o««in,  Thomas 

offi(«.  for  Ann  and   Mary  King,  his  8i.ster8    i^^'^'-T*.    *«d  not  th« 

l^r""  ?°^  «f'«'--arda  has  a  coftingl  °    '^,«    «^xne  amount; 
h  m  m  the  real  estate.       The  case  of  Jiead  v     *  '""^^^'-^t  devised  to 
also  reported  in  Mr.  Cox's  •reports  (2  Cox     o^-'*^'^'^^    ^« 
appears  there  that,  when  the   cause  came   A^  !''^'    «« 
dilutions,    the  Court  held  the   legatee  to  b«     ^°'  ^«'-* 

The  Vice-Chancbllok  (Sir  John  Leach)  .       ^^'^"ec?. 

I  mast  hold  that  Thomas  King  is  entitll^T 
consider  that  the  gift  is  rather  to  be  intead^  *°  '^^   ' 

rot.  XII. — 2  "-lect  to  be  ii 
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his  relationship  than  of  his  oflBce.  The  circumstance  that  the  two 
other  executors  have  the  same  legacies  cannot  be  brought  in  aid  of 
the  exception ;  because  those  legacies  are  expressly  annexed  to  the 
office  of  trustees  of  the  real  estate. 

I  consider  the  case,  however,  to  be  very  doubtful.  JWrnA  fa(At 
legacies  to  executors  are  considered  as  annexed  to  the  ofl&ce,  and 
they  are  to  show  circumstances  to  repel  the  presumption. 

Hxception  overruled, 

ENGLISH  NOTES. 

In  Slaney  v.  Watney  (1866),  L.  R.  2  Eq.  418,  35  L.  J.  Cb.  783,  14 
L.  T.  657,  14  W.  R.  818,  where  the  testator  gave  a  legacy  payable  at  a 
future  time,  and  made  a  subsequent  gift  to  the  executors  of  an  immedi- 
ate legacy  *'as  an  additional  acknowledgment"  for  their  trouble,  the 
two  gifts  were  connected  together,  and  proof  of  the  will  was  required  as 
a  condition  to  the  right  to  the  legacy. 

In  Re  Reeves'  Trusts  (1877),  4  Ch.  D.  841,  46  L.  J.  Ch.  412,  36 
L.  T.  906,  25  W.  R.  628,  the  Master  of  the  Rolls  (Sir  G.  Jessel) 
considered  that  the  fact  that  a  legacy  was  payable  at  a  future  day  re- 
butted the  presumption  that  it  should  be  deemed  to  have  been  given 
virtute  officii. 

Where  the  gifts  to  the  executors  are  unequal  the  presumption  is  not, 
for  this  reason  alone,  rebutted,  but  it  is  a  circumstance  to  be  considered 
in  determining  the  motive  of  the  gift.  Re  Appleton,  Barber  v.  Tebbit 
(C.  A.  1885),  29  Ch.  D.  893,  54  L.  J.  Ch.  954,  52  L.  T.  906  ;  Cocker^ 
ell  V.  Barber  (1826),  2  Russ.  585,  1  Sim.  23,  5  L.  J.  (0.  S.)  Ch.  77. 

It  may  be  stated  as  a  general  proposition  that  where  a  motive  uncon- 
nected with  the  appointment  is  expressed,  a  legatee,  although  also  ap- 
pointed executor,  may  claim  the  legacy  without  proving  the  will.  The 
following  cases  bear  on  this  subject.  A  gift  as  a  mark  of  respect  : 
Burgess  v.  Burgess  (1844),  1  Coll.  367,  8  Jur.  660  ;  a  gift  ''to  my 
friend":  Re  Denby  (1861),  3 De  G.,  F.  &  J.  350,  31  L.  J.  Ch.  184, 
5  L.  T.  514,  10  W.  R.  115  ;  a  gift  as  a  remembrance :  Bubb  v.  Yelverton 
(1871),  L.  R.  13  Eq.  131,  20  W.  R.  164.  In  Dix  v.  Reedj  the  second 
principal  case,  the  fact  that  the  executor  was  referred  to  as  '*my 
cousin  *'  was  considered  a  sufficient  indication  of  motive;  and  a  similar 
conclusion  was  arrived  at  in  Crompton  v.  Bloxham  (1845),  2  Coll.  201, 
14  L.  J.  Ch.  380,  9  Jur.  935,  where  the  testator  always  referred  to  the 
non-proving  executor  as  "my  brother  Charles  Bloxham."  So  of  a 
legacy  given  as  *^  a  token  of  my  regard  for  them,  and  a  small  recom- 
pense "  for  their  trouble.  Brydges  v.  WoUon  (1812),  1  Ves.  &  B.  134, 
12  R.  R.  200. 
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The  presumption  that  the  legacy  is  given  virtute  officii  is  not  rebutted 
bj  the  fact  that  the  gift  is  combined  with  that  to  others  who  are  not 
named  executors.  Calvert  v.  Sebbon  (1841),  4  Beav.  222.  There  the 
gift  was:  "I  give  and  bequeath  to  J.  B.  Price  .  .  .  £500;  to  E.  T. 
Price  the  like  sum  of  £500;  to  the  said  William  Collins  the  sum  of 
£500  ;  and  to  the  said  R.  M.  Webster  the  sum  of  £500  ; ''  Collins  and 
Webster  were  appointed  executors,  but  renounced,  and  were  held  not 
entitled  to  their  legacies. 

An  executor  may  entitle  himself  to  a  legacy  given  to  him  as  executor 
by  proving  at  any  time.     Read  v.  Devaynes  (1791),  3  Bro.  C.  C.  94, 
2  Cox,  285, 2  R.  R.  48.     But  interest  on  the  legacy  will  only  be  given 
from  the  time  of  proof  of  the  will.     Angerinann  v.  Ford  (1861),  29 
Beav.  349,  7  Jur.  (K  S.)  668,  4  L.  T.  230,  9  W.  R.  512.    An  executor 
manifesting  an  intention  to  act  by  taking  active  steps  in  the  adminis- 
tration is  entitled  to  his  legacy,  and  on  his  death  Without  proving  the 
will,  his  estate  is  entitled  to  the  legacy.     Harrison  v.  Rowley  (1798), 
4  Yes.  212,  4  R.  R.  199;  Lewis  v.  Mathews  (1869),  L.  R.  8  Eq.  277, 
38  L.  J.  Ch.  510,  20  L.  T.  905,  17  W.  R.  841.     But  incapacity  arising 
from  bodily  or  mental  infirmity  is  not  regarded  as  an  excuse  for  not 
proving.     Hanbury  v.  Spooner  (1843),  5  Beav.  630,  12  L.  J.  Ch.  434; 
Re  Hawkins  (1864),  33  Beav.  570,  34  L.  J.  Ch.  80,  10  Jur.  (N.  S.)  922, 
10  L.  T.  557, 12  W.  R.  945.     Mere  proof  of  a  will,  however,  will  not  of 
itself  be  sufficient,  if  the  executor  does  not  intend  to  act.     Harford  v. 
Bmcning  (1787),  1  Cox,  302.    Parsons  v.  Saffery  (1821),  9  Price,  578, 
23  R.  R.  724,  where  the  executor  neither  proved  the  will,  nor  mani- 
fested an  intention  to  act,  cannot  be  regarded  as  a  satisfactory  decision 
on  this  point,  as  the  will  contained  a  clear  gift  of  the  residue  to  the 
executors  subject  to  certain  payments. 

A  legacy  to  an  executor  virtute  officii  is  not  entitled  to  any  special 
priority,  and  must  abate  proportionately  with  the  other  legacies. 
I^uncan  v.  Watts  (1852),  16  Beav.  204 ;  Debney  v.  Eckett  (1858), 
4  Jur.  (IT.  S.)  805.  Where  the  residuary  legatees  moved  before  the 
accounts  had  been  taken,  that  an  executor,  who  was  also  a  pecuniary 
legatee,  should  pay  into  Court  the  amount  admitted  by  his  answer,  the 
executor  was  not  permitted  to  retain  the  amount  of  his  legacy,  and  to 
pay  in  the  reduced  sum.    Harding  v.  Harding  (1847),  16  L.  J.  Ch.  179. 

Where  a  legacy  given  virtute  officii  fails,  it  falls  into  the  residue  and 
goes  to  the  residuary  legatee:  Parsons  v.  Saffery  (1821),  9  Price,  578, 
23  R.  R.  724  ;  or  the  next  of  kin:  Barber  v.  Barber  (1838),  3  My.  <& 
Cr.  688,  8  L.  J.  Ch.  36,  2  Jur.  1029. 

As  to  a  power  given  to  executors,  whether  virtute  officii  or  not,  see 
Crawford  v.  Forshaw,  cited  in  notes  to  Nos.  1  and  2,  at  p.  8,  ante. 
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AMERICAN  NOTES. 

That  a  legacy  to  an  executor  in  eo  nomine  is  upon  the  implied  condition 
precedent  that  he  shall  qualify  and  act  as  such,  is  held  in  Billingslea  y.  Moore, 
14  Georgia,  370 ;  Kirldand  v.  Narramorey  105  Massachusetts,  31 ;  Roihmaler  v. 
Cohen,  4  Desaussure  (So.  Car.),  215.  Especially  where  it  is  expressed  to  be, 
**  for  care  and  trouble  in  executing  that  office.*'  Moiris  v.  Kent,  2  Edwards 
Chancery  (New  York),  175. 

But  an  executor  assenting  to  a  bequest  ''  in  addition  to  commissions  or 
allowances  they  would  be  entitled  to  by  law,"  dying  before  probate,  is  entitled 
to  take.     Scofield  v.  St.  John,  65  Howard  Practice  (New  York),  292. 

'*  It  is  an  established  rule  that  bequests  to  individuals  who  are  executors 
are  considered  primd  facie  to  be  given  to  them  in  that  character;  a  presump- 
tion to  be  repelled  by  the  nature  of  the  legacies  or  other  circumstances  aris- 
ing in  the  will.'*    Kirkland  v.  Narramore,  supra,  citing  Stackpoole  v.  Howell, 


No.  5.  — LOVE  V.  GAZE. 
(CH.  1845.) 

KULE. 

Since  the  statute  11  Geo.  IV.  &  1  Will.  IV.,  c.  40,  the 
intention  that  the  executor  should  take  beneficially  the 
residue  that  is  undisposed  of,  must  appear  on  the  face  of 
the  will.  Parol  evidence  is  now  inadmissible  to  show  that 
the  testator  intended  his  executors  to  take  the  residue 
beneficially. 

Love  V.  Gaze. 

8  Beav.  472-478. 

Executor.  —  Bight  to  Eesidue. 

[472]  A  testator  appointed  A  and  B  his  executors,  and  he  gave  them  all  his 
personal  estate,  *'  that  is  to  say,  for  you  to  pay  all  as  follows."  He  then 
gave  several  legacies,  and  afterwards  said,  "  I  wish  all  this  to  he  paid  in  six 
months  after  my  death.''  Held,  under  the  1  Will.  IV.,  c.  40,  that  the  executors  did 
not  take  the  unexhausted  residue  heneficially,  but  in  trust  for  the  next  of  kin. 

The  1  Will.  IV.,  c.  40,  requires  that  the  intention  that  the  executor  should 
take  beneficially  should  appear  by  the  will. 

Parol  evidence  is  now  inadmissible  to  show  that  the  testator  intended  his 
executors  to  take  the  residue  beDefi(*}aUy* 

The  question  in  this  cause  ^  a  vhether  the  residue  of  the  per- 
sonal estate  of  William  Wig^^^^  belonged  to  his  executors  or  to 
his  next  of  kin. 
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By  his  will  he  appointed  Gleoige  Graze  and  Charles  Gaze  to  be 
his  executors.    He  gave  an  annuity  of  £20  to  the  plaintiff, 
Kelah  Love,  and  certain  houses  to  his  *  nephew,  John   [^iTS] 
Gaze,  and  he  willed  and  bequeathed  George  Gaze  and 
Charles  Gaze,  his  two  executors,  to  them  he  gave  all  his  money 
on  mortgage,  bonds,  on  houses  or  lands,  all  his  money,  clothes, 
all  he  was  worth  at  his  death,  that  is  to  say,  for  you  to  pay  all  as 
follows :    He  then  gave  several  legacies,  and  afterwards  expressed 
himself  as  follows :  "  I  wish  all  this  to  be  paid  in  six  months 
after  my  death.     I  here  declare  this  my  last  will  and  testament" 
The  legacies  given  by  the  will  did  not  exhaust  the  personal 
estate  given  to  the  executors.    The  surplus  was  claimed  by  the  next 
of  kin,  under  the  statute  1  Will.  IV.,  c.  40,^  on  the  ground  that 
it  was  not  expressly  disposed  of  by  the  will,  and  that  it  did  not 
appear  that  the  executors  were  intended  to  take  it  benefi- 
cially.    The  *  executors  contended,  that  everything  was   [•474] 
by  the  will  given  to  them ;  that  the  case  was  not  within 
the  provisions  of  the  statute ;  and  that  the  presumption  in  favour 
of  the  legal  title  of  the  executors  ought  to  prevail,  especially  as  it 
was  supported  by  parol  evidence  taken  in  the  cause. 

Mr.  Turner  and  Mr.  G.  L.  Eussell,  for  the  plaintiff,  and  Mr.  B. 
W.  Moore,  in  the  same  interest  —  Under  the  1  Will.  IV. ,  c.  40, 
the  executors  are  to  be  deemed  trustees  for  the  next  of  kin,  "  unless 
it  shall  appear  by  the  will,  *  &c. ,  and  that  the  executors  were  in- 
tended to  take  beneficially.  Here,  there  is  no  such  intention 
apparent  on  the  face  of  the  will.     The  gift  to  them  is  for  a  speci- 

>  The  enactment  \b  a»  follows :  —  ble  that  the  law  shoald  be  extended  in 

Whereas  testators  bj  their  wills  Ire-  that  respect ;  be  it  therefore  enacted,  &c., 

qneotljr  appoint  executors,  without  mak-  That  when  anj  person  shall  die  after  the 

Uig  any  expreM  disposition  of  the  residue  Ist  day  of  September  next  after  the  pass- 

of  their  personal  estate.  And  whereas  ex-  ing  of  this  Act,  having,  by  his  or  her  will, 

ecntors  so  appointed  become,  by  law,  enti-  or  any  codicil  or  codicils  thereto,  appointed 

tied  to  the  whole  residue  of  such  personal  any  person  or  persons  to  be  his  or  her 

estate,  and  Coorts  of  equity  have  so  far  executor  or  executors,  such  executor  or 

foUowed  the  law,  as  to  hold  such  executors  executors  shall  be  deemed  by  courts  of 

to  be  entitled  to  retain  such  residue  for  equity  to  be  a  trustee  or  trustees  for  the 

their  own  nse,  unless  it  appears  to  have  person  or  persons  (if  any)  who  would  be 

been  their  testator's  intention  to  exclude  entitled  to  the  estate  under  the  Statute  of 

them  from  the  beneficial  interest  therein,  Distributions  in  respect  of  any  residue  not 

in  which  case  they  are  held  to  be  trustees  expressly  disposed  of,  unless  it  shall  ap- 

fot  the  person  or  persons  (if  any)  who  pear,  by  the  will  or  any  codicil  thereto, 

would  be  entitled  to  such  estate  under  the  the  person  or  persons  so  appointed  execu- 

Statnte  of  I>istributions,  if  the  testator  has  tor  or  executors  was  or  were  intended  to 

died  intestate.    And  whereas  it  is  desira-  take  such  residue  beneflciaUy. 
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tied  limited  purpose,  nJimely,  to  pay  the  particular  legacies,  and 
that  purpose  being  performed,  the  beneficial  interest  in  the  residue 
is  undisposed  of.  Before  the  Act,  the  expressions  would  not  have 
been  sufficient  to  entitle  the  executors  to  take  for  their  own  benefit 
In  Braddon  v.  Farrand,  4  Buss.  87,  where  the  testatrix  appointed 
an  executor  **  to  see  that  her  will  was  put  in  force, "  Sir  John 
Leach  held,  that  the  purpose  of  the  appointment  was  "  to  confer 
an  office  and  not  a  beneficial  interest "  This  is  a  mere  trust,  and 
where  the  gift  has  been  "on  trust,*  the  executors  have  always 
been  held  to  be  trustees  only  of  the  residue.  Rohinson  v.  Taylor, 
2  Bro.  C.  C.  588 ;  King  v.  Denison,  1  Ves.  &  B.  260  (12  R  R 
227) ;  Mullen  v.  Bowman,  1  Colly.  197. 

Parol  evidence  is  inadmissible  for  the  purpose  proposed,  first, 
because  the  defendants  have  not  stated  it  in  their  answer,  and, 
secondly,  because  before  the  statute  it  was  admissible  merely  to 
rebut  a  presumption  against  the  legal  title  of  the  execu- 
[*475]  tors;  but  now,  by  *  the  statute,  the  intention  to  benefit 
the  executors  must  appear  "  by  the  will  or  any  codicil 
thereto,"  and  not  by  parol  evidence. 

Mr.  Kindersley  and  Mr.  Terrell,  contra,  for  the  executors. —  The 
statute  is  inapplicable  to  this  case.  It  provides  only  for  the  case 
in  which  the  property  is  vested  in  the  executor,  by  virtue  of  his 
appointment,  and  it  does  not  apply  to  a  case  in  which  he  takes  it 
by  virtue  of  an  express  gift.  This  is  apparent  from  the  preamble 
of  the  Act :  *'  Whereas  testators,  by  their  wills,  frequently  appoint 
executors,  without  making  any  express  disposition  of  the  residue 
of  their  personal  estate.  And  whereas  executors  so  appointed  be- 
come by  law  entitled  to  the  whole  residue, "  &c.  ;  and  subsequently, 
it  is  enacted,  that  where  a  person  shall  die  having  appointed  an 
executor,  &c.  Again,  he  is  to  be  a  trustee  "  in  respect  of  any 
residue  not  expressly  disposed  of,  *  making  no  mention  of  the  case 
where  there  is  an  express  gift  of  the  property  to  the  executor. 
Here,  there  is  an  express  bequest  under  which  the  executors  take, 
and  the  Act,  therefore,  does  not  apply. 

Upon  the  true  construction  of  the  words  of  this  will  the  execu- 
tors are  entitled ;  for  under  the  appointment  the  executors  would 
take  the  whole  personal  estate :  why,  then,  should  the  testator  have 
superadded  the  subsequent  words  of  gift,  unless  he  intended  giving 
to  the  executors  something  more  than  they  previously  had. 

The  evidence  proves  that  the  testator  intended  the  executors  to 
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take  beneficially.  This  evidence  is  admissible,  because  the  right 
still  depends  upon  presumption,  though  the  Act  has  shifted  the 
burthen  of  proof  from  the  next  of  kin  to  the  executors. 
There  is  no  objection* in  regard  to  the  pleadings,  for  in  [*476] 
Lynn  v.  Beaver,  Turn.  &  R  p.  66,  Lord  Eldon  held,  that 
"  claiming  the  residue  as  executor,  was  sufficient  to  let  in  parol 
evidence  in  support  of  the  legal  title,  without  alleging  a  title  by 
the  effect  of  parol  evidenca  * 

Mr.  Turner,  in  reply,  contended,  that  the  Act  applied  generally 
to  all  cases,  and  that  executors,  in  every  case,  were  to  be  trustees, 
unless  a  contrary  intention  appeared  on  the  face  of  the  wilL  That 
if  it  were  otherwise,  the  Act  would  be  almost  inoperativa 

The  Masteb  of  the  Rolls  received  the  evidence  de  bene  ease, 
and  said :  This  case  involves  a  question  of  great  importance  as  to 
the  operation  of  the  statute.  Its  operation  will  be  limited  indeed 
if  the  defendants  succeed  in  the  construction  they  contend  for. 

Where  the  residue  is  not  expressly  disposed  of,  and  it  does  not 
appear  by  the  will  that  the  executors  were  intended  to  take  such 
residue  beneficially,  they  are  to  be  deemed  trustees  for  the  next 
of  kin.  What  is  the  meaning  of  an  express  disposition  of  the 
residue  ?  It  is  said  that  the  disposition  of  the  bulk  of  the  prop- 
erty, subject  to  certain  defined  payments,  is  an  express  disposition 
of  the  residue,  or  an  express  disposition  of  what  remains  after 
specific  purposes  are  answered.  Here  the  testator  gives  part  of  the 
property  to  one,  other  part  to  a  second  person,  and  then  all  he  is 
worth  at  his  death  to  his  two  executors,  "  that  is  to  say,  for  you 
to  pay  all  as  follows,"  (which  the  defendants  say  means  the 
several  sums  following,)  in  six  months;  and  these  sums  are  not 
equal  to  the  whole  bulk  of  the  property  after  taking  out  the 
specific  legacies  given. 

*  Is  this  an  express  disposition  of  the  residue  within  [*  477] 
the  meaning  of  this  statute  ?  The  defendants  contend  it 
is,  and  say  that  the  Act  can  only  apply  to  a  case  where  the  execu- 
tors take  by  virtue  of  their  appointment  as  executors,  and  not 
when  they  take  as  legatees  by  virtue  of  a  bequest  to  them. 
Before  the  Act,  where  executors  took  under  a  bequest,  innumerable 
questions  of  presumption  have  arisen,  and  the  Act  was  intended  to 
relieve  the  profession  and  the  public  from  these  difficulties. 

I  will  not  give  an  opinion  now,  but  will  take  some  time  to 
consider  the  question. 
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The  Masteb  of  the  Bolls  (Lord  Langdale). 

This  will  is  inaccurately  and  unskilfully  drawn.  After  giving 
an  annuity  and  a  specific  le^cy,  it  gives  to  the  executors  all  the 
testator  was  worth  at  his  death,  with  an  intimation  that  the.  gift 
was  for  them  to  make  certain  payments,  and  nothing  further  is 
said,  except  that  he  wished  the  payments  to  be  made  in  six  months 
after  his  death.  It  was  truly  said,  that  a  gift  to  the  executors  to 
enable  them  to  pay  the  legacies  was  superfluous,  because  the  law, 
which  vested  the  estate  in  them  independently  of  any  gift,  was 
sufiGcient  for  the  purpose ;  and  it  was  tiien  argued,  that  the  gift  of 
the  whole  estate,  avowedly  for  the  purpose  of  their  paying  away 
only  a  part,  cannot  reasonably  be  imputed  to  anything  but  an 
intention  to  give  the  surplus  to  them  beneficially. 

The  Act  is  so  expressed  as  to  exclude  two  distinct  cases :  first, 
the  case  where  the  residue  is  expressly  disposed  of ;  and, 
[*478]  secondly,  the  case  where  it  appears  by  *the  will  that 
the  person  appointed  executor  was  intended  to  take  the 
residue  beneficially.  In  the  case  now  under  consideration  the 
residue  is  not  expressly  disposed  of,  the  word  **  residue  *  does  not 
even  occur  in  the  will ;  and  though  the  residue  may  be  considered 
as  involved  or  comprised  in  the  general  gift  to  the  executors,  and, 
in  that  way,  may  be  considered  as  given  to  them,  yet  it  does  not 
appear  that  they  were  intended  to  take  beneficially;  nothing  is 
said  about  it,  and  there  might  have  been  nothing  to  take. 

Questions  have  sometimes  arisen  upon  the  exclusion  of  the 
executors,  where  there,  has  been  a  general  bequest  of  personal 
estate  or  of  the  residue  of  personal  estate  upon  trusts  not  exhaust- 
ing the  whole  property  (JRobinson  v.   Taylor,  2  Bro.  C.  C.   588, 

1  Ves.  Jun.  44 ;  Pratt  v.  Sladden,  14  Ves.  193 ;  Dawson  v.  Clark, 
15  Ves.  409,  18  Ves.   247  (11  E.  E.   188) ;  Southouse  v.   Bate, 

2  Ves.  &  B.  396;  Woollett  v.  Harris,  5  Madd.  452);  and  circum- 
stances  apparently  minute  have  been  considered  important  for  the 
determination  of  such  questions,  but  the  Act  appears  to  me  to 
require,  that  the  intention  for  the  executor  to  take  beneficially 
should  appear  by  the  will,  and  as  it  does  not  so  appear  in  this 
case,  I  am  of  opinion  that  the  case  is  within  the  statute,  that  the 
parol  evidence  must  be  rejected,  and  that  the  residue  belongs  to 
the  next  of  kin. 
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ENGLISH  NOTES. 

It  is  proposed  iu  the  outset  of  this  note  to  give  an  outline  of  the 
rules  adopted  in  Courts  of  equity  before  the  statute. 

As  already  pointed  out,  an  executor  in  law  is  not  only  a  representa- 
tive of  the  estate,  but  his  appointment  is  a  gift  of  the  estate;  and 
further,  where  there  is  more  than  one  executor  each  is  possessed  of  the 
entire  interest.  The  presumption  against  this  legal  right  raised  by 
Courts  of  equity,  which  permitted  the  introduction  of  direct  parol  evi- 
dence to  rebut  the  presumption,  may  be  t]ius  stated.  Proof  of  the  will 
was  not  necessary.  Parsons  v.  Saffery  (1821),  9  Price,  578,  23  R.  R. 
724;  GriffUIis  Y.  Pruen  (1840),  11  Sim.  202;  Christian  v.  Devereux 
(1841),  12  Sim.  264.  This  seems  a  logical  outcome  of  the  rule  that 
proof  of  the  will  is  not  necessary  to  complete  the  title  of  the  executor, 
but  that  he  derives  his  title  from  the  will  itself.  See  Fenton  v.  Clegg^ 
Xo.  1,  p.  1,  ante,  A  legacy  to  a  sole  executor  raised  what  Lord 
Alyanley,  M.  R.,  called  *^a  strong  and  violent  presumption"  against 
the  right  of  the  executor  to  the  residue.  Clennnell  v.  Lewthwaite 
(1795),  2  Ves.  Jun.  465,  2  R.  R.  285.  The  same  rule  obtained  in  the 
case  of  a  gift  for  care  and  trouble.  Whitaker  v.  Tatham  (1831), 
7  Bing.  628,  5  Moore  &  Payne,  628,  9  L.  J.  (O.  S.)  C.  P.  189.  Where 
there  was  more  than  one  executor,  and  all  had  equal  legacies,  there  was 
a  presumption  raised  that  they  were  trustees  of  the  residue.  Muckleston 
v.  Brown  (1801),  6  Ves.  52,  5  R.  R.  211;  Ommanney  v.  Butcher 
(1823),  T.  &  R.  260,  24  R.  R.  42.  But  it  would  seem  that  the  legacy 
must  have  been  immediate  in  the  sense  that  the  enjoyment  was  not 
postponed.  Gascoyne  v.  Lynde  (1825),  4  L.  J.  (0.  S.)  Ch.  54.  A 
clear  gift  expressed  in  language  showing  an  intention  that  the  execu- 
tors were  to  take  the  residue  beneficially,  would  not  be  construed  to 
confer  a  legal  interest  only  by  reason  of  the  trustees  being  also  entitled 
to  a  legacy.  Parsons  v.  Saffery  (1821),  9  Price,  578, 23  R.  R.  724;  Re 
Henshaw  (1865),  34  L,  J.  Ch.  98,  10  Jur.  (N.  S.)  837,  11  L.  T.  17, 12 
W.  E.  1139.  Where  there  was  more  than  one  executor,  and  unequal 
legacies  were  given,  the  presumption  did  not  arise ;  Rawlings  v.  Jen- 
nings (1806),  13  Yes.  39,  9  R.  R.  137;  Russell  v.  Clowes  (1846), 
2  Coll.  648,  10  Jur.  732;  and  the  same  rule  obtained  where  one  of  the 
executors  was  not  given  a  legacy.  Mason  v.  Hawkins  (H.  L.  1729), 
4  Bro.  P.  C.  7;  PraM  v.  Sladden  (1807),  14  Ves.  193.  A  gift  to  the 
wife  of  an  executor  was  not  sufficient  to  raise  the  presumption.  Fruer 
Y.  Bovquet  (1855),  21  Beav.  33.  But  a  legacy  to  the  next  of  kin  did 
not  exclude  his  claim  to  residue.  Attoi*ney  General  v.  Parkin  (1769), 
Arab.  566,  568;  Griffitlis  v.  Hamilton  (1806),  12  Ves.  298,  310. 
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Amongst  other  pFovisions  which  raised  a  presumption  that  the  execu- 
tors took  the  property  in  trust  and  not  beneficially,  may  be  mentioned 
the  following :  A  direction  to  keep  accounts.  Gladding  v.  Yapp  (1820), 
5  Madd.  b^y  21  R.  B.  277.  That  the  person  was  appointed  to  see  the 
will  put  in  force:  Braddan  v.  Farrand  (1827),  4  Russ.  87,  6  L.  J.  Ch. 
35 ;  or  that  the  gift  of  residue  was  to  enable  him  to  carry  into  effect  the 
purposes  of  the  will:  Barrs  v.  Fowkes  (1864),  2  H.  &  M.  60,  33  L.  J. 
Ch.  484,  10  Jur.  (N.  S.)  466,  10  L.  T.  232,  12  W.  R.  666.  So  invest- 
ment  or  trustee  clauses  raised  the  presumption.  Dean  v.  Dalton  (1789), 
2  Bro.  C.  C.  634;  Woollett  v.  Harris  (1821),  5  Madd.  452;  Mullen  v. 
Bowman  (1844),  1  Coll.  197,  13  L.  J.  Ch.  342,  8  Jur.  438. 

The  presumption  was  also  raised  where  it  appeared  that  the  testator 
intended  to  dispose  of  the  whole  beneficial  property  away  from  the  ex- 
ecutors, but  the  disposition  did  not  in  fact  exhaust  the  whole.  Lord 
NoHh  V.  Purdon  (1752),  2  Ves.  Sen.  495;  Ommaney  v.  Butcher 
(1823),  T.  &  R.  260,  24  R.  R.  42. 

Parol  evidence  was  admissible  to  show  an  intention  that  the  executor 
was  to  take  beneficially.  Clennell  t.  Lewthwaite  (1795),  2  Ves.  Jun. 
465,  644,  2  R.  R.  285;  Lynn  v.  Beaver  (1823),  T.  &  R.  63,  23  R.  R. 
185.  The  parol  evidence  need  not  be  restricted  to  the  time  of  making 
the  will,  but  must  be  to  show  the  intention  at  that  time  only.  Clennell 
V.  Lewthwaite,  supra;  Whitaker  v.  Tatham  (1831),  7  Bing.  628, 
5  Moore  &  P.  628,  9  L.  J.  (0.  S.)  C.  P.  189. 

Where  the  executors  take  beneficially  there  is  survivorship  in  the 
event  of  death  without  severance.  Hall  v.  Dlghy  (H.  L.  1735),  4  Bro. 
P.  C,  577;  Griffiths  v.  Hamilton  (1806),  12  Ves.  298.  But  where 
there  was  a  gift  to  **the  persons  hereinafter  appointed  my  executors," 
this  was  held  to  be  a  gift  to  them  as  individuals,  and  that  the  gift  could 
not  be  construed  as  if  **  to  my  executors."  Hoare  v.  Osborne  (1864), 
33  L.  J.  Ch.  586,  10  Jur.  (N.  S.)  382,  10  L.  T.  20,  12  W.  R.  397. 

The  statute  11  Geo.  IV.  and  1  Will.  IV.,  c.  40,  enacts  by  section  1: 
'  *  When  any  person  shall  die  after  the  1st  day  of  September  [1830], 
having  by  his  or  her  will,  or  any  codicil  or  codicils  thereto,  appointed 
any  person  or  persons  to  be  his  or  her  executor  or  executors,  such  execu- 
tor or  executors  shall  be  deemed  by  Courts  of  equity  to  be  a  trustee  or 
trustees  for  the  person  or  persons  (if  any)  who  would  be  entitled  to  the 
estate  under  the  Statute  of  Distributions  in  respect  of  any  residue  not 
expressly  disposed  of,  unless  it  shall  appear  by  the  will,  or  any  codicil 
thereto,  the  person  or  persons  so  appointed  executor  or  executors,  was 
or  were  intended  to  take  such  residue  beneficially."  And  by  section  2: 
** Nothing  herein  contained  shall  affect  or  prejudice  any  right  to  which 
any  executor,  if  this  Act  had  not  been  passed,  would  have  been  entitled, 
in  cases  where  there  is  not  any  person  who  would  be  entitled  to  the  tes- 
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t&tor's  estate  nnder  the  Statute  of  Distributions  in  respect  of  any  residue 
liot  expressly  disposed  of . "  The  statute  speaking  of  persons  ^'  entitled 
to  the  estate  under  the  Statute  of  Distributions  "  excludes  questions 
wising  between  the  heir  and  the  executor.  See  the  observations  of  Lord 
Cairns,  L.  C,  in  Williams  v.  Arkle,  cited  below.  The  position  of  the 
lieir  was  discussed  in -ffiyA^v.  Sidebotham,  No.  2 of  "Descent,"  9  R.  C. 
289,  and  the  notes. 

An  important  case  on  the  interpretation  of  the  statute,  and  qualifying 
as  it  does  certain  dicta  in  the  ruling  case,  is  Williams  v.  Arkle  (H.  L. 
1875),  L.  R.  7  H.  L.  606,  45  L.  J.  Ch.  690,  24  W.  R.  215.  The  pith 
of  the  case  on  the  question  seems  contained  in  the  following  passages 
from  the  judgment  of  Lord  Cairns,  L.  C.  :  "  Notwithstanding  some 
dicta  which  appear  to  have  fallen  from  Lord  Langdalb  in  the  case  of 
Love  y.  Gaze,  I  cannot  entertain  any  doubt  that  this  statute  did  not 
introduce  any  new  rule  for  the  construction  of  wills.  It  provides  that 
an  executor  shall  be  a  trustee  for  the  next  of  kin,  unless  it  shall  appear 
by  the  will  that  he  is  to  take  the  residue  beneficially.  That  is  to  say, 
he  shall  no  longer  take  the  residue  by  implication  of  law.  If  the  resi- 
due is  given  by  the  will  to  the  executor  the  Court  must  decide  the  effect 
of  the  gift  upon  the  construction  of  the  will,  and  upon  general  princi- 
ples applicable  to  that  construction,  just  as  before  the  statute  it  would 
hare  construed  a  similar  gift  of  real  estate.  The  statute,  therefore,  has 
of  necessity  no  application  where  there  is  an  express  gift  of  residue. 
In  my  opinion  the  statute  was  intended  to  apply  only  in  those  cases 
vhere  the  rule  or  presumption  of  law  could  be  held  to  operate,  and  that, 
^here  an  express  devise  of  residue  is  found,  the  meaning  of  that  residu- 
^fy  bequest  must  be  ascertained  by  the  ordinary  rules  of  construction. 
^  contrary  interpretation  of  the  statute,  which  would  in  effect  say  that 
the  words  of  a  testator  shall  be  construed,  not  according  to  the  ordinary 
leaning,  but  according  to  an  artificial  rule  of  construction,  raising  a 
Presumption  which  the  law  does  not  raise,  and  throwing  a  burden  of 
proof  where  the  law  does  not  throw  it,  and  thus  giving  by  statute  to 
^^0  person  what  the  law  on  ordinary  principles  of  construction  would 
or  might  give  to  another  person  would,  as  it  seems  to  me,  be  opposed  to 
the  preamble  and  object  of  the  statute.  In  this  particular  case  the  con- 
sequence of  such  an  application  of  the  statute  would  be  strange  indeed. 
It  could  only  affect  the  residue  of  the  personal  estate,  for  the  statute 
refers  to  personal  estate  only."  In  Williams  v.  Arkle,  the  realty  clearly 
passed  to  the  executors  beneficially,  and  as  the  personalty  was  given  in 
similar  terms,  the  majority  (Lord  Cairns,  L.  C,  and  Lord  Hathebley) 
held  that  there  was  a  beneficial  gift  of  the  personalty  to  them.  The 
determination  of  the  House  in  this  case  affirmed  the  decision  in  both 
Courts  below.    The  construction  must  be  on  the  whole  testamentary 
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dispositions  of  the  testator^  and  codicils  may  explain  the  expressions 
used  in  the  will,  and  an  intention  that  executors  are  to  take  beneficially 
or  as  trustees  be  thus  made  to  appear.  Shepherd  v.  Nottidge  (1862), 
2  Johns.  &  H.  766,  7  L.  T.  399;  Trovers  v.  Travers  (1872),  L.  R.  14 
Eq.  275. 

These  cases  seem  to  exhaust  all  that  can  be  extracted  by  way  of 
principle  from  the  decided  cases,  but  the  following  may  be  noted  as 
illustrating  the  methods  of  the  Court  in  dealing  with  this  matter  of 
construction:  Juler  v.  Juler  (1860),  29  Beav.  34,  30  L.  J.  Ch.  142, 
8  Jur.  (N.  S.)  1320 ;  ScUtmarsh  v.  Barrett  (1861),  3  De  G.,  F.  &  J.  279, 
30  L.  J.  Ch.  853,  29  Beav.  474;  Harrison  v.  Harrison  (1864),  2  H.  & 
M.  237,  33  L.  J.  Ch.  647;  Bird  v.  Harris  (1870),  L.  R.  9  Eq.  204,  3^ 
L.  J.  Ch.  226,  23  L.  T.  213. 

The  effect  of  section  2  of  the  statute  is  to  leave  the  older  law  un- 
touched  in  the  case  of  the  Crown.  Where,  according  to  the  older  law, 
the  executors  would  have  been  regarded  as  trustees  for  the  next  of  kin, 
and  the  gift  fails  for  want  of  next  of  kin,  the  executors  are  trustees  for 
the  Crown.  Powell  v.  Merrett  (1853),  1  Sm.  &  G.  381,  22  L.  J.  Ch. 
408, 17  Jur.  449;  Dacre  v.  Fatrickson  (1860),  1  Dr.  &  Sm.  182,  29 
L.  J.  Ch.  846,  6  Jur.  (N.  S.)  863;  Chester  v.  Chester  (1871),  L.  B.  12 
Eq.  444,  19  W.  B.  946.  The  claim  of  the  Crown  in  this  case  rests  on 
the  principle  of  Middleton  v.  Spioer,  No.  2  of  **  Crown,"  8  B.  C.  150, 
161,  1  Bro.  C.  C.  201.  Where,  however,  the  executors  would  formerly 
have  been  entitled  to  retain  the  residue  as  against  the  next  of  kin,  as 
by  reason  of  a  bequest  of  unequal  legacies,  the  executors  may  hold  the 
undisposed  of  residue  as  against  the  Crown.  Be  Knowles,  Boose  v. 
Chalk  (1880),  49  L.  J.  Ch.  ^26,  43  L.  T.  152,  28  W.  B.  975.  The 
right  of  the  executors  as  against  the  Crown  may  be  affected  by  the 
terms  of  a  testamentary  disposition.  Be  Hudson  (1883),  52  L.  J.  Ch. 
789,  48  L.  T.  562,  31  W.  R.  778.  There  the  testatrix  had  in  express 
terms  of  her  will  given  the  residue  to  her  executors,  but  by  a  codicil 
revoked  the  gift,  and  instead  thereof  gave  to  each  of  them  out  of  the 
residue  a  legacy  of  £500  for  his  trouble.  It  was  held  that  the  claim  of 
the  executors  was  limited  to  £500,  and  that  the  Crown  took  the  residue 
in  default  of  next  of  kin. 

AMERICAN  NOTES. 

Universally  in  this  coontry  the  distribution  of  all  personalty  not  disposed 
of  by  a  will  is  regulated  by  statute.  Paup's  AdnCr  v.  Mingoy  4  Leigh  (Vir- 
ginia), 163 ;  Twitty  v.  Martin,  90  North  Carolina,  643 ;  Matter  of  Tilford, 
5  Demarest  (New  York  Surrogate),  524. 

In  Granger  v.  EckarU  1  Binney  (Penn.),  575  (A.  D.  1309),  it  was  assumed 
that  before  those  statutes  the  old  English  rule  prevailed,  but  the  Court 
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remarked :  '*  I  am  satisfied  that  not  one  man  in  ten  supposed,  when  he 
appointed  an  executor,  that  he  thereby  impliedly  made  him  a  gift  of  all  his 
personal  estate  not  particularly  disposed  of."  **  Although  by  the  law  of  Eng- 
land the  executor  takes  the  undisposed  surplus  for  his  own  benefit,  yet  the 
Courts  have  certainly  availed  themselves  of  all  reasonable  opportunities  of  get- 
ting over  this  rule,  which  was  established  at  a  time  when  personal  estates 
were  generally  not  of  much  value.  They  have  adopted  this  principle,  that 
where  there  are  dispositions  in  the  will  which  appear  inconsistent  with  an  in- 
tent that  the  executor  should  take  the  surplus  for  his  own  benefit,  he  shall 
take  it  as  a  trustee  for  the  next  of  kin ;  "  and  the  court  upon  construction  of 
the  will  held  that  view  in  that  case.  The  same  Court  held  the  same  in  WUson 
V.  Wilfon,  3  ibid.  557,  and  the  Court  account  for  the  ancient  English  rule  on 
the  ground  that  in  England  no  compensation  was  allowed  to  the  executor. 
These  are  very  learned  considerations  of  the  subject 

Before  the  statutes  the  ancient  English  rule  was  adopted  in  Virginia  {Shd' 
ton's  Ex'n  v.  Shelton^  1  Washington,  58),  and  in  New  Jersey  {Den  dem,  Snede- 
ken  V.  Alien,  1  Penningtor,  44),  the  latter  holding  that  the  executor  took  the 
residue  unless  disposed  of  in  express  terms. 
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RULE. 

To  authorise  executors  to  carry  on  a  trade  with  the 
property  of  a  testator  held  by  them  in  trust,  there  ought 
to  be  the  most  distinct  and  positive  authority  and  direction 
given  by  the  will  itself  for  that  purpose. 

Kirkman  ▼.  Booth. 

18  L.  J.  Ch.  25-^2  (8.  G.  11  Bear.  273). 

Executor,  —  Bights  and  LiahiUlies,  —  Carrying  on  Trade  of  Deceased. 

A  testator  who  was  carrying  on  the  business  of  a  brewer,  in  partnership  [25] 
with  two  other  persons,  made  his  will  in  1802,  and  thereby  gave  all  his 
real  and  personal  estate  to  his  son  J.  K.  and  three  other  persons,  npon  trust  to 
allow  his  wife,  during  her  life,  to  have  the  use  of  his  furniture,  plate,  &c.,  of 
which  an  inventory  was  to  be  taken,  and  then  upon  trust,  either  out  of  the 
income  or  by  sale  or  mortgage  or  other  disposition  of  his  real  or  personal  estate, 
to  raise,  In  the  first  place,  £8000  for  his  younger  children,  and  then  to  pay  his 
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wife  an  annuity  of  £365  per  annum  during  her  life,  and  subject  thereto,  the  tes- 
tator directed  hia  trustees  to  permit  his  son  J.  K.  to  take  the  annual  produce  and 
profits  of  his  real  and  personal  estate  during  his  life,  and  after  his  decease  it  was 
given  to  the  children  of  J.  K.  The  testator  then  directed  that  in  c^ase  his 
sou  should  punctually  pay  the  sum  of  £8000  as  it  became  due,  and  also  the 
annuity  of  £865,  the  trustees  should  permit  him  during  his  life  to  receive  the 
annual  produce  and  income  of  the  testator's  real  and  personal  estate  for  his  own 
use.  The  testator  also  appointed  his  four  trustees  and  his  wife  his  executors  and 
executrix.  The  testator  afterwards  purchased  the  shares  of  his  partners,  and 
carried  on  the  business  in  partnership  with  his  son.  He  died  on  the  14th  of 
September,  1803.  All  the  executors  proved  the  will.  J.  K.,  the  son  and  last 
surviving  executor,  died  in  the  year  1831,  having  become  a  bankrupt  in  the 
year  1816,  up  to  which  time  he  carried  on  the  business.  The  executors  t4K>k  no 
precaution  to  preserve  the  brewery  property  for  the  benefit  of  the  children  of 
J.  K. ;  and  from  the  time  of  the  bankruptcy  of  J.  K.  the  brewery  continued  in 
the  possession  of  his  assignees  until  1824,  when  the  equity  of  redemption  therein 
was  released  to  the  mortgagee.  In  1815,  J.  K.  made  an  absolute  assignment 
of  certain  leasehold  houses  in  consideration  of  £450.  No  inventory  had  ever 
been  taken  of  the  furniture,  &c.,  bequeathed  to  the  widow  for  her  life,  who  died 
in  the  year  1824,  and  no  part  thereof,  or  of  the  proceeds  thereof,  was  forthcom- 
ing. A  debt  of  £2990  due  from  the  testator's  estate  to  one  of  his  late  partners 
had  been  converted  into  a  debt  of  £5000,  three  per  cent  consols.  A  part  of  the 
testator's  personal  estate,  at  his  death,  consisted  of  canal  shares,  some  of  which 
the  executors  neglected  to  realise  until  the  year  1810,  and  one  of  the  executors 
had  received  several  hundred  pounds  by  way  of  commission  for  business  done  by 
him  on  account  of  the  testator's  estate.  Held,  on  bill  filed  in  the  year  1845,  by 
three  of  the  children  of  J.  K.,  deceased,  against  the  personal  representatives  of 
the  deceased  executors,  that  the  plaintiffs  were  entitled  to  an  account  and  inquiry 
as  to  all  the  property  which  the  testator  possessed  at  his  death,  and  what  had 
become  thereof,  and  what  steps  the  executoi-s  took  for  the  purpose  of  recovering 
or  receiving  any  part  of  the  property  which  without  their  wilful  default  they 
might  have  received. 

Held,  also,  that,  as  to  the  furniture  and  converted  debt,  the  Master  ought  to 
have  liberty  to  state  special  circumstances,  and  that  there  ought  to  be  a  direction 
that  if  the  Master  could  not  satisfactorily  take  the  inquiry,  he  should  be  at  liberty 
to  state  the  circumstances  that  created  the  difficulty. 

To  authorise  executors  to  carry  on  or  to  permit  to  be  carried  on  a  trade,  the 
property  of  a  testator,  which  they  hold  in  trust,  there  ought  to  be  the  most  dis- 
tinct and  positive  authority  and  direction  given  by  the  will  for  that  purpose. 

Joseph  Kirkman,  by  his  will,  dated  the  20th  of  April,  1802, 
bequeathed  (inter  alia)  as  follows :  viz. ,  "  I  give  and  devise  all  that 
my  freehold  messuage,  known  by  the  name  of  Pilkington,  and  all 
my  estate  and  lands  thereunto  belonging,  situate  at  Berkhamp- 
stead,  in  the  county  of  Hertford,  unto  my  wife,  for  the  term  of 
her  natural  life ;  and,  after  her  death,  I  devise  the  same  messuage, 
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estate,   and  lands  at  Berkhampstead ;   and  after  my  decease,    I 
devise  all  my  freehold  and  copyhold,  or  customary  and  leasehold 
messuages  and  hereditaments,  whatsoever  and  wheresoever,  and 
all  my  equitable  and  other  estate  and  interest  in  the  contracts 
which  I  have  entered  into  for  the  purchase  of  the  land-tax,  charged 
upon  and  payable  for  my  said  real  estate,  but  subject  to 
and  *  charged  with  the  payment  of  my  just  debts,  funeral   [•  26] 
expenses,  and  the  legacies  hereinbefore  bequeathed,  to  the 
use  of  my  son  Joseph  Eirkman,  Thomas  Owen,  William  Ashlin, 
and   John  Kobins,    their  heirs,    executors,    administrators,    and 
assigns,  respectively,  for  all  such  estate,  term  and  interest  as  I 
shall  have  therein  respectively  at  my  decease,  upon  the  trusts 
hereinafter  mentioned  concerning  the  same ;  and  I  give  and  be- 
queath all  shares  and  promissory  notes  in  and  from  the  Grand 
Junction  Canal  Navigation,  of  which  I  shall  be  possessed  at  my 
death,  and  all  the  share  or  shares,  estate  and  interests  which  I 
have  of  and  in  the  trade  or  business  of  a  brewer,  which  I  now 
carry  on  in  partnership  with  John  Bittleston  and  James  William- 
son, and  my  books,  pictures,  plate,  linen,  china,  household  goods 
and  household  furniture  of  every  kind  which  shall  be  in  or  about 
both  my  dwelling-houses,  the  usual  place  of  my  residence  in  town 
and  country  at  the  time  of  my  decease,  and  also  all  my  stocks, 
monies,   securities  for  money,  and  all  other  my  personal  estate 
not  hereinbefore  disposed  of,  subject   to  and  charged  with  the 
payment  of  my  debts,  funeral  expenses,  and  the  legacies  herein- 
before by  me  given,  unto  and  to  the  use  of  my  son  Joseph  Kirk- 
man,  and  the  said  Thomas  Owen,   William  Ashlin,  and  John 
Bobins,    their    heirs,    executors,    administrators,    and    assigns 
respectively,  for  all  such  estates,   term,  and  interest  as  I  shall 
have  therein  respectively  at  my  decease,  and  according  to  the 
several  tenures  and  qualities  of  such  estates  and  property  respec- 
tively,  upon  the  trusts  hereinafter  mentioned,   viz.,  the  books, 
pictures,  plate,  linen,  china,  household  goods  and  household  furni- 
ture of  every  kind,  which  shall  be  in  both  my  said  dwelling-houses 
at  the  time  of  my  decease,  upon  trust  from  and  after  my  decease  to 
allow  my  said  wife  to  have  and  enjoy  the  use  thereof  during  her 
life,  for  her  own  absolute  benefit,  without  any  control  whatsoever ; 
and  my  will  is,  that  so  soon  as  conveniently  may  be  after  my 
decease,  my  said  trustees  do  cause  a  true  and  exact  inventory  to 
l)e  made  and  taken  of  all  the  said  books,  pictures,  plate,  linen. 
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china,  household  goods,  and  household  furniture,  and  two  copies 
to  be  made  of  such  inventory ;  one  to  be  delivered  to  my  said  wife, 
and  the  other  to  be  kept  by  my  trustees,  which  last  copy  shall  be 
signed  by  my  said  wife  at  the  foot  of  a  receipt  thereunder  written, 
for  the  articles  therein  specified,  at  and  before  the  time  of  her 
taking  possession  thereof;  and  I  declare  that  my  son  Joseph 
Kirkman,  and  the  said  Thomas  Owen,  William  Ashlin,  and  John 
Bobins,  their  heirs,  executors,  administrators,  and  assigns,  shall 
stand  seised  and  be  possessed  of  and  interested  in  my  said  estate 
at  Berkhampstead,  and  the  said  books,  pictures,  plate,  linen, 
china,  household  goods  and  household  furniture,  (subject  to  the 
life  estate  and  interest  of  my  said  wife  therein,)  and  all  other  my 
said  freehold,  copyhold,  and  leasehold  estates,  shares  and  notes 
in  the  Grand  Junction  Canal  Navigation,  and  personal  estato 
whatsoever  hereinbefore  devised  and  bequeathed  to  them,  upon 
trust,  by  and  out  of  the  rents  and  annual  income  of  my  said  free- 
hold, copyhold  and  leasehold  estates,  or  by  mortgage  and  sale 
thereof,  or  of  any  part  thereof,  or  by  all  or  any  of  the  said  means, 
or  by  and  out  of  the  annual  produce  of  my  said  personal  estate,  or 
by  sale  or  other  disposition  thereof,  or  of  any  part  thereof,  or  by 
such  other  ways  and  means  as  they  shall  think  fit,  and  more  advis- 
able, to  raise  and  levy  the  sum  of  £8000  for  the  benefit  and  por- 
tions of  all  and  every  my  child  and  children,  living  at  my  decease, 
or  bom  afterwards,  (other  than  and  except  my  eldest  son,  the  said 
Joseph  Kirkman  the  younger,)  equally  to  be  divided  between  or 
amongst  them,  for  the  benefit  of  them;  if  more  than  one,  share 
and  share  alike ;  and  if  there  shall  be  but  one  such  child,  then 
for  the  benefit  of  such  only  child.  "  The  will  then  proceeded  as 
follows :  "  and  subject  to  the  several  trusts  hereinbefore  declared, 
I  direct  that  my  said  son  Joseph  Kirkman,  and  the  said  Thomas 
Owen,  William  Ashlin,  and  John  Eobins,  their  executors,  admin- 
istrators, and  assigns,  shall  stand  and  be  possessed  of  and  inter- 
ested in  my  said  real  and  my  said  residuary  personal  estate,  upon 
trust,  by  and  out  of  the  rents,  issues,  and  annual  produce  thereof, 
or  by  mortgage,  sale,  or  other  disposition  thereof,  or  of  any  part 
thereof,  or  by  all  or  any  of  the  same  means,  or  by  such  other  ways 
and  means  as  they  shall  think  fit  and  more  advisable,  to  raise 
and  levy  yearly  one  annuity  of  £365  free  from  taxes  and  clear 
of  all  other  deductions  whatsoever,  and  pay  the  same  into  the 
proper  hands  of  my  said  dear  wife;  and  subject  to  the   trusts 
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•hereinbefore  declared  for  my  said  wife's  benefit  during  [*27] 
her  life,  and  subject  to  the  payment  of  the  said  sum  of 
£8000,  and  to  every  estate,  trust,  and  interest  hereinbefore  men- 
tioned, and  all  powers,  provisoes  and  directions  in  this  my  will 
contained  respecting  my  said  real  estate  and  my  said  residuary 
personal  estate,  I  declare  and  direct  that  my  said  son  Joseph 
Kirkman,  and  Thomas  Owen,  William  Ashlin,  and  John  Robins, 
their  heirs,  executors,  administrators  and  assigns  respectively, 
shall  stand  seised  and  be  possessed  of  and  interested  in  all  my 
said  real  and  all  my  residuary  personal  estate  whatsoever,  in  trust, 
to  pay  to  or  permit  and  suffer  my  said  son  Joseph  Kirkman  and 
his  assigns  to  receive  and  take  the  interest,  dividends  and  annual 
produce,  and  the  rents,  issues  and  profits  of  the  same  real  and 
personal  estate,  for  and  during  the  term  of  his  natural  life ;  and 
from  iind  after  his  decease,  subject  to  and  charged  and  chargeable 
with  all  dower,  right,  title,  and  claim  of  dower  and  thirds,  of 
freebench,  and  customary  or  widow's  share,  and  thirds  or  moiety 
at  the  common  law  or  by  virtue  of  the  Statute  of  Distribution, 
which  any  widow  of  my  said  son  Joseph  Kirkman  may  have,  or 
claim  out  of  and  from  or  upon  all  or  any  of  the  said  real  and 
personal  estates,  in  case  my  said  son  Joseph  Kirkman  during  his 
life  and  at  his  death  had  been  absolutely  seised  and  possessed 
thereof  in  bis  own  right,  for  any  estate  of  inheritance  or  otherwise, 
and  had  died  intestate  and  not  indebted,  in  trust  for  all  and  every 
or  such  one  or  more  of  the  children  of  my  said  son  Joseph  Kirk- 
man, lawfully  to  be  begotten,  whether  born  in  his  lifetime  or  after 
his  decease,  at  such  time  or  times  and  in  such  parts,  shares  and 
proportions,  and  subject  to  such  conditions,  restrictions  and  limi- 
tations over,  to  or  for  the  benefit  of  all  or  any  of  such  children  as 
he,  my  said  son  Joseph  Kirkman,  from  time  to  time  by  any 
deed  or  deeds,  writing  or  writings,  to  be  by  him  sealed  and  deliv- 
ered in  the  presence  of  and  to  be  attested  by  two  or  more  credible 
witnesses,  or  by  his  last  will  and  testament  in  writing,  or  any 
codicil  or  codicils  thereto,  or  any  writing  purporting  to  be  his  last 
will  and  testatment  or  codicil,  to  be  signed  and  published  by  him, 
in  the  presence  of  and  to  be  attested  by  three  credible  witnesses, 
shall  direct  or  appoint ;  and  in  default  of,  and  in  the  meantime, 
and  until  such  direction  or  appointment  shall  be  made,  in  trust  for 
all  and  every  the  child  and  children  of  my  said  son  Joseph  Kirk- 
man, lawfully  to  be  begotten,  in  eqiial  shares,  if  more  than  one 
VOL.  xn.  —  3 


34  EXECUTOR. 


Ho.  6.  —  Kirkmaa  ▼.  Boofh,  19  L.  J.  Gh.  27,  28. 


as  tenants  in  common,  and  not  as  joint  tenants,  and  for  their 
respective  heirs,  executors,  administrators  and  assigns  for  ever; 
and  I  do  hereby  direct,  that  in  case  my  said  son  Joseph  Kirk- 
man,  or  his  assigns,  shall  punctually  pay  the  said  sum  of  £8000  as 
portions  for  my  younger  children,  when  and  as  the  same  portions 
shall  respectively  become  payable  under  the  directions  of  this  my 
will,  and  every  part  thereof,  and  the  interest  monies  hereinafter 
directed  to  be  paid  in  respect  thereof,  and  also  the  said  annuity  of 
£365  to  my  said  dear  wife  for  her  life,  and  every  part  thereof, 
at  the  times  and  in  manner  hereinbefore  mentioned,  and  until 
default  shall  be  made  in  some  of  the  said  payments,  the  trustees 
for  the  time  being  of  this  my  said  will  shall  from  time  to  time  and 
at  all  times  permit  and  suffer  or  allow  my  said  son  Joseph  Kirk- 
man  and  his  assigns,  during  his  life,  to  receive  and  take  the  rents, 
issues,  and  annual  produce  and  income  of  my  said  real  and  per- 
sonal estate,  and  of  every  part  thereof,  (subject  as  hereinbefore  men- 
tioned,) to  and  for  his  and  their  own  absolute  use  and  benefit, 
without  any  hindrance,  interruption  or  disturbance  whatsoever; 
and  in  case  my  said  son  Joseph  Kirkman  shall  with  his  own 
monies  pay  or  advance  the  whole  or  any  part  of  the  principal  of 
the  said  sum  of  £8000,  then  and  in  such  case  and  to  that  extent  he 
shall  be  and  remain  a  creditor  upon  the  real  and  personal  estate 
hereinbefore  made  liable  to  the  raising  and  payment  thereof,  and 
he  or  his  executors,  administrators  or  assigns  shall  and  may  have 
the  amount  of  the  principal  so  to  be  advanced  by  him  raised  and 
levied  by  the  ways  and  means  aforesaid,  by  and  out  of  the  said 
real  and  personal  fund  to  and  for  his  own  use  and  benefit,  together 
with  the  interest  thereof."  The  testator  then  directed  interest 
after  his  decease  at  the  rate  of  £3  per  cent  per  annum  to  be  paid 
by  his  son  Joseph  Kirkman  on  such  of  the  portions  of  his 
daughters  and  younger  sons  of  and  in  the  sum  of  £8000  as  should 

not  be  payable  at  the  testator's  decease,  or  until  the  death 
[*28]   of  his  wife,  whichever  event  should  first  *  happen,  and 

after  his  wife's  decease  the  testator  directed  £5  per  cent  to 
be  paid  on  the  portions  so  long  as  the  same  should  not  be  payable ; 
and  he  appointed  his  son  Joseph  Kirkman  and  the  said  Thomas 
Owen,  William  Ashlin,  and  John  Eobins,  and  his  wife,  executors 
and  executrix  of  his  will,  and  gave  to  each  of  them  the  sum  of 
£100  on  condition  of  their  respectively  acting  in  the  trusts  and 
execution  thereof,  but  not  otherwise. 
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The  testotor  died  on  the  14th  of  September,  1803.  All  the 
executors  joined  in  proving  the  will,  and  received  the  legacies 
given  them  thereby.  Thomas  Owen  died  in  the  year  1816,  and 
his  executors  (the  defendants,  Richard  Booth  and  Eichard  Owen) 
proved  his  will.  On  the  5th  of  November,  1816,  a  commission 
of  bankrupt  was  issued  against  Joseph  Kirkman,  the  son,  and 
the  defendants,  George  Thackrell  and  Benjamin  Tomkins  were 
chosen  the  assignees  of  his  estate  and  effects.  The  testator's 
widow  died  in  1824;  William  Ashlin  died  in  the  year  1826 
intestate;  and  the  defendants,  Ann  Ashlin  and  Maria  Fielder, 
became  his  legal  personal  representatives.  John  Bobins  died  in 
May,  1831 ;  and  the  defendants,  James  Beid  and  Thomas  Bramall, 
proved  his  will  shortly  afterwards.  Joseph  Kirkman,  the  son, 
died  in  June,  1831,  intestate,  having  as  a  trustee  received  no  part 
of  the  testator's  estate  subsequently  to  his  bankruptcy,  and  never 
having  executed  the  power  of  appointment  given  him  by  the  tes- 
tator's will.  Soon  after  Joseph  Kirkman's  death,  his  son  (the 
plaintiff),  William  Kirkman,  attained  twenty-one,  and  the  bill 
was  filed  in  July,  1845,  by  William  Kirkman  and  two  of  his 
sisters,  who  had  subsequently  attained  their  majority,  against  the 
legal  personal  representatives  of  the  testator's  executors,  with  the 
exception  of  the  testator's  widow;  the  other  children  of  Joseph 
Kirkman,  the  son,  and  his  assignees,  seeking  the  execution  of  the 
trusts  of  the  testator's  will,  and  praying  that  accounts  might  be 
taken  of  the  personal  estate  of  the  testator  possessed  by  the  exec- 
utors, or  which  but  for  their  wilful  neglect  or  default  might  have 
been  received  by  them,  and  that  an  account  might  be  taken  of  the 
profits  realised  by  the  executors  by  the  carrying  on  of  the  brewery 
business  with  the  assets  of  the  testator  after  his  death,  and  that 
it  might  be  declared  that  the  testator's  estate  was  entitled  to  the 
benefit  of  such  profits.  A  like  account  was  also  prayed  of  the 
testator's  freehold,  copyhold,  and  leasehold  estates,  and  the  dispo- 
sition thereof;  and  it  was  asked  that  the  defendants  might  be 
charged  with  all  losses  resulting  generally  to  the  testator's  real  and 
personal  estate  from  their  wilful  neglect  or  default ;  and  that  the 
amount  of  the  testator's  residuary  real  and  personal  estate  which 
might  have  been  realised  by  a  suflficient  investment  thereof,  accord- 
ing to  the  directions  and  trusts  of  the  testator's  will,  and  the 
amount  to  which  the  plaintiffs  were  entitled  in  respect  thereof 
might  be  ascertained. 
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The  testator,  at  the  date  of  his  will,  carried  on  the  brewery 
business  in  copartnership  with  two  other  persons,  but  between 
that  time  and  his  decease  he  purchased  the  interest  of  his  co- 
partners in  the  business  for  a  sum  of  £26,000,  payable  in  annual 
sums  of  £3000,  and  thereby  he  became  sole  owner  of  the  business, 
and  at  the  time  of  his  death  the  brewery  business  was  carried  on 
by  the  testator  and  Joseph  Kirkman,  the  son,  who  continued  to 
carry  on  the  same  from  the  decease  of  the  testator  until  the  year 
1816.  Joseph  Kirkman,  the  son,  occasionally  consulted  his  co- 
executors  touching  the  same;  they,  however,  took  no  precaution 
to  preserve  the  property  in  the  brewery  for  the  benefit  of  the  chil- 
dren of  Joseph  Kirkman,  the  son ;  neither  did  they  take  any  steps 
to  realise  the  brewery  property.  From  the  year  1803  to  the  year 
1816  the  brewery  property  was  left  under  the  sole  control  of 
Joseph  Kirkman,  the  son,  who  made  considerable  profits  therefrom, 
but  no  investments  were  ever  made  of  such  profits  or  of  any  part 
thereof.  At  the  time  of  the  bankruptcy  of  Joseph  Kirkman,  the  son, 
the  value  of  the  brewery  property  was  £10,000.  In  the  year  1807 
it  was  mortgaged  for  a  sum  of  £7500,  consisting  of  a  sum  of 
£4500  remaining  due  on  a  former  mortgage  originally  made  for 
£14,000,  and  a  further  sum  of  £3000  advanced  by  a  person  named 
Clarke.  The  brewery  continued  in  the  possession  of  the  assignees 
from  the  date  of  the  bankruptcy  until  the  year  1824,  and  there 
was  no  attempt  made  during  that  period  either  to  sell  or  mortgage 

the  same.  In  the  year  1824,  the  brewery  premises  having 
[*  29]  become  dilapidated,  the  ♦equity  of  redemption  therein  was 

released  to  the  mortgagee  In  the  year  1815,  W.  Ashlin, 
one  of  the  trustees,  had  become  a  creditor  of  Joseph  Kirkman,  the 
son,  and  in  July  of  that  year  an  assignment  was  executed  by  Joseph 
Kirkman,  the  son,  alone  to  Ashlin,  of  certain  houses,  the  property 
of  the  testator,  situate  near  the  brewery,  for  the  residue  of  the 
unexpired  term  of  years  therein,  in  consideration  of  the  sum  of 
£450,  consisting  of  £300,  the  amount  of  a  debt  then  due  to  Ashlin 
by  Joseph  Kirkman,  and  of  £150  cash  paid  to  Joseph  Kirkman 
by  Ashlin,  and  the  rent  of  those  houses  for  the  term  of  ten  years 
then  next  ensuing  was  £75  a-year.  The  testator  was,  at  his 
death,  possessed  of  furniture,  plate,  linen,  fixtures,  &c.,  which 
he  specifically  bequeathed  to  his  wife  for  life,  and  on  her  death 
the  same  legacies  to  form  part  of  his  residuary  estate.  The  tes- 
tator directed  an  inventory  to  be  taken  of  the  furniture,  &a,  by 
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the  trustees,  and  signed  by  his  wife ;  but  that  direction  was  not 
complied  with,  and  no  part  of  the  furniture,  &c.,  or  of  its  pro- 
ceeds was  forthcoming.  The  executors  also  converted  a  sum  of 
£2990  8&  lOd. ,  being  the  balance  of  a  debt  due  from  the  testator's 
estate  to  one  of  his  partners,  into  a  debt  of  £5000,  £3  per  cent 
consolidated  bank  annuities.  The  testator,  at  his  death,  was  also 
possessed  of  certain  canal  shares,  some  of  which  the  executors  did 
not  realise  until  the  year  1810,  having  previously  paid  out  of  the 
testator's  estate  the  calls  made  from  time  to  time  in  respect 
thereof,  and  by  reason  of  the  non-payment  of  the  £8000  legacy 
given  to  the  testator's  younger  children,  no  less  than  three  suits 
in  equity  were  instituted  at  different  times  against  the  trustees 
relative  thereto,  in  none  of  which  the  trustees  admitted  assets, 
and  which  were  eventually  compromised  by  payment  to  the  re- 
spective legatees  of  less  sums  than  the  full  amount  due  in  respect 
of  their  claims.  The  executor  Robins  had  received  a  large  sum  of 
money  in  respect  of  commission  charged  by  him  for  business  done 
for  the  testator's  estate  as  an  auctioneer  and  estate  agent 

Mr.  Turner  and  Mr.  J.  Baily,  for  the  plaintiffs,  contended  that 
the  executors,  having  accepted  the  legacies  given  them  by  the  will, 
as  the  condition  of  their  administering  the  testator's  estate,  and 
being  clothed  with  the  execution  of  the  trusts  of  the  will,  were 
not  justified  in  leaving  the  testator's  property  in  the  possession  of 
one  only  of  their  body,  bnt  on  the  contrary  were  all  bound  to  take 
care  of  it  for  the  cestuis  que  trust ;  that  the  plant,  stock,  and  gear  of 
the  brewery  were  a  wearing-out  interest,  producing  a  much  larger 
income  than  could  arise  from  permanent  securities,  and  therefore 
ought  to  have  been  sold  by  them  within  a  reasonable  time  after  the 
testator's  death ;  that  if  the  testator  had  intended  that  the  brewery 
business  should  be  carried  on  by  the  trustees,  he  would  also  have 
intended  that  they  should  be  indemnified  in  doing  so,  but  inas- 
much as  at  the  date  of  his  will  he  was  in  partnership  with  two 
other  persons  in  that  business,  he  could  not  at  that  time  have 
intended  that  the  trustees  should  carry  on  the  business ;  that  the 
enumeration  in  the  will  of  the  testator's  property  was  Simply  for 
the  purpose  of  vesting  it  in  the  trustees;  that  when  the  testator 
meant  anything  to  be  enjoyed  in  specie,  he  had  clearly  expressed 
himself  to  that  effect,  as  in  the  instance  of  the  gift  of  the  furni- 
ture, &c. ,  to  his  wife ;  that  the  testator  never  could  have  intended 
that  the  £8000  given  to  his  younger  children  should  be  merely  a 
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charge  on  the  annual  income  of  his  estate,  for  until  sale  the  tes- 
tator directs  the  rents  to  go  in  aid  of  the  sums  directed  to  be 
raised  out  of  his  estates,  and  in  a  subsequent  part  of  his  will  he 
speaks  of  the  residue  of  his  personal  estate ;  that  part  of  the  testa- 
tor's estate  might  have  consisted  of  promissory  notes ;  and  if  so,  he 
could  not  have  intended  that  any  part  of  his  estate  should  remain 
outstanding  on  such  security,   and   that  his  son  Joseph  should 
receive   the  interest  of  £5  per  cent  arising  from  such  security, 
instead  of  the  interest  to  arise  from  the  proper  investment  of  the 
monies  to  be  received  by  the  trustees  on  such  notes  becoming  due 
and  payable ;  that  the  conversion  of  the  leasehold  premises  ought 
to  have  taken  place  at  the  end  of  one  year  after  the  testator's 
death;    that  the   fact  of  the  youngest  of  the  plaintiffs  having 
attained  the  age  of  twenty-one  years  in  1841,  was  a  complete 
answer  to  any  observations  that  might  be  made  relative  to  the 
lapse  of  time  since  the  deaths  of  the  respective  executors  and 
trustees ;  that  in  cases  where  the  property  bequeathed  is  of 
[♦  30]  small  value,  executors  ♦  abstaining  from  filing  a  bill  ought 
to  receive  the  protection  of  the  Court  in  every  possible  nian- 
ner  in  which  it  could  be  afforded  them,  but  the  case  was  otherwise 
where  the  property  bequeathed  was  considerable ;  that  the  plain- 
tiffs were  entitled  to  the  inquiries  sought  against  Sobins's  estate, 
notwithstanding  his  assets  had  been  paid  away  or  distributed,  as 
his  executors  still  continued  to  represent  his  estate,  and  must  be 
parties  to  any  suit  instituted  against  the  legatees  of  Robins. 

Mr.  Walpole  and  Mr.  Micklethwait  appeared  for  some  of  the 
defendants  having  the  same  interest  as  the  plaintiffs. 

Mr.  Stinton  appeared  for  the  widow  of  Joseph  Kirkman,  the  son. 
Mr.  Koupell  and  Mr.  Francis  Bayley,  for  the  defendants,  the 
personal  representatives  of  William  Ashlin,  Thomas  Owen,  and 
John  Eobins,  contended  that  a  sale  was  only  an  alternative  pro- 
ceeding; that  the  testator's  intention  must  be  collected  from  the 
state  of  his  affairs  at  the  date  of  his  will,  although  the  state  of 
things  at  his  death  must  govern  the  construction  of  his  will ;  that 
the  gift  of  the  brewery  was  of  the  brewery  as  it  stood  at  the  time 
of  his  death,  and  was  a  specific  gift  which  the  son  Joseph  was  to 
take  the  produce  of  without  interruption,  subject,  however,  to  the 
charges  created  by  the  will;  and  the  duties  of  the  trustees  were 
only  to  take  effect  on  the  failure  of  the  son  Joseph  to  comply  with 
the  directions  contained  in  the  will ;  that  the  words  used  by  the 
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testator  in  the  present  case  were  stronger  than  those  found  in 
Piekering  v.   JPickering,  2  Beav.  31,  8  L  J.  (N.  S.)  Ch.  336,  and 
Collins  V.  Collins,  2  MyL  &  K  703 ;  that  the  fact  of  the  brewery 
business  being  carried  on  at  the  testator's  death  in  the  name  of  the 
testator  and  his  son  Joseph,  manifested  an   intention  that  the 
latter  should  carry  it  on  after  the  testator's  death ;  and  he  was  put 
into  possession  of  the  business  as  the  specific  legatee  of  it,  and  if 
so,  all  question  as  to  wilful  default  was  at  an  end ;  that  the  trans- 
action as  regarded  the  lease  of  the  houses  to  William  Ashlin  was 
between  Joseph  Kirkman,  the  son,  and  William  Ashlin  only,  and 
the  executor  Thomas  Owen  had  no  knowledge  thereof,  neither  was 
he  privy  to  the  conversion  of  the  debt  of  £2990  8s.  lOd.  into  a  debt 
of  £5000  consolidated  bank  annuities ;  and,  therefore,  as  regarded 
Thomas  Owen's  estate,   at  least,  there  could  be  only  a  decree 
against'  his  executors  for  a  general  account ;  that  the  executor,  J. 
Bobins,  having  died  in  the  year  1831,  and  his  estate  having  been 
afterwards  administered  in  this  Court,  it  ought  to  be  held  dis- 
charged from  the  plaintiffs'   demands;    that  the  piesent  claim 
against  the  estate  of  the  executor,  William  Ashlin,  who  died  in 
the  year  1826,  was  one  of  extraordinary  hardship,  and  ought  not 
to  be  countenanced  by  the  Court ;  that  as  between  Joseph  Kirk- 
man,  the  son,  and  William   Ashlin,  the  transaction  as  to  the 
leasehold  houses,  the  term  in  which  expired  during  Joseph  Kirk- 
man's  lifetime,  was  a  fair  one  if  Joseph  Kirkman,  the  son  and 
tenant  for  life,  had  the  right  of  enjoyment  of  them,  there  being  no 
trust  in  the  will  for  conversion ;  that  as  regarded  the  conversion 
of  the  balance  of  £2990  8«.  lOd.  into  a  stock  debt  of  £5000  £3  per 
^flt  consolidated  bank  annuities,  Joseph  Kirkman,  the  son,  re- 
ceived the  whole  of  the  testator's  personal  estate,  and  the  rents 
and  profits  of  his  real  estates,  and  W.  Ashlin  advanced  to  Joseph 
■^^rkman,  the  son,  £450  out  of  his  own  moneys  on  a  particular 
^^nsaction,  and  so  far  the  stock  was  W.  Ashlin 's;  but  there  was 
sotue  mystery  connected  with  that  transaction  which  could  not  at 
^^  present  distant  date  be  explained ;  and  as  regarded  the  amount 
of  commission  paid  to  the  executor,  J.  Kobins,  as  an  auctioneer 
And  estate  agent,  the  same  must  have  been  paid  to  some  other 
auctioneer  if  he  had  not  been  employed. 
Mr.  Turner,  in  reply. 

The  case  of  Knatchhull  v.  FeamTiead,  3  Myl.  &  Cr.  122,  was 
also  cited  in  the  course  of  the  argument 
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Lord  Langdalb,  M.  R  —  There  is  great  diflSculty  as  well  as 
hardship  in  this  case  on  both  sides.  The  bill  seeks  an  account  of 
the  estate  of  a  testator,  a  large  part  of  whose  property  consisted 
of  stock  in  trade,  who  died  forty-two  years  before  the  filing  of  the 
bill.  Having  appointed  executors  and  trustees,  one  of  them  sur- 
vived the  testator  thirteen  years,  the  widow  twenty-two  years, 
Ashlin  twenty-four  years,  Kobins  twenty-eight  years,  and 
[♦31]  the  son,  who  was  also  an  *  executor,  twenty-eight  years; 
and  the  survivor  died  in  the  month  of  June,  1831.  So  that 
many  years  have  elapsed  since  the  last  person  who  could  have 
known  anything  personally  about  the  matter  died.  It  is  easy  to 
judge  what  likelihood  there  is  of  getting  valuable  information 
suflBcient  to  enable  the  Court  with  a  feeling  that  justice  is  done, 
to  give  or  refuse  anything  that  is  asked  on  such  an  occasion  as 
this.  The  testator's  will,  having  regard  to  the  situation  in  which 
his  property  was  placed,  is  attended  with  no  little  obscurity.  I 
think  that  the  words  of  the  will  are  such,  that  if  we  had  no  ques- 
tion of  the  trade,  the  son  Joseph  would  have  been  entitled  for  his 
life  to  enjoy  the  leasehold  property  in  the  condition  in  which  it 
was  found;  and,  consequently,  that  I  could  not  declare  that  the 
trustees  and  executors  ought  within  a  year  after  the  testator's  death 
to  have  converted  that  leasehold  into  money.  It  is  not  at  all 
unlikely  under  the  circumstances  that  have  been  stated,  that  the 
testator  did  contemplate  the  carrying  on  the  trade  by  his  son ;  but 
I  am  of  opinion  that  the  words  of  this  will  do  not  distinctly 
authorise  it.  The  conjecture  which  may  be  made  is  derived  from 
the  fact  of  his  not  directing  any  sale  of  it,  (the  will  having  no 
specific  direction  for  that  purpose,)  and  of  his  having  taken  the 
son  into  partnership  with  him,  and  carried  it  on  in  their  joint 
names.  That  gives  rise  to  no  more  than  a  conjecture,  but  the 
Court  cannot  act  on  a  mere  conjecture ;  and  I  think  it  is  here  con- 
sidered to  be  a  rule  that  admits  of  no  exception,  that  to  authorise 
executors  to  carry  on  or  to  permit  to  be  carried  on  a  trade  the 
property  of  a  testator  which  they  hold  in  trust,  there  ought  to  be 
the  most  distinct  and  positive  authority  and  direction  given  by 
the  will  for  that  purpose.     There  is  nothing  of  that  kind  here. 

Now,  these  executors  appear  after  the  death  of  the  testator  to 
have  not  actively  interfered,  for  a  time  at  least,  at  all.  Accord* 
ing  to  their  own  statement,  they  permitted  the  son,  then  a  young 
man,  to  possess  the  whole  of  the  capital  and  stock  in  trade,  and  to 
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use  the  capital  of  the  testator  and  a  portion  of  his  estate  in  carry- 
ing on  that  trade,  subjecting  the  whole  of  it  to  all  the  risks 
belonging  to  trade,  and  those  risks  ultimately  ended  in  a  bank- 
mptcy  of  the  son,  J.  Kirkman,  by  which  that  which  had  been  the 
property  of  the  testator  became  vested  in  the  assignees  of  the  son. 
I  do  not  intend  to  cast  any  imputation  upon  those  gentlemen. 
Considering  the  words  of  this  will,  they  may  have  been  (as  is 
suggested)  advised  that  they  might  safely  permit  that  to  be  done, 
or  they  might  have  been  advised  that  it  was  a  doubtful  point 
whether  it  was  allowed  to  be  done  or  not  by  the  will,  and  that  the 
only  mode  by  which  they  could  relieve  themselves  from  risk  was 
to  obtain  the  direction  of  a  Court  of  equity.  They  may  have 
been  advised  to  that  effect  under  circumstances  which  often 
induce  trustees  to  undergo  risks  to  which  they  ought  never  to  have 
been  exposed.  So  much  of  doubt  there  might  be  on  the  question, 
and  so  much  expense  in  getting  the  opinion  of  the  Court,  that  they 
may  have  said  they  would  rather  run  the  risk  to  which  they  were 
exposed  than  put  the  testator's  estate  to  expense.  Such  a  course 
is  compassionate  and  considerate;  but  if  it  were  the  course  of 
proceeding  here,  it  cannot  be  used  as  an  argument  that  they  are 
not  to  undertake  the  risk.  They  could  not  be  excused  by  that 
from  the  risk,  because,  if  that  were  the  case,  they  voluntarily 
undertook  it. 

Some  part  of  the  testator's  property  was  engaged  in  trade,  and 
some  part  was  not ;  and  I  am  of  opinion  that,  notwithstanding  the 
great  length  of  time  which  has  elapsed,  the  plaintiffs  are  entitled 
to  have  this  matter  fully  inquired  into:  At  the  same  time,  I  am 
also  of  opinion  that  considering  that  all  the  executors  are  dead, 
that  there  is  no  person  now  living  who  can  personally  give  an 
account  of  the  matter,  that  all  who  are  here  are  strangers  to  it, 
the  executors  may  very  reasonably  resist  a  declaration  being  made 
against  them  at  this  time,  and  may  desire  that  they  may  have  the 
means,  if  such  means  can  be  found  (though  we  do  not  know  where 
they  are  to  be  derived  from),  of  giving  every  possible  explanation 
which  further  inquiry  may  afford. 

I  think  the  plaintiffs  are  entitled  to  have  an  account  and  inquiry 
as  to  all  the  property  which  the  testator  possessed  at  the  time 
of  his  death,  what  the  executors  and  trustees  have  done  with  it, 
the  circumstances  in  which  it  was  placed,  and  what  steps  they 
took  for  the  purpose  of  recovering  or  receiving  any  part  of  the 
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[*32]  property,  if  they  did  anything  (I  am  afraid,  ♦looking  at 
their  answer,  they  did  nothing),  which,  without  their  wilful 
default,  they  might  have  received.  With  respect  to  all  the  other 
matters,  they  are  not  much  disputed,  and  the  plaintiSs  are 
entitled  to  the  same  inquiry  about  the  converted  debt,  the  inven- 
tory, and  so  on,  and  in  all  these  things  the  Master  ought  to  have 
liberty  to  state  special  circumstances,  in  order,  as  far  as  he  can, 
to  get  out  what  were  the  facts  of  the  case,  and  to  come  to  some 
satisfactory  conclusion.  I  think  there  ought  to  be  in  this  case,  as 
there  has  been  in  others,  a  direction  that  if  the  Master  cannot 
satisfactorily  take  the  inquiry,  he  shall  have  power  to  state  the 
circumstances  that  create  the  difficulty,  in  order  that  these  cir- 
cumstances may  come  hereafter  before  the  Court  The  prepara- 
tion of  the  minutes  will  require  a  considerable  degree  of  care. 

Land  v.  Land. 

43L.  J.  Ch.  311-312. 

Administratar,  —  Bights  and  LiabUiUes,  —  Carrying  an  Trade  of  Deceased, 

[811]      In  a  suit  instituted  for  the  administration  of  the  estate  of  an  intestate 
trader  by  beneficiaries,  where  there  are  infants  interested,  the  Court 
has  no  jurisdiction  to  authorise  the  administrator  to  carry  on  the  trade  of  the 
intestate. 

A  house  decorator  had  died  intestate,  leaving  four  infant  children, 
and  a  widow,  step-mother  to  the  children.  The  widow  took  out 
letters  of  administration.  The  suit  had  been  instituted  by 
[*  312]  two  of  the  infant  children ;  by  the  widow  as  next  *  friend, 
against  the  eldest  son  as  heir,  and  the  youngest  as  custom- 
ary heir,  for  administration  of  the  intestate's  real  and  personal 
estate.  It  was  brought  on  as  a  short  cause.  In  the  proposed 
minutes  was  an  inquiry  whether  it  would  be  for  the  benefit  of  all 
parties  that  the  intestate's  business  should  be  carried  on. 

Jan.  31.     Mr.  Villiers,  for  the  plaintiff. 

Mr.  W.  C.  Eenshaw,  for  the  defendant. 

The  Master  of  the  Kolls  said  he  did  not  think  that  he  had 
jurisdiction  to  authorise  an  administratrix  to  carry  on  the  trade, 
but  that  the  case  might  stand  over  for  counsel  to  look  for 
precedents. 

Jan.   24.    Mr.  Villiers  cited  Tinkler  v.  Hindmarsh,  2  Beav.  348, 
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and  said   there  were  precedents  in   Seton  where  executors   had 
been  authorised  to  carry  on  a  business. 

The  Master  of  the  Eolls  (Sir  G.  Jessel)  said  that  Tinkler 
V.  ffindmarsh  was  a  creditor's  suit,  and  the  creditors  could  do  what 
they  liked  with  the  property;  that  the  powers  of  executors  de- 
pended on  the  will  by  which  they  were  appointed,  and  cases  with 
regard  to  them  did  not  apply  to  an  intestacy,  and  that  he  could 
i^ot  make  such  an  order  in  this  suit,  where  there  were  infants 
interested. 

The  administratrix  had  better  sell  the  business  as  soon  as  she 
could. 

ENGLISH  NOTES. 

^^here  executors  carry  on  the  trade  of  the  deceased,  they  are  person- 

^  liable  for  the  liabilities  incurred,  unless  the  liabilities  have  been 

^/i^i^cted  on  a  different  footing.     Wightman  v.  Townroe  (1813),  1  M. 

4J^  &"  412,  14  B.  B.  475.     This  case  must  be  read  with  caution,  as  it 

3.€fS>ends  in  part  upon  the  law  in  Waugh  v.  Carver  (1793),  2  H.  Bl. 

^3o,    14  R,  R.  845  [overruled  in  principle  by  Cox  v.  Hickman  (1860), 

^  H.   L.  Cas.  268],  but  the  authority  of  Wightman  v.  Townroe^  so  far 

^^  ita  operation  is  limited  to  the  nature  of  the  liability  of  the  executors 

^^    persons  contracting  with  them  being  strangers  to  the  trust,  is  un- 

^^ubted.     Barker  v.  Park^  (1786),  1  T.  B.  287,  1  B.  B.  201,  204,  per 

5'^*"<i    Mansfield;  Labouchere  v.  Tupper  (P.  C.  1857),  11  Moo.  P.  C. 

*^^»   5  W.  B.  597;  Lucas  v.  Williams  (1861),  3  Giff.  150.     The  prin- 

^^^     is  also  supported  by  those  cases  in  which  receivers  and  managers 

Pf>oi  jited  by  the  Court  in  the  exercise  of  its  equitable  jurisdiction  have 

^^     held  personally  liable  on  contracts  respecting  a  business  carried 

?^  ^3?-  them  for  the  creditor.     Burt  Bolton  &  Co.  v.  Bull  (G.  A.  1894), 

J'^*   1  Q.  B.  276,  64  L.  J.  Q.  B.  232,  71  L.  T.  810,  43  W.  B.  180. 

"^-^^    addition  to  the  ruling  cases,  the  following  may  be  cited  as  bearing 

2-;^^*>e  necessity  of  a  special  authority:  Strickland  v.  Symons  (C.  A. 

-^7^*  >,  26  Ch.  D.  245,  53  L.  J.  Ch.  582,  51  L.  T.  406,  32  W.  B.  889; 

t^^'^  is  V.  Milne  (1851),  9  Hare,  141,  20  L.  J.  Ch.  665.     But  where 

^y.    ^^^es  are  empowered  to  postpone  the  sale  of  the  testator's  effects, 

^«     ^    «re  entitled  to  carry  on  the  business  for  a  reasonable  time  with  a 

^    ^^     to  its  sale  as  a  going  concern.     Be  Chancellor,   Chancellor  v. 

A^^^^n  (1884),  26  Ch.  D.  42,  53  L.  J.  Ch.  443,  51  L.  T.  33,  32  W.  B. 

^^  >     Be  Smith,  Arnold  v.  Smith  (1895),  1896,  1  Ch.  171,  65  L.  J.  Ch. 

^  »     and  see  In  re  Crowther^  Midgley  v.  Crowther  (1895),  1895,  2  Ch. 

^>   04  L.  J.  Ch.  537. 

-*^He  trustees  are  not,  without  express  authority,  entitled  to  embark 
^  tlio  business  more  of  the  testator's  property  than  was  employed  in  it 
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at  his  death.  McNeillie  v.  Acton  (1853),  4  De  G.,  M.  &  G.  744,  23 
L.  J.  Ch.  11,  17  Jur.  1041. 

The  executors  who  by  the  aathority  of  the  testator  carry  on  the  tes- 
tator's trade  are  (in  respect  of  liabilities  incurred  in  carrying  on  the 
trade  from  the  death  until  an  administration  order  is  made  in  an  action 
by  creditors  of  the  testator)  entitled  to  be  indemnified  out  of  the  testa- 
tor's estate  in  priority  to  the  creditors  at  the  death.  Tinkler  v.  Hind- 
marsh  (1840),  2  Beav.  348;  Dowse  v.  Gorton  (H.  L.  1891),  1891,  A.  C. 
190,  60  L.  J.  Ch.  745,  64  L.  T.  809,  40  W.  E.  17;  Re  Brooke,  Brooke 
V.  Brooke  (1894),  1894,  2  Ch.  600,  64  L.  J.  Ch.  21,  71  L.  T.  398.  So 
too  the  receivers  and  managers  who  were  the  defendants  in  the  case  of 
Burt  Bolton  &  Co,  v.  Bull  {supra)  were  held  entitled  to  be  indem- 
nified in  the  winding  up  from  all  liabilities  properly  incurred  by  them, 
in  priority  to  the  claim  of  the  debenture  holders,  and  to  the  costs  of  the 
action.  Strapp  v.  Bull  Sons  &  Co.  (C.  A.  1896),  1895,  2  Ch.  1,  64 
L.  J.  Ch.  658,  72  L.  T.  514,  43  W.  R.  641. 

In  some  cases  the  testator  has  directed  that  particular  assets  shall  be 
employed  in  the  trade.  Where  this  has  been  done,  the  right  of  indem- 
nity of  an  executor  or  of  a  person  claiming  through  him  (e.  g.y  a  trustee 
in  bankruptcy  of  the  executor  or  creditors  of  the  business  claiming  in  an 
administration  action)  is  limited  to  the  particular  fund.  Ex  parte  Gar- 
land (1804),  10  Ves.  110,  7  R.  R.  352 ;  Ex  parte  Richardsony  Re  Hodson 
(1818),  3  Madd.  138,  Buck,  202,  18  R.  R.  204;  Thompson  v.  Andrews 
(1832),  1  My.  &  K.  116,  2  L.  J.  Ch.  46;  Cutbush  v.  Cutbush  (1839), 
1  Beav.  184,  8  L.  J.  Ch.  175,  3  Jur.  142;  Re  Johnson^  Shearman  v. 
Robinson  (1880),  15  Ch.  D.  548,  49  L.  J.  Ch.  745,  43  L.  T.  372,  29 
W.  R.  168. 

Where  the  executor  is  in  default  to  the  estate,  or  to  the  fund  appro- 
priated to  the  carrying  on  of  the  trade,  his  right  of  indemnity  is  gone, 
and  the  right  of  the  trade  creditors  since  the  death  to  follow  the  estate 
or  the  fund  falls  with  it.     Re  Johnson^  Shearman  v.  Robinson,  supra. 

Where  a  long  delay  has  occurred  before  interfering  with  executors  who 
have  carried  on  a  trade  without  special  authority,  the  beneficiaries  will 
be  taken  to  have  acquiesced  in  the  acts  of  the  executors,  and  will  be 
liable  to  indemnify  the  executors  out  of  the  trust  estate  against  their 
personal  liability.  Neate  v.  Pink  (1850),  3  Mac.  &  G.  476,  21  L.  J. 
Ch.  574,  16  Jur.  69. 

In  carrying  on  the  trade,  the  executors  may  employ  an  agent :  Wilkes 
V.  Lister  (1807),  6  Esp.  78;  and  that  agent  may  be  one  of  their  number: 
Toplis  V.  Hurrell  (1854),  19  Beav.  423. 

A  licensed  victualler  appointed  the  brewer  and  distiller  with  whom 
he  dealt  as  his  executors,  and  directed  them  to  carry  on  his  trade. 
Supplies  were  furnished  by  them  for  that  purpose.    The  Court  directed 
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*n  inquiry  whether  the  supplies  were  properly  furnished  at  the  ordinary 
'narket  rate,  and  refused  to  limit  the  amount  payable  to  the  executors 
to  the  cost  price  of  the  articles  supplied.     Smith  v.  Langford  (1840), 
^  Bear.  362.     This  case  was  cited  in  argument  in  Rowley  v.  Adams 
(H.  L.  1849),  2  H.  L.  Cas.  726,  without  any  dissent  from  its  doctrine 
^ing  expressed  by  Lord  Cottenham,  L.  C,  Lord  Campbell  or  Lord 
"^^KGDALE.    Lord  Bbougham,  who  (more  auo)  addressed  some  observa- 
'^ns  to  the  House,  was  not  present  during  the  whole  of  the  argument. 
*Vhere  the  testator  was  a  member  of  a  partnership,  the  surviving 
^»  ^'^ers,  and  the  executors  who  are  not  partners  but  have  continued 
^^^  testator's  assets  in  the  business,  are  not  liable  to  account  for 
rn>«ts  made  in  respect  of  the  value  of  a  deceased  partner's  share  unless 
thoTG   is  an  absolute  contract  for  vesting  in  the  survivors  the  share  of 
the    cleceased  partner  or  an  option  to  take  his  share  on  certain  con- 
ditions, and  the  surviving  partners  neglect  to  perform  the  conditions, 
OT   to   liquidate  the  affairs  of  the  partnership.      Vijae  v.  Foster  (1874), 
L.  R.    7  H.  L.  318,  44  L.  J.  Ch.  37,  31  L.  T.  177,  23  W.  E.  355. 

Xn     Simpson  v.  Cliapman  (1853),  4  De  G.,  M.  &  G.  154,  a  testator 
^^^s  a-  member  of  a  partnership  at  will  in  a  bank,  without  any  provision 
entitling  the  executor  of  a  deceased  partner  to  an  interest  in  the  good- 
will  o:£  the  concern.     The  bank  was  in  excellent  credit  at  the  testator's 
deatli,  and  the  partners  were  not  required  to  subscribe  large  sums  to  the 
capxta.1.    At  the  testator's  death,  the  property  of  the  concern  exceeded 
Its    lijibilities  by  a  very  small  amount.      The  testator  kept  a  private 
"^^'U.:iit  at  the  bank,  and  had  overdrawn  for  an  amount  exceeding  the 
^■^^^ce  due  to  him  on  capital  account  as  a  partner.     After  his  death 
^^^    Surviving  partners  admitted  into  the  firm  his  son,  who  was  also 
^   executor,  but  who  was  not  admitted  into  the  firm  in  that  character. 
^^^^  business  continued  to  be  carried  on  without  any  separation  or  ap- 
T^ropriation  of  the  partnership  assets  as  they  existed  at  the  testator's 
'^^^th.    The  son  was  held  not  accountable  to  the  testator's  estate  for  the 
P^ftts  which  he  had  received  as  a  partner  in  the  bank. 

AMERICAN    NOTES. 

The  first  principal  case  is  approved  in  3  Redfield  on  Wills,  p.  257. 

The  American  doctrine  is  in  harmony  with  this  rule.  Hooper  v.  Hooper, 
29  West  Virginia,  276 ;  Estate  of  Rose,  80  California,  166 ;  Estate  of  Wood, 
1  Ashmead  (Penn.),  314;  Altheimer  v.  Hunter,  56  Arkansas,  159;  Lucht  v. 
Mrera,  28  Ohio  State,  231 ;  22  Am.  Rep.  378 ;  Pitkin  v.  Pitkin,  7  Connect!- 
cut,  307;  18  Am.  Dec.  Ill ;  Scholefeld  v.  Eichelberger,  7  Peters  (U.  S.  Sup. 
Ct),  586*;  Smith  v.  Ayer,  101  United  States,  320 ;  Jones  v.  Walker,  103  ibid. 
444;  Laughlin  v.  Lorem*8  AdmW,  48  Penn.  State,  275;  Dacis  v.  Christian,  15 
Grattan  (Virginia),  11 ;  Stautoood  v.  Owen,  14  Gray  (Mass.),  195.  In  Buncell  v. 
MandecUle's  Ei^r,  2  Howard  (U.  S.  Sup.  Ct.),  560,  the  Court,  by  Story,  J., 
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observed :  "  Nothing  but  the  most  clear  and  unambigaous  language,  demon- 
strating in  the  most  positive  manner  that  the  testator  intends  to  make  his 
general  assets  liable  for  all  debts  contracted  in  the  continued  trade  after  his 
death,  and  not  merely  to  limit  it  to  the  funds  embarked  in  the  trade,  would 
justify  the  Court  in  arriving  at  the  conclusion,  from  the  manifest  inconveni- 
ence thereof,  and  the  utter  impossibility  of  paying  off  the  legacies  bequeathed 
by  the  testator's  wiU,  or  distributing  the  residue  of  his  estate,  without  in 
effect  saying  at  the  same  time  that  the  payment  may  aU  be  recalled,  if  the 
trade  should  be  unsuccessful  or  ruinous."  Citing  Ex  parte  Garland,  10  Ves. 
110 ;  and  Pitkin  v.  Pitkin,  7  Connecticut,  307  ;  18  Am.  Dec.  111.  In  the  Ohio 
case  the  Court  said :  "  To  allow  personal  representatives  of  estates  to  go 
beyond  this,  and  without  authority  of  law,  or  under  the  will,  embark  the 
assets  of  an  estate  in  trade  or  business,  however  well  intentioned  they  may 
be,  and  thereby  subject  the  estate  to  all  the  hazards  of  the  venture,  would 
be  to  encourage  that  which  it  has  been  the  especial  policy  of  the  law  to 
prevent,  —  the  employment  of  trust  property  in  any  other  mode  than  is 
clearly  authorised." 

The  executor  however  may  continue  the  business  long  enough  to  wind  it 
up  advantageously.  Merritt  v.  Merritt,  62  Missouri,  150.  And  he  may  con- 
tinue the  business  in  performance  of  the  testator's  covenant  so  to  do.  LaughUn 
V.  Lorenz's  Adm'r,  48  Penn.  State,  275 ;  Davis  v.  Christian,  15  Grattan  (Virginia), 
11.    But  in  such  case  the  creditora  have  no  lien  on  the  assets  of  the  estate. 

And  so  where  the  family  and  next  of  kin  approve.  Poole  v.  Munday,  103 
Massachusetts,  174. 

The  rule  applies  as  to  an  executor  of  a  deceased  member  of  a  partnership. 
Tompkins  v.  Weeks,  26  California,  50;  Alsop  v.  Mather,  8  Connecticut,  584; 
21  Am.  Dec.  703 ;  Stedman  v.  Feidler,  20  New  York,  437 ;  Thompson  v.  Broum, 
4  Johnson,  Chancery  (New  York),  619. 

"  It  is  certainly  not  within  the  ordinary  power  of  a  Probate  Court  to  em- 
power an  administrator  to  continue  the  mercantile  business  of  the  deceased." 
Altheimer  v.  Hunter,  56  Arkansas,  159. 
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Mo.  8.  —  Body  y.  Hargrayo,  2  Cro.  XI.  711,  718.  —  Bnlo. 

No.  8.  — BODY  V.  HARGEAVR 
(EX,  CH.  1600.) 

No.  9.  — TILNEY  v.   NORRIS. 
(K.  B.  1701.) 

No.  10.  — HOPWOOD  V.  WHALEY. 
(0.  p.  1848.) 

RULE. 

The  liability  of  an  executor  (or  administrator)  for  rent 
*<^rued  after  the  testator's  death,  when  he  is  sued  in  his 
^presentative  capacity,  is  to  satisfy  the  rent  de  bonis  testatoris. 
When  he  is  sued  as  assignee  of  the  term,  and  when  the 
^nt  reserved  by  the  lease  exceeds  the  value,  he  is  liable, 
de  bonis  propriis,  only  for  the  amount  of  rent  for  which  the 

premises  could  have  been  let. 

An  executor  (or  administrator  who  has  entered)  is  liable, 

as  assignee  of  the  term,  de  bonis  proprus^  on  a  breach  of 

covenant  to  repair,  and  irrespective  of  the  value  of  the 

land,  for  dilapidations  in  his  own  time. 

Body  V.  Eargrave. 

S  Cro.  £1.  711-712  (s.  c.  nom,  nargravt*B  Case,  ft  Co.  Rep.  81  b). 

Administrator.  —  Lease.  —  Liability  for  Bent 

Debt  against  an  execntor  upon  a  lease  for  years,  for  rent  incurred  after  the 
death  of  the  testator,  shall  be  in  the  detinet  only. 

Debt  against  the  defendant,  administratrix  of  Thomas  [711] 
Hargrave,  her  husband,  upon  a  lease  to  the  said   Thomas 
Hargrave  by  indenture  for  years,  and  how  the  defendant  is  admin- 
istratrix unto  him.    And  for  rent  arrear  after  his  death  the  action 
was  brought  in  the  debet  et  detinet  Upon  not  guilty  pleaded,  it  was 
found  for  the  plaintiff;  and  now  moved  in  arrest  of  judg- 
ment, that  the  declaration  was  not  good ;  for  that  .  .  .  this  [712] 
declaration  ought  to  have  been  in  the  detinet,  and  not  in 
the  debet  and  detinet,  because  she  hath  the  term  as  administratrix, 


48  EXECUTOIL 


No.  8.  —  Body  y.  Hargrayo,  S  Gro.  BL  718. 


and  is  not  charged  by  her  own  contract,  but  by  an  act  of  the  tes- 
tator; and  to  that  purpose  was  cited  19  Hen.  VIII.,  pi.  8;  10 
Hen.  VII.,  pi.  5  ;  and  a  precedent  was  shown  in  the  Common  Pleas, 
between  Barker  and  KeUay,  where  the  action  was  brought  in  the 
detinet  only;  and  GoDFEEY  affirmed,  that  in  one  Fenn's  Case  in 
this  Court,  it  was  ruled,  that  the  action  ought  to  be  brought  in  the 
detinet,  Gawdy.  The  action  is  well  brought  in  the  debet ;  for  this 
rent,  though  arrear  after  the  death  of  the  intestate,  began  first  in 
the  administratrix,  and  therefore  the  action  well  lies  against  her 
in  the  debet :  for  the  reason  why  the  action  against  an  executor 
shall  be  in  the  detinet  is,  for  that  the  debt  grew  due  by  the  testa- 
tor; and  therefore  it  cannot  be  said,  that  the  executor  debet.  But 
in  an  action  against  the  heir,  it  shall  be  in  the  debet  and  detinet, 
because  he  is  bound  by  special  words  in  the  obligation.  And  here 
the  debt,  which  incurred  in  the  time  of  the  administratrix,  is  her 
debt.  And  in  Dyer,  6  Edw.  VL,  pi.  81,  the  action  is  brought  in 
the  debet  and  detinet,  for  rent  arrear  in  the  time  of  the  executor, 
and  admitted  to  be  good.  —  Popham  accord,  for  she  being  charged 
with  the  rent  in  her  time,  it  accrues  by  reason  of  the  profits  of  the 
land  which  she  herself  received,  and  therefore  she  is  charged, 
having  quid  pro  quo :  for  if  an  executor  hath  a  lease  for  years  of 
land  of  the  value  of  £20  per  annum,  rendering  £10  per  annum 
rent,  it  is  assets  in  his  hands  only  for  £10  over  and  above  the 
rent.  —  Fenner  agreed  to  this  opinion ;  and  to  that  purpose  cited 
10  Hen.  VL,  pi.  11,  that  the  husband  shall  be  charged  after  the 
death  of  the  feme,  for  rent  arrear  in  his  own  time,  because  he 
received  the  profits  of  the  land ;  so  as  the  rent  grew  due  in  respect 
of  the  occupation  and  taking  of  the  profits,  and  therefore  she  is 
chargeable,  and  not  merely  as  administratrix. — Clench  agreed  with 
him.  Wherefore  it  was  then  adjudged  for  the  plaintiff.  —  Note. 
This  judgment  was  afterwards  reversed  in  the  Exchequer  Chamber 
for  the  point  in  law ;  for  ALL  THE  JUSTICES  of  the  Common  Pleas, 
and  Badons  of  the  Exchequer  held,  that  she  ought  to  be  charged  in 
the  detinet;  because  she  is  chai^ied  only  by  the  contract  of  the 
intestate.* 

1  The  rerertial  of  this  Jndppment  is  not  Jac.  545;  Cro.   Car.    163;  1    Mod.  185; 

mentioned  in  the  report  of  this  case,  5  Co.  1  Vent.  271 ;  1  Sid.  266,342, 379 ;  2  Jones, 

Hep.  31  b ;  hot  it  is  there  said  bj  the  e<1itor  169.    See  16  ft  17  Car.  II.,  c.  8. 
to  have  been  often  denied  to  be  law.  Cro. 
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1  Ld.  Raym.  55S*695  (s.  c.  Salk.  809 ;  Carth.  519). 

Administrator.  —  Lease. — LiabUitsf  far  lU^ire. 
The  peraoual  representative  of  a  leasee  for  years  is  his  assignee.    B.  ace, 
SalL  316,  pi.  25 ;  D.  aig.  Dougl.  176.    A  covenant  to  repair  hinds  an  assignee. 

An  action  of  covenant  was  brought  against  an  adminis-  [553] 
trator  for  a  breach  of  covenant  in  his  own  time  for  not 
repairing  the  premises.  The  quaere  arose  upon  the  declaration,  it 
being  alleged  generally,  qtiod  status  de  et  in  proemissis  legitime 
devenit  to  the  defendant;^  whether  the  administrator  of  a 
lessee  for  years  is  not  chargeable  in  his  own  right  in  this 
case  for  a  breach  of  covenant  in  his  own  *  time.  And  Mr.  [*  554] 
Peere  Williams  argued  for  the  plaintiflf,  that  this  was  a 
covenant  which  ought  to  be  performed  upon  the  land,  and  runs 
with  it,  and  binds  the  assignee.  5  Co.  Eep.  16,  Spence's  Case; 
Moor.  399.  The  Dean  and  Chapter  of  Windsor^s  Case,  5  Co.  Eep. 
24,  the  same  case.  And  the  assignee  of  part  shall  be  chargeable 
with  this  covenant.  Congham  v.  King,  Cro.  Car.  222,  pi.  8,  W. 
Jon.  245,  pi.  3.  And  for  the  same  reason  an  executor  or  adminis- 
trator shall  be  chargeable  as  tenant  of  the  land,  as  every  other 
possessor  is,  for  a  breach  of  covenant  in  their  own  time.  And  if 
the  law  should  be  otherwise,  it  would  be  a  great  hardship  to  the 
landlord,  who  (as  is  said  in  the  case  of  The  Dean  and  Chapter  of 
Windsor,  in  5  Co.  Eep.  24  a,  Cro.  El.  457,  pi.  1,  552,  pi.  3)  leased 
his  land  at  a  less  rent  for  this  consideration ;  for  it  may  be,  that 
the  testator  did  not  leave  any  assets  ;  but  that  would  be  no  hard- 
ship to  the  administrator,  because  he  might  waive  the  term,  or 
assign  it  over,  and  discharge  himself,  if  the  premises  were  in  so 
bad  a  condition  as  not  to  be  worth  being  repaired.  And  there  are 
many  cases  which  will  warrant  this,  as  5  Co.  Eep.  31,  Hargrave's 
Case.  Debt  against  the  administrator  in  the  debet  and  detinet  for 
rent  incurred  in  the  administrator's  time;  which  case  is  the 
stronger,  because  it  appeared  that  the  defendant  was  adminis- 
trator, upon  the  declaration.    2  Inst  302.    The  executor  or  ad- 

1  And  according  to  Carthew,  519,  that    ahle  as  assignee.     Vide  Salk.  316,  pi.  25 ; 
the  defendant  entered,  for  if  he  had  not    Dongl.  438. 
eateied  he  would  not  have  been  eharge- 
VOL.  XII.  —  4 
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ministrator  of  a  tenant  for  years  shall  be  punished  for  waste  done 
in  their  own  time.  And  1  Anders.  52,  that  the  judgment  for  the 
damages  shall  be  against  them  de  bonis  propHis.  And  there  is  no 
diiference  between  permissive  and  voluntary  waste,  that  will  in- 
fluence this  case,  because  this  breach  of  covenant  is  in  nature  of 
permissive  waste ;  except  that  the  case  of  waste  is  stronger,  be- 
cause treble  damages  are  recoverable  there,  but  single  damages 
only  in  covenant.  And  if  the  executor  assigns  over,  waste  will  lie 
agamst  him  in  the  tenuit ;  therefore  it  is  not  hard  to  support  this 
action;  and  judgment  shall  be  against  him  de  bonis  propHis. 
Office  of  Exec.  280.  A  man  may  be  charged  as  executor  barely, 
where  he  might  be  charged  as  assignee,  as  Allen,  42,  debt  will  lie 
against  an  executor  in  the  detinet  for  rent  incurred  in  his  own 
time.  And  therefore  he  admitted  all  the  cases  to  be  law,  where 
in  actions  of  covenant  brought  against  executors  for  breaches  in 
their  own  time,  the  judgments  are  de  bonis  testatoris;  because  in 
the  said  cases  they  are  named  executors,  and  charged  as  such ;  but 
in  this  case  the  defendant  is  charged  as  assignee,  and  as  assignee 
he  ought  to  be  charged  de  bonis  propriis.  And  for  these  reasons 
he  prayed  judgment  for  the  plaintiflF,  and  judgment  was  given  for 
the  plaintiff,  nisi,  &c.,  because  no  counsel  attended  for  the  defend- 
ant; though  Holt,  Chief  Justice,  said,  that  he  had  a  mind  to 
hear  counsel  of  the  other  side.     JSx  relatione  m'ri  Jacob.    After^ 

wards  this  was  argued  twice  at  the  Chief  Justice's  cham- 
[*  555]  ber,  by  Mr.  Peere  Williams,  and  *  by  Serjeant  Wright  for 

the  defendant ;  and  after  mature  deliberation  the  plaintiff 
had  judgment. 

Eopwood  V.  Whaley. 

18  L.  J.  C.  P.  43-48  (8.  c.  nom.  Hopvcood  t.  Bayley,  6  C  B.  744 ;  6  D.  ft  L.  842 ; 

12  Jur.  1088). 

Executor,  —  Lease.  —  Liability  for  B^nt 

[43]        When  a  lease  for  years,  by  which  the  rent  reserved  is  more  than  the 
valae  of  the  premises,  vests  in  an  executor,  the  executor  is  liable  as 
assignee  for  the  amount  of  rent  which  the  premises  could  have  been  let  for. 

To  a  declaration  in  debt  on  a  lease,  for  rent  at  £90  a  year  for  two  years  and 
three  quarters,  due  from  defendant  as  assignee,  the  defendant  pleaded  ''  that  he 
ought  not  to  he  charged  with  the  said  rent  otherwise  than  as  executor  of  W., 
who  died  possessed  of  the  term ;  that  he,  the  defendant,  entered  upon  the  said 
premises  as  such  executor,  and  that  he  had  not  at  any  time  since  the  death  of  the 
said  W.  derived  any  profit  or  advantage  as  such  executor  or  otherwise,  by  or 
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from  the  said  premises }  that  the  said  premises  had  not  sinoe  the  death  of  the 
8ud  W.  yielded  any  profit  whatever ;  that  the  said  premises  did  not  vest 
in  the  defendant  by  *  assignment  or  otherwise  than  as  sach  executor,  and  [*  44] 
that  he  has  no  assets  to  be  administered."  Replication,  '^  that  the  defend- 
ant did  after  his  entry  upon  the  said  premises  derive  great  profit  and  advantage 
by  and  from  the  said  premises,  which  have  yielded  to  him  profit  (to  wit)  to  the 
amonnt  of  the  said  rent  sought  to  be  recovered.'*  It  was  proved  that  the  prem- 
ises coald  have  been  let  for  £60  a  year,  and  the  jury  found  a  verdict  for  the 
plaintiff  for  £l65  (being  rent  at  £60  a  year  for  two  years  and  three  quarters). 
Hddf  that  after  verdict  the  plea  must  be  taken  to  cx)ntain  the  allegation  that  the 
defendant  could  not  have  derived  any  profit  whatever  from  the  premises,  and 
that  the  verdict  was  properly  found  for  the  plaintiff  for  £165. 

Held  J  also,  that  the  plea  was  to  be  construed  as  applicable  distributively  to 
each  part  of  the  sum  demanded,  in  the  first  count  of  the  declaration ;  and  thus, 
though  the  action  was  debt  and  the  only  plea  to  the  first  count  was  found  for  the 
plaintiff^  yet  he  was  only  entitled  to  a  verdict  for  so  much  of  the  sum  claimed  in 
the  first  count  as  could  have  been  derived  from  the  premises. 

Debt.    The  first  count  of  the  declaration  stated  that  by  an  in- 
denture of  lease  made  between  the  plaintiff  of  the  one  part,  and 
one  William  Whaley  of  the  other  part,  a  certain  messuage  and 
premises  with  the  appurtenances  were  demised  by  the  plaintiff  to 
the  said  W.  Whaley,  his  executors,  administrators,  and  assigns,  for 
twenty-one  years  from  Christmas,  1834,  at  a  rent  of  £90  a  year, 
payable  quarterly ;  that  on  the  8th  of  April,  1843,  all  the  estate 
and  interest  of  the  said  W.  Whaley  came  to  the  defendant  by 
assignment;  that  the  defendant  entered,  &c.,  and  that  after  the 
said  assignment  and  durmg  the  said  term,  and  whilst  the  defendant 
vas  possessed,  to  wit,  on  the  26th  of  March,  1846,  the  sum  of  £247 
10«.  for  rent  for  two  years  and  three  quarters  from  June,  1843, 
became  due  and  is  in  arrear,  contrary  to  the  form  and  effect  of  the 
said  indenture,  &c.     The  last  count  was  for  the  same  amount  due 
on  an  account  stated. 
Pleas — First,  to  the  last  count,  never  indebted.     Issue. 
Lastly,  as  to  the  first  count,  the  defendant  says  that  he  ought 
not  to  be  charged  with  the  said  rent  so  due  and  owing  as  in  the 
said  first  count  mentioned  or  any  part  thereof,  otherwise  than  as 
the  executor  of  the  last  will  and  testament  of  the  said  William 
T^haley,  deceased,  because  he  says  that  the  said  William  Whaley, 
since  deceased,  in  his  lifetime,  to  wit,  on  the  26th  day  of  March, 
1843,  duly  made  and  published  his  last  will  and  testament  in 
writing,  and   thereby  constituted   and  appointed  the  defendant 
executor  thereof,  and  afterwards  and  after  the  making  of  the  «aid 
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indentiirG  in  the  deolaration  mentioned,  and  during  the  term  thereby 
granted,  to  wit,  on  the  27th  of  March,  1843,  the  said  William  Whalej 
died  possessed  of  the  said  premises,  and  without  revoking  or  alter- 
ing his  said  will,  after  whose  death,  to  wit,  on  the  20th  of  June, 
1843,  the  defendant  duly  proved  the  said  will,  and  took  upon  him- 
self the  burden  of  the  execution  of  the  same;  and  thereupon, 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  as  such  exec- 
utor as  aforesaid,  entered  into  and  upon  the  said  demised  premises 
and  became  and  was  possessed  thereof  for  the  residue  of  the  said 
term  by  the  said  indenture  granted  and  then  yet  to  come  and  un- 
expired of  and  in  the  said  demised  premises  with  the  appur- 
tenances ;  and  the  defendant  further  saith,  that  he  has  not  at  any 
time  since  the  death  of  the  said  William  Whaley  had,  received,  or 
derived  any  profit,  interest,  or  advantage  as  such  executor,  or 
otherwise,  by  or  from  the  said  demised  premises  with  the  appur- 
tenances or  any  part  thereof ;  and  that  the  said  demised  premises 
with  the  appurtenances  or  any  part  thereof  have  not  since  the 
death  of  the  said  William  Whaley  yielded  any  profit  whatever; 
and  the  defendant  further  saith,  that  the  estate  and  title,  right 
and  term  of  years  of  the  said  William  Whaley  of  and  in  the  said 
demised  premises  with  the  appuiitenances  or  any  part  thereof  did 
not  at  any  time  come  to  or  vest  in  the  defendant  by  assignment 
otherwise  than  as  such  executor  as  aforesaid,  and  that  the  said 
entry  of  the  defendant  in  the  declaration  mentioned  was  made  by 
him  as  such  executor  as  aforesaid ;  and  the  defendant  further  says, 
that  he  has  not,  nor  at  the  time  of  the  commencement  of  this  suit, 
or  at  any  other  time  since,  had  any  goods  or  chattels  which  were  of 
the  said  William  Whaley,  deceased,  at  the  time  of  his  death 
[*  45]  in  the  hands  of  the  defendant  to  be  administered.  *  And 
this  the  defendant  is  ready  to  verify,  &o. 

Replication  to  the  plea  to  the  first  count,  t£at  the  defendant  did 
after  his  entry  into  and  upon  the  said  demised  premises  with  their 
appurtenances,  as  in  the  said  first  count  alleged,  have,  receive,  and 
derive  great  profit,  interest,  and  advantage  by  and  from  the  said 
demised  premises  with  their  appurtenances,  and  every  part  thereof, 
which  have  yielded  to  him  great  profit,  to  wit,  to  the  amount  of 
the  said  rent  in  and  by  the  said  first  count  sought  to  be  recovered. 
Issue. 

This  action  was  tried,  before  Williams,  J.,  at  the  sittings  for 
Middlesex,  after  Trinity  Term,  1847,  when  it  Appeared  by  a  lease 
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dated  February,  1835,  that  the  plaintiff  demised  a  messuage  and 
premises,  with  the  appurtenances,  to  William  Whaley,  for  twenty- 
one  years  from  Christmas,  1834^  at  £90  per  annum,  payable 
quarterly.  William  Whaley  died  in  March,  1843,  having  paid  the 
lent  due  up  to  Christmas,  1842.  He  left  a  will,  appointing  the 
defendant  his  executor,  who  duly  proved  the  same.  The  defendant 
entered  upon  the  premises,  and  occupied  them  during  the  month  of 
May,  1843.  In  the  month  of  June  a  sale  took  place  on  the 
premises,  and  the  defendant  paid  rent  up  to  June,  1843.  Since 
April,  1843,  the  defendant  had  endeavoured  but  had  been  unable  to 
find  a  tenant  for  the  premises  at  the  reserved  rent,  and  had  never 
received  any  profit  from  them.  In  Easter  Term,  1846,  the  plaintiff 
recovered  possession  of  the  premises  in  ejectment,  and  by  this 
action  sought  to  recover  from  the  defendant  rent  for  two  years 
and  three  quarters,  from  June,  1843,  to  March,  1846,  at  the  rate  of 
£90  a  year,  amounting  to  £247  10«.  For  the  defendant  it  was 
contended  that  the  question  on  the  pleadings  was  whether  the 
defendant  had  derived  any  profit  or  advantage  from  the  premises 
since  he  became  executor.  The  plaintiff  proved  that  the  premises 
might  have  been  let  to  a  tenant  for  £60  a  year,  and  it  was  con-» 
tended,  first,  that  he  was  entitled  to  recover  the  whole  sum;  or, 
secondly,  that  he  was  at  least  entitled  to  recover  rent  at  the  rate 
of  £60  a  year,  viz.,  £165. 

The  learned  Judge  left  two  questions  to  the  jury  —  First,  Did 
the  defendant,  in  fact,  derive  any  profit  or  advantage  from  the 
premises;  and  if  so,  to  what  amount?  Secondly,  Could  the 
defendant  by  exercise  of  reasonable  diligence  have  derived  any 
profit  or  advantage  from  the  premises ;  and  if  so,  to  what  amount  ? 
To  the  first  question  the  jury  answered  that  the  defendant  had 
derived  profit  for  one  quarter  of  a  year,  to  the  amount  of  £22  10«. 
To  the  second  question,  that  the  defendant  could  have  let  the 
premises,  by  exercising  due  diligence,  at  £60  a  year,  for  the  period 
of  two  years  and  three  quarters,  amounting  to  £165.  Upon  this 
finding,  the  verdict  was  entered  for  the  plaintiff  for  the  full  amount 
claimed,  £247  10#.,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  verdict  for  him,  or  to  reduce  the  amount 

A  rule  had  been  obtained,  by  Talfourd,  Serj.,  in  Michaelmas 
Term,  1847,  calling  upon  the  plaintiff  to  show  cause  why  the  ver- 
dict should  not  be  set  aside,  and  instead  thereof  a  verdict  entered 
for  the  defendant,  or  why  the  damages  found  for  the  said  plaintiff 
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should  not  be  reduced  to  the  sum  of  £165,  or  to  £22  10s.,  or  to  the 
sum  of  Is. 

Channell,  Serj.,  and  Bramwell  showed  cause.  —  First,  the  only 
plea  to  the  first  count  states  that  the  defendant  received  no  profit 
or  advantage  from  the  premises ;  the  jury  have  found  that  he  did, 
for  one  quarter  of  a  year.  The  plea  therefore  is  disproved,  and  so 
the  verdict  must  be  for  the  plaintiff.  It  was  not  incumbent  on  the 
plaintiff  to  show  that  the  defendant  had  received  profit,  and  the 
question  of  amount  is  not  raised  by  the  pleadings.  The  plaintiff 
is,  therefore,  entitled  to  the  full  amount  of  the  rent  reserved  by  the 
lease,  and  for  the  whole  period,  viz.,  £247  10«.  Secondly,  the  plea 
to  the  first  count  must  be  taken  to  be  a  good  plea  after  verdict, 
and  then  it  must  mean  that  the  defendant  did  not  receive  and 
could  not  have  got  any  profit  or  advantage  from  the  premises  ;  but 
the  jury  have  negatived  this,  and  have  found  that  the  premises 
were  worth  £60  a  year,  so  the  verdict  must  be  for  the  sum  of  £165 
at  the  least  Suiery  v.  Stevens,  4  B.  &  Ad.  241 ;  2  L.  J.  (K  S.)  K.  B. 
46,  shows  that  a  plea  of  this  kind  means  ''that  the  demised 
premises  were  of  no  value  whatever,"  and  the  replication  here  (as 
a  similar  replication  did  there)  puts  that  allegation  in  issue.  It 
will  be  said  that  the  premises  were  of  no  value,  as  the  defend- 
[*  46]  ant  *  has  received  nothing,  but  he  cannot  so  take  advan- 
tage of  his  own  negligence;  he  might  have  let  them  for 
£60  a  year,  and  he  is  so  far  liable.  Homidge  v.  Wilson,  11  Ad.  & 
E.  645  ;  9  L.  J.  (N.  S.)  Q.  B.  72.  It  is  as  if  the  defendant  had  com- 
mitted a  devastavit  to  that  extent.  Acts  of  negligence  or  careless 
administration,  which  defeat  the  rights  of  creditors,  amount  to  a 
devastavit  Executors  must  use  due  diligence,  and  not  suffer  the 
estate  to  be  injured  by  their  neglect.  Williams  on  Executors, 
vol.  2,  1283,  2nd  edit. 

[Maule,  J. — The  plea  says  that  the  premises  yielded  no  profit 
That  is  not  an  allegation  that  the  premises  were  of  no  value 
whatever.] 

In  Tretneere  v.  Morrison,  1  Bing.  K  C.  99 ;  3  L.  J.  (N.  S.)  C.  P. 
260,  BosANQUET,  J.,  says :  "  The  general  rule  is  that  the  executor 
of  a  lessor  is  liable  as  assignee,  except  that  with  respect  to  rent  his 
liability  does  not  exceed  what  the  property  yields."  That  expres- 
sion cannot  be  considered  as  favourable  to  the  defendant  It 
means,  as  this  plea  does,  "  what  the  property  could  have  been  made 
to  yield."    If  profit  could  have  been  made  the  defendant's  liability 
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attaches.  Thirdlj,  it  is  quite  consistent  with  the  terms  of  this 
plea  that  the  defendant  had  assets  between  the  time  of  the  death 
of  his  testator  and  the  commencement  of  this  suit  lieid  v.  Lord 
Tenterden,  4  Tyrw.  Ill,  shows  that  a  plea  which  does  not  nega- 
tive the  fact  of  such  intermediate  assets  is  no  answer  to  the  action. 
Lastly,  the  action  is  in  debt,  and  the  rule  is  drawn  up  for  leave  to 
reduce  the  damages  to  Is.  The  damages  are  merely  nominal  in 
this  form  of  action ;  and  as  there  is  no  plea  of  nunquam  indebitatus 
to  the  first  count,  the  debt  is  admitted,  and  on  this  record  no  evi- 
dence of  amount  was  necessary.  In  Mckcintosh  v.  Weiller,  1  Moo. 
&  R  505,  it  was  doubted  whether  in  an  action  of  debt,  the 
defendant  pleading  payment,  and  not  appearing  to  support  his 
plea,  the  plaintiff  is  bound  to  prove  the  amount  of  his  debt 

Hayes  (Talfourd,  Serj.,  with  him),  for  the  defendant  —  It  is  diffi- 
cult to  define  the  exact  extent  of  an  executor's  liability.  An  ex- 
ecutor canYiot  waive  the  term,  unless  he  waives  the  executorship. 
BiUinghurst  v.  Speerman,  1  Salk.  297.  It  is  said  in  Wollaston  v. 
HakevMh  3  Man.  &  G.  297;  10  L.  J.  C.  P.  303,  "he  may  *e 
charged  as  assignee  whether  he  enter  or  not,  and  becomes  liable 
de  bonis  propriis,  —  but  he  may  discharge  himself  from  personal 
liability  by  proving  that  he  is  no  otherwise  assignee  than  by  being 
executor,  and  that  he  has  never  entered ;  and  from  all  liability  as 
executor  by  alleging  that  the  term  is  of  no  value,  and  that  he  has 
fully  administered  all  the  assets."  Here  the  defendant  has 
entered,  and  his  liability  is  to  the  extent  of  his  profits.  Hargrave's 
Case,  5  Co.  Rep.  31  b  ;  Buckley  v.  Pirk,  1  Salk.  316 ;  1  Wms.  Saund. 
Ill,  n.  a.  In  Rubery  v.  Stevens  and  Homidge  v.  Wilson  there 
had  been  a  beneficial  occupation,  and  to  that  extent  the  executor 
was  held  liable.  In  this  case  the  executor  has  not  been  able  to  let, 
and  in  fact  he  proved  that  the  premises  had  been  a  loss.  The  jury 
have  found  that  with  due  diligence  the  defendant  might  have 
made  £60  of  premises  for  which  the  reserved  rent  is  £90  a  year. 
That  is  a  strange  finding,  and  if  such  had  been  done,  the  premises 
would  have  been  permanently  depreciated.  JBemnant  v.  Bremridge, 
8  Taunt  191 ;  2  Moore,  94  (19  R  R  495),  is  not  distinguishable, 
and  shows  that  this  defendant  is  not  liable. 

[Williams,  J.  —  That  is  clearly  a  hasty  judgment.  The  defend- 
ant was  not  sued  as  administrator,  and  it  is  there  said,  "  If  the 
defendant  were  not  in  possession  he  could  not  be  liable  to  dis- 
charge the  rent  de  bonis  propriis;  for,  in  the  first  place,  he  might 
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have  pleaded  that  the  premises  were  of  less  value  than  the  rent ; 
and,  secondly,  that  he  had  no  assets."    That  is  not  so.] 

I  take  that  to  mean  that  the  administtator  may  reduce  his 
liability  to  the  value  of  the  premises.  It  was  there  proved  that 
the  defendant  had  derived  no  benefit  whatever. 

[Maule,  J.  —  It  does  not  appear  what  the  land  was.  It  might 
have  been  a  worn-out  stone  quarry.] 

If  the  case  had  turned  upon  special  circumstances  they 
would  have  been  reported.  The  premises  here  were  not 
[*  47]  liable  to  poor-rates.  The  only  difference  in  the  two  *  cases 
is  between  a  possession  of  eight  months  in  that  case,  and  of 
two  years  and  three  quarters  in  this.  In  Eeid  v.  Lord  Tenterden^ 
it  is  said  by  Baylet,  B.,  an  offer  to  surrender  has  no  retrospective 
operation.  Lastly,  there  is  no  issue  here  upon  due  diligence. 
The  jury  were  not  asked  if  the  defendant  had  used  due  diligence 
to  let,  but  to  let  at  JS60  a  year.  The  question  is.  Has  there  been 
a  profit  or  no  profit  ?    The  defendant  proved  there  had  been  a  loss. 

[Williams,  J.  —  Suppose  the  plea  had  been  found  for  you,  after 
verdict  would  it  not  have  been  said,  the  premises  must  have  been 
found  to  have  been  of  no  value  whatever  ?  Suppose  the  executor 
wilfully  abstains  from  receiving  profits  ?] 

The  terms  of  the  plaintiff's  issue  clearly  are  —  the  defendant 
has  received  profit ;  but  it  was  not  shown  that  the  defendant  had 
received  a  farthing. 

[Maulb,  J.  —  The  issue  is  on  you.  Although  you  allege  a 
negative  the  presumption  is  against  you,  and  it  is  a  matter  within 
your  own  knowledge.] 

The  test  of  liability  as  upon  a  devastavit  is  not  applicable  to  the 
facts  of  this  case.  If  an  executor  has  received  assets  and  mal* 
administered  he  is  liable,  otherwise  not.  Such  is  the  rule  of  law. 
The  jury  really  found  here  the  executor  had  received  none.  In 
equity,  due  diligence  is  held  to  be  necessary,  because  an  executor  is 
there  looked  upon  as  a  trustee. 

CoLTMAN,  J.  — The  case  of  Remnant  v.  Bremridge  has  not  been 
generally  approved  of.  Mr.  Justice  Patteson  says  in  Homidge  v. 
Wilson,  "That  case  is  unintelligible  to  me  as  reported.''  Since  the 
decision  of  Rubery  v.  Stevens,  the  law  has  been  clear  that  an  execu- 
tor cannot  discharge  himself  from  liability  as  assignee,  without 
showing  that  the  premises  have  not  been  of  any  advantage  what- 
ever, and  that  he  has  no  assets.    It  is  difficult,  therefore,  to  see 
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how  the  decision  in  Hemnani  v.  Bremridge  is  to  be  sustained.  It 
may  be  that  the  principle  of  law  was  erroneously  applied  to  the 
real  facts  of  that  case,  which  principle  is  based  on  the  presumption 
that  there  are  no  assets,  that  the  premises  were  not  of  any  value 
and  produce  no  profit  In  this  case  the  plea  must  be  understood 
in  such  a  sense  as  will  make  it  a  good  plea  if  possible,  and  then 
the  averment  that  the  defendant  has  derived  no  profit  or  advan- 
tage from  the  premises  means  that  he  neither  did  nor  could  have 
derived  any  profit  or  advantage  whatever.  If  the  plea  does  not 
mean  that,  it  is  no  answer  to  the  action.  The  replication  puts  the 
whole  plea  in  issue,  and  the  question  therefore  is,  whether  the  de- 
fendant has  or  could  have  received  profit  or  advantage  to  the 
extent  of  the  rent  or  any  part  thereof.  The  facts  of  the  case 
negative  the  view  taken  by  the  defendant,  for  the  jury  have  found 
that  by  the  exercise  of  reasonable  diligence  he  might  have  got  a 
rent  of  £60  a  year  for  them.  Then,  as  thi3  is  an  action  of  debt,  and 
the  only  plea  to  the  first  count  is  found  against  the  defendant,  it  is 
said  to  be  doubtful  in  such  a  state  of  the  record,  whether  the 
plaintiff  is  not  entitled  to  recover  the  whole  amount  of  the  rent  for 
which  the  action  is  brought,  namely,  rent  for  two  years  and  three 
quarters,  at  the  rate  of  JS90  a  year.  But  I  think  that  the  plea  is  to 
be  taken  distributively,  and  that  it  means  that  the  defendant  could 
not  receive  the  rent  or  any  part  thereof,  and  in  this  view  the  plaintiff 
will  be  entitled  only  to  a  verdict  for  that  amount  of  rent  and  profit 
which  might  have  been  obtained  by  him,  and  that  is  found  to  be 
a  rent  of  £60  a  year  for  two  years  and  three  quarters,  or  £165. 

Maule,  J.  —  I  am  of  the  same  opinion.     The  cases  on  this  sub-^ 
ject,  where  the  rent  reserved  by  a  lease  exceeds  the  value  of  the 
premises  which  come  to  an  executor,  are  involved  in  some  diffl- 
cnlty  and  perplexity.    But  on  the  decided  cases  as  well  as  on 
principle,  I  should  say,  that  an  executor  is  liable  in  the  character 
of  assignee  to  the  extent  of  the  value  of  the  premises  when  not 
more  than  the  rent  reserved ;  and  if  the  value  be  more,  still  he  is 
only  liable  to  the  rent  reserved.    After  verdict,  this  plea  is  to  be 
understood  as  meaning  that  the  defendant  had  no  special  assets,  that 
iS)ihat  he  derived  no  value  from  the  premises  applicable  to  the  pay- 
ment of  rent ;  the  words  of  the  plea  are,  "  that  he  has  not  at  any 
tfme  since  the  death,  &c.,  received  or  derived  any  profit,  interest,  or 
l^^vantage  as  such  executor  or  otherwise  by  or  from  the  said 
iNemised  premises  with  the  *  appurtenances.    This  is  put  in  [*  48] 
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issue  by  the  replication ;  and  the  question  is,  how  is  the  verdict  to 
be  entered,  regard  being  had  to  the  facts  found  ?  The  jury  have 
said,  that  by  the  exercise  of  reasonable  diligence  the  defendant 
might  have  got  a  rent  of  £60  a  year  for  two  years  and  three 
quarters.  It  was  proved  that  the  defendant  entered  into  the 
premises  and  took  upon  himself  the  management  of  them,  and  that 
he  had  the  opportunity  of  making  £60  a  year  by  them.  Whether 
he  made  the  best  use  of  this  opportunity  or  not  is  of  no  conse- 
quence ;  he  might  have  made  that  sum  of  them,  and  was  at  liberty 
to  do  so  or  not,  as  he  pleased.  Now,  construing  this  state  of  facts 
with  reference  to  the  law  and  the  defence  attempted  to  be  set  up^ 
the  result  is,  "  that  the  defendant  has  had  profit  and  advantage  to 
the  extent  found  by  the  jury,  which  is  £165."  It  is  however  sug-^ 
gested,  that  upon  these  pleadings  the  plaintiff  is  entitled  to  the 
whole  of  his  demand,  £247  lOs.  Looking  at  the  abstract  justice 
of  the  case,  the  defendant  ought  to  be  liable  for  £165  only ;  but  a 
difficulty  arises,  because  this  is  an  action  of  debt ;  and  there  is  no 
plea  of  never  indebted  to  the  first  count,  and  thus  the  only  plea  to 
that  count  is  found  against  the  defendant  I  think,  that,  looking 
at  this  plea,  we  may  construe  it  as  applicable  distributively  to  tho 
first  count,  and  as  alleging  that  to  each  part  of  the  plaintiffs 
demand  the  defendant  had  no  assets  to  meet  such  part.  That  is 
construing  it  in  the  nature  of  a  plea  of  payment  to  the  sum  de< 
manded  beyond  £165.  Then  to  that  extent  the  plea  was  proved, 
and  it  was  disproved  as  to  the  residue. 

Williams,  J.  —  I  have  no  doubt  it  was  my  duty,  at  the  trial, 
to  give  the  plea  a  sense  which  would  make  it  good  after  verdict, 
namely,  that  the  premises  were  worth  nothing.  But  taking  a 
more  limited  view  of  it,  the  facts  proved  warranted  the  verdict 
for  £165.  I  have  had  considerable  doubts  whether  the  plea  can 
be  considered  as  distributive,  but  on  the  whole  I  think  we  may  so 
take  it,  and  that  the  verdict  should  be  entered  for  £165. 

Bule  discharged. 
ENGLISH  NOTES. 

The  report  in  Coke  (Hargrave^s  Case)  does  not  mention  the  reversal 
of  the  judgment  of  the  King's  Bench  in  the  Exchequer  Chamber.  The 
report  in  Coke,  it  seems,  from  the  note  to  Cro.  Eliz.,  was  dissented  from 
as  often  as  cited.  The  numerous  editors  of  Lord  Raymond's  reports 
have  noted  a  variation  in  the  report  of  TUney  v.  Norris  as  given  in  Lord 
Raymond  and  in  Carthew;  namely^  that  the  former  does  not  state  that 
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the  defendants  had  entered.  In  regard  to  an  executor  this  would  he 
immaterial.  The  person  to  whom  lands  are  demised  must,  no  douht, 
enter  in  order  to  he  regarded  as  tenant  for  all  purposes;  hut  it  is  clear 
that  an  executor  need  not  enter  to  perfect  his  title  as  assignee,  proof  of 
the  will  or  intermeddling  heing  sufficient.  Bolton  v.  Canham  (1676), 
Pollexf.  125, 1  Vent.  271;  Wollaaton  y.HakewUl  (1841),  3  Man.  &  G. 
297,  3  Scott  (N.  C),  693, 10  L.  J.  C.  P.  303.  In  the  former  case  inter- 
meddling  with  part  of  the  estate  (apparently  without  proving),  and  in 
the  latter  proving  the  will,  have  heen  held  sufficient  to  fix  the  executor 
with  liahilitj  as  assignee.  In  an  action  for  use  and  occupation  under 
the  11  Geo.  II.,  c.  19,  against  executors,  it  is  not  necessary  that  there 
ahonld  have  heen  an  entry.  Atkins  v.  Humphrey  (1846),  2  C.  B.  664, 
3  D.  &  L.  612,  16  L.  J.  C.  P.  120. 

The  suhject  matter  of  the  present  rule  was  hriefly  adverted  to  in  the 
notes  to  Barry  v.  Bush  and  Erving  v.  FeterSf  Nos.  2  and  3  of  '*  Devas- 
tavit," 9  R.  C.  328. 
Por  rent  accrued  in  the  lifetime  of  the  testator,  the  executor  is  only 
/iabJe  de  bonis  testatoris,  or  as  it  used  to  be  expressed,  he  could  only  he 
'ued  in  the  detinet,  and  not  in  the  debet  and  detinet,  for  the  deht  was 
the  testator's.     1  Roll.  Abr.  603  (S),  pi.  9;  Fruen  v.  Porter  (1670), 
J    Sid.  379,  pi.  10.     This  is  confirmed  by  Wigley  v.  Ashton  (1819), 
^   S.  &  Aid.  101,  22  B.  E.  316.    There  a  husband  and  wife  who  was 
^ministratrix   with  the  will  annexed  were  sued  in  assumpsit  upon 
proxx^ises  by  the  testator  to  pay  the  rent,  and  also  in  assumpsit  for  use 
^'^d  occupation  since  the  death  of  the  testator.     This  was  held  to  be  a 
^^^ joinder  of  counts,  as  the  liability  for  the  rent  in  the  testator's  life^ 
"«Ho   was  only  a  liability  to  satisfy  out  of  assets,  while  in  an  action  for 
''^^   €^nd  occupation  the  liability  was  personal.    It  was  with  a  view  to 
'^^^<1  the  effect  of  this  decision  that  the  declaration  was  framed  in 
^^  ^^is  V.  Humphrey,  supra.    There  the  plaintiff  declared  in  assumpsit 
.   *li^t  the  defendants,  as  executors  ,  .  .  were  indebted  to  the  plaintiff 
^^    '^^  100  for  the  use  and  occupation  of  certain  .  .  .  premises  and  ap- 
''^■^^^nances,  of  the  plaintiff  by  the  defendants,  as  executors  as  afore- 
**^^»    held  of  the  plaintiff  for  a  long  time  before  then  elapsed,  under 
^    iDy  virtue  of  a  certain  demise  thereof  made  to  the  [testator],  and 
^^^^upon    afterwards  .  •  .  in    consideration  of    the   last  mentioned 
^!^^^^ciises,  the  defendants,  as  executors  as  aforesaid,  promised  the  plain* 
^    t;o  pay  him  the  last  mentioned  sum,  yet  they  as  executors  as  afore- 
^^>   had  not  paid  that  sum,  or  any  part  thereof."     This  was  held,  on 
^^Mrrer,  a  good  declaration  to  charge  the  executors  de  bonis  testatoris, 
^^^^r  the  statute  11  Geo.  II.,  c.  19. 

Remnant  v.  Brembridge  (1818),  8  Taunt.  191,  2  Moore,  94,  19  R.  R. 
^^^>  is  certainly  an  authority  that  the  special  matter  necessary  to  limit 
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the  liability  of  the  personal  repiesentatiye  when  sued  as  assignee 
could  be  given  in  evidence  under  the  general  issue.  The  criticisms  on 
this  case,  however^  in  Hapiaood  v.  WhaXey^  the  third  principal  case^ 
and  in  Bubery  v.  St^ensy  there  cited,  seem  to  show  that  the  safer 
course  would  have  been  to  plead  the  matter  specially.  Hopwood  t. 
WhaZey  was  decided  in  the  Common  Pleas  and  Rvhery  y.  Stevens  in 
the  King's  Bench,  but  the  Court  of  Exchequer  also  seem  to  have  re- 
garded an  argumentative  traverse  of  liability  as  permissible  in  this 
case.    Kearsley  v.  OxUy  (1864),  2  H.  &  C.  896. 

The  executor  cannot  get  rid  of  his  liability  by  an  offer  to  surrender 
the  lease,  where  the  lessor .  refuses  to  accept  it.  Bolton  y.  Cannon 
(1676),  1  Vent.  271,  PoUexl  125;  Sleap  y.  Newman  (1862),  12  C.  B. 
(N.  S.)  116,  6  L.  T.  386. 

In  Ibbs  v.  Ri4ihard8on  (1889),  9  A.  &  El.  849,  1  Perry  &  Dav.  618, 
8  L.  J.  Q.  B.  126,  3  Jur.  102,  a  testator  died  possessed  of  the  residue  of 
a  term.  The  executors  sublet  the  premises  from  year  to  year,  subject 
to  the  determination  of  their  own  interest.  At  the  expiration  of  the 
term  the  under-tenant  refused  to  give  up  possession.  The  executors 
distrained  on  the  goods  of  the  under-tenant,  and  haying  obtained  posses* 
sion  from  their  under-tenant  offered  the  yacant  possession  to  the  lessor. 
This  the  lessor  refused  and  claimed  a  quarter's  rent.  In  an  action  for 
use  and  occupation,  the  lessor  was  held  entitled  to  recoyer  against  the 
executors  for  the  period  between  the  expiration  of  the  term  and  the 
day  when  possession  was  tendered.  Here  the  possession  of  the  under^ 
tenant  was  referred  to  the  executors,  and  their  liability  became  fixed 
upon  the  principles  of  Harding  v.  Crethom  (1793),  1  Esp.  67,  6  B.  B. 
719;  and  Henderson  y.  Squire  (1869),  L.  B.  4  Q.  B.  170,  38  L.  J. 
Q.  B.  73,  19  L.  T.  601. 

The  subject  of  '<  Dilapidations "  and  the  extent  of  the  liability 
have  been  discussed  in  9  R.  G.  The  ruling  cases  bearing  on  the 
subject  are  Horsefall  y.  MatJier^  OuUeridge  r.  Munyard,  Burdett 
T.  Withers^  and  Inster  v.  Lane  A  Nesham,  Nos.  5,  6,  7,  and  8  of 
^«  Dilapidations,"  9  B.  C.  463,  474.  A  covenant  to  repair  runs  with 
the  land,  and  binds  the  assignees,  although  they  are  not  named. 
Martyn  v.  Cltie,  and  the  other  cases  cited  9  B.  C.  484.  Tilney  v. 
NonnSy  the  second  principal  case,  is  confirmed  by  Homidge  y.  Wilson 
(1840),  1  Ad.  So  El.  646,  3  P.  &  D.  641,  9  L.  J.  Q.  B.  72;  Wollaston 
▼.  HaketcUl  (1841),  3  Man.  &  Gr.  297,  3  Scott  N.  C  693,  10  L.  J. 
C.  P.  303;  Sleap  y.  Newman  (1862),  12  C.  B.  (N.  8.)  116,  6  L.  T.  386. 

The  liability  of  an  executor  in  respect  of  rent,  and  covenants,  has 
been  modified  by  Lord  St.  Leonards'  Act,  22  &  23  Vict.,  c.  36.  The 
provisions  of  section  27  are  as  follow:  "  Where  an  executor  or  admin- 
istrator, liable  as  such  to  the  rents,  coyenants,  or  agreements  contained 
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in  any  lease  or  agreement  for  a  lease  granted  or  assigned  to  the  testator 
or  intestate  whose  estate  is  being  administered,  shall  have  satisfied  all 
such  liabilities  under  the  said  lease  or  agreement  for  a  lease  as  may 
have  accrued  due  and  been  claimed  up  to  the  time  of  the  assignment 
heieafter  mentioned,  and  shall  have  set  apart  a  sufficient  fund  to 
answer  any  future  claim  that  may  be  made  in  respect  of  any  fixed  and 
ascertained  sum  covenanted  or  agreed  by  the  lessee  to  be  laid  out  on 
the  property  demised,  or  agreed  to  be  demised,  although  the  period  for 
laying  out  the  same  may  not  have  arrived,  and  shall  have  assigned  tha 
lease  or  agreement  for  a  lease  to  a  purchaser  thereof,  he  shall  be  at 
liberty  to  distribute  the  residuary  personal  estate  of  the  deceased  to 
and  amongst  the  parties  entitled  thereto  respectively,  without  appxo« 
priating  any  part,  or  any  further  part  (as  the  case  may  be),  of  the 
personal  estate  of  the  deceased  to  meet  any  future  liability  under  the 
said  lease  or  agreement  for  a  lease;  and  the  executor  or  administrator 
so  distributing  the  residuary  estate  shall  not,  after  having  assigned  the 
said  lease  or  agreement  for  a  lease,  and  having,  where  necessary,  set 
apart  such  sufficient  fund  as  aforesaid^  be  personally  liable  in  respect 
of  any  subsequent  claim  under  the  said  lease  or  agreement  for  a  lease; 
but  nothing  herein  contained  shall  prejudice  the  right  of  the  lessor  or 
those  claiming  under  him  to  follow  the  assets  of  the  deceased  into  the 
hands  of  the  person  or  persons  to  or  amongst  whom  the  said  assets  may 
have  been  distributed/'  Section  28  contains  similar  provisions  re* 
specting  conveyances  upon  chief  rent  or  rent-charge.  It  seems  clear 
from  the  words  used,  and  also  from  the  scope  of  the  enactments,  that 
the  provisions  of  sections  27  and  28  of  Lord  St.  Leonards'  Act  are  only 
intended  to  apply  to  the  liability  of  the  executor  or  administrator  in 
his  representative  capacity;  for  if  we  refer  the  '^such''  to  the  last, 
and  in  this  case  only,  antecedent,  it  is  'Miable  as  executor  or  adminis- 
trator.'^  Then  as  to  its  scope.  An  executor  sued  in  his  representative 
capacity  could  not,  prior  to  the  statute,  get  rid  of  his  liability  on  the 
express  covenant  of  his  lessee,  or  on  the  covenant  in  law  by  the  red' 
dendo,  by  an  assignment,  unless  the  assignee  were  accepted  by  the 
lessor.  Coffhill  v.  Freelove  (1691),  2  Vent.  309,  3  Mod.  326;  Vyoyan 
Y.  Arthur  (1823),  1  B.  &  0.  410,  2  Dowl.  A  Ry.  670,  1  L.  J.  (0.  S.) 
K.  B.  138,  25  R.  E.  437 ;  and  the  notes  to  Thursby  v.  Duppa,  1  Wms. 
Saund.  305,  306,  ed.  1871.  But  as  regards  any  claim  against  him  as 
assignee,  he  could  terminate  his  liability  by  assigning  over  even  to  a 
pauper,  and  although  his  assignee  did  not  take  possession.  Le  Kenx 
V.  Nash  (1745),  2  Str.  1221 ;  Taylor  ▼.  8hum  (1797),  1  Bos.  &  P. 
21,  4  R.  R.  759;  OdM  v.  Wake  (1818),  8  Camp.  394,  14  R.  R. 
763;  Onslow  v.  Corrie  (1817),  2  Madd.  380.  But,  as  already  inti- 
mated, his  liability  remained  for  breaches  during  the  continuance  of 
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his  interest.  Harlet/  v.  King  (1835),  5  Tyrwh.  692.  Nor  does  the 
fact  that  section  27  speaks  of  a  term  ''assigned  to  the  testator  or 
intestate  "  militate  against  this  view.  Each  successive  assignee  dur- 
ing the  continuance  of  his  interest  is  liable  to  indemnify  the  original 
lessee  against  the  rent  and  covenants  notwithstanding,  where  there  are 
several  assignments,  an  express  covenant  to  indemnify  the  immediate 
assignor.  Moule  v.  Garrett  (Ex.  Ch.  1872),  L.  R.  7  Ex.  101,  41  L. 
J.  Ex.  62,  26  L.  T.  367,  20  W.  R.  416;  Se  Russelly  Russell  v.  ShooU 
bred  (C.  A.  1885),  29  Ch.  D.  264,  63  L.  T.  366.  And  in  the  case  of 
the  death  of  the  assignee  his  estate  continues  liable,  until  an  assign- 
ment over  by  the  personal  representative.  Rowley  v.  Adams  (1839), 
4  My.  &  Cr.  534,  9  L.  J.  Ch.  34.  Although  in  the  last-mentioned  case 
this  liability  would  have  ceased  upon  an  assignment  over.  Ibid.  The 
object  of  the  sections  is  to  enable  the  executor  or  administrator  to 
divide  the  estate  among  the  beneficiaries  without  having  the  protection 
of  an  administration  under  the  direction  of  the  Court;  for  prior  to  this 
statute  the  division  of  the  property  without  providing  for  the  liabilities 
mentioned  in  sections  27  and  28  would  have  been  sufficient  to  entitle  the 
sheriff  to  return  a  devastavit^  or  to  be  the  foundation  of  a  suggestion  of 
a  devastavit  in  an  action  of  debt  upon  the  judgment.  Kext  as  to  the 
covenants  respecting  matters  other  than  rent.  If  these  covenants  run 
with  the  land,  or  bind  the  assignee  if  named,  the  liability  of  the 
assignee  only  continues  while  there  is  privity  of  estate,  that  is  until 
assignment  over.  Vernon  v.  Smith  (1821),  6  B.  &  Aid.  1,  23  E.  R. 
257;  Williams  v.  Earle  (1868),  L.  R.  3  Q.  B.  739,  37  L.  J.  Q.  B. 
281.  But  an  original  lessee  would  remain  liable  after  an  assignment 
over.  Co ff hill  v.  Freelove  (1691),  2  Vent.  209,  3  Mod.  325;  Auriol  v. 
Mills  (1790),  4  T.  R.  94,  2  R.  R.  341.  It  is  difficult  to  suppose  that 
the  statute  was  intended  to  apply  to  a  liability  which  the  executor  or 
administrator  could  always  get  rid  of  by  immediately  assigning  over, 
as  well  as  to  a  real  liability  to  the  extent  of  the  assets  in  case  of  his 
being  sued  as  representative.  Where  the  covenant  is  personal  or  col- 
lateral, it  will  not  bind  the  assign  although  named.  Gorton  v.  Gregory 
(Ex.  Ch.  1862),  3  B.  &  8.  90,  31  L.  J.  Q.  B.  302. 

But  to  claim  the  benefit  of  the  sections,  the  personal  representative 
must  assign  (or  convey)  to  a  purchaser.  This  apparently  means  a 
purchaser  for  value.  He  must  satisfy  all  demands  up  to  the  date  of 
assignment,  and  set  aside  a  sufficient  sum  to  satisfy  the  contiugent 
claim  (if  any).  This  would  hardly  afford  the  executor  much  protection 
if  he  is  possessed  of  an  onerous  lease  and  an  insolvent  estate. 

It  would  seem  that  it  is  not  incumbent  on  a  lessor  or  other  person 
seeking  to  follow  the  assets  into  the  hands  of  the  beneficiaries,  to 
make  the  executor  or  administrator  a  party  in  the  first  instance,  but 
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the  beneficiarieB  may  add  the  personal  representative.  Hunter  v. 
Taung  (C.  A.  1879),  4  Ex.  D.  256,  48  L.  J.  Ex.  689,  41  L.  T.  142, 
2r  ^W.  R  637. 

As   regards  the  personal  liability  of  the  executor  for  the  rent  and 
repairs,  he  would  as  a  tinistee  perhaps  be  entitled  to  be  recouped.     But 
it  is  the  duty  of  the  executors  to  take  prompt  steps  to  relieve,  so  far  as 
possil>le,  the  estate  of  the  testator  from  a  charge  of  property  of  an 
ODerons  nature.     Rowley  v.  Adams  (1839),  4  My.  &  Cr.  634,  9  L.  J. 
Ch  •  34.    The  testator  in  that  case  was  assignee  of  a  lease  the  value  of 
^liicli  was  less  than  the  rent  reserved.     And  in  administration  pro- 
ceedings the  executors  were  ordered  to  take  such  steps  as  might  be 
i^sces^^ry  to  relieve  the  testator's  estate  from  liability.     This  the  exec- 
vitox^  sought  to  obey  by  offering  to  surrender  the  lease,  but  the  lessor 
refriaed  to  accept  a  surrender.     The  executors  took  no  further  steps 
t<>^^r^  complying  with  the  order,  and  Lord  Cottenham,  L.  C,  held 
tt^t  t;lie  executors  were  bound  to  exonerate  the  testator's  estate  from 
*^  littbilities  to  which  it  had  been  made  subject  in  respect  of  the  lease 
%>X\£^  the  time  at  which  they  might  have  made  such  an  assignment; 
^^  affirmed  the  order  of  Lord  Lakgdalb,  M.  R.     Indeed  before  the 
Judicature  Act,  1873,  a  creditor  who  had  obtained  a  judgment  against  a 
personal  representative,  entitling  him  to  execution  de  bonis  propriis^ 
was  never  restrained  from  enforcing  that  judgment   as    against  the 
executors  or  administrators.     TerrewestY.  Featherby  (1817),  2  Mer. 
480,  and  the  cases  there  cited  in  the  notes;  Kent  v.  Pickering  (1832), 
5  Sim.  569  J   Buries  v.  Fopplewell  (1839),   10  Sim.  883;   Lucas  v. 
Williams  (1861),  3  Giff.  150.     The  principle  of  these  cases  has  been 
applied  since  the  Judicature  Acts.    Payne  v.  Tanner  (1886),  b^  L.  J. 
CL  611,  b5  L.  T.  258,  34  W.  R.  714.    There  the  estate  of  an  executor 
was  fixed  with  liability  on  the  ground  that  by  a  letter  written  by  him, 
and  his  conduct  in  paying  interest  on  the  sum  admitted  by  a  letter,  he 
bad  estopped  himself  from  denying  that  he  had  assets  of  his  testator  to 
answer  the  claim  of  a  beneficiary.     This  branch  of  the  law  of  estoppel 
was  discussed  under  Barry  v.  Bush  and  Erving  v.  Peters^  Nos.  2  and 
3  of  "Devastavit,"  9  R.  C.  328. 

AMERICAN  NOTES. 

On  a  covenant  to  pay  rent,  contained  in  a  lease  to  a  decedent,  his  estate  is 
liable  for  the  rent  accruing  after  his  death,  and  an  action  lies  against  his  per- 
sonal representatives  therefor.  il/«u;7V.Banib9, 68  Mississippi,  664;  Montagus 
T*  Smith,  13  Massachusetts,  405;  Yarboroitgh  v.  Ward,  84  Arkansas,  204; 
Traylar  v.  Cabannet  8  Missouri  Appefds,  181. 

This  is  so  whether  the  personal  representative  has  entered  on  the  land  or 
not :  Howard  v.  HeinerschU,  16  Hun  (New  York  Supr.  Ct.),  177 ;  or  if  he  has 
transferred  the  lease :  Pais  v.  Oliver,  104  North  Carolina,  458. 
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Aoiion  lies  against  an  azeoutor  for  breach  of  the  deceased  lessor's  coTenant 
to  rebuild  in  case  of  ^  destruction  by  fire.  Chamberlain  y.  Dutdop^  126  New 
York,  45 ;  22  Am.  St.  Rep.  807 ;  citing  Tilney  v.  Norris. 

But  a  perpetual  covenant  for  ground  rent  does  not  surviye  against  an  ex- 
ecutor except  as  to  breaches  committed  in  the  testator's  lifetime.  Quain*s 
Appeal,  22  Penn.  St.  510. 


EXECUTOR  DE  SON  TORT. 
No.  1.  — VERNON  V.  CURTIS 

(EX  CH.   1792),  IK   EBBOB  FBOM 

CURTIS  V.  VERNON 
(K.  B.  1790). 

No.  2.  — HOOPER  V.  SUMMERSETT. 
(EX.  1810.) 

BULB. 

As  executor  de  son  tort  cannot  discharge  himself  unless 
he  hands  over  the  property  to  the  rightful  representative 
before  proceedings  are  commenced. 

Cnrtii  and  anoth«r  ▼.  Vamon,  Ezeontor  of  Palmer. 

3  Term  Reports,  687-590;  a  H.  Bl.  18-M  (1  R.  R.  774). 

Executor  de  tan  Tort.  ^  LMbUiti^. 
[587]  An  ezeotttor  de  eon  tort  cannot  discharge  himself  from  an  action  bronght 
by  a  creditor  by  delivering  over  the  effects  to  the  rightful  execntor  after 
the  action  is  brought.  Nor  can  he  retain  for  his  own  debt  of  a  higher  nature 
by  consent  of  the  rightful  executor  given  after  the  bringing  of  the  action  by  the 
creditor. 

Case  on  promises  by  the  testator.  Pleas.  1st,  Ne  unquee  executor. 
2dly,  Pleni  adminietravit.  3dly,  That  Palmer  died  intestate,  and 
that  the  defendant  never  was  executor,  nor  ever  possessed  of  any 
of  his  goods,  save  as  executor  of  his  own  wrong ;  that  after  Palmer's 
death,  and  before  the  14th  of  May,  1789,^  administration  was 
1  The  day  vrhtn  the  plea  was  filed. 
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granted  to  his  widow,  S.  Palmer ;  and  that  on  the  15th  of  May, 
1789,  the  defendant  delivered  over  to  the  administratrix  all  the 
goods,  &c.,  belonging  to  the  intestate  which  came  to  his  hands. 
4thl7,  That  the  defendant  never  was  executor,  &c.,  save  as  executor 
of  his  own  wrong ;  that  administration  was  granted  to  S.  Palmer 
(as  before);  that  the  defendant  recovered  X8000  on  a 
bond  in  this  Court  in  the  intestate's  *  lifetime ;  that  no  [*  588] 
goods  or  effects  of  the  intestate  ever  came  into  the  defend- 
ant's possession,  except  goods  of  the  value  of  £794  13«.  9c£.,  which 
are  not  sufficient  to  satisfy  his  said  debts ;  and  that  the  adminis- 
tratrix on  the  15th  of  May,  1789,  assented  to  his  retaining  those 
goods  in  satisfaction  of  his  debt. 

To  the  two  last  pleas  there  was  a  general  demurrer,  and  joinder 
in  demurrer. 

Wigley  for  the  demurrer.  —  The  third  plea  cannot  be  supported  ; 
because  it  appears  from  all  the  authorities  on  this  subject  that  an 
executor  de  $on  tort  cannot  purge  his  tortious  act  after  an  action  is 
brought  against  him  by  delivering  over  the  goods,  of  which  he  has 
taken  possession,  to  the  rightful  administrator;  though  he  may 
discharge  himself  by  delivering  them  over  previous  to  the  com- 
mencement of  the  action.  KeUe  v.  Osbastan,  Hob.  49 ;  Bradbury 
V.  KeynU,  Cro.  Eliz.  565 ;  Salk.  313 ;  Padget  v.  Priest,  2  T.  R  97 
(1 R  K.  440).  For  in  the  language  of  one  of  those  cases,  "  Having 
once  made  himself  chargeable  to  the  plaintiff's  action,  as  being 
executor  de  son  tort,  he  shall  never  afterwards  discharge  himself 
by  matter  ex  post  facto. *'  And  great  inconveniences  would  ensue 
if  the  law  were  otherwise  ;  for  no  person  would  incur  any  risk  by 
making  himself  executor  de  son  tort,  since  when  he  was  sued  by  a 
creditor  he  would  immediately  discharge  himself  by  delivering 
over  the  goods  to  the  rightful  administrator ;  and  thus  the  creditor 
would  be  driven  to  the  vexation  and  expense  of  two  actions  ;  and 
in  case  the  debt  was  nearly  barred  by  the  Statute  of  Limitations 
before  he  commenced  his  first  action,  both  those  actions  might  be 
fruitless,  from  the  delay  occasioned  by  bringing  the  first.  The 
4th  plea  is  also  bad  ;  because  an  executor  de  son  tort  cannot  retain 
in  satisfaction  of  his  own  debt;  as  that  would  not  only  enable  him 
to  take  advantage  of  his  own  wrong,  but  would  occasion  a  conten- 
tion among  the  creditors  to  take  possession  of  the  intestate's  effects 
without  any  authority  in  law.  Coulter^s  Case,  5  Co.  Rep.  30. 
Neither  can  he  retain  with  the  assent  of  the  person  who  afterwards 
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becomes  the  rightful  administrator  since  that  would  be  attended 
with  the  same  inconvenience. . 

Wood,  contra.  —  In  support  of  the  3d  plea :  An  executor  de  son 
tort  cannot  be  charged  with  more  than  the  value  of  those  goods  of 
the  intestate  of  which  he  has  taken  possession ;  and  he  may  dis- 
charge himself  from  being  liable  even  thus  far  by  delivering  over 
the  goods  to  the  rightful  administrator.     1  Mod.  213.     Otherwise 

an  executor  de  son  tort  might  be  doubly  charged ;  first 
[•  589]  by  any  creditor  of  the  intestate  for  the  value  of  *  the  goods 

taken,  and  2dly,  by  the  administrator  in  trover;  for  the 
first  recovery  would  be  no  bar  to  the  action  of  the  administrator. 
And  such  executor  is  equally  discharged  by  delivering  over  the 
goods  to  the  right  administrator  whether  the  action  be  or  be  not 
commenced,  provided  the  delivery  be  made  before  plea  pleaded ; 
as  will  appear  by  the  reasoning  of  the  cases  cited  on  the  next  point. 
As  to  the  fourth  plea :  If  after  action  brought,  and  before  plea 
pleaded,  the  executor  take  out  letters  of  administration,  he  may 
plead  a  retainer  for  his  own  debt ;  though  the  taking  administra- 
tion does  not  abate  the  writ.  Whitehead  v.  Sampson^  Freem.  265  ; 
2  Show.  373  ;  Baker  v.  Berisford,  1  Sid.  76  ;  2  Ventr.  180 ;  William- 
son V.  Norwichy  Sty.  337  ;  1  Eol.  Abr.  923,  L.  pi.  12 ;  and  Vaughan 
V.  Brow-a,  2  Str.  1106 ;  Andr.  328.  If  then  the  defendant  himself 
might  have  retained  in  satisfaction  of  his  own  debt  in  the  event  of 
letters  of  administration  having  been  granted  to  him  even  after  the 
action  was  brought,  and  this  he  might  have  done  as  his  debt  was 
of  a  higher  nature  than  the  plaintiffs,  it  seems  to  follow  that  he 
may  also  retain  with  the  assent  of  the  rightful  administrator ; 
and  that  assent  is  stated  in  the  plea. 

Wigley,  in  reply,  observed  that  the  case  in  Mod.  did  not  show 
that  the  executor  de  son  tort  could  discharge  himself  by  deliver- 
ing over  the  goods  after  the  action  was  brought.  And  that  the 
cases  cited  on  the  second  point  were  not  applicable,  because  they 
only  prove  that  the  executor  de  son  tort  may  purge  his  own 
wrong  by  procuring  letters  of  administration  to  himself;  and 
that  even  in  those  cases  the  writ  does  not  abate,  but  the  plaintiff 
may  have  judgment  of  assets  quando  acciderent:  whereas  here, 
if  the  plaintiff  do  now  succeed,  there  must  be  judgment  against 
him.  Those  cases  were  determined  on  the  ground  of  the  ne- 
cessity of  the  administrator's  interfering  in  many  instances  with 
the  intestate's  goods  before  letters  of  administration  are  granted  ; 
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but  that  reasoning  does  not  apply  to  a  case  where  the  executor 
13  a  wrong-doer  throughout 

The  Court  took  time  to  consider  of  this  question ;  and  the  next 
day 

Lord  Kenton,  C.  J.,  said :  They  had   looked  into  the    authori- 
ties which  were  cited  on  the  part  of  the  defendant,  but  that  they 
did  not  establish  the  propositions  for  which  they  were  adduced. 
The  case  in  1  Sid.  76,  is  reported  in  a  confused  manner ;  ^ 
but  ♦  it  concludes  with  saying,  "  that  an  executor  de  son  tort  [*  590] 
cannot  pay  himself."     Now  that  goes  the  length  of  deciding 
the  present  case.      And  indeed  the  cases  cited  from  Freem.,  Yelv., 
Moor.,  Mod.,  and  Strange,  all  prove  the  same  point,  that  an  execu- 
tor de  son  tort  cannot  retain  for  his  own  debt     They  also  take 
the  distinction  between  such  an  executor,  and  an  executor  de  son 
^t  afterwards  legalising  his  own  wrong  by  taking  out  letters  of 
administration.      The  case  in  Strange  shows  this    matter    very 
clearly;  where  a  person  said  it  would  be  extremely  hard  that, 
^f  a  person,  entitled  to  administration,  is  opposed  in  the  Ecclesi- 
^tical  Court,  and  does  any  acts  pendente  lite  to  make  himself  ex- 
ecutor de  son  tort,  those  acts  should  not  be  purged  by  his  afterwards 
obtaining  letters  of  administration.     And  they  added   that    the 
^nting  administration  legalises  those  acts  which  were  tortious 
at  the  tima      With  respect  to  the  first  point  in  this  case,  the 
opinion  of  Lord  Ch.  J.  Holt  in  Salk.  313,  is  decisive ;  where  he 
says,  "  If  H.  get  the  goods  of  an  intestate  into  his  hands,  and 
administration    be    granted   afterwards,  yet  he   remains  charge- 
able as  a  wrongful   executor,  unless  he  deliver  the  goods   over 
to  the  administrator  before  the  action  is  brought,  and  then  he 
may  plead  pleni  administravit,"    From  all  the  authorities  it  is 
clear,  first,  that  an  executor  de  son    tort  must  deliver  over  the 
goods  of    the  intestate  to  the  rightful  administrator   before   an 
action  is  brought  against  him ;  and  2dly,  that,  though  he  be  a 
creditor  of  a  superior  nature,  he  cannot  retain  in  satisfaction  of 
his  own  debt.    Therefore  we  are  of  opinion  that  both  these  pleas 
are  bad ;  and  consequently  there  must  be 

Jvdgmentfor  the  plaintiffs. 

'  This  cue  is  reported  in  1  Keb.  285 ;  and  it  explains  some  parts  of  the  case  as 
Kportedinl  Sid. 
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Teraon  v.  Cnrtii. 

2  H.  BL  18-26.    Itt  the  Exchequer  Chamber  in  Error,  Feb.  10,  1792. 

A  writ  of  error  was  brought  and  the  assignment  of  errors  was 
^  That  in  the  record  and  proceedings  aforesaid,  as  also  in  the 
rendering  of  the  judgment  aforesaid,  there  is  manifest  error  in 

this,  because  by  the  record  aforesaid  it  appears  that  the 
[21]  judgment   aforesaid   was  given  for  the   said  Timothy  and 

William  Curtis  against  him  the  said  William  Vernon,  when 
by  the  law  of  the  land  that  judgment  ought  to  have  been  given  for 
the  said  William  Vernon  against  the  said  Timothy  and  William 
Curtis.  There  is  also  error  in  this,  that  it  appears  by  the  record 
aforesaid  that  judgment  was  given  for  the  said  Timothy  and 
William  Curtis  against  the  said  William  Vernon,  upon  demurrer  to 
the  third  plea  of  the  said  William  Vernon  to  the  declaration  of  the 
said  Timothy  and  William  Curtis,  whereas  that  judgment  ought 
to  have  been  given  for  the  said  William  Vernon  against  the  said 
Timothy  and  William  Curtis,  because  the  said  plea  and  the  mat- 
ters therein  contained  are  sufficient  in  law  to  bar  and  preclude  the 
said  Timothy  and  William  Curtis  from  further  maintaining  their 
aforesaid  action  against  the  said  William  Vernon,  the  said  several 
matters  therein  alleged  having  occurred  previous  to  the  time  of  such 
plea  being  pleaded,  as  appears  by  the  record  of  such  plea  ;  and 
such  plea  being  pleaded  in  bar  of  further  maintaining  such  action, 
therefore  in  that  there  is  manifest  error.  There  is  also  error  in 
this,  that  it  appears  by  the  record  aforesaid,  that  judgment  was 
given  for  the  said  Timothy  and  William  Curtis  against  him 
the  said  William  Vernon  upon  demurrer  to  the  fourth  plea  of  the 
said  William  Vernon  to  the  declaration  of  the  said  Timothy  and 
William  Curtis,  whereas  that  judgment,  by  the  law  of  the  land, 
ought  to  have  been  given  for  the  said  William  Vernon  against  the 
said  Timothy  and  William,  because  the  said  plea  and  the  matters 
therein  contained  are  sufficient  in  law  to  bar  and  preclude  the  said 
Timothy  and  William  Curtis  from  further  maintaining  their  said 
action  against  the  said  William  Vernon,  the  several  matters  therein 
alleged  having  occurred  previous  to  the  time  of  such  pica  being 
pleaded,  as  appears  by  the  record  of  such  plea,  and  such  plea  being 
pleaded  in  bar  of  further  maintaining  such  action ;  therefore  in 
that  there  is   manifest  error.    There  is  error  also  in  this,  that 
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judgment  was  given  upon  the  said  third  plea  for  the  said  Timothy 
and  William  Curtis  against  the  said  William  Vernon  as  executor 
of  his  own  wrong,  although  it  appears  that  before  such  plea  pleaded 
he  delivered  over  all  the  assets  of  John  Palmer  which  had  ever 
come  to  his  hands,  to  the  rightful  administratrix  of  the  said  John 
Palmer,  and  that  as  soon  as  administration  was  granted  to  her ; 
therefore  in  that  there  is  manifest  error.  There  is  also  error  in 
this,  that  judgment  was  given  upon  the  said  fourth  plea  for 
the  said  Timothy  and  William  Curtis  against  the  said  William  [22] 
Vernon,  as  executor  of  his  own  wrong,  to  recover  a  simple  con- 
tract debt  of  the  said  John  Palmer,  although  it  appears  that  the  right<- 
ful  administratrix  of  John  Palmer  had  before  plea  pleaded,  and  as 
soon  as  administration  was  granted  to  her,  assented  to  the  said 
William  Vernon's  retaining  assets  in  respect  whereof  the  action  was 
brought,  towards  satisffiuxtion  of  a  debt  of  a  superior  nature,  to  wit, 
a  debt  on  a  judgment  recovered  in  His  Majesty's  Court  of  King's 
Bench,  by  the  said  William  Vernon  against  the  said  John  Palmer, 
and  although  by  the  law  of  the  land  a  rightful  administratrix  is 
bound  to  apply  the  assets  of  an  intestate  in  discharge  of  debts  of 
a  superior  nature  before  debts  of  an  inferior  nature  ;  therefore  in 
that  there  is  manifest  error,"  &c. 

.  This  was  twice  argued  in  the  Exchequer  Chamber,  and  on  a 
sequent  day,  after  consideration,  Lord  Loughborough  declared  [26] 
the  unanimous  opinion  of  the  Court,  that  whatever  hard- 
ship or  inconvenience  there  might  be  in  the  decision,  yet  as 
the  law  was  settled,  the  Court  ought  not  to  overturn  it  That 
on  both  the  points  rested  upon  in  the  argument,  the  law  was 
established  by  a  series  of  authorities  from  Coulter^ $  Case  to  that  in 
Salk.  313,  that  an  executor  de  son  tort  could  not  retain  for  his 
own  debt,  though  of  a  superior  nature,  nor  could  he  avail  himself 
of  a  delivery  over  of  the  effects  to  the  rightful  administrator,  after 
action  brought,  nor  of  the  assent  of  the  administrator  to  his  retainer, 
so  as  to  defeat  the  action  of  the  creditor. 

Judgment  affirmed,  ^ 

^  At  the  dose  of  the  Ant  argnment,  a  Afterwards  Bower  said,  that,  according 

doQbt  was  snggeetedbj  Mr.  Justice  Gould,  to  the  desire  of  the  Court,  he  had  looked 

whether  the  Stat.  43  Eliz.,.  c  8,  s.  2,  bad  into  the  statute,  but  that  it  appeared  to 

not  given  an  executor  dt  wn  tort  a  general  him  clearly  to  relate  only  to  the  case  of 

nght  to  retain  for  his  own  debt,  and  the  fraudulent  administrations,  which  it  was 

counsel  for  the  defendants  in  error  were  designed  to  prevent.    To  which  opinion 

desired  to  advert  to  that  statute,  previous  the  Court  seemed  to  assent, 
to  the  second  argument. 
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Hooper  v.  Summenett 

Wightwick,  16-21  (12  R.  R.  708). 
Executor  de  son  Tort.  —  Intermeddling. 

[16]      Living  in  the  house,  and  carrying  on  the  trade  of  deceased  (a  victualler), 
is  suflScient  intermeddling  to  make  defendant  executor  de  son  tort,  and  as 
such  liable  de  bonis  propriis,  notwithstanding  his  wife  proved  the  will  after  the 
action  was  commenced. 

This  was  an  action  of  assumpsit  for  spirituous  liquors,  delivered 
to  Jane  Thornton,  deceased,  who  had  kept  the  Pig  and  Beehive 

public  house.  Honey  Lane,  Cheapside,  and  who  died  in  the 
[*  17]  month  of  February,   1809.     In  the  *  month  of  June  fol- 

lowing,  her  will,  appointing  her  daughter  (the  wife  of  the 
defendant)  executrix,  was  proved ;  and  the  defendant  and  his  wife 
had  in  the  meantime  carried  on  the  trade.  This  action  (which 
was  commenced  before  the  probate  of  the  will)  was  brought 
against  William  Summersett,  as  executor  of  the  said  Jane  Thorn- 
ton, who  pleaded  ne  unques  executor  ;  and  the  cause  coming  on  to 
be  tried  at  the  sittings  after  last  liiichaelmas  term,  before  IVIac- 
DONALD,  C.  B. ,  he  was  of  opinion,  that  the  action  ought  to  have 
been  brought  against  the  husband  and  wife ;  and  the  plaintiff  w^as 
nonsuited,  with  liberty  to  move  to  enter  a  verdict,  if  the  Court 
should  think  the  intermeddling  sufficient  to  entitle  him  to  his 
demand. 

Abbott  this  day  showed  cause  against  a  rule,  obtained  by 
Dauncey  in  the  course  of  last  tenn,  to  set  aside  the  nonsuit,  and 
enter  a  verdict  for  the  plaintiff,  for  his  whole  demand.  To  make 
the  defendant  liable  for  the  whole  debt,  there  ought  to  be  proof  of 
conversion  to  that  amount ;  for  although  from  the  cases  of  Padget 
and  another  v.  PHest  and  Porter,  2  T.  R  97  (1  R  R  440),  and 
Urving  and  others  v.  Peters,  3  T.  R  687  (9  R  C.  330),  it  would 
appear  that  formerly  any  assets  would  render  an  executor  liable  to 
all  demands ;  yet  that  rule  was  broken  through  by  Lord  Mansfield 
in  the  case  of  Harrison  v.  Beecles,  per  Lord  Ken  yon  in  JErving  v. 
Peters  (9  R  C.  333),  where  he  held  that  the  executor  was  liable 
only  to  the  amount  of  the  assets  in  his  hands ;  and  what  reason  or 
justice  is  there,  that  a  person  should  be  answerable  for  more  than 
he  has  received?  upon  principle,  it  ought  to  be  the  same,  on  a 
plea  of  ?ie  unqv^s  executor,  as  on  a  plea  of  plen^  administravit,  as 
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the  plaintiff  aedslij  this  action  to  recoyer  the  damage  which  has 
been  done  him,  and  which  cannot  exceed  the  extent  of  the  assets 
which  the  defendant  may  have  wrongfully  administered 

*  Then  as  to  the  point,  whether  there  was  any  intermed-  [*  18] 
dling  sufficient  to  constitute  the  defendant  an  executor 
de  $on  tort ;  the  defendant  has  done  none  of  those  acts  which  are 
said  in  Toller's  "  Law  of  Executors  '  to  constitute  an  executor  de 
son  tort,  sect  2,  p.  17 ;  it  appears  from  the  evidence  in  this  case, 
that  the  daughter  of  the  deceased,  and  her  husband  (the  defend- 
ant), remained  on  the  premises,  doing  nothing  more  than  was 
absolutely  necessary  to  carry  on  the  trade ;  there  was  no  proof  of 
the  sale  of  furniture,  or  any  act,  further  than  was  necessary  for 
continuing  the  business;  had  they  been  strangers,  it  is  doubtful 
whether  the  defendant  would  have  been  liable  under  these  circum- 
stances, having  done  nothing  but  what  was  requisite  for  the  bene- 
fit of  the  estate  of  the  deceased.  What  makes  a  man  an  executor 
de  son  tort  is  matter  of  law ;  the  Court  is  to^  give  a  character  to 
the  defendant's  actions;  they  are  to  say  whether  he  interfered 
officiously  or  not;  and  they  will  not  presume  that  a  man  does 
wrong  till  it  is  clearly  so  proved :  the  question  is,  whether  the 
defendant  acted  officiously  for  his  own  benefit,  or  bond  fide  for 
the  benefit  of  the  testator's  estate ;  and  the  Court  will  not  decide 
that  he  has  acted  wrongfully,  when  all  that  he  has  done  may  have 
been  done  rightfully ;  the  defendant  having  in  this  case  acted  in 
aid  and  assistance,  and  as  the  servant  of  his  wife,  and  for  the 
benefit  of  all  the  creditors.  Executors  cannot  always  prove  a  will 
immediately  upon  the  testator's  decease;  they  must  be  allowed 
time  to  ascertain  the  assets ;  and,  if  poor,  to  collect  sufficient  money 
to  pay  the  duties  attendant  upon  the  probate ;  this  will  was  proved 
within  five  months,  and  it  was  absolutely  necessary  for  the  good 
of  the  estate,  that  the  victualling  business  should  be  carried  on  in 
the  meantime  for  the  purpose  of  keeping  alive  the  good-will  of  the 
house. 

♦Had  not  this  action  been  commenced  before  the  probate,  [*  19] 
there  can  be  no  question,  but  it  ought  to  have  been  brought 
against  both  the  husband  and  his  wife.  The  effect  of  the  probate 
is  to  show,  that  from  the  death  of  the  testator  there  was  a  rightful 
executor;  and  as  all  actions,  done  before  the  probate,  are  made 
good  by  relation,  the  present  action  ought  to  have  been  brought 
against  botL     In  the  case  of  Kenrick  v.  Burgee,  Moor.  126,  the 
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Court  agreed,  that  if  a  man  enter  as  executor  de  son  tart,  and  sell 
goods,  and  afterwards  take  out  administration,  the  sale  is  good  by 
relation.  It  is  true  that  the  taking  out  administration  pendente 
lite  will  not  abate  the  writ,  but  it  will  nevertheless  purge  the 
wrong  which  the  defendant  has  done  as  executor  dc  son  tort.  This 
distinction  is  laid  down  in  Williamson  v.  Norwich,  Styles,  337, 
where  a  plea  of  retainer,  under  an  administration  taken  out  after 
the  action  was  commenced,  was  held  good  upon  demurrer. 

Thomson,  B.  — Were  not  these  cases  under  consideration  in  the 
case  of  Curtis  v.   Vernon,  3  T.  R  587,  2  H.  BL  18  (p.  64,  ante)  ? 

The  law  in  these  cases  was  not  denied  in  Curtis  v.  Vernon;  that 
was  determined  upon  other  grounds. 

Dauncey  and  Littledale  for  the  plaintiff.  — As  to  the  amount  to 
which  the  defendant  is  liable,  the  cases  completely  set  that  point 
at  rest:  1  Eol.  Abr,  930,  pi.  2,  8,  993,  pi.  15 ;  and  in  Wentw.  Off. 
of  Ex.  p.  184,  it  is  laid  down,  that  if  upon  a  plea  of  w«  unques 
executor,  a  verdict  ]^e  found  for  the  plaintiff,  the  judgment  shall 
be  to  recover  the  debt  and  damages  out  of  the  proper  goods  of  the 
executor,  if  none  of  the  testator's  can  be  found. 

Thomson,  B. — In  Coke's  Entries  you  find  the  judgment  in 
Beid^s  Case  was  de  bonis  testatoris,  et  si  non,  de  bonis  propriis. 

In  the  case  of  Harrison  v.  Beecles,  the  defendant  had  pleaded 
de  bene  administravit ;  but  it  is  quite  clear,  that  if 
[*  20]  *  an  executor  lets  judgment  go  by  default,  or  if  judgment  be 
given  against  him  upon  demurrer,  it  amounts  to  a  confession 
of  assets ;  and  also  if  he  pleads  ne  unques  executor,  or  a  release  to 
himself,  which  is  found  against  him,  the  judgment  must  be  de 
bonis propriis.^  Sheltonv,  ffawling,  1  Wils.  258;  Bocky.  Leigh- 
ton,  1  Salk.  310,  1  Ld.  Eaym.  389,  3  T.  R.  689;  Sttibbsy.  Sight- 
wise,  Cro.  Eliz.  102;  Bull  v.  Wheeler,  Cro.  Jac  684;  Bridgman 
v.  Lightfoot,  Cro.  Jaa  672. 

Per  Curiam,  —  The  cases  seem  to  be  quite  decisive  on  this 
point. 

With  regard  to  the  intermeddling,  it  appears  from  the  books, 
that  any  act  not  authorized  constitutes  a  person  an  executor  de 

1  And  if  an  executor  pleads  non  as-  would  not  be  allowed  to  plead  plene  ad- 

sumpsitj  or  other  general  issues,  and  the  ministravit  in  Si  scire  facias^  or  In  taij  other 

▼erdict  is  found  against  him,  though  the  action  founded  upon  the  original  action, 

judgment  would  be  as  to  the  debts  de  bonis  Erving  v.  Peters^  8  T.  R.  685  (9  R.  C.  S30) ; 

testatoris,  and  as  to  the  damages  de  bonis  Ramsden  y.  Jackion,  1  Atk.  292. 
tettcUoris  et  si  non  de  bonis  propriis  ;  yet  he 
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sofi  tort ;  the  old  law  was  very  strict  with  regard  to  intermeddling, 
and  there  is  no  hardship,  for  the  defendant  might  have  pleaded 
plene  {Ldminutravit,  and  he  would  then  have  been  liable  only  de 
bants  testatoris. 

Wood,  B.  —  I  remember  a  case  of  both  pleas,  and  plene  admin- 
isiravU  found  for  the  defendant 

The  sale  of  perishable  goods,  though  under  a  writ  ad  coUigencP 
granted  by  the  ordinary,  has  been  held  sufficient  to  make  the 
vendor  an  executor  de  son  sort,  Dyer,  256 ;  and  in  Oerret  v.  Car- 
penter,  Dyer,  166  b,  note  (11),  a  wife  for  milking  the  cows  of  the 
deceased  husband  was  also  adjudged  to  be  an  executrix  de  son  tort 
In  the  present  case  the  defendant  sold  goods,  and  again  laid  out 
the  money  made  by  the  sale  of  them  in  the  purchase  of  other 
goods ;  it  is  impossible  to  consider  him  as  the  servant  of  his  wife ; 
he  was  in  fact  living  in  the  house,  and  using  the  goods 
exactly  as  his  own,  and  *  if  that  does  not  constitute  him  an  [*  21] 
executor  de  son  tort,  nothing  will. 

Then  as  to  the  effect  of  the  probate,  the  language  of  the  books 
is,  that  it  shall  not  abate  the  suit  Fi/le  v.  Woolland,  2  Vent 
180,  and  Williamson  v.  Norwich,  Styles,  337.  The  cases  only 
establish  this,  that  the  party  may  retain  by  proper  pleading ;  but 
as  the  defendant  in  the  present  case  has  chosen  to  rely  on  a  plea 
which  he  could  not  support,  he  must  take  the  consequences. 

Thomson,  B. — Administration  taken  out,  or  probate,  may  be 
pleaded  puis  darrein  continuance  to  enable  him  to  retain.  Andrews 
v.  Brown,  2  Str.  1106,  Andr.  328. 

Per  Curiam,  — There  is  no  case  exactly  like  this,  the  man  and 
wife  were  acting  together  and  were  in  the  house  before  the  death 
of  the  testator;  we  must  take  time  to  look  into  the  cases. 

Macdonald,  C.  B.  ,  this  day  (May  30)  gave  the  judgment  of  the 
Court.  The  defendant  living  in  the  house,  and  carrying  on  the 
business  in  the  same  manner  as  in  the  lifetime  of  the  deceased, 
we  are  of  opinion,  constitutes  a  sufficient  intermeddling  to  charge 
him  as  executor  de  son  tort ;  as  to  any  hardship,  if  he  had  pleaded 
plene  administravit,  he  would  not  have  been  liable  for  more  than 
the  assets,  which  he  had  received,  which  would  have  been  no 
hardship.  The  authorities  to  show  that  this  is  a  sufficient  inter- 
meddling, are  too  strong  to  be  got  over.  With  regard  to  the  pro- 
bate, the  only  way  that  the  creditors  have  of  knowing  who  is  the 
executor,   is  from  the  probate ;   and  if  they  find  the  defendant 
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Acting  as  executor  before  the  probate,  and  bring  their  action 
against  him,  liie  pnlmtB  vill  nai  xakte  back  so  as  to  abate  the 
suit  TkB  rmU  i 


ENGLISH  NOTES. 

The  rule  is  iu  efiEect  stated,  and  the  authority  of  Vernon  v.  Curtis 
acknowledged  by  Wood,  V.  C,  in  Hill  v.  Curtis  (1866),  L.  R.  1  Eq. 
90,  35  L.  J.  Ch.  133,  where  it  was  also  held  sufficient  for  the  person 
charged  as  executor  de  son  tort  to  show  that  before  action  brought  he 
had  accounted  for  and  handed  over  the  assets  to  the  rightful  executor. 
The  previous  authorities  are  fully  reviewed  in  this  judgment. 

Executor  de  son  tort  is  defined  in  Williams  on  Executors,  c.  5,  as 
follows:  **One  who  takes  upon  himself  the  office  by  intrusion,  not 
being  so  constituted  by  the  deceased,  nor  for  want  of  such  constitution 
substituted  by  the  Court  to  administer." 

In  Webster  v.  Webster  (1804),  10  Ves.  93,  7  R.  R.  351,  the  question 
arose  as  to  the  effect  of  the  Statute  of  Limitations  in  a  suit  for  an 
account  against  an  executor  who  had  possessed  himself  of  the  estate  at 
a  period  beyond  the  time  of  limitation,  though  he  had  not  proved  until 
a  date  within  the  period.  The  Lord  Chancellor  (Eldon)  held  that 
he  might  be  charged  as  executor  de  son  tort,  if  it  was  proved  that  he 
had  done  any  act;  and  accordingly  allowed  the  plea.  The  authority  of 
Lord  Eldon  in  this  case  was  followed  and  applied  by  Vice  Chancellor 
Malins  in  Be  Lovett,  Ambler  v.  Lindsay  (1876),  3  Ch.  D.  198,  46  L.  J. 
Ch.  768,  35  L.  T.  93,  24  W.  R.  982. 

Where  an  executor  has  intermeddled  with  the  estate,  the  Court  will 
not  allow  him  to  renounce,  but  will  compel  him  to  take  probate.  In 
the  Goods  of  Fell  (1861),  2  Sw.  &  T.  126  (Pritchard  arguendo),  127; 
Mordaunt  v.  Clarke  (1868),  L.  R.  1  P.  &  D.  592,  38  L.  J.  P.  D.  &  A. 
65.  And  where  an  executor,  after  intermeddling  renounces  on  the  state- 
ment that  he  has  not  intermeddled,  the  act  is  altogether  invalid,  and  he 
may  (and  semble  must  if  required)  still  take  probate  of  the  will.  In 
the  Goods  of  Badenach  (1864),  3  Sw.  &  T.  465,  32  L.  J.  P.  D.  & 
A.  179.  An  application  by  an  executor  for  payment  of  a  debt,  though 
unsuccessful,  has  been  held  a  sufficient  act  of  intermeddling  to  prevent 
his  afterwards  renouncing.  In  re  Stevens,  Cooke  v.  Stevens  (North,  J., 
26  Jan.,  1897),  1897,  1  Ch.  422,  66  L.  J.  Ch.  155. 

But  a  widow  having  intermeddled  by  mistake  on  the  faith  of  a  testa- 
mentary paper,  appointing  her  executrix,  which  turned  out  not  to  be 
well  executed,  was  allowed  to  renounce  without  making  the  statement 
(according  to  the  usual  form)  that  she  had  not  intermeddled.  In  the 
Goods  of  Fell  (1861),  2  Sw.  &  T.  126. 
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A  person  who  deals  with  the  goods  of  a  testator  as  agent  of  the  ex- 
ecators  cannot  be  treated  as  executor  de  son  tort,  although  the  executors 
have  not  proved  the  will.  Sykes  v.  Sykes  (1879),  L.  R.  5  C.  F.  113, 
39  L.  J.  C.  P.  179,  22  L.  T.  236,  18  W.  R.  551.  The  case  was  dis- 
tinguished  from  Sharland  v.  MUdon  (V.  C.  Wigram,  1846),  5  Hare, 
469,  15  L.  J.  Ch.  434,  10  Jur.  771,  where  the  agent  of  an  executor  de 
son  tort  who  knew  that  his  principal  had  no  proper  authority,  was  treated 
as  himself  being  a  wrong-doer. 

In  the  above  case  of  Sykes  v.  Sykes,  the  executors,  after  proving  the 
will,  sued  the  sheriff  who  had  seized  the  goods  of  E.  S.  (the  testator) 
under  a  writ  of  execution  against  the  goods  of  E.  S.  **in  the  hands  of 
W.  S.  (the  agent)  to  be  administered."  The  only  way  in  which  the 
goods  could  be  said  to  be  in  the  hands  of  W.  S.  to  be  administered  was 
by  treating  him  as  executor  de  son  tort.  And  it  was  argued  on  behalf 
of  the  plaintiff  that  W.  S.  might  be  treated  as  a  wrong-doer  by  reason 
that  he  acted  as  the  agent  of  persons  (the  same  persons  who  as  executors 
were  plaintiffs)  who  were  executors  de  son  tort.     Upon  this  Bovill, 

C.  J.,  observes  (L.  R.  5  C.  P.  117):  "It  is  true  that  executors  may 
be  sued  as  executors  by  reason  of  their  intermeddling  with  the  goods  of 
their  testator  before  probate,  and  an  executor  so  circumstanced  appears 
in  the  case  of  Wehster  v.  Webster  (supra)  to  have  been  called  an  ex- 
ecutor de  son  tort;  but  this  cannot  have  been  intended  to  imply  that 
he  was  a  wrong-doer."  It  should  be  remembered  that  Lord  Eldon 
does  not  appear  to  have  said  that  the  executor  so  circumstanced  was 
an  executor  de  son  tort,  but  that  he  may  be  charged  as  (i.  e,,  as  if  he 
were)  an  executor  de  son  tort.  It  would  not  follow  from  Lord  Eldon's 
language  that  such  an  executor  was  a  wrong-doer  so  that  his  agent  could 
not  plead  a  lawful  authority. 

The  executor  of  an  executrix  de  son  tort  has  been  held  not  liable  for 
a  breach  of  contract  committed  by  the  person  with  whose  property  the 
executrix  de  son  tort  has  intermeddled,  there  being  no  devastavit  to 
bring  the  case  within  30  Car.  II.,  c.  7.  Wilson  v.  Hodgson  (1872), 
L.  R.  7  Ex.  84,  41  L.  J.  Ex.  49,  20  W.  R.  438. 

As  to  the  acts  which  constitute  a  sui&cient  intermeddling  to  charge  a 
person  as  executor  de  son  tort,  the  case  of  Peters  v.  Leeder,  Peters  v. 
Bouquet  (1878),  47  L.  J.  Q.  B.  573,  contains  an  important  judgment. 
The  intestate  was  manager  of  iron-works,  and  shortly  after  his  death 
and  before  administration  could  be  taken  out  the  widow  was  required 
to  remove  from  the  house.  It  became  therefore  necessary  to  remove 
the  furniture,  and  the  widow  had  an  inventory  made  of  the  whole  of  the 
furniture,  had  part  of  it  removed  to  an  auction  room  where  it  was  to 
be  sold,  and  took  part  to  a  smaller  house,  having  it  valued  and  intend- 
ing to  buy  it  for  her  own  use.    An  action  being  brought  before  ad- 
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ministration  against  the  widow  and  auctioneer  respectively,  the  question 
was  whether  these  acts  of  the  defendants  constituted  them  (or  either  of 
them)  executors  de  son  tort.  Judgment  was  delivered  by  Lush,  L.  J., 
in  favour  of  the  defendants  in  each  action.  After  citing  from  Williams 
on  Executors  (cap.  5)  the  definition  given  in  the  commencement  of  this 
note,  he  proceeded  as  follows  (47  L.  J.  Q.  B.  574) :  '*  The  definition 
implies  a  wrongful  intermeddling  with  the  assets,  a  dealing  with  them 
in  such  a  way  as  denotes  an  usurpation  of  the  functions  of  an  executor, 
an  assumption  of  authority  which  none  but  an  executor  or  administrator 
can  lawfully  exercise.  It  is  obvious  that  it  is  not  every  intermeddling 
with  the  goods  of  the  deceased  which  is  wrongful.  Acts  which  are  not 
destructive  of  the  property,  and  which  do  not  otherwise  amount  to  a 
conversion  of  goods,  are  wrongful  or  not  according  to  the  intent.  Milk* 
ing  the  cows,  feeding  the  horses,  locking  up  the  goods,  doing  repairs,  and 
such  like  acts,  if  done  as  an  assertion  of  dominion  and  act  of  ownership, 
would  be  wrongful;  if  as  an  act  of  necessity  or  an  office  of  kindness 
and  charity,  would  be  meritorious.  So  the  removing  and  holding  pos- 
session of  the  goods,  if  done  for  the  purpose  of  keeping  them  in  safe 
custody  till  a  lawful  representative  should  appear,  is  rightful;  if  for  the 
purpose  of  making  away  with  them,  is  wrongful.  (See  Godolphin, 
part  2,  c.  8,  ss.  3,  6.)  And  in  case  of  necessity,  a  stranger  may  even 
sell  part  of  the  goods  or  collect  sufficient  of  the  debts  for  the  purpose  of 
burying  the  deceased,  without  being  chargeable  as  executor  de  son  tart, 
(See  the  authorities  1  Williams  on  Executors,  c.  5.)  In  the  present 
case,  the  removal  of  the  furniture  from  the  residence  of  the  deceased 
to  some  place  of  deposit  was  a  necessity.  If  that  necessity  had  not 
existed,  the  widow  would  have  been  guilty  of  no  wrong  by  remaining 
there,  and  using  the  furniture  as  before,  until  an  administrator  should 
be  appointed;  nor  would  the  quality  of  her  acts  have  been  altered  if, 
being  obliged  to  remove,  she  had  taken  all  the  furniture  to  another 
house  and  used  it  there.  As  her  house  would  not  contain  the  whole,  it 
was  necessary  to  place  a  portion  of  it  somewhere  else,  and  as  it  was 
known  that  everything  would  have  to  be  sold,  the  most  reasonable 
course  was  to  take  it  direct  to  a  saJe-room.  If  the  defendant  Leeder 
had  acted  upon  the  advertisement,  and  sold  the  goods  in  his  possession 
at  the  time  advertised,  that  would  have  been  a  tortuous  act,  which 
would  have  made  him  liable  as  executor  de  son  tort.  But  he  did  not 
sell,  or  attempt  to  sell.  When  it  appeared  no  administration  could  be 
taken  out  by  the  19th,  the  day  fixed  for  the  sale,  he  postponed  the  sale 
and  did  not  hold  the  auction  till  he  was  lawfully  authorised  to  do  so.  I 
am  satisfied  upon  the  evidence  that  his  intention  throughout  was  to  hold 
the  goods  at  the  disposal  of  the  person  who  should  become  administrator, 
and  that  his  making  a  valuation  and  advertising  the  goods  for  sale. 
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although  it  afforded  evidence  which  if  unexplained  might  have  made 
him  liahle,  was  nothing  more  than  a  preparation  for  a  contemplated 
legal  sale — a  sale  which  it  was  known  must  take  place  as  soon  as 
administration  should  have  heen  granted. 

'<!  am  equally  satisfied  that  the  widow  never  intended  to  claim  as 
her  own  the  furniture  which  she  took^  but  that  her  intention  was  to 
purchase  and  pay  for  it  as  soon  as  there  was  a  representative  capable  of 
selling. 

'^The  acts  done  by  the  defendants  with  such  an  intention  do  not  in 
my  opinion  render  either  of  them  liable  as  au  executor  cLe  son  tort." 

AMERICAN  NOTES. 

Both  principal  cases  are  cited  in  Schouler  on  Executors  and  Administra- 
tors, sect.  187. 

In  many  of  the  United  States  an  executor  de  son  tort  is  unknown ;  and  in 
others  his  liability  is  regulated  by  statute.  See  note  by  Randolph  and  Tal* 
cott  to  3  Williams  on  Executors  (7th  Am.  ed.),  p.  298. 

A  fraudulent  donee,  who  has  become  liable  to  creditors  as  executor  de  son 
tort  of  the  donor,  cannot  discharge  himself  by  delivery  of  the  thing  given  to 
one  who  afterwards  obtains  letters  of  administration.  Morrison  v.  Smithy 
Busbee  Law  (Nor.  Car.),  899. 


EXTRADITION. 

In  be  BELLENCONTRE. 

(Q.  B.  D.  1891.) 

RULE. 

In  order  to  justify  the  extradition  of  the  subject  of  a 
foreign  state,  there  must  be  evidence  of  an  act  committed 
by  him  in  the  foreign  country,  amounting  to  an  offence 
against  the  law  of  that  country,  and  which,  if  committed 
in  England,  would  amount  to  an  offence  against  English 
law. 

In  re  Bellenoontre. 

1891,  2  Q.  B.  122-144  (b.  c.  60  L  J.  M.  C.  83;  64  L.  T.  461 ;  39  W.  R.  381). 
Extradition.  —  EmbeggUmetU.  —  Treaty  with  France.  —  French  Penal  Code, 

In  order  to  justify  the  extradition  of  the  subject  of  a  foreign  state,  there  [122] 
most  be  evidence  of  an  act  committed  by  him  in  the  foreign  country,  amount 
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iDg  to  an  offence  against  the  law  of  such  ooautry,  and  which  if  committed  in 
England,  woold  amount  to  an  offence  against  English  law. 

A  warrant  was  issued  in  France  for  the  arrest  of  a  French  subject,  accused  of 
having  embezzled  or  misappropriated  money  delivered  to  him  in  his  capacity  of 
notary.  He  escaped  from  France,  and  was  arrested  in  English  territory,  and  his 
extradition  was  demanded  by  the  French  authorities.  A  magistrate  committed 
him  for  extradition  on  a  warrant  describing  him  as  accused  of  the  crime  of  fraud 
by  a  bailee  aud  fraud  as  an  agent.  The  French  warrant  specified  nineteen  sep- 
arate charges.  On  an  application  for  a  habeas  corpus,  the  Court  came  to  the 
couclusion  that  as  to  fifteen  of  the  charges,  the  evidence  disclosed  no  crime  pun- 
ishable by  Euglish  law.  With  regard  to  the  other  four  charges,  there  vras  evi- 
dence that  in  each  case  money  whs  intrusted,  without  any  direction  in  writing, 
to  the  prisoner  as  a  notary,  with  a  view  to  re-investment  as  soon  as  either  he  or 
his  customer  should  have  found  a  suitable  investment,  and  that  he  had  misap- 
propriated such  money : 

HMy  that  the  offences  charged  were  sufficiently  described,  both  in  the  French 
and  in  the  English  warrant,  and  that  the  warrants  were  consistent  with  each 
other ;  that  the  fact  that,  as  to  some  of  the  charges  in  the  French  warrant,  the 
evidence  did  not  disclose  any  crime  against  English  law,  was  no  answer  to  the 
claim  for  extradition ;  that  as  to  the  four  charges  last  above-mentioned,  there 
was  evidence  of  offences  within  the  meaning  of  article  408  of  the  French 
[•  128]  •  Penal  Code,  and  article  3,  clause  18,  of  the  Extradition  Treaty,  and  evi- 
dence that  the  prisoner  had  been  intrusted  as  an  attorney  or  agent  with 
money  for  safe  custody  within  the  meaning  of  24  &  25  Vict.,  c.  96,  s.  76,  and 
therefore  there  was  evidence  of  offences  against  English  law,  and  extradition 
ought  to  be  granted  : 

Held,  that  there  was  no  evidence  of  offences  against  24  &  25  Vict.,  c.  96, 
8.  75,  because  the  first  part  of  that  section  requires  that  the  money  should  have 
been  intrusted  with  a  direction  in  writing,  and  the  second  part  does  not  apply  to 
money. 

A  rule  nisi  had  been  obtained  on  behalf  of  David  Henri  Bellen- 
contre,  a  French  subject,  for  a  habeas  corpus  to  bring  up  his  body 
in  order  that  he  might  be  discharged  from  custody. 

The  prisoner  had  been  committed  for  extradition,  by  Sir  John 
Bridge,  the  chief  magistrate  at  Bow  Street  Police  Court,  under  a 
warrant,  a  copy  of  which  is  set  out  below.  His  extradition  was 
demanded  by  the  French  authorities  on  nineteen  separate  and  dis- 
tinct charges,  but  as  the  Court,  after  considering  the  whole  of  the 
evidence,  arrived  at  the  conclusion  that  as  to  four  only  of  the 
charges  specified  in  the  French  warrant  of  arrest,  numbers  3,  4, 
17,  and  18,  the  evidence  set  out  disclosed  crimes  punishable  by 
English  law,  with  regard  to  which  extradition  could  be  granted, 
the  portions  of  the  French  warrant,  and  the  depositions  relating 
to  the  remaining  fifteen  charges,  are  omitted. 
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The  following  is  a  translation  of  the  French  warrant  of  arrest, 
80  far  as  it  relates  to  the  chai^ges  as  to  which  the  Court  decided 
that  extradition  could  rightly  be  demanded. 

"  In  the  Name  of  the  Law. 
"  Warrant  of  Arrest 

"  The  Juge  d'Instruction  of  the  Civil  Tribunal  at  Bayeux,  has 
issued  the  Warrant  which  follows :  — 

"  We  Due  Michel  Arthur,  Juge  d'Instruction  of  the  district  of 
Bayeux,  require  and  order  the  apprehension  and  conveyance  to  the 
House  of  Arrest,  of  one  David  Henri  Bellencontre  .  .  .  Notary 
.  .  .  Accused  of  having  at  Tour,  Calvados  .  .  . 

"(3.)  Since  7th  October,  1889,  and  13th  June,  1890,  embezzled 
or  misapropriated,  to  the  injury  of  one  M.  Malassis,  certain  sums 
of  money  which  had  been  delivered  to  him  in  his  capacity  of 
Notary. 

"  (4.)  Since  January,  1890,  embezzled  or  misappropriated 
to   *  the  injury   of  one  M.   Lefortier,  a  certain   sum   of  [*  124] 
money  which  had  been  delivered  to  him  in  his  capacity  of 
Notary  .  .  . 

•'  (17.)  Since  25th  June,  1890,  embezzled  or  misappropriated  to 
the  injury  of  Madame  Verdelet  Lamare  a  certain  sum  of  money 
which  had  been  delivered  to  him  in  his  capacity  of  Notary. 

"  (18.)  Since  25th  June,  1890,  embezzled  or  misappropriated  to 
the  injury  of  Madame  Brunet  n^e  Guilbert,  a  certain  sum  of  money 
which  had  been  delivered  to  him  in  his  capacity  of  Notary  .  .  ." 

Crimes  provided  for  and  punished  by  Article  408  of  the  Penal 
Code,  which  is  thus  conceived :  — 

"Whoever  shall  have  embezzled  or  misappropriated  to  the  in- 
jury of  the  owners,  possessors,  or  holders  any  effects,  moneys, 
goods,  bills,  receipts,  or  other  writings  containing  or  operating  in 
obligation  or  discharge,  which  shall  have  been  delivered  to  him 
only  by  right  of  hire  of  deposit,  under  writ,  security,  loan  at 
interest,  or  for  a  work  salaried  or  not  salaried,  upon  the  condition 
to  return  them  or  to  employ  them  for  a  specific  purpose,  will  be 
punished  with  the  penalty  prescribed  in  art.  406. 

"  If  the  fraud  provided  against  and  punished  by  the  preceding 
paragraph  has  been  committed  by  an  officer,  public  or  rpinisterial, 
or  by  a  servant,  or  man  employed  in  service  at  wages,  pupil,  clerk. 
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traveller,  workman,  companion,  or  apprentice,  to  the  injury  of  his 
master,  the  penalty  will  be  that  of  reclusion.  .  .  . 

"  We  require  and  order  all  officers  to  whom  the  present  warrant 
may  be  exhibited  to  lend  main  force  if  necessary  towards  its 
execution. 

"  And  the  Keeper  of  the  House  of  Arrest  at  Bayeux  to  receive 
the  prisoner  conformably  to  law. 

"  In  witness,  &c.    Done  at  Bayeux,  December  11, 1890. 

"(Signed)        A.  Duo." 

By  the  extradition  treaty  with  France,  art.  3,  clause  18,  one  of 
the  crimes  for  which  extradition  is  to  be  granted  is  defined  thus : 
"Abus  de  confiance,  ou  d^tournement  par  un  banquier,  com- 
missionnaire,  administrateur,  tuteur,  curateur,  liquidateur,  syndic, 
officier  minist^riel,  directeur,  membre  ou  employ^   d'une  soci^t^, 

ou  par  toute  autre  personne."  ^ 
[*125]       *The  following  is  the  requisition  signed  by  the  Home 

Secretary :  — 

"To  the  Chief  Magistrate  of  the  Metropolitan  Police  Courts, 
or  other  magistrate  of  the  Metropolitan  Police  Court  at  Bow 
Street. 

"  Whereas  in  pursuance  of  the  Extradition  Acts  of  1870 
[*  126]  and  *  1873  a  requisition  has  been  made  to  me  the  Right 
Honourable  Henry  Matthews,  one  of  Her  Majesty's  Princi- 
pal Secretaries  of  State,  by  M.  Waddington,  the  Diplomatic  Repre- 
sentative of  the  French  Republic,  for  the  surrender  of  David  Henri 
Bellencontre  accused  of  the  commission  of  the  crime  of  fraud  by  a 
bailee  within  the  jurisdiction  of  the  French  Republia 

"Now  I  hereby  by  this  my  order  under  my  hand  and  seal 
signify  to  you  that  such  requisition  has  been  made,  and  require 
you  to  proceed  in  conformity  with  the  provisions  of  the  said 
Acts. 

"  Given  under  the  hand  and  seal  of  the  undersigned,  one  of  Her 
Majesty's  Principal  Secretaries  of  State,  the  22nd  of  December, 
1890. 

[Seal,  Home  Office.] 

"  (Signed)        Henry  Matthews." 

1  See  "London  Gazette/'  Maj 21, 1878,  this  nature  are  sections  75  and  76  of  the 
p.  3163.  The  enactments  of  the  English  Larceny  Act,  1861  (24  &  25  Yict.,  c.  96), 
criminal  law  which  deal  with  offences  of    which  are  commented  on  in  the  jndgmentSi 
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The  following  is  a  copy  of  the  warrant  of  arrest  signed  by  Sir 
John  Bridge :  — 

Police  Court,  Bow  Street 
'' Meiropolkan  Police  >     To  all  and  every  the  constables  of  the  Metro- 
isric  owi.        >         politan  Police  Force,  and  to  the  Keeper  of 
Her  Majesty's  Prison  at  HoUoway,  in  the 
County  of  London,  and  within  the  Metro- 
politan Police  District 
"Be  it  remembered  that  on  this  22nd  January,  a.d.  1891,  David 
Henri  Bellencontre  (hereinafter  called  the  defendant)  is  brought 
before  me  the  Chief  Magistrate  of  the  Metropolitan  Police  Courts, 
sitting  at  the  Police  Court  in  Bow  Street,  within  the  Met- 
ropolitan Police  District  to  show  cause  why  he  should  *  not   [*  127] 
be  surrendered  in  pursuance  of  the  Extradition  Act  on  the 
ground  of  his  being  accused  of  the  commission  of  the  crimes  of 
fraud  by  a  bailee  and  frauds  as  an  agent  within  the  jurisdiction 
of  the  French  Republic,  and  for  as  much  as  no  suflBcient  cause 
has  been  shown  to  me  why  he  should  not  be  surrendered  in  pur- 
suance of  the  said  Act. 

"This  is  therefore  to  command  you  the  said  constable  in  Her 
Majesty's  name  forthwith  to  convey  and  deliver  the  body  of  the 
said  defendant  into  the  custody  of  the  said  Keeper  of  Her 
Majesty's  Prison  at  HoUoway,  and  you  the  said  keeper  to  receive 
the  said  defendant  into  your  custody,  and  him  there  safely  to  keep 
until  he  is  thence  delivered  pursuant  to  the  provisions  of  the  said 
Extradition  Act,  for  which  this  shall  be  your  warrant." 

The  evidence  on  the  3rd  charge  in  the  French  warrant  was  as 
follows :  — 

Jacques  Cyrus  Malassis  deposed :  "  T  had  confidence  in  M. 
Bellencontre,  and  I  left  with  him  on  deposit  on  the  7th  October, 
1889,  a  sum  of  6000  fr.  In  the  course  of  the  year  1890,  M. 
Bellencontre  told  me  that  one  M.  Hue,  farmer  at  Aiquerville,  had 
begged  him  to  find  a  sum  of  15,000  fr. 

"  He  asked  me  if  I  could  furnish  him  with  a  like  sum  to  make 
an  investment.  I  told  him  that  I  would  endeavour  to  contrive  to 
raise  the  necessary  funds. 

*  On  6th  June,  1890, 1  paid  into  the  hands  of  M.  Bellencontre 
a  sum  of  5000  fr.  at  Treviferes  at  the  Hotel  Leneven.     The  notary 
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delivered  to  me  the  receipt  which  you  have  in  your  hands.  On 
the  13th  June  following  I  went  again  to  Trevidres,  and  paid  into 
the  hands  of  M.  Bellencontre  at  the  Hotel  Leneven,  a  sum  of 
3000  fr.  for  which  he  gave  me  a  receipt.  In  order  to  complete 
the  sum  of  15,000  fr.  M.  Bellencontre  was  to  take  1000  fr.  on  the 
interest  which  he  had  to  receive  from  several  of  my  debtors  in  his 
office.  No  deed  of  bond  has  been  signed  by  me,  and  in  spite  of 
my  reiterated  demands,  M.  Bellencontre  has  never  told  me  the 
use  which  he  has  made  of  my  15,000  fr. 

"  I  have  learnt  since  that  M.  Bellencontre  has  fled,  and  that 
M.  Hue  was  not  my  debtor.     I  fear  indeed  that  the  notary  has 

not  got  my  15,000  fr-" 
[*  128]       *  The  receipts  signed  by  Bellencontre  were  as  follows :  — 
"  M.  Malassis  pays  me  this  day  3000  f r.  for  Hue  invest- 
ment.    I  will  advance  1000  fr.  to  be  received  from  his  debtors, 
and  with  6000  fr.  deposited  the  7th  October  last,  he  will  have  an 

investment  of  15,000  fr. 

"Trevieres,  June  13, 1890." 

"  Received  of  M.  Malassis  the  sum  of  5000  fr.  to  be  invested 

with  M.  Hue. 

"Treviferes,  June  6, 1890." 

On  June  8,  1890,  Bellencontre  wrote  to  Malassis  as  follows  :  — 
"  Sir,  —  In  reply  to  your  letter  received  this  morning,  please  call 
on  me  at  Treviferes  on  Friday,  and  bring  me  your  disposable  funds, 
and  we  shall  easily  come  to  an  understanding  as  to  the  surplus." 

Evidence  on  the  Ath  Charge, 

Gustave  Bassourdy,  living  at  35,  Eue  Hall^,  Paris,  deposed  :  "  I 
had  in  the  month  of  April  last  given  power  to  M.  Bellencontre, 
notary  at  Tour,  to  contract  a  loan  amounting  to  the  sum  of  1000 
fr.  for  me.  Bellencontre  remitted  this  power  to  M.  Bourdon, 
formerly  notary  at  Caen  Place,  St.  Martin. 

"  The  latter  received  the  money  from  a  lady  client  whose  name 
I  do  not  know.  This  sum  has  been  paid  me  by  successive  frac- 
tions. This  affair  has  been  entirely  liquidated.  I  have  always  on 
this  subject  manifested  to  M.  Bellencontre  my  discontent  as  to  the 
fees  which  he  has  believed  he  should  retain  as  to  the  entire  sum, 
fees  amounting  to  an  exorbitant  sum.  I  have  not  contracted  any 
loan.  I  do  not  know  M.  Lefortier,  at  Etreham,  and  I  do  not  know  if 
the  latter  has  deposited  the  money  in  the  office  of  M.  Bellencontre- 
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"  I  am  not  his  debtor  for  whatever  this  may  be. 

"  If,  as  seems  to  result  from  the  communications  you  make  to 
me,  a  deed  has  been  passed  by  M.  Bellencontre,  agreeing  to  a  loan 
to  me  from  M.  Lefortier,  it  is  simply  a  forgery." 

Pierre  Franqois  Lefortier,  residing  at  Etreham,  deposed :  — 

"In  the  month  of  January,  1890,  M.  Bellencontre  asked  me 
if  I  could  dispose  of  a  sum  of  2500  fr.,  for  which  he  had  an 
investment. 

*  "  I  answered  him  affirmatively,  and  paid  him  the  funds.  [*  129] 
On  February  3, 1890,  a  deed  of  bond  was  drawn  by  which 
one  M.  Elie  acknowledged  himself  our  debtor  in  2500  fr.     This 
loan  was  agreed  for  five  years.     The  repayment  was  to  take  place 
on  January  12,  1895. 

"  In  the  course  of  the  month  of  July,  1890, 1  reclaimed  my  title 
from  Bellencontre.  He  replied  that  Elie  had  repaid,  and  that  he 
would  find  me  another  borrower.  I  returned  many  times  after- 
wards to  Bellencontre  to  know  if  my  money  was  invested.  Things 
went  on  thus  up  to  the  end  of  the  month  of  August,  at  which  time 
Bellencontre  told  me  that  he  had  indeed  found  a  borrower,  but 
that,  information  showing  that  this  borrower  did  not  offer  sufficient 
security,  it  was  in  our  interest  that  he  was  seeking  another. 

"At  length  on  September  2,  1890, 1  went  to  M.  Bellencontre 
and  demanded  of  him  either  my  title  or  my  money. 

"  He  answered  me  as  previously  that  my  title  was  not  returned 
from  the  Registry,  and  delivered  to  me  a  receipt  for  2500  fr.,  add- 
ing that  one  borrower  was  a  M.  Eassourdy,  living  at  Paris. 

"Since  that  period  we  have  heard  nothing  more  said  about  it. 
Bellencontre  has  fled. 

"  I  know  not  if  he  has  remitted  the  funds  to  Bassourdy.     We 
.  have  not  a  title  (deed),  and  I  have  not  signed  any. 

"  Happily  for  me,  I  made  him  give  me  a  receipt  for  2500  fr.  on 
September  2  last 

"Bellencontre  paid  us  the  interest  on  this  sum  of  2500  fr.  in  the 
middle  of  September  last. 

"He  owes  me  only  the  interest  pro  raid  since  that  time." 

Desir6  Charles  Victor  Halley,  formerly  clerk  to  Bellencontre, 
deposed :  — 

"About  two  months  ago  Pierre  Francois  Lefortier,  property 
holder,  living  at  Etreham,  came  to  the  ofl&ce  of  M.  Bellencontre 
to  reclaim  the  deeds  concerning  an  investment  made  by  him  in 
the  ofBce.    This  investment  was  of  2500  fr. 
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"  The  borrower  was  one  M.  Bassourdy,  living  at  Paris,  35  Eue 
Hall^.  This  investment  I  believe  has  not  been  made.  I  am  cer- 
tain that  the  2500  fr.  were  paid  into  the  hands  of  M.  Bel- 
[*  130]  lencontre,  *  for  I  heard  M.  Bellencontre  several  times  tell 
M.  Lefortier  that  he  would  give  him  his  deeds. 

"  Bassourdy  came  to  Tour,  to  the  oflSce  of  M.  Bellencontre,  about 
three  weeks  ago.  He  was  accompanied  by  a  M.  Albert  Piquerel, 
property  holder  at  Crounay,  purchaser  of  the  estates  of  M.  Bas- 
sourdy. At  this  time  M.  Bellencontre  had  already  gone,  and  we 
had  not  seen  him  for  three  days." 

Evidence  on  Charge  17. 

Arthur  Jules  Guilbert,  farmer,  living  at  Mosles,  deposed:  — 

"  At  the  death  of  my  mother  all  the  estates  which  she  possessed 
were  sold.  M.  Dupard,  innkeeper  at  Port-en-Bessin,  bought  oa 
June  3,  1888,  divers  estates  situated  at  Crounay,  for  the  price  of 
23,400  fr.  The  succession  of  my  parents  was  represented  by 
Mesdames  Verdelet  Lamare  and  Brunet  and  by  me.  I  was  to 
receive  for  my  share  11,700  fr.,  the  half.  On  October  1,  1888,  M. 
Dupard  made  a  first  payment  in  the  office  of  Bellencontre.  The 
ladies,  Verdelet  Lamare  and  Brunet,  and  I,  were  present  at  the  pay- 
ment made  by  M.  Dupard,  who  gave  me  7700  fr.  and  kept  a  capital 
sum  of  4000  fr.  for  the  purpose  of  a  '  Rente '  of  200  fr.  to  the  Carel 
couple,  hatters  at  Bayeux.  This  Rente  had  been  imposed  on  it  as 
a  charge.  M.  Carel  is  dead,  and  when  Madame  Carel  shall  be 
deceased  M.  Dupard  will  pay  me  this  capital  sum  of  4000  fr.,  and 
will  be  completely  unencumbered  for  me. 

"A  notarial  receipt  was  made  on  June  3, 1888,  by  M.  Bellencontre, 
who  signed  it  as  well  as  I.  I  have  received  the  7700  fr.  paid  by 
M.  Dupard,  so  that  Bellencontre  has  not  kept  anything  in  his 
hands. 

"  On  June  25,  1890,  M.  Dupard  paid  the  balance  of  his  price, 
viz.,  11,700  fr.  to  M.  Bellencontre.  I  was  present  at  the  payment 
as  well  as  Mesdames  Verdelet  Lamare  and  Brunet  M.  Dupard 
paid  further  585  fr.  for  interest,  which  brought  up  his  payment  to 
12,285  fr. 

"In  consequence  of  an  arrangement  made  between  my  sister 
and  me  on  the  subject  of  a  piece  of  land  which  had  been  sold  me 
by  my  brother  for  2000  fr.,  and  which,  in  error,  had  been 
included  in  the  properties  brought  by  M.  Dupard,  I  received  of 
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♦the  sum  paid  on  June  25,  1890,  by  M.  Dapard  a  sum  [*131] 
of  1000  fr.,  my  sisters  having  no  right  to  this  sum.     It 
resulted  that  my  siaters  received  only  10,700  fr.,  plus  interest. 

"A  notarial  receipt  was  drawn  up  the  same  day  by  Bellencontre, 
who  signed  it  as  well  as  my  sisters  and  I.  M.  Dupard  was  then 
discharged  as  regards  us. 

"The  10,700  fr.  accruing  to  my  sisters  half  for  each,  was  to  be 
re-invested  on  account  of  their  position  as  'dotal'  wives.  M. 
Bellencontre  kept  the  funds  in  order  to  make  the  re-investment. 
I  knaw  not  if  the  re-investment  was  made." 

Madeline  Anne  Guilbert,  wife  of  Jean  Baptiste  Verdelet  Lamare, 


"  On  the  death  of  my  mother  we  were  to  sell  all  the  properties 
which  she  left,  in  order  to  proceed  to  share  the  succession.  On 
June  3,  1888,  M.  Dupard,  innkeeper  at  Port-en-Bessin,  bought 
divers  estates  situated  at  Crounay  for  the  price  of  23,400  fr. 
The  succession  was  represented  by  Madame  Brunet  my  sister, 
Arthur  Guilbert  my  brother,  and  me. 

"Arthur  Guilbert  was  to  receive  11,700  fr.,  my  sister  and  I 
11,700. 

"  On  October  1,  1888,  M.  Dupard  made  a  first  payment  in  the 
office  of  Bellencontre,  my  sister,  my  brother  and  I  being  present. 
Arthur  Guilbert  my  brother  received  7700  fr.,  for  which  he  gave 
receipt.  M.  Dupard  kept  a  sum  of  4000  fr.  in  order  to  provide 
an  annuity  of  200  fr.  to  the  Carel  couple,  hatters  at  Bayeaux,  in 
execution  of  a  clause  in  the  list  of  charges. 

"On  June  23, 1890,  M.  Dupard  paid  in  my  presence,  and  that  of 
my  brother  and  sister,  a  sum  of  11,700  fr.  balance  of  his  purchase 
price  into  the  hands  of  M.  Bellencontre.  He  paid  besides  a  sum 
of  585  fr.  for  interest  due,  for  which  my  sister  and  I  gave  receipt. 

"  In  consequence  of  an  error  committed  in  the  sale,  my  sister 
and  I  were  obliged  to  restore  1000  fr.  to  our  brother  Arthur 
Guilbert,  who  received  the  1000  fr.  and  gave  a  receipt  for  it  to 
M.  Dupard. 

"The  10,700  fr.  capital  which  remained  belonged  to  us,  my 
sister  and  me,  one  half  each.     As  this  capital  was  to  be 
•employed  again  on  account  of  our  position  as  'dotal'  [*132] 
wives,  the  money  was  deposited  with  M.  Bellencontre. 

"We  were  present  when  the  money  was  deposited  in  his  hands, 
who  drew  up  a  receipt  which  my  sister  and  I  signed.    Bellen- 
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centre  told  us  when  receiving  the  money,  that  he  would  reply  ^  as 
to  the  investment. 

"We  have  indeed  found  a  re-investment  for  those  moneys  in 
the  office  of  M.  Lebire,  but  M.  Bellencontre,  who  was  to  pay  the 
funds  on  the  morrow  of  Christmas  day,  1890,  has  taken  flight 
eight  hours  after  I  had  given  him  notice  of  the  re-investment." 

Victor  Honord  Dupard,  innkeeper,  living  at  Port-en-Bessin, 
deposed :  — 

"  On  June  3,  1888, 1  purchased  before  M.  Bellencontre,  notary 
at  Tour,  divers  estates  situated  at  Crounay,  proceeding  from  the 
Guilbert  succession,  represented  by  Mesdames  Verdelet  Lamare 
and  Brunet,  and  by  M.  Arthur  Guilbert. 

"On  October  1,  1888, 1  paid  at  Tour  in  the  office  of  M.  Bellen- 
contre, notary,  a  sum  of  7700  fr.  in  the  presence  of  M.  Arthur 
Guilbert  and  of  Mesdames  Verdelet  Lamare  and  Brunet.  A  receipt 
was  delivered  to  me  by  M.  Bellencontre,  notary,  and  the  7700  fr. 
which  I  came  to  pay  was  given  to  M.  Arthur  Guilbert  I  kept  a 
sum  of  4000  fr.  to  provide  for  an  annuity  of  200  fr.  to  the  Carel 
couple,  hatters  at  Bayeaux.  The  husband  died  about  two  years 
ago.  I  kept  this  sum  of  4000  fr.  to  provide  for  an  annuity  of 
200  fr.  to  the  said  Carel  couple,  as  that  had  been  imposed  by  the 
list  of  charges. 

"  As  my  price  of  purchase  was  23,400  fr.,  I  was  then  discharged 
from  half  my  debt.  This  half  appertained  to  the  share  of  Arthur 
Guilbert.  A  notarial  deed  had  been  drawn  up  by  M.  Bellencontre, 
and  the  receipt?  was  signed  by  M.  Bellencontre  and  M.  Guilbert. 

"On  June  25,  1890,  I  paid  to  Bellencontre  the  11,700  fr. 
balance  of  my  purchase  money,  plus  585  fr.  interest.  The 
12,285  fr.  was  the  share  going  to  Mesdames  Verdelet 
[*  133]  Lamare  *and  Brunet.  All  my  creditors  were  present. 
A  notarial  receipt  was  made  out  by  Bellencontre,  and 
signed  by  him  and  my  creditors.  I  am,  therefore,  completely 
discharged  in  respect  of  every  one." 

Evidence  on  Charge  18. 
Aline    Marie    Guilbert,    wife    of    Jean    Baptiste    Brunet,   de- 


posed :  — 

1  So  transl 
tion  of   the 
used  in  Court.    The  true  meaning,  how-    as  explained  by  Wills,  J.,  post,  p.  97. 


1  So  translated  in  the  English  trausla-    ever,  appears  to  be  that  he  was  confident 
tion  of  the  original   French  depositions    he  should  be  able  to  find  an  investment, 
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"When  my  mother  died  we  had  to  sell  all  her  property  in 
order  to  be  able  to  share  the  succession.  On  June  3,  1888, 
M.  Dupard,  innkeeper  at  Port-en-Bessin,  became  purchaser  of 
several  estates  situated  at  Crounay.  His  price  of  purchase  was 
23,400  fr. 

"The  heirs  were  my  sister,  Madame  Verdelet  Lamare,  our 
brother  Arthur  Guilbert,  and  I.  Arthur  Guilbert,  who  had 
bought  the  share  of  our  brother  Francis,  was  to  receive  11,700 
fr.  There  came  therefore  to  my  sister  and  me  an  equal  sum  of 
11,700  fr. 

"  On  October  1,  1888,  M.  Dupard  made  a  first  payment  in  the 
office  of  Bellencontre.  I  attended  there  as  well  as  my  sister 
and  my  brother  Arthur.  Dupard  paid  7700  fr.,  which  my 
brother  Arthur  received,  for  which  he  gave  a  receipt.  Dupard 
retained  a  sum  of  4000  f r.,  conformably  to  a  claim  on  the  schedule 
of  charges  to  provide  for  an  annuity  of  200  fr.  to  the  Carel  couple, 
hatters  at  Bayeux. 

"  On  June  25,  1890,  M.  Dupard  made  a  second  payment  in  my 
presence,  and  that  of  my  sister  and  of  our  brother  Arthur. 
Dupard  paid  11,700  fr.  capital  balance  of  the  purchase  money, 
and  585  fr.  for  interest  due.  We  received  the  585  fr.  interest, 
and  gave  a  receipt  to  M.  Dupard.  In  consequence  of  an  error 
committed  in  the  adjudication,  we  paid  to  our  brother  Arthur  a 
snm  of  1000  fr.,  and  he  also  gave  a  receipt  for  that  to  Dupard. 

*'The  10,700  fr.  capital  remained  to  be  divided  between  my 
sister  and  me  in  halves.  It  was  paid  by  Dupard  to  Bellencontre, 
who  retained  it  because  it  was  to  be  reinvested  on  account  of 
our  position  as  'dotal'  wives.  We  were  all  present  when  the 
capital  was  paid  into  the  hands  of  Bellencontre.  The  notary 
drew  up  a  receipt,  and  made  my  sister  and  me  sign  it. 
On  *  receiving  the  money,  Bellencontre  told  me  that  he  [*134] 
would  answer  1  as  to  the  reinvestment.  The  reinvestment 
of  my  capital  was  to  be  made  in  a  first  mortgage.  I  have  not  yet 
found  a  mode  of  reinvestment,  but  I  do  not  know  what  has  become 
of  my  capital,  Bellencontre  having  taken  flight.  I  have  not  seen 
Bellencontre  again  since  the  day  when  the  funds  were  paid  by 
Dupard." 

^  See  note  1,  ante,  p.  86. 
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Evidence  on  Charges  17  avd  18. 

Antoine  Edmond  Eeu^  Lefevre,  notary,  living  at  Bayeux, 
deposed :  — 

"On  September  26  last  (1890),  accompanied  by  M.  Herbert, 
notary  at  Isigny,  on  the  summons  of  the  president  of  our 
chamber,  we  repaired  to  the  office  of  Bellencontre,  notary  at 
Tour,  to  verify  certain  facts  that  had  been  notified  to  us  in  our 
capacity  of  delegates. 

"  We  required  him  to  exhibit  to  us  his  cash  book,  which  we 
balanced,  and  we  affixed  thereto  our  visa.  We  ascertained  a 
deficit  of  7271  fr.  53  cent,  under  the  heading,  funds  of  clients. 

"We  also  demanded  of  Bellencontre  to  exhibit  to  us  a  sum  of 
10,700  fr.  which  he  had  received  about  the  month  of  June  last 
on  account  of  Mesdames  Verdelet  Lamare  and  Brunet,  n^es 
Guilbert,  and  destined  for  a  dotal  reinvestment.  This  he  has 
not  been  able  to  do,  nor  to  justify  that  a  reinvestment  was 
made. 

"We  repaired  on  November  4  and  5  to  the  office  of  the  said 
notary,  and  in  view  of  his  absence  have  not  been  able  to  proceed 
to  any  verification." 

Feb.  23,  24.  Sir  Edward  Clarke,  Q.  C.,  S.-G.,  and  Henry  Sutton 
(Sir  Richard  Webster,  Q.  C,  A.-G.,  with  them),  showed  cause.  The 
objection  that  the  French  warrant  does  not  specify  offences  for 
which  extradition  can  be  granted  is  disposed  of  by  article  408  of 
the  French  Penal  Code,  and  by  the  cases  of  Beg,  v.  Jacobi,  46  L  T. 
595,  n.,  and  Ex  parte  Piot,  48  L.  T.  120.  The  English  warrant  is 
good.  It  substantially  agrees  with  the  French  warrant, 
[*  135J  and  specifies  crimes  *  according  to  both  French  and 
English  law.  It  is  not  required,  and  it  would  be  im- 
possible, that  the  English  warrant  should  be  a  literal  translation 
of  the  French  warrant.  Ex  parte  Terraz,  4  Ex.  D.  63,  48  L.  J. 
Ex.  214;  Reg.  v.  Ganz,  9  Q.  B.  D.  93,  51  L.  J.  Q.  B.  419;  Reg.  v. 
Weil,  9  Q.  B.  D.  701,  53  L  J.  M.  C.  74.  There  is  sufficient  evi- 
dence  to  justify  the  committal  and  extradition  of  the  prisoner  on 
several  of  the  offences  specified  in  the  French  warrant.  The  evi- 
dence brings  the  case  within  Article  3,  clause  18,  of  the  Treaty, 
within  Article  408  of  the  French  Penal  Code,  and  within  24  &  25 
Vict.,  c.  96,  s.  75  or  s.  76,  or  perhaps  within  both  those  sections. 
Reg.  V.  Tatlock,  2  Q.  B.  D.  157,  46  L.  J.  M.  C.  7 ;  Reg.  v.  Fullagar, 
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41  L.  T.  448.     [They  also  referred  to  Reg.  v.  Maurer,  10  Q.  B.  D. 
613,  52  L.  J.  M.  C.  104;  In  re  Gastioni  [1891],  1  Q.  B.  149.] 

[Wills,  J.,  referred  to  Ex  parte  Zamirande,  10  Lower  Canada 
Jurist,  280;  Clarke  on  Extradition,  3rd  ed.  p.  113,  and  Appendix, 
cclii.] 

J.  P.  Grain  and  Eldridgein  support  of  the  rule. — The  warrants 
are  insufficient,  and  the  evidence  does  not  show  any  offence 
which  comes  within  the  Treaty  of  Extradition.  Beg  v.  Cooper,  L. 
R  2  C.  C.  123,  43  L.  J.  M.  C.  89  ;  Beg.  v.  Newman,  8  Q.  B.  D.  706, 
61  L  J.  M.  C.  87 ;  In  re  Windsor,  6  B.  &  S.  522. 

There  is  no  evidence  to  bring  the  case  within  either  s.  75  or 
8.  76  of  24  &  25  Vict,  c.  96,  nor  is  anything  shown  in  the  nature 
of  larceny  by  a  bailee  or  larceny  by  a  trick,  and  it  cannot  be  said 
that  there  has  been  embezzlement,  for  the  prisoner  was  not  in 
the  position  of  a  clerk  or  servant  Some  of  the  charges  specified 
in  the  French  warrant  must  fail,  and,  as  the  committal  appears 
to  be  on  all,  the  failure  of  one  will  vitiate  the  whole  warrant 
[They  also  referred  to  Reg.  v.  Easmll,  L.  &  C.  58 ;  30  L  J.  M.  C. 
175 ;  Beg.  v.  Oxenham,  46  L  J.  M.  C.  125.] 

Cur.  adv.  vult. 

Feb.  26.  The  following  judgments  were  delivered :  — 
Cave,  J.  —  In  tliis  case  the  Solicitor-General  and  Mr.  Sutton 
showed  cause  against  a  rule  nisi  for  a  habeas  corpus  which  had 
been  obtained  on  behalf  of  David  Henri  Bellencontre  on 
the  •  ground  that  he  had  not  committed  any  extradition  [*  136] 
crime  for  which  he  could  be  delivered  over  for  trial  to  the 
authorities  in  France.  Substantially  two  points  were  made  on  his 
behalf;  the  one  technical,  the  other  substantial.  The  first  or 
technical  point  had  reference  to  the  form  of  the  French  warrant, 
the  warrant  of  the  Secretary  of  State,  and  the  warrant  of  Sir  John 
Bridge ;  and  it  was  contended  that  they  or  some  of  them  were  not 
in  the  proper  form.  I  am  of  opinion  that  there  is  nothing  in  that 
ground  of  objection.  When  one  comes  to  look  at  the  French 
warrant  it  appears  to  me  to  state  an  offence  within  No.  18  of 
the  crimes  for  which  extradition  is  to  be  granted.  It  states  in 
effect  that  the  prisoner  was  in  nineteen  cases  guilty  of  an 
abuse  of  confidence  and  of  fraudulent  misappropriation  of  the 
property  which  had  been  deposited  with  him  in  his  character  of 
a  notary.    That  seems  to  me  a  sufficient  statement  of  an  offence 
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under  No.  18  of  the  Extradition  Treaty.  The  warrant  of  the 
Secretary  of  State  only  translates  that  into  the  corresponding 
English  provision  of  the  same  article,  and  describes  the  charge 
as  one  of  fraud  by  a  bailee.  That  no  doubt  is  somewhat  wider 
than  the  statement  in  the  French  warrant,  which  specifies  fraudu- 
lent misappropriation  by  a  notary  who  has  been  intrusted  with 
the  property,  but  I  see  no  objection  to  it  on  the  ground  of  its 
being  wider.  The  duty  of  the  Secretary  of  State  is  to  call  the 
attention  of  the  police  magistrate  to  what  he  is  required  to  do 
under  the  Extradition  Treaty,  and  it  is  enough  if  he  draws 
attention  to  the  particular  crime  under  the  3rd  article  of  the 
Extradition  Treaty,  and  that  is  fraud  by  a  bailee,  which  expresses 
in  general  terms  what  is  expressed  rather  more  specifically  in 
the  French  warrant.  The  warrant  of  Sir  John  Bridge  seems  to 
me  also  perfectly  good.  "  Fraud  by  a  bailee  "  is  a  term  used  in 
No.  18,  and  it  is  for  the  magistrate  to  inquire  whether  the 
evidence  laid  before  him  shows  an  offence  of  "  fraud  by  a  bailee  " 
of  such  a  nature  as  would  be  cognisable  in  an  English  Court  of 
justice.  Now,  in  order  to  do  that,  he  has  to  consider  the  law  in 
respect  of  frauds  by  bailees  and  the  evidence  which  is  produced 
before  him,  and  he  arrives  at  the  conclusion  that  there  is  evidence 
of  a  fraud  by  a  bailee  who  is  an  agent  of  the  party.  Although 
•it  might  not  be  suificient  to  convict  any  bailee  in  an 
[*  137]  English  *  Court  of  justice,  it  is  suflScient  for  the  purpose 
when  the  bailee  who  is  charged  is  an  agent.  It  seems  to  me 
that  is  a  very  proper  mode  of  expressing  the  result  of  the  inquiry, 
and  that  there  is  no  ground  for  saying  that  there  is  any  technical 
informality  in  any  of  these  warrants  which  would  justify  us  in 
discharging  the  prisoner. 

Then  we  come  to  the  substantial  point,  which  is  that  the 
evidence  which  was  laid  before  Sir  John  Bridge  was  not  suffi- 
cient to  have  satisfied  him  that  a  crime  punishable  by  English 
law  had  been  committed  by  Bellencontre.  Now,  when  one  comes 
to  deal  with  that  point,  one  is  at  once  struck  with  the  supe- 
riority of  the  French  criminal  law  over  our  own.  We  find  there 
a  perfectly  clear  and  comprehensive  definition  of  the  oflfence 
which  is  made  punishable.  It  is  abuse  of  confidence  or  fraudu- 
lent misappropriation  by  any  person  who  has  been  intrusted  with 
property,  a  wide  and  general  definition  which  embraces  undoubt- 
edly a  good  deal  more  than  is  expressed  by  our  law  on  the  same 
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subject.  Our  law,  unfortunately,  instead  of  being  in  the  form  of 
a  code,  or  even  of  a  well-drawn  Consolidation  Act,  is  a  thing 
of  shreds  and  patches,  and  one  has  to  look  to  different  portions 
of  the  statute  law  in  order  to  see  to  what  extent  a  person  who 
has  been  intrusted  with  property  is  made  responsible  for  the 
fraudulent  misappropriation  of  it 

Now,  we  find  that  law,  as  I  have  said,  in  diflferent  parts  of  our 
statute  law.  In  the  case  of  a  bailee  —  in  the  case,  that  is  to  say, 
of  all  bailees  —  they  are  made  responsible  where  the  article  which 
they  have  been  intrusted  with  is  one  which  they  are  to  return  or 
to  deliver  to  somebody  else  in  specie,  but  they  are  not  made 
responsible  where  they  are  at  liberty,  or  are  bound,  to  convert 
the  particular  article  delivered  to  them  into  something  else 
before  they  return  it  or  deliver  it  to  the  other  persons  to  whom 
they  are  instructed  to  deliver  it.  Now  that  being  the  case,  the 
charge  against  Bellencontre  did  not  prove  an  offence  of  that 
nature.  Therefore  that  particular  provision  of  our  law  is  out  of 
the  question. 

Then  there  are  two  sections  in  the  Act  of  1861  which  deals 
with  crimes  against  property  (24  &  25  Vict.,  c.  96),  namely,  ss.  75 
and  76,  which  also  contain  provisions  for  the  punishment  of 
*  fraudulent  bailees  in  certain  cases  and  of  fraudulent  bailees  [*  138] 
of  particular  kinds.  Where  a  man  is  a  bailee  of  a  particular 
kind  —  a  banker,  a  merchant,  an  agent,  or  a  factor  —  and  receives 
property  with  written  instructions  how  he  is  to  dispose  of  it,  and  he 
misappropriates  that  property,  then  under  s.  75  he  is  punishable ; 
but  our  law  requires,  what  the  French  law  does  not  require, 
written  instructions,  and  therefore  the  first  part  of  that  section  is 
not  applicable  to  the  present  case.  There  is  the  second  part  of 
the  section  which  is  also  not  applicable,  because  it  excludes  money 
which  was  the  subject-matter  of  the  ofifences  committed  by 
BeUencontre  in  this  case.  That  brings  us  to  s.  76,  which  is  the 
last  provision  of  the  statute  law  having  any  application  to  a  case 
of  that  kind,  and  by  that  section  bailees  of  a  certain  specified 
description,  bankers,  agents,  and  other  people  are  made  punishable 
when  they  receive  property  for  safe  custody  and  misapply  it. 
That,  again,  is  obviously  very  much  narrower  than  the  French 
offence,  because,  in  the  first  place,  it  applies,  not  to  all  bailees, 
but  only  to  bailees  of  the  kind  there  specified,  and  whether  the 
specification  is  suflBciently  wide  to  include  all  bailees  I  should 
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prefer  not  to  say,  because  it  is  impossible  to  know  what  circum- 
stances may  subsequently  arise  which  may  turn  out,  although 
they  are  case&  of  bailees,  not  to  be  included  in  the  specified 
kinds  of  bailees  here  referred  to.  Not  only  in  that  respect  may 
there  be  a  diflference,  but  there  obviously  is  another  very  im- 
portant diflference  between  the  French  law  and  the  English  law 
in  this  respect,  that  by  our  law  the  property  must  have  been 
intrusted  to  the  particular  bailee  for  safe  custody.  If  it  is  intrusted 
to  him  for  any  purpose  other  than  that  special  purpose,  then  the 
selling  or  parting  with  the  goods  or  transferring  the  property  is  no 
longer  an  offence  within  s.  76.  Therefore,  as  I  have  said,  it  follows 
that  our  criminal  law  is  very  much  narrower  on  those  points,  and 
far  less  clear,  than  the  law  of  France  is.  It  is  fenced  round  with 
exceptions,  which  make  it  somewhat  diflBcult  at  times  to  apply 
it.  We  have,  therefore,  to  see  whether  the  facts  laid  before  the 
magistrate  justified  him  in  coming  to  the  conclusion  that  there  was 
a  primd  facie  case  made  out  of  an  offence  agaiust  the  English  law. 
Now,  for  that  reason  I  have  gone,  with  the  assistance  of  my  learned 

brother,  carefully  through  the  nineteen  different  cases  wliich 
[*  139]  have  *  been  made  against  Bellencontre,  and  I  find  that  with 

regard  to  the  third,  the  fourth,  the  seventeenth  and  eigh- 
teenth cases,  there  is  primd  facie  evidence  of  the  commission  of  a 
crime  against  the  English  law,  or  what  would  be  a  crime  by  Eng- 
lish law.  Of  course,  it  does  not  follow  that  because  there  is  primd 
facie  evidence  to  that  effect  the  prisoner  will  necessarily  be  con- 
victed of  it.  That  will  be  a  question  for  the  tribunal  by  which  he 
will  have  to  be  tried ;  but  all  that  is  necessary  for  the  magistrate 
here  to  be  satisfied  of  is  that  there  is  such  evidence  as  would  war- 
rant him  in  committing  the  prisoner  for  trial  in  an  English  Court 
of  justice,  if  what  he  did  had  been  done  in  this  country.  It  appears 
to  me,  having  regard  to  those  four  cases,  that  there  is  the  neces- 
sary amount  of  evidence,  and,  consequently,  as  to  those  four,  he 
would  be  rightly  extradited  for  the  purpose  of  being  tried  in 
France.  That  being  so,  it  follows  to  my  mind  that  the  warrant 
is  good,  and  that,  consequently,  the  writ  of  habeas  corpiis  ought 
not  to  go.  Two  objections  have  been  raised  by  Mr.  Grain,  about 
which  I  should  like  to  say  a  word,  and  one  is  that  the  term  made 
use  of  in  the  French  warrant  is  embezzlement.  Now,  in  the 
first  place,  that  is  not  the  term  used  in  the  French  warrant :  that 
is  the  term  made  use  of  to  translate  it.    It  might  with  equal 
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propriety  be  translated  as  fraudulent  misappropriation,  and  then 
the  point  made  by  Mr.  Grain  would  not  arise.  That  point  was 
that  embezzlement  in  our  law  means  misappropriation  of  money 
by  a  clerk  or  servant.  Embezzlement  does  not  mean  that 
misappropriation  by  a  clerk  or  servant  is  the  only  species  of 
embezzlement  to  which  the  law  actually  gives  that  name,  and  so 
it  is  to  be  regarded  as  if  that  were  the  only  subject-matter  to 
which  the  term  embezzlement  could  be  applied;  but  in  my 
judgment  that  is  not  so;  embezzlement  means  nothing  more  nor 
less  than  a  fraudulent  misappropriation,  and  although  it  is  called 
embezzlement  where  it  is  committed  by  a  clerk  or  servant, 
because  it  is  only  in  that  case  that  it  is  made  punishable  under 
that  name,  yet  the  thing  actually  exists  in  other  cases  than  those 
of  a  clerk  and  servant,  and  is  made  punishable  in  the  case  of  a 
banker,  merchant,  factor,  or  agent  by  those  sections  of  the  Act 
of  1861,  to  which  I  have  referred.  Another  point  which  was 
taken  was  that,  inasmuch  as  Sir  John  Bridge  has  committed 
the  *  prisoner  upon  all  of  these  charges,  therefore,  the  war-  [*  140] 
rant  not  being  good  as  to  all  of  them,  it  ia  bad  as  to  all. 
That  is  a  point  which  I  am  unable  to  understand.  There  is  a  com- 
mittal of  the  prisoner  upon  a  warrant  which  describes  him  as 
having  been  guilty  of  frauds  as  a  bailee  and  of  frauds  as  an  agent. 
It  does  not  specify  upon  which  of  those  oflfences  the  evidence  had 
satisfied  Sir  John  Bridge.  I  think  it  is  fair  to  assume,  in  the  absence 
of  anything  to  the  contrary,  that  it  may  have  satisfied  him  upon 
alL  If  it  did  satisfy  him  upon  all,  then  to  that  extent  it  seems 
to  me  that  he  was  wrong,  that  there  was  no  evidence  that  should 
have  satisfied  him  except  in  the  four  cases  that  I  have  named. 
But  the  only  object  of  specifying  those  cases  is  in  order  to  give 
the  prisoner  the  right,  if  he  wishes  to  make  use  of  it,  to  object 
to  being  tried  in  France  for  those  other  offences  —  for  the  other 
fifteen  —  on  the  ground  that  those  are  not  in  themselves  crimes 
for  which  he  could  have  been  extradited.  That  objection  he 
will  have  the  opportunity  of  taking ;  but  I  do  not  see  that  there 
is  any  reason  why  the  warrant,  which  is  in  perfectly  general 
terms,  is  not  to  be  held  by  us  to  be  good  in  respect  oiE  those 
cases  as  to  which  there  is  sufficient  primd  facie  evidence  to  go 
upon.  For  that  reason  it  seems  to  me  that  this  technical  objection, 
like  the  others,  fails,  and  that  consequently  the  rule  ought  to  be 
discharged. 


94  EXTRADITION. 


In  re  BellMioontre,  1881,  2  Q.  B.  140, 141. 


Wills,  J.  —  I  am  of  the  same  opinion.  As  to  the  technical 
objections  which  have  been  referred  to,  there  seems  to  be  really 
nothing  in  them,  and  I  do  not  think  they  are  worth  serious 
discussion.  The  substance  of  the  Extradition  Act,  33  &  34 
Vict.,  c.  52,  seems  to  me  to  require  that  the  person  whose  extra- 
dition is  sought  should  have  been  accused  in  a  foreign  country 
of  something  which  is  a  crime  by  English  law,  and  that  there 
should  be  a  primd  facte  case  made  out  that  he  is  guilty  of  a 
crime  under  the  foreign  law,  and  also  of  a  crime  under  English 
law.  If  those  conditions  are  satisfied,  the  extradition  ought  to 
be  granted.  We  cannot  expect  that  the  definitions  or  descrip- 
tions of  the  crime  when  translated  into  the  language  of  the  two 
countries  respectively,  should  exactly  correspond.     The  definitions 

may  have  grown  up  under  widely  diflferent  circumstances 
[*  141]  *  in  the  two  countries ;  and  if  an  exact   correspondence 

were  required  in  mere  matter  of  definition,  probably  there 
would  be  great  diflBculty  in  laying  down  what  crimes  could  be 
made  the  subjects  of  extradition.  Now  this  difficulty  has  been 
met,  as  it  seems  to  me,  by  the  first  schedule  to  the  Extradition 
Act,  1870  (33  &  34  Vict,  c.  52),  which  describes  what  are  the 
various  extradition  crimes.  In  this  case,  the  man  has  been  accused 
of  a  number  of  things  which  clearly  fall  within  article  408  of  the 
French  Code,  and  therefore  are  crimes  in  France,  and  crimes  which 
clearly  fall  under  number  18  in  the  French  part  of  the  Treaty 
of  Extradition.  One  looks,  then,  to  see  whether  in  the  cor- 
responding English  section,  No.  18  of  article  3,  there  is  a  crime 
described  by  English  law  which  crime  has  been  made  out  by  the 
evidence.  It  seems  to  me  that  there  is  no  difficulty  in  saying 
which  of  the  definitions  it  falls  under.  It  is  either  fraud  by 
a  bailee  or  an  agent,  made  criminal  by  an  Act  in  force  in  England. 
I  cannot  help  saying  that  I  share  a  certain  feeling  of  humil- 
iation which  my  learned  brother  has  expressed,  when  one  is 
obliged  to  confess  formally  to  a  neighbouring  country  that  a 
great  part  of  the  atrocious  things  which  have  been  done  by 
this  man,  if  the  evidence  is  to  be  relied  upon,  are  not  punishable 
by  English  law.  It  does  seem  an  extraordinary  thing  that  a  man 
being  intrusted  with  money  by  other  people  for  investment 
should  be  able  to  put  it  into  his  own  pocket  fraudulently  and 
dishonestly,  and  yet  commit  no  crime  punishable  by  English 
law.     I  am  reminded  of  a  circumstance  that  was  mentioned  to 
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me  some  time  ago  by  a  friend  very  greatly  versed  in  the 
English  criminal  law.  In  the  course  of  his  studies  he  made  out 
a  Ust'  of  the  iniquitous  things  which  could  be  done  by  the 
English  law,  without  bringing  the  man  under  any  provision 
of  the  common  or  statute  law,  and  he  had  had  it  in  his  mind 
at  one  time  to  publish  it,  to  show  how  defective  the  law  was, 
but  he  forbore  on  grounds  of  public  policy  to  call  attention 
to  what  people  might  do  without  rendering  themselves  liable  to 
punishment.  Certainly  we  have  a  very  signal  illustration  of  it 
with  regard  to  the  particular  classes  of  fraud  established  in  this 
case.  But  fortunately  we  have  s.  76  of  the  Act,  24  •&  25  Vict.,  c. 
96,  which  provides  that  whoever  being,  amongst  other 
*  things,  an  attorney  or  agent,  and  intrusted  with  the  prop-  [*  142] 
erty  of  any  other  person  for  safe  custody,  shall  commit 
certain  frauds  in  respect  of  it  shall  be  punishable.  There  is  no 
doubt  that  Bellencontre  answered  this  description  of  an  attorney 
or  agent  as  nearly  as  a  person  carrying  on  business  in  France  could. 
There  is  no  doubt  also  that  he  was  intrusted  with  property  within 
the  meaning  of  that  section,  because  he  was  intrusted  with  money, 
and  the  definition  clause  (24  &  25  Vict,  c.  96,  s.  1)  makes  money  a 
portion  of  the  articles  which  are  comprehended  under  property. 
There  is  no  doubt  also  that  there  is  evidence  that  with  intent  to 
defraud  he  appropriated  that  money  to  his  own  use. 

Then  one  question  remains,  was  he  intrusted  with  the  money 
for  safe  custody  ?  This  section  deals  with  property  of  every 
description,  and  money  is  probably  the  most  important  and  the 
most  common  subject  in  respect  of  which  frauds  of  this  kind  are 
carried  out,  so  I  cannot  for  a  moment  doubt  that  the  section  was 
meant  to  have  a  real  and  substantial  operation  with  regard  to 
money,  and  with  regard  to  money  that  was  intrusted  to,  amongst 
other  people,  merchants,  brokers,  attorneys,  or  agents.  Now,  to 
hold,  as  has  been  suggested,  that  the  section  applies  only  to 
money  which  is  put  into  a  bag  and  given  to  a  man  to  keep  in  a 
drawer  would  be,  to  my  mind,  simply  a  reductio  ad  dbmrdum^ 
because  in  the  business  of  this  and  every  other  civilised  country 
no  such  process  as  that  ever  takes  place ;  and  the  probability  is 
that  if  a  man  did  keep  money  intrusted  to  him  for  safe  custody 
in  that  way  it  would  be  said,  if  he  lost  the  money,  that  he  had 
not  taken  reasonable  means  to  secure  its  custody.  I  cannot 
doubt  that  it  is  fully  within  the  meaning  of  the  Act,  if  the 


96  EXTRADITION. 


In  re  Bdlflnixmtn,  1801,  9  0.  B.  142,  143. 


money  is  intrusted  to  him  under  circumstances  which  would 
make  it  his  duty  to  pay  it  to  a  special  account  with  a  bank,  or  to 
keep  it  in  any  other  reasonable  way  in  which  men  of  business 
ordinarily  keep  their  money,  so  as  to  have,  not  the  specific  coins, 
but  the  equivalents,  at  call  when  demanded.  It  seems  to  me 
that  Reg.  v.  Fullagar,  41  L.  T.  448,  is  absolutely  on  all-fours  with 
some  portion  of  the  present  case  in  that  respect,  because  there  the 
money  which  was  held  to  be  the  subject  of  safe  custody  in  the 

hands  of  the  solicitor  who  received  it,  was  paid  over  to  him 
[*  143]  on  *  behalf  of  a  client  to  whom  he  wrote  announcing  that 

he  had  it,  and  asking  for  instructions  for  investment.  He 
received  answers  which  clearly  contemplated  future  investment, 
but  which  also  contemplated  that  the  client  could  interfere  further 
by  giving  directions  as  to  investment  on  being  consulted  before  the 
investment  was  actually  made.  Under  those  circumstances  the 
Court  held,  without  any  hesitation,  that  it  had  been  intrusted  to 
him  for  safe  custody.  In  the  present  instance,  in  numbers  3  and  4, 
which  my  learned  Brother  has  dealt  with,  my  opinion,  and  I 
believe  his,  is  that  with  regard  to  the  sums  of  6000  fr.  and 
2500  fr.  respectively,  there  is  evidence  (we  do  not  say  conclusive 
evidence,  but  there  is  evidence)  that  the  6000  fr.  was  originally, 
and  the  2500  fr.  after  repayment  by  Elie,  intrusted,  not  for  invest- 
ment, but  for  safe  custody,  and  that  there  had  been  no  change 
of  the  circumstances  under  which  either  sum  was  so  held; 
therefore  they  seem  to  us  to  fall  within  the  principle  of  JReg.  v. 
Fullagar,  41  L.  T.  448.  With  regard  to  the  other  two  charges 
(numbers  17  and  1 8),  the  case  of  the  Guilberts,  the  two  sisters  for 
whom  this  man  had  received  a  sum  of  money  of  about  11,000  fr., 
which  belonged  in  moieties  to  each  of  them,  but  as  to  which,  inas- 
much as  the  moneys  were  subject  to  dotal  rights,  so  that  there 
might  be  persons  in  succession  to  them  who  would  be  entitled  to 
the  capital,  they  could  not  themselves  receive  the  capital  and  divide 
it,  there  is,  I  do  not  say  conclusive  evidence,  but  there  is  evidence 
that  he  held  that  sum  for  investment  in  this  sense,  and  in  this 
qualified  sense  only,  that  he,  like  themselves,  was  to  look  out  for 
an  investment,  and,  if  he  found  an  investment,  to  communicate 
with  them  and  ascertain  whether  it  was  satisfactory,  they  in  the 
meantime  looking  out  for  investments  themselves.  The  fact  that 
one  of  them  found  an  investment,  and  the  other  had  been  looking 
out  for  it,  seems  to  my  mind  to  be  evidence  that  there  was  no 
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definite  trust  to  the  i^ent  to  inveftt  without  further  consultation 
with  them,  and  that,  therefore,  until  any  further  directions 
should  be  given,  which  would  be  necessary  before  investment  took 
place,  it  was  held  for  safe  custody  and  nothing  else.  A  good  deal 
of  stress  was  laid  upon  an  expression  in  which  it  was  said  that 
he  had  made  himself  answerable  for  the  investment.  I 
•have  already  pointed  out  that  I  do  not  think  that  is  at  all  [*  144] 
the  meaning  of  the  French  term,  and  that  "  J'en  riponds^ 
in  my  opinion  means,  "  I  will  answer  for  it,"  in  this  sense,  that ''  I 
am  perfectly  confident  I  shall  be  able  to  find  an  investment,"  not 
that "  I  make  myself  responsible  to  invest  it  without  anything 
farther."  It  seems  to  me,  with  regard  to  those  four  offences,  that 
there  is  distinct  evidence  to  go  to  a  jury,  and,  therefore,  evidence 
sufficient  to  justify  the  committal  by  the  magistrate  for  extradi- 
tion. I  think,  also,  that  the  objection  that  because  some  of  the 
charges  are  not  witliin  the  Extradition  Treaty,  therefore  the 
warrant  is  bad,  and  the  man  is  to  be  set  at  liberty,  cannot  be 
maintained  It  seems  to  me  that  the  warrant  is  general.  It 
speaks  of  committal  for  crimes  of  a  certain  specified  kind,  which 
are  described  in  number  18  of  article  3  of  the  treaty,  and  it  is 
sufficient,  if  there  are  facts  which  are  evidence  that  such  crimes 
have  been  committed.  The  warrant  is  statutory  in  its  form,  and 
is  not  to  be  construed  as  an  ordinary  English  common-law  docu- 
ment, and  it  is  not  at  all  necessary,  in  my  judgment,  that  there 
should  be  anything  like  the  same  particularity  that  there  would 
be  in  respect  of  the  warrant  of  committal  to  the  gaols  of  this 
country  under  ordinary  circumstances.  For  these  reasons,  I  am 
of  opinion  that  this  habeas  eorptts  ought  not  to  issue. 

Bule  discharged. 

ENGLISH  NOTES.  • 

By  the  definition  clause  of  the  Extradition  Act,  1870  (33  &  34  Vict., 
c.  62),  8.  26  (inter  alia),  the  term  ^'extradition  crime  "  means  a  crime 
which,  if  committed  in  England  or  within  English  jurisdiction,  would 
be  one  of  the  crimes  described  in  the  First  Schedule  to  the  Act. 

The  first  schedule  gives  a  list  of  crimes,  and  provides  that  they  '^re 
to  be  construed  according  to  the  law  existing  in  England,  or  in  a 
British  possession,  (as  the  case  may  be,)  at  the  date  of  the  alleged 
crime,  whether  by  common  law  or  by  statute  made  before  or  after  the 
passing  of  the  Act.  These  include  Murder;  Manslaughter;  Counter- 
feiting money;  Forgery;  Embezzlement  and  larceny;  Obtaining  money 
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on  goods  by  false  pretences ;  Crimes  by  bankrupts  against  bankruptcy 
law;  Fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  or  director,  or 
member,  or  public  officer  of  any  company  made  criminal  by  any  Act 
for  the  time  being  in  force;  Rape;  Abduction;  Child  stealing;  Bur- 
glary and  housebreaking;  Arson;  Bobbery  with  violence;  Threats 
with  intent  to  extort;  Piracy  by  law  of  nations;  Sinking  or  destroy- 
ing a  vessel  at  sea;  Assaults  on  board  ship  with  intent  to  kill  or  do 
grievous  bodily  harm  ;  Mutiny,  or  conspiracy  to  revolt  on  board  ship. 

The  Extradition  Act,  1870,  is  an  enabling  Act  empowering  the 
Government  by  the  joint  efEect  of  an  arrangement  with  the  foreign 
State  and  an  Order  in  Council  to  give  facilities  for  extradition  under 
the  conditions  laid  down  by  the  Act.  Some  of  the  most  important  of 
these  conditions  are  briefly  as  follows :  — 

By  section  3  —  A  fugitive  criminal  shall  not  be  surrendered  (1)  if 
the  offence  in  respect  of  which  his  surrender  is  demanded  is  one  of  a 
political  character,  or  if  he  prove  that  the  demand  is  made  with  a  view 
to  punish  him  for  an  offence  of  a  political  character;  or  (2)  unless  pro- 
vision is  made  by  the  law  of  the  foreign  State  or  by  the  extradition 
treaty  that  the  fugitive  criminal  shall  not  be  tried  for  an  offence  com- 
mitted prior  to  his  surrender,  other  than  the  extradition  crime  on  which 
the  surrender  is  grounded. 

By  section  10  —  If  the  foreign  warrant  authorising  the  arrest  is  duly 
authenticated  and  such  evidence  is  produced  as  (subject  to  the  provisions 
of  the  Act)  would,  according  to  the  law  of  England,  justify  the  com- 
mittal for  trial  of  the  prisoner  if  the  crime  had  been  committed  in  Eng- 
land, the  police  magistrate  shall  commit  him  to  prison  (to  await  the 
warrant  of  a  Secretary  of  State  for  his  surrender),  but  otherwise  shall 
order  him  to  be  discharged. 

"Where  a  prisoner  has  been  committed  for  extradition  in  respect  of 
crimes  prima  facie  divested  of  any  political  character,  and  there  is  no 
evidence  that  they  are  of  a  political  character,  or  that  his  extradition  is 
demanded  in  order  to  punish  him  for  an  offence  of  a  political  character, 
the  Court  will  not  on  a  mere  suggestion  to  that  effect  grant  a  habeas 
corpus.  In  the  absence  of  evidence,  it  is  for  the  Government  to  deal 
with  any  question  as  to  the  good  faith  of  the  demand.  In  re  Arton  (21 
Dec,  1896),  1896, 1  Q.  B.  108,  65  L.  J.  M.  C.  23. 

In  the  sequel,  In  re  AHon,  No.  2,  1896,  1  Q.  B.  509,  65  L.  J.  M.  C. 
50,  74  L.  T.  249,  44  W.  R.  351,  the  Court  held  that  fraudulent 
falsification  of  accounts  as  director  or  officer  of  a  public  company 
and  constituting  the  crime  of  ''faux  en  ^critures  de  commerce'' 
within  the  147th  article  of  the  Code  P^ual  is  an  extradition  crime 
within  the  treaty  with  France,  and  within  the  Extradition  Acts,  1870 
and  1873. 
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It  has  been  held  that,  under  the  existing  treaty  with  Belgium,  as 
construed  along  with  the  Act,  it  is  discretionary  with  the  Government 
whether  they  will  surrender  their  own  subjects.  In  re  Galway,  Ex 
parte  QaXway  (1896),  1896,  1  Q-  B.  230,  66  L.  J.  M.  C.  38,  73  L.  T. 
756,  44  W.  R.  313. 

AMERICAN  NOTEa 

Dr.  Spear,  in  his  work  on  Extradition  (p.  40),  states  that  <<  The  general 
rule  of  evidence  adopted  in  the  extradition  treaties  of  the  United  States  is,  that 
the  charge  of  criminality  on  which  the  demand  for  delivery  is  based  must  be 
supported  by  such  evidence  as  would  justify  the  apprehension  and  commit- 
ment for  trial  of  the  person  accused,  if  the  alleged  offence  had  been  com- 
mitted in  the  country  on  which  the  demand  is  made.  The  laws  of  that 
cotmtry,  and  not  those  of  the  one  making  the  demand,  furnish  this  rule ;  and 
in  this  respect  each  government  administers  its  own  laws  without  reference 
to  those  of  the  others.*' 
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No.  1.  — STAPILTON  v.  STAPILTON. 
(OH.  1739.) 

No.  2.  — GORDON  v.  GORDON. 
(CH.  1821.) 

RULE. 

A  Court  of  equity  will  support  an  agreement  entered 
into  between  members  of  the  same  family  for  the  settle- 
ment of  doubtful  rights,  although  founded  on  a  mistake. 

Where,  however,  a  material  fact  is  known  to  one  of  the 
parties  to  a  family  arrangement,  and  concealed  by  him 
from  a  party  ignorant  of  that  fact,  the  agreement  will  not 
be  specifically  enforced. 
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Btapilton  v.  Stapilton. 

1  Atk.  a-U  (Wh.  &  Tud.  L.  C.  Eq.)- 
Family  Atrcmffement.  —  Spedfie  Performanioe, 

[2]  Philip  StapiltoD/tenant  of  the  premises  in  questioD  for  ninety-nine  years,  if 
he  so  long  lived,  remainder  to  his  first  and  other  sons  in  tail,  remainder  to 
his  right  heirs,  having  two  sons,  Henry  and  Philip,  they  by  lease  and  release  of 
the  9th  and  10^  September,  1724,  in  order  to  settle  and  perpetuate  the  manors, 
&c.,  in  the  name  and  blood  of  the  Stapiltons,  and  for  making  provision  for  his  sons, 
and  for  preventing  disputes  that  might  possibly  arise  between  them  or  any  other 
person  claiming  an  interest  in  the  estates,  and  for  barring  all  estates  tail,  release 
and  confirm  to  two  trasteos  all  those  manors,  &c.,  to  hold  to  them  and  their 
heirs  (as  to  part),  to  the  use  of  Philip  the  father,  his  heirs  and  assigns  for  ever, 
and  (as  to  another  part)  to  the  use  of  the  fietther  for  life,  to  Henry  the  son  for  life, 
remainder  to  trustees  for  preserving,  &&,  remainder  to  his  first  and  every  other 
son  in  tail  male,  remainder  to  Philip  the  son  for  life,  with  like  reminders  to  his 
sous,  remainder  to  the  daughtera  of  Henry  in  tail,  remainder  to  the  daughters  of 
Philip  the  son  in  tail,  remainder  to  the  right  heirs  of  Philip  the  father.  And  as 
to  the  other  part,  to  the  use  of  Philip  the  father  for  life,  remainder  to  Philip  the 
son  for  life,  &c. 

Henry  having  died  before  a  recovery  to  carry  out  the  purposes  of  the  above 
deed  could  be  effected,  and  a  recovery  having  afterwards  been  carried  out,  which, 
according  to  its  strict  legal  effect,  would  have  ousted  the  heir  of  Henry,  a  suit 
was  brought  by  the  heir  of  Henry  to  have  the  estate  conveyed  according  tci  the 
intention  of  the  deeds  of  9th  and  10th  September,  1 724.  In  this  suit  Philip  in- 
sisted that  Henry  was  a  bastard,  and  that  his  heir  had  no  right  in  the  estate. 
The  Court  however  decreed  that  the  family  arrangement  expressed  in  the  deeds 
of  9th  and  1 0th  September,  1724,  should  be  carried  out,  and  the  property  assured 
according  to  the  intention  of  those  deeds. 

By  a  deed  dated  on  the  21st  of  August,  1661,  Philip  Stapilton 
was  tenant  of  the  premises  in  question  for  ninety-nine  years,  if  he 
80  long  live,  remainder  to  trustees  to  preserve  contingent  remain- 
ders, remainder  to  his  first  and  other  sons  in  tail  male,  remainder 

to  his  right  heirs. 
[*  3]       *  Philip  having  two  sons,  Henry  and  Philip,  they  by  deeds  of 

lease  and  release  the  9th  and  10th  of  September,  1724,  recit- 
ing, that  for  settling  and  perpetuating  all  manors,  &c.,  in  the  name 
and  blood  of  the  Stapiltons,  and  for  making  provision  for  his  two 
sons,  &c.,  for  preventing  disputes  and  controversies  that  might  pos- 
sibly arise  between  the  said  two  sons,  or  any  other  person  claiming 
an  interest  in  all  or  any  of  the  estates  therein  after  mentioned, 
and  for  barring  all  estates  tail,  and  for  answering  all  and  every  the 
purpose  and  purposes  of  the  parties  thereto,  and  for  and  in  con- 
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sideration  of  the  sum  of  5a.  release  aftd  eonfirm  to  Thompson  and 
Fairfax  all  those  manors,  &c.  To  have  ond/to  hold  to  them,  their 
heirs  and  assigns,  to  the  use  (as  to  part)  of  Phflip  the  father,  his 
heirs  and  assigns  for  ever,  and  as  to  another  'parti  to  the  use  of 
Philip  the  father  for  life,  remainder  to  Henry  che'.Bon  for  life, 
remainder  to.  trustees  to  preserve  contingent  remainders,  remainder 
to  his  first  and  every  other  son  in  tail  male,  remainder 'to  Philip 
the  son  for  life,  remainder  to  trustees  to  preserve  contingent/re- 
mainders,  remainder  to  his  first  and  other  sons  in  tail  male, 
remainder  to  the  daughters  of  Henry  in  tail,  remainder  to  the 
daughters  of  Philip  the  son  in  tail,  remainder  to  the  right  heirs 
of  Philip  the  father.  And  as  to  the  remaining  part,  to  the  use  of 
Philip  the  father  for  life,  with  like  limitations  in  the  first  place  to 
Philip  the  son  and  his  issue,  and  then  to  Henry  and  his  issue, 
remainder  in  fee  to  the  father. 

There  were  covenants  to  suffer  a  recovery  within  12  months, 
and  likewise  for  further  assurances.  —  N.  B.  To  this  deed  the 
heir  of  the  surviving  trustee  in  the  deed  in  1661  was  not  a  party. 

But  by  deeds  of  lease  and  release  dated  the  28th  and  29th  of 
September,  1724,  to  which  the  heir  of  the  surviving  trustee  of  the 
deed  of  1661  was  a  party,  the  father  and  two  sons  make  Thompson 
and  Fairfax  tenants  to  the  preecipe,  in  order  to  suffer  a  recoveiy  for 
the  purposes  mentioned  in  the  former  deeds  of  the  9th  and  10th 
of  September. 

Before  any  recovery  suffered  Henry  died,  leaving  issue  the 
plaintiff. 

Afterwards,  by  lease  and  release  the  12th  and  13th  of  April, 
1725,  to  which  the  heir  of  the  surviving  trustee  of  the  deed  of 
1661  was  a  party,  Philip  the  father  and  Philip  the  son  covenant 
to  suffer  a  recovery,  in  which  Thompson  and  Fairfax  were  to  be 
tenants  to  the  praecipe,  to  the  use,  as  to  part,  of  Philip  the  father, 
his  heirs  and  assigns ;  and  as  to  the  other  part,  to  the  use  of 
Philip  the  father  for  life,  remainder  to  Philip  the  son  in  fee. 

*In  Trinity  Term,  1725,  a  recovery  was  suffered,  in  which  [*4] 
were  the  same  tenant  to  the  praecipe,  the  same  demandant, 
and  the  same  vouchees  (except  Henry,  who  was  dead),  as  were 
covenanted  to  be  by  the  first  deed ;  it  was  likewise  suffered  within 
twelve  months  after  the  first  deed. 

The  father  Philip  Stapilton  being  dead,  the  plaintiff,  as  son  and 
heit  of  Henry,  brought  his  bill  to  establish  his  title  to  the  prem- 
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ises  in  question,  and  for.  .the*  .whole  estate  as  tenant  in  tail  under 
the  old  settlement,  aqdr-J^^be  let  into  possession,  and  for  an  account 
of  rents  received  by:Pfiilip  Stapilton  the  son,  due  since  the  death 
of  the  plaintiflC'aC  gt^n'dfather,  and  to  have  the  same  applied  for  the 
plaintiflF's  t^A^* 'during  his  infancy,  and  for  an  injunction  to 
restrain  the*  defendants  from  receiving  any  more  rents. 

The   defendant,  Philip   the   son,  by  his  answer  confesses  the 
sey^ial'-deeds  before  mentioned,  but  says,  Henry  was  a  bastard, 
atid 'that  by  virtue  of  the  deed  of  1725,  and  of  the  recovery,  he 
[Was  entitled  to  the  whole  estate  in  question. 

Upon  an  issue  directed,  Henry  was  found  illegitimate,  and  the 
cause  was  now  heard  upon  the  equity  reserved,  when  the  counsel 
for  the  plaintiff,  waiving  the  claim  to  the  whole  estate,  insisted 
upon  these  two  points  : 

1st,  That  the  recovery  suffered  in  Trinity  Term,  1725,  should 
enure  to  the  use  of  the  deeds  of  the  9th  and  10th  of  September, 
1724,  and  not  to  the  uses  of  the  deed  in  1725. 

2dly,  Supposing  it  did  not,  yet  that  the  deed  of  1724  was  such 
an  agreement  as  this  Court  will  carry  into  execution. 

As  to  the  first  point;  it  was  said  that  the  uses  when  once 
declared  cannot  be  altered,  unless  all  the  parties  entitled  to  the 
uses  join  in  the  new  declaration,  and  Henry  did  not  join  in  the 
deed  of  1725.  Tenant  in  tail  may  part  with  his  estate,  and  it 
shall  be  good  against  him,  though  not  against  his  issue.  For  tenant 
in  tail  is  not  aided  by  the  Statute  of  Westminster  the  2d,  but 
only  his  issue,  therefore  by  the  deed  of  1724,  the  uses  being  exe- 
cuted by  the  statute  of  Hen.  VIII.,  Henry  gained  a  base  fee  which  is 
not  avoidable  by  Philip  during  his  life,  and  as  his  issue  are  barred 
by  the  subsequent  recovery,  they  will  not  be  able  to  avoid  it,  and 
consequently  Henry's  estate  which  was  before  defeasible  is  made 

indefeasible  by  the  recovery. 
[*  5]  *  If  tenant  in  tail  confesses  a  judgment,  or  mortgages  the 
lands,  and  afterwards  suffers  a  recovery  to  a  collateral  pur- 
pose, that  recovery  shall  enure  to  make  good  all  his  precedent  acts 
and  incumbrances.  1  Ch.  Cas.  119.  (Lord  Chancellor  men- 
tioned a  case  in  Lord  King's  time,  where  father  tenant  in  tail, 
remainder  to  himself  in  fee,  contracting  debts  on  specialty,  his 
son  after  his  death  levying  a  fine  let  in  his  father's  creditors.) 
And  if  a  recovery  suffered  for  another  purpose  will  substantiate 
any  prior  act  of  the  tenant  in  tail,  much  more,  in  this  case,  this 
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recovery  will  substantiate  the  first  deed,  where  there  are  all 
the  parties  who  covenanted  by  that  deed. 

As  to  the  second  point;  this  cannot  be  considered  as  a  voluntary 
agreement,  for  Henry's  legitimacy  was  then  doubtful,  and  if  he  had 
proved  legitimate,  Philip  would  have  come  into  this  Court  to  have 
the  agreement  executed,  and  Henry  would  have  been  bound  by  it 
This  Court  has  decreed  the  performance  of  agreements  like  this 
founded  upon  mistakes ;  as  in  the  cases  of  Frank  v.  Frank,  1  Ch. 
Cas.  84,  and  Cann  v.  Cann,  1  P.  Wms.  723. 

For  the  defendant  it  was  argued,  as  to  the  first  point,  that 
Henry  being  dead  before  the  recovery  was  suffered,  the  intent  of 
the  parties,  in  the  first  deed,  could  not  be  pursued ;  for  the  plain- 
tiff (supposing  him  legitimate)  claims  paramount  his  father,  and 
the  deed  of  1661,  therefore  as  the  recovery  could  not  substantiate 
the  first  deed,  supposing  him  legitimate,  it  shall  not  substantiate 
it,  now  he  is  found  illegitimate. 

The  plaintiff  upon  the  death  of  his  father  had  not  any  use 
vested  in  him,  for  the  intent  of  the  parties  was,  that  the  uses 
should  arise  out  of  the  recovery;  the  ends  recited  could  not  be 
come  at  without  a  recovery,  and  where  the  intent  of  the  parties  is, 
that  the  uses  should  pass  by  fine  or  recovery,  nothing  will  pass  by 
the  deed,  that  is  intended  only  to  declare  the  uses ;  the  fine  and 
recovery  all  make  but  one  conveyance.  Cro.  Jac.  643 ;  2  Co.  Eep. 
68 ;  2  Lev.  306 ;  1  Vent  279 ;  2  Lev.  54 ;  CromwelVs  Case,  2  Co. 
Kep.  69  b,  Cro.  Jac.  320, 

As  to  the  second  point ;  take  it  as  an  agreement,  this  Court  will 
not  decree  a  performance  of  it,  for  supposing  Henry  had  been 
found  legitimate,  this  Court  would  not  have  decreed  a  performance 
of  it  against  the  plaintiff;  so  that, in  regard  to  the  defendant,  it 
must  be  considered  as  a  voluntary  agreement,  into  which  he  was 
drawn  without  any  valuable  consideration,  and  the  covenant  for 
further  assurance  will  be  void  as  the  deed  itself  to  which  it  is 
annexed  is  void ;  and  so  it  was  determined  in  the  case  of  Furzaker 
V.  Hobimon,  Prec.  in  Chan.  475. 

LoBD  Chancellor  (Lord  Hardwicke).  —  The  plaintiff  in  this 
case  is  entitled  to  have  a  decree ;  there  was  a  sufficient  foundation 
for  Philip  the  father,  and  Henry  and  Philip  his  two  sons,  to  exe- 
cute the  lease  and  release  of  the  9th  and  10th  of  September,  1724. 
It  was  to  save  the  honour  of  the  father  and  his  family,  and  was  a 
reasonable  agreement,  and  therefore  if  it  is  possible  for  a  Court  of 
equity  to  decree  a  performance  of  it,  it  ought  to  be  done. 
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[*  6]  *  It  would  be  very  hard  for  the  defendant  on  his  side  to 
endeavour  to  set  aside  this  agreement,  and  the  effect  of  this 
deed.  Consider  the  state  and  situation  of  the  family  at  the  time 
of  making  the  agreement:  Philip  had  these  children  grown  up, 
had  a  very  considerable  real  estate,  both  his  sons  then  owned  as 
legitimate,  their  father  and  mother  had  lived  together  as  husband 
and  wife  for  many  years,  and  at  the  time  of  this  agreement  were 
so ;  there  was  a  foresight  in  the  father  and  mother,  that  such  a 
dispute  between  their  two  sons  might  hereafter  arise,  to  their  dis- 
honour and  likewise  that  of  the  family. 

The  foundation  of  this  agreement,  the  ill^itimacy  of  the  eldest 
son  Henry,  has  now  been  determined  by  trial,  and  it  is  found  that 
Henry  was  a  bastard,  yet  both  the  sons  are  of  the  same  blood  of 
the  father  equally,  though  not  so. in  the  notion  of  the  law. 

If  the  eldest  son  should  be  found  illegitimate  (as  he  now  is),  the 
father  knew  he  would  be  left  without  any  provision  if  no  such 
agreement  was  made ;  and  on  the  other  hand,  if  his  legitimacy 
should  be  established,  then  Philip  the  younger  son  would  have 
nothing:  to  prevent  these  disputes,  and  ill  consequences,  the 
father  brings  both  his  sons  into  an  agreement  to  make  a  division 
of  his  real  estate.  It  is  very  plain  the  parties  did  not  know  who 
was  the  heir  of  the  surviving  trustee,  in  the  settlement  of  1661, 
at  the  time  of  the  lease  and  release  the  9th  and  10th  of  September, 
1724 ;  because  they  covenant  a  writ  of  entry  should  be  sued  out 
within  twelve  months,  which  is  a  very  unusual  time  to  limit  to 
suffer  a  recovery,  and  done  in  order  to  give  time  to  find  out  the 
heir  of  the  surviving  trustee,  if  they  could  find  him  out ;  but  he 
was  afterwards  found  and  made  a  party  to  the  deeds  of  the  28th 
and  29th  of  September,  1724. 

The  bill  is  brought  by  the  eldest  son  and  heir  of  Henry,  to  have 
the  benefit  and  possession  of  the  whole  estate,  and  to  have  an 
account  of  the  rents  and  profits,  and  to  be  quieted  in  the  posses- 
sion, and  for  general  relief.  Upon  the  first  hearing  an  issue  was 
directed  to  try  whether  Henry  the  father  was  legitimate,  and 
found  he  was  not,  and  now  the  plaintiff  insists  upon  having  the 
benefit  of  this  agreement,  whereby  he  is  only  entitled  to  a  part : 
this  being  the  bill  of  an  infant,  he  may  have  a  decree  upon  any 
matter  arising  upon  the  state  of  his  case,  though  he  has  not  par- 
ticularly mentioned  and  insisted  upon  it,  and  prayed  it  by  his  bill ; 
but  it  might  be  otherwise  in  the  case  of  an  adult  person. 
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Upon  this  case  there  arise  two  general  questions. 

First,  Whether  the  plaintiff  has  any  estate  in  law  by  virtue  of 
any  of  the  conveyances,  or  by  the  recovery  ? 

Secondly,  If  he  has  no  estate  at  law,  or  only  a  defeasible  one, 
whether  he  is  entitled  to  have  the  benefit  of  this  agreement,  and 
to  have  it  carried  into  execution  here  ? 

The  first  question  consists  of  two  branches. 

First,  Whether  the  lease  and  release  of  the  9th  and  10th  of  [7] 
September,  1724,  will  amount  to  a  good  declaration  of  the  uses  of 
the  recovery,  notwithstanding  the  subsequent  deed  of  April,  1725  ? 

Secondly,  If  not,  whether  the  recovery  of  Trinity  Term,  1725, 
having  barred  the  estate  tail,  will  make  good  any  estate  which 
passed  by  the  lease  and  release  of  the  9th  and  10th  of  September, 
1724? 

As  to  the  first ;  whether  the  lease  and  release  is  a  good  decla- 
ration of  the  uses  of  the  recovery,  I  am  strongly  inclined  to  think 
it  will  amount  to  a  good  declaration:  this  question  depends  on 
the  construction  of  law,  and  the  authority  of  cases  upon  the 
declaration  of  uses.  It  is  true,  where  there  is  an  agreement  to 
suffer  a  recovery,  and  uses  are  declared,  if  the  recovery  is  after 
suffered,  though  it  varies  in  point  of  time  from  the  recovery  cove- 
nanted to  be  suffered,  yet  if  there  is  no  subsequent  declaration  of 
uses,  the  recovery  will  enure  to  the  uses  so  declared. 

And  before  the  Statute  of  Frauds,  if  the  deeds  declaring  the  uses 
had  not  been  pursued,  a  parol  declaration  of  uses  would  have  been 
let  in ;  but  if  there  is  a  deed  declaring  the  uses,  and  the  common 
recovery  is  suffered  accordingly,  that  would,  before  the  statute, 
exclude  a  parol  declaration  of  new  uses. 

But  even  now  there  may  be  a  subsequent  declaration  of  uses, 
but  that  declaration  must  be  in  writing,  and  such  a  new  declara- 
tion of  uses  depends  upon  the  agreement  of  the  parties;  therefore, 
though  it  is  said  at  the  bar  that  the  declaration  of  uses  is  in  the 
power  of  the  tenant  in  tail,  and  that  he  may  declare  new  uses, 
I  take  that  not  to  be  law,  for  such  subsequent  declaration  must 
be  by  all  the  parties  concerned  in  interest;  and  in  the  Case  of 
the  Countess  of  Rutland,  5  Co.  Bep.  25,  it  is  not  laid  down  there, 
that  the  tenant  in  tail  might  declare  new  uses,  but  said,  whilst  it 
is  directory  only,  new  uses  may  be  declared ;  and  the  meaning  of 
that  is,  that  as  the  uses  must  arise  out  of  the  agreement  of  the 
parties,  the  parties  may  change  the  uses,  but  that  must  be  done 
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by  the  mutual  consent  of  all  the  parties  concerned  in  interest,  and 
in  that  case  it  was  a  mutual  agreement  of  all  parties. 

And  in  the  case  of  Jones  v.  Merley,  2  Salk.  677,  there  was  a 
variance  as  to  the  time  of  suffering  the  recovery,  from  the  deed 
declaring  the  uses,  and  there  held  that  a  declaration  of  uses  was 
equally  good,  whether  by  deed  or  not,  if  in  writing. 

But  in  the  present  case,  the  second  agreement  not  being  be- 
tween all  the  parties  concerned  in  interest,  ought  not  to  control 
the  first  declaration,  and  especially  as  this  recovery  was  suffered 
within  the  time  prescribed  by  the  first  deed,  and  between  the  same 

demandant  and  tenant 
[8]       The  consideration  for  suffering  the  recovery  was  good  both 
in  law  and  equity,  and  there  is  no  case  to  warrant  me  to  say, 
the  first  agreement  is  not  good  and  binding,  or  that  the  ten^t  in 
tail  could  by  his  own  agreement  afterwards  change  the  uses. 

But  if  it  was  doubtful  whether  the  recovery  suffered  in  1725 
should  enure  to  the  uses  declared  by  the  deed  of  1724, 1  am  of 
opinion  the  recovery  will  operate  to  make  good  those  estates 
which  passed  by  the  deed  of  1724, 

But  to  this  two  objections  have  been  made. 

First,  That  the  uses  must  be  governed  by,  and  operate  accord- 
ing to  the  intention  of  the  parties,  therefore  the  subsequent 
recovery  being  suffered  to  other  uses,  those  uses  will  take  place. 

Secondly,  If  any  uses  did  pass  by  the  deed  in  1724,  yet  this 
recovery  will  not  make  those  uses  good,  because  the  subsequent 
recovery  was  suffered  to  particular  uses  declared  by  the  deed  of 
1725. 

As  to  the  first  objection.  I  am  of  opinion  that  a  use  did  pass 
by  the  deed  of  1724,  and  according  to  the  intention  of  the  parties. 
It  is  certainly  true,  that,  according  to  the  Statute  of  Uses,  the 
general  doctrine  is,  that  the  uses  shall  be  executed  according  to 
the  intention  of  the  parties,  but  both  the  Courts  of  law  and  equity 
consider  what  was  the  general  and  final  intent  of  the  parties.  In 
this  case,  their  intention  was,  that  the  estate  should  pass,  and 
wherever  a  Court  of  law  or  equity  find  that  the  general  and  sub- 
stantial intent  of  the  parties  was  that  the  estate  should  pass,  they 
will  construe  deeds  in  support  of  that  intention,  different  from  the 
formal  nature  of  those  deeds  themselves ;  as  a  feoffment,  to  serve 
the  intention  of  the  parties,  shall  operate  as  a  covenant  to  stand 
seised.    The  intent  here  was,  that  the  estate  in  point  of  law  should 
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pass  by  the  deed  of  1724,  and  that  the  uses  declared  by  that  deed 
should  vest  in  the  mean  time  till  the  recovery  suffered. 

This  is  an  answer  to  the  objection  arising  from  the  Statute  of 
Uses ;  but  there  is  another  question.  What  estate  passed  by  the 
deed  of  1724? 

It  was  a  defeasible  estate  to  serve  the  uses  of  that  deed,  and  so 
is  the  resolution  in  Machell  v.  Clark,  in  Farr.  18,  Salk.  619,  Com. 
119.  That  tenant  in  tail  may  convey  a  base  fee  and  estate  de- 
feasible by  the  entry  of  the  issue. 

The  next  question  is,  Whether  the  recovery  suffered  in  1725  did 
enure  to  make  good  and  render  indefeasible  those  base  estates 
created  by  the  deed  of  1724? 

And  I  am  of  opinion  they  are  made  good. 

The  objection  to  this  is,  that  the  recovery  was  suffered  in  pursu- 
ance of  the  deed  in  1725,  wherein  there  were  new  uses  limited, 
but  the  only  uses  which  make  any  difference  in  that  deed  are  to 
Philip  the  son  and  his  heirs,  so  there  is  nobody  concerned  in  the 
question  but  Philip  and  his  heirs. 

It  has  been  argued  by  defendant's  counsel,  that,  if  the  first 
declaration  of  uses  is  in  general  to  prevail,  purchasers  of  [9] 
estates,  though  they  have  a  recovery  for  strengthening  their 
title,  with  a  declaration  of  the  uses  of  the  recovery  to  themselves 
and  their  heirs,  cannot  be  safe,  for  the  vendor  may  defeat  such 
declaration  by  a  precedent  one  to  different  uses  ;  but  in  such  cases 
I  think  a  recovery  would  not  enure  to  make  good  such  former 
declaration  of  uses,  but  only  the  uses  of  the  purchase. 

It  is  admitted,  that  if  tenant  in  tail  confesses  a  judgment,  or  a 
statute,  or  enters  into  a  bond,  and  afterwards  suffers  a  recovery 
to  bar  the  estate  tail,  it  lets  in  the  precedent  judgment.  Sec. 
And  it  is  as  clear,  if  a  tenant  in  tail  makes  a  lease  not  warranted 
by  the  statute  of  the  32  Hen.  VIIL,  if  he  suffers  a  recovery,  that 
lets  in  the  lease  and  makes  it  good.  There  are  so  many  cases 
of  this  kind,  that  it  is  not  necessary  for  me  to  mention  them. 

This  case  is  different  from  those  that  turn  only  upon  the 
point  of  the  effect  of  a  mere  declaration  of  uses ;  for  a  mere  dec- 
laration of  uses  subsists  only  upon  the  agreement  of  the  parties, 
and  in  such  cases,  where  the  agreement  has  been  changed  by 
mutual  assent  of  all  parties,  there  a  recovery  shall  enure  to  make 
good  such  last  agreement  or  declaration. 

But  if  the  estate  was  vested,  notwithstanding  such  declaration 
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of  uses,  yet  the  recovery  has  always  been  held  to  make  good  such 
defeasible  estate ;  for  the  prior  lease,  charge,  or  estate  made  by 
tenant  in  tail  is  only  defeasible  by  the  issue,  by  virtue  of  the  stat- 
ute de  donis,  which  was  made  to  protect  the  issue  against  the 
alienation  of  the  tenant  in  tail ;  therefore  the  issue  would  avoid 
such  lease,  &c.,  but  not  the  tenant  in  tail  himself ;  but  when  by 
the  recovery  he  has  gained  to  himself  a  fee,  all  the  reasoning  for 
avoiding  an  estate  made  by  tenant  in  tail  is  gone,  for  the  issue  is 
barred  by  the  recovery.  The  reason  why  the  issue  may  avoid  a 
charge  made  by  tenant  in  tail,  is  upon  account  of  the  protection 
of  the  issue  and  his  estate  under  the  statute  de  donis,  and  of  the 
privity  of  the  estate  tail;  but  when  the  privity  is  gone,  the 
reason  ceases,  and  to  this  purpose  is  the  case  of  Croker  v.  Kelsey, 
Sir  W.  Jones,  60. 

In  the  Case  of  Lord  Derwentwater,  Mod.  Cases  in  Law  and 
Equity,  172,  2nd  part,  the  question  was,  Whether  a  papist,  tenant 
in  tail,  suffering  a  recovery  and  declaring  the  uses  to  himself  in 
fee,  gained  a  new  estate  within  the  11th  and  12th  of  Will.  Ill,  or 
was  in  of  the  old  use  ?  And  it  was  held  the  5th  of  Geo.  I,  by  four 
judges  out  of  five,  appointed  delegates  to  determine  appeals  from 
the  commissioners  of  forfeited  estates,  that  he  was  in  of  the  old 
use ;  and  I  take  it  for  law,  that  a  tenant  in  tail  sufifering  a  recovery 
is  in  of  the  old  use,  and  that  the  estate  is  discharged  of  the  statote 
de  donis,  and  therefore  I  am  of  opinion  that  the  recovery  has  made 
good  this  defeasible  estate  created  by  the  deed  of  1724. 

It  has  been  objected,  that  if  the  plaintifif  has  any  title,  his 
[10]  remedy  is  at  law,  but  I  think  it  is  more  properly  here ;  he  is 
an  infant,  and  has  come  recently  into  this  Court,  nor  do  I  think 
this  case  depends  entirely  upon  the  point  of  law ;  for  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  have  an  execution  of  the  agreement, 
as  a  good  and  binding  agreement  in  this  Court. 

The  question  is.  Whether  there  was  any  valuable  consideration 
on  all  sides  for  entering  into  this  agreement  ?  If  so,  then  there  is 
a  suflBcient  ground  for  coming  here ;  but  a  mere  volunteer  is  not 
entitled  to  come  here  for  an  execution  of  an  agreement ;  but  here 
is  a  proper  consideration  as  appears  in  the  recital  of  the  deed  of 
1724 ;  neither  is  it  the  common  case  of  a  bastard,  for  the  law  of 
England  does  allow  of  some  privileges  to  a  bastard  eigne,  and  their 
parents  are  not  punishable  by  the  canon  law  for  antenuptial 
fornication. 
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In  the  case  of  Cann  v.  Cann,  1  P.  Wins.  727,  it  was  laid  down  by 
Lord  Macglesvield,  that  an  agreement  entered  into  upon  a  suppo- 
sition of  a  right,  or  of  a  doubtful  right,  though  it  after  comes  out 
that  the  right  was  on  the  other  side,  shall  be  binding,  and  the 
right  shall  not  prevail  against  the  agreement  of  the  parties,  for 
the  right  must  always  be  on  one  side  or  the  other ;  and  therefore 
the  compromise  of  a  doubtful  right  is  a  sufficient  foundation  of  an 
agreement 

Another  objection  has  been  made  to  this  agreement,  that  the 
benefit  on  Henry  and  Philip's  side  was  not  mutual  and  equal. 

During  both  their  lives  the  benefit  and  obligation  were  mutual, 
and  Henry  would  have  been  equally  compellable  to  suffer  a 
recovery  with  Philip. 

But  it  is  said,  that  an  alteration  as  to  their  mutual  benefit  has 
happened  by  the  death  of  Henry,  and  it  is  said,  that  if  Henry  had 
been  legitimate  the  plaintiff  would  not  have  been  compellable  to 
suffer  a  recovery,  because  the  issue  in  tail  is  not  compellable 
to  perform  the  covenants  of  his  ancestor  the  tenant  in  tail. 

But  here  the  chance  was  at  first  equal,  and  it  is  hard  to  say 
that  the  act  of  God  should  hinder  the  agreement  from  being 
carried  into  execution ;  the  chance  was  equal,  who  died  first, 
Henry  or  Philip :  if  Henry  had  been  legitimate,  and  Philip  had 
died  in  Henry's  life,  leaving  children,  I  am  of  opinion  Philip's 
son  would  have  been  entitled  to  have  come  against  Henry  for  an 
execution  of  the  agreement ;  and  therefore  the  chance  was  at  first 
equal  on  both  sides,  and  we  are  not  to  consider  how  the  event  has 
happened. 

Another  objection  has  been  taken,  that  the  father  made  use  of  his 
coercive  power  over  Philip  to  force  him  into  this  agreement,  and  it 
is  said  equity  does  not  favour  agreements  made  by  compulsion. 

But  this  Court  always  considers  the  reasonableness  of  the  agree- 
ment: besides  hers  is  no  proof  of  compulsion  by  the  father;  if  there 
was  any  compulsion,  it  seems  rather  to  have  been  made  use 
of  against  Henry,  who  was  then  esteemed  his  eldest  son,  [11] 
and  considering  the  consequence  of  setting  aside  this  agree- 
ment, a  Court  of  equity  will  be  glad  to  lay  hold  of  any  just  ground 
to  carry  it  into  execution,  and  to  establish  the  peace  of  a  family. 

His  Lordship  therefore  declared,  that  the  plaintiff  is  entitled  to 
the  lands  and  premises  limited  in  remainder,  to  the  first  son  of 
Henry  Stapilton,  his  father,  by  the  deeds  of  the  9th  and  10th  of 
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September,  1724,  according  to  the  uses  therein,  and  to  the  benefit 
of  the  covenants  in  those  deeds,  and  decreed  the  defendant  Philip 
to  come  to  an  account  for  the  rents  of  the  said  premises,  and 
declared  that  Philip  was  entitled  to  hold  the  lands  limited  by  the 
deeds  of  the  9th  and  10th  of  September,  1724,  to  Philip  the  elder 
for  life,  with  a  remainder  to  the  defendant  for  life,  agaii^t  the 
plaintiff  and  his  heirs,  and  that  the  defendant  should  make  further 
assurance  to  the  plaintiff  of  his  part,  and  the  plaintiff  the  like 
assurance  to  the  defendant  of  his  part,  and  no  costs  on  either 
side.    Eeg.  Lib.  B,  1738,  foL  446. 


Gordon  ▼.  Ctordon. 

3  Swanst.  400-482  (19  B.  B.  230). 

Family  Arrangement.  —  Concealment  of  Facte. 

[400]  An  agreement  between  two  brothers,  the  younger  of  whom  disputed  the 
legitimacy  of  the  elder,  for  a  division  of  the  family  estates,  rescinded  after 
a  lapse  of  nineteen  years ;  the  legitimacy  of  the  elder  being  established  on  the 
trial  of  an  issue  directed,  and  the  younger  brother  haying  been  apprised  at  the 
time  of  the  agreement  of  a  private  ceremony  of  marriage  which  had  passed 
between  their  parents,  and  not  having  communicated  that  fact  to  the  elder,  and 
not  possessing  a  legal  power,  on  the  supposition  of  the  elder  brother's  illegiti- 
macy, to  secure  to  him  the  benefits  stipulated  in  the  agreement. 

The  bQl,  filed  on  the  28th  of  April,  1809,  stated  that  Colonel 
Harry  Gordon,  late  of  the  island  of  Grenada,  being  seized  of  some 
plantations  in  that  island,  and  in  America,  some  of  which  were 
charged  with  a  mortgage  for  £5550  and  interest,  by  his  will,  dated 
the  1st  of  April,  1776,  devised  all  his  said  plantations  to  his  son 
Peter  Gordon,  since  deceased,  and  his  heirs  male,  and  gave  to  each 
of  his  three  sons,  namely,  the  plaintiff  Harry  Gordon,  his  second  son 
Adam  Gordon,  the  defendant  James  Gordon,  and  his  daughter 
Hannah,  certain  pecuniary  legacies ;  and  if  Peter  Gordon 
[*401]  should  *die  without  heirs  male,  he  gave  his  estates,  so 
charged,  to  his  younger  sons  and  their  heirs  male  succes- 
sively, the  elder  claiming  before  the  younger,  with  ulterior 
[*  402]  *  remainders ;  and  charged  his  estates  with  an  annuity  of 
£300  to  his  wife  Hannah,  and  appointed  her,  and  his 
[*  403]  nephew  James  Gordon,  since  deceased,  executrix  and  *  ex- 
ecutor.   By  a  codicil  dated  the  7th  of  December,  1782, 
reciting   that    he    had  two  children   by  Margaret  0*Hara,  and 
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that  she  was  then  pregnant,  and  expressing  his  *  desire  [*404] 
that  his  two  natural  children  should  be  provided  for,  the 
testator  bequeathed  his  whole  estates,  both  real  and  per- 
sonal, to  six  persons  (including  Margaret  O'Hara),  *  named  [*  405] 
as  executors  of  his  codicil,  for  the  purpose  of  paying  the 
legacies  and  annuities  given  by  the  will  and  codicil. 

*  The  bill  further  stated,  that  the  testator  died  on  the  [*  406] 
7th  of  August,  1787,  leaving  his  widow,  and  his  children 
named  in  his  will  surviving,  and  that  his  widow  and  *  Mar-  [*  407] 
garet  O'Hara  proved  his  will  and  codicil ;  that  some  time 

after  his  death  it  was  discovered  that  the  testator  had 
made  another  will,  bearing  date  on  board  the  *  Grenada  [*408] 
packet,  on  her  passage  from  Grenada  to  London,  the  5th  of 
August,  1787,   and  thereby  declared  that  his  son  Peter 
Gordon  should  be  his  sole  heir,  and  appointed  *  him,  to-  [*  409] 
gether  with  Benjamin  Boddington  and  Thos.  Boddington,  of 
London,  his  nephew  James  Gordon,  and  James  Gordon  the 
son  of  his  nephew,  executors  ;  and  *  bequeathed  £2000  to  [*  410] 
the  plaintifif,  and  to  each  of  his  children,  James,  Adam,  and 
Hannah,  to  be  paid  by  Peter  Gordon  within  two  years  after  the 
testator's  death,  with  interest;  and  declared  Peter  Gordon  his 
residuary  legatee. 

*  The  bill  then  stated,  that  Peter  Gordon  died  in  October,  [*  411] 
1787,  without  issue  and  intestate,  and  upon  his  death  the 
plaintiff,  who  was  thereby  become  heir-at-law  of  his  *  father,  [*  412] 
proved  his  father's  will  in  America,  and  began  to  receive 

the  rents  of  his  estates ;  but  very  shortly  afterwards  the 
defendant  James  Gordon   claimed  the  *  estates,  alleging  [*413] 
that  he  was  the  real  heir-at-law  of  the  testator,  by  reason 
that  both  Peter  Gordon  and  the  plaintiff  were  illegitimate, 
and  not  born  after  the  *  testator  and  his  wife  were  mar-  [*  414] 
lied ;  and  he  represented  to  the  plaintiff  that  he  was  pro- 
vided with  evidence  to  prove  the  plaintifTs  illegitimacy; 
and  the  *  plaintiff,  in  consequence  of  such  assertions,  and  [*  415] 
having  seen  a  certificate  of  a  public  solemnization  of  a 
marriage  between  his  father  and  mother  subsequent  to 
hia  birth,  *  and  previous  to  that  of  the  defendant,  James  [*  416] 
Gordon,  was  induced  to  believe  his  alleged  illegitimacy ;  and 
nnder  that  impression,  and  in  order  to  end  the  differences  subsist- 
ing between  him  and  James  Gordon,  who  threatened  legally  to 
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assert  his  claim,  and  solely  under  that  persuasion,  and  without 
any  consideration,  articles  of  agreement  were  executed  by 

[*417]  the  plaintiff  and  the  *  defendant,  James  Gordon,  dated 
the  31st  of  March,  1790,  whereby,  after  reciting  a  mortgage 
of  the  estates  of  the  testator  to  Boddington  and  Bettes- 

[*  418]  worth  for  ^£5559  and  *  the  wills  and  codicil  of  the  testator, 
and  the  death  of  him  and  of  Peter  (Jordon,  it  was  agreed 
that  the  plaintiff  should  continue  in  possession  of  the 

[*  419]  estates  in  Grenada,  *  and  should,  in  consideration  thereof, 
pay  out  of  the  profits  the  cultivation  and  management 
thereof,  and  the  interest  of  the  £5559,  and  should  also 

[*  420]  pay  to  *  Messrs.  Boddington  and  Bettesworth  £1040,  then 
due  from  the  defendant,  James  Gordon,  to  them,  and  to 
James  Gordon  or  his  assigns  an  annuity  of  £400  for  five 

[*  421]  *  years,  and  in  case  James  Gordon  should  be  living 
at  the  end  of  five  years,  an  annuity  of  j£300  during 
James  Gordon's  life;  and  it  was  also  agreed  that  at  the 

[*422]  *  expiration  of  ten  years  the  plaintiff  should  pay  to  the 
defendant  James  Gordon  £4500,  and  in  the  mean  time 
secure  the  same  in  manner  therein  mentioned. 

[*  423]  *  The  bill  further  stated  that,  in  pursuance  of  the  agree- 
ment, the  plaintiff  paid  to  James  Gordon  the  annuity 
until  January,  1808,  and   £500  part  of  the  £4500,  and 

[♦424]  *  interest  on  the  remainder;  and  also  paid  the  debt  of 
£1040  to  Boddington  and  Bettesworth;  that  the  mort- 
gage debt  of   £5559    was    afterwards   paid  by  Messrs. 

[*  425]  *  Lang,  Turin,  and  Co.,  of  London,  who  had  in  conse- 
quence a  considerable  claim  on  the  estates,  for  securing 

[*  426]  the  amount  of  which  the  plaintiff  conveyed  *  them  to 
Messrs.  Arnold  and  Co.,  of  Grenada,  in  trust  for  sale,  if  the 
plaintiff  should  make  default  in  reducing  the  mortgage 

[*  427]  debt ;  and  that  the  produce  of  the  *  estates  becoming  in- 
sufficient to  discharge  the  mortgage  debt,  the  mortgagees, 
in  March,  1808,  entered  into  possession  of  the  estates. 

[*  428]  *  The  bill  proceeded  to  state,  that  upon  the  death  of 
the  plaintiff's  father,  the  plaintiff  became  entitled  to  cer- 
tain estates  in  America,  to  which  the  defendant  James 

[*  429]  *  Gordon  also  laid  claim  on  the  ground  of  the  plain- 
tiff's illegitimacy,  and  the  plaintiff  under  that  impression 

was   prevailed    upon    to   enter    into    another   agreement;    and 
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*  articles   for  that  purpose  were  executed  between  the  [*  430] 
plaintiff  and  the  defendant  James  Gordon,  dated  the  10th 

of  February,  1805,  whereby,  after  reciting  that  the  *tes-  [*431] 
tator  was  possessed  of  or  entitled  to  certain  lands  and 
tenements    in  Pennsylvania,  and  also  to  about   5000   acres   of 
land    in    Vermont,  it  was  agreed  that  if  the   plaintiff 

*  should  recover  possession  of  the  estates,  he  should  sell  [*  432] 
them,  and  give  notice  thereof  to  James  Gordon,  and  pay 

to  him  one-fourth  of  the  money  produced  by  the  sale ; 

*and   also,  within   twenty-four  months   after  the  same  [*433] 

should  be  recovered,  the  further  sum  of  £63. 

*  The  bill  then  stated  that  the  plaintiff  had  recently  [*  434] 
discovered  that  a  private  marriage  between  his  father  and 
mother  took  place  in  America,  long  previous  *  to  the  birth   [*  435] 
of  Peter  Gordon ;  and  charging  that  the  defendants,  James 
Gordon  and  R  B.  Fisher,  and  S.  Bourke,  (to  whom  James 
Gordon  had  assigned  some  *  portion  of  his  interest  under   [*  436] 
the  agreements  with  the  plaintiff,)  had  lately  commenced  an 
action  in  the  Court  of  Session  in   Scotland  against  the  plaintiff, 
for  the  remainder  of  the  sum  of  £4500 ;  that  the  plaintiffs  father 
and  mother  were  privately  married  in  America,  by  a  chaplain  of 
the  army,  and   that  it  was    merely  in  consequence    of  a  wish 
expressed  by  the  friends  of  the  plaintiffs  mother  that  they 

were  afterwards  publicly  married ;  *  and  that  in  the  register  [*  437] 
of  the  church  of  Christ  Church  and  St.  Peter's  in  Philadel- 
phia the   plaintiffs  baptism  is  registered  thus,    "  Harry 
Gordon,  son  of  Captain  *  Harry  Gordon  and  Hannah  his  [*  438] 
wife,  born  the  4th  of  October,  1761 ; "  prayed  that  the  agree- 
ments might  be  declared  void,  and  be  delivered  up  to  be 
cancelled  ;  an  *  account,  and  repayment  by  James  Gordon,  [*  439] 
of  the  sums  paid  by  the  plaintiff  under  the  agreement ;  and 
an  injunction. 

*  The  defendant  James  Gordon  by  his  answer,  claiming  [*  440] 
to  be  the  eldest  legitimate  son  of  Colonel  Gordon,  stated 

that  in  1785,  Colonel  Gordon,  when  at  *  Portsmouth,  pre-  [*  441] 
vious  to  a  voyage  to  Grenada,  wrote,  with  his  own  hand, 
an  instrument,  being  a  will  or  draft  of  a  will,  containing, 
among  others, the  following  clauses :  "  First,  *  to  my  children  [*  442] 
by  my  wife  Hannah,  whom  I  married  before  the  birth  of 
my  third  son  called  James;"  and,  "seeing  by  the  marriage  of 
VOL.  xu.  —  8 
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[*  443]  my  said  wife  Hannah  she  *  becomes  entitled  to  a  third 

interest  of  the  value  and  price  of  the  money  arising  from 

the  sale  of  my  estates  above  mentioned,  my  will  is,  that  the 

[*  444]  said  third  be  *  applied  in  the  purchase  of  stock  in  the  3  per 

cents  as  above  ordered,  and  the  interest  and  yearly  profits 

accruing  from  the  said  stock  to  be  paid  to  my  said  trustees 

[*  445]  *  for  the  behoof  of  my  said  wife  Hannah  during  her  life ; 

and  my  will  is,  that  the  said  principal  money  of  a  third 

part  of  the  price  of  the  sale  of  my  said  estates  be  divided 

[♦  446]  *  at  the  death  of  my  said  wife-  among  all  my  children,  by 

her  my  said  wife,  legitimate  and  illegitimate,  according  to 

the  above-described  proportions." 

[*  447]      *  The  defendant  also  stated,  that  he  understood  and 

believed,  and  had  no  doubt  to  be  able  to  prove,  that  Colonel 

[*  448]  Gordon  and  his  wife  had  been  married  at  *  Wilmington  in 

America,  in  May,  1763,  which  was  after  the  birth  of  the 

plaintiff,  and  before  the  birth  of  the  defendant ;  and  that 

[♦  449]  the  defendant  did  not  know  or  believe  *  it  to  be  true,  though 

lately  asserted  by  the  plaintiff,  that  a  private  marriage  was 

celebrated  between  Colonel  Gordon  and  his  wife,  in  America,  some 

time  before  the  birth  of  Peter  Gordon  and  the  plaintiflF,  that  is  to 

say,  so  long  ago  as  the  year  1755. 
[*  450]  *  On  the  part  of  the  plaintiflF,  Benjamin  West,  Esquire, 
deposed,  that  while  he  lived  in  America  he  knew  Hannah 
Gordon,  then  Hannah  Meredith,  for  many  years ;  that  in  or  about 
1760,  being  about  to  depart  from  America  for  Italy,  he  went  to 
the  house  of  his  father  for  the  purpose  of  taking  leave  of  his  family 
and  friends,  and  on  that  occasion  he  inquired  of  his  brother,  who 
was  much  attached  to  Hannah  Meredith,  where  she  then  was,  and 
was  informed  by  him  that  she  was  then  in  Philadelphia,  and 
married  or  about  to  be  married  to  a  Mr.  Gordon ;  and  the  deponent 
was  inclined  to  think,  as  far  as  his  recollection  assisted  him,  that 
his  brother  then  told  him  that  Hannah  Meredith  was  married  to 
a  British  officer  of  the  name  of  Gordon ;  that  about  eighteen  or 
twenty  years  after  the  deponent  left  America,  Colonel  Gordon  and 
Hannah  his  wife  were  introduced  to  him  in  London,  where  they 
had  lately  arrived,  as  man  and  wife,  and  remained  in  habits  of 
intimacy  with  the  deponent  until  they  left  London ;  that  they  had 
several  children  with  them,  one  of  which,  he  believed,  was  the 
plain tifif;  and  the  deponent  and  his  wife,  and  a  respectable  Quaker, 
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received  Colonel  and  Hannah  Gordon  as  man  and  wife,  and  their 
children  as  legitimate  children.  .  .  . 

Other  witnesses  testified  the  reception  of  Colonel  and 
*  Hannah  Gordon  as  husband  and  wife,  and  of  all  their  [♦  451] 
children  as  legitimate. 

The  Eeverend  Dr.  Hogg  deposed,  that  he  became  preceptor  to 
Colonel  Gordon's  family  in  1773  or  1774,  and  was  confidentially 
acquainted  with  Colonel  Gordon  from  that  time ;  and  after  stating 
his  means  of  information  and  his  belief  that  Colonel  Gordon  had 
been  privately  married  to  his  wife,  before  the  birth  of  any  of  their 
ofiTspring,  stated  that  he  was  present  when  James  Gordon,  after 
the  death  of  Colonel  Gordon,  opened  his  trunks ;  that  James  Gordon 
took  out,  among  other  papers,  and  showed  to  the  depon- 
ent, a  paper  appearing  *  to  have  been  a  will  of  Colonel  [*  452] 
Gordon  (but  the  subscription  was  torn  ofif),  dated  in  1776, 
and  containing  a  general  destination  of  his  property,  first  to  his 
eldest  son  Peter  Gordon,  and  then  to  his  other  sons  in  succession, 
burdened  with  bequests  to  his  wife  Hannah  Gordon  and  to  their 
younger  children;  that  James  Gordon  then,  for  the  first  time, 
mentioned  that  his  brothers  Peter  and  Harry  were  illegitimate, 
that  he  had  a  title  to  his  father's  West  India  property,  and  was 
determined  to  take  possession  of  it ;  that  the  deponent,  then  for 
the  first  time,  mentioned  to  James  Gordon  the  circumstance  of 
his  father's  private  marriage,  which  the  deponent  told  him  would 
be  a  bar  to  his  claim,  to  which  James  Gordon  replied  the  private 
marriage  was  of  no  consequence,  as  the  succession  would  be  regu- 
lated by  the  public  declaration  of  marriage ;  that  as  the  deponent 
never  entered  into  private  matters  with  his  pupils,  he  had  never 
before  thought  it  proper  to  mention  the  private  marriage  to  James 
Gordon,  nor  did  he  mention  it  at  all  to  the  plaintiff,  conceiving 
that  the  agreement  made  in  1790  had  ended  all  disputes  between 
them ;  that  the  plaintiff  at  the  time  of  his  father's  death  was  in 
the  East  Indies,  where  he  had  been  about  twelve  years,  and  he 
returned  to  this  country  only  in  1789. 

Miss  Gordon,  the  sister  of  the  plaintiff,  and  of  James  Gordon, 
deposed,  that  she  had  been  told  by  her  mother  that  her  parents 
began  to  live  together  as  husband  and  wife  just  after  the  defeat  of 
Greneral  Braddock,  in  1755  or  1756  ;  and  that  she  never  entertained 
any  doubt  of  the  legitimacy  of  all  her  brothers,  or  heard  her 
father  mention  any  private  or  public  marriage  between  him  and 
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his  wife,  or  any  discussion  on  the  subject ;  that  on  the  return  of 
James  Gordon  to  Scotland  (where  his  mother  and  the  deponent 

then  resided),  about  three  weeks  after  his  father's  death, 
[*  453]  he  asked  his  mother  for  *  leave  to  see  her  papers,  and 

having  obtained  access  to  them,  destroyed  several,  much 
against  her  will,  and  took  others  away  with  him  ;  and  the  deponent 
saw  him  burn  several :  that  in  1808,  James  Gordon  threatening  to 
take  out  a  warrant  against  the  plaintiff,  the  deponent  asked  her 
mother  how  she  could  have  had  children  before  marriage  ?  To 
which  her  mother  answered,  that  she  had  not  had  children  before 
marriage,  for  that  she  had  been  privately  married  before  she  had 
any,  but  that  James  Gordon  had  told  her  that  the  private  marriage 
was  of  no  avail;  that  her  mother  also  on  this  occasion  told  her 
that  she  had  been  privately  married  by  a  military  chaplain  ; 
that  there  were  present  Dr.  Adair,  an  army  physician,  Mr. 
Edwards,  her  brother-in-law,  and  Miss  Peake,  and  that  she 
was  so  married  in  her  own  house  in  Third  Street,  in  Philadelphia  ; 
that  at  the  time  of  this  communication  her  mother  did  not  know 
of  any  difference  between  the  plaintiff  and  James  Gordon,  it 
having  been  purposely  kept  secret  from  her  ;  that  her  mother 
told  her  that  the  marriage  was  private  lest  it  might  displease 
Judge  Gordon,  the  brother  of  her  husband;  and  that  she  had 
informed  James  Gordon  of  her  private  marriage  after  his  return 
from  London,  and  that  he  had  desired  her,  and  made  her  promise, 
not  to  mention  it  te  any  one,  as  it  was  not  a  legal  marriage ;  that 
after  learning  the  present  dispute,  and  that  the  marriage  was  legal, 
she  frequently  said  that  had  she  known  it  to  be  legal  she  would 
have  disclosed  it  long  before,  and  on  her  death-bed,  in  1811,  she 
declared  the  plaintiff  to  be  her  eldest  lawful  son. 

General  Adam  Gordon,  brother  of  the  plaintiff  and  James 
Gordon,  deposed,  that  the  first  intimation  he  had  of  any  doubt  or 
question  on  the  legitimacy  of  the  plaintiff,  was  in  1788,  when  the 

deponent  was  with  his  regiment  in  Grenada,  and  James 
[*  454]  Gordon  arrived  there  to  *  possess  himself  of  his  father's 

estate,  of  which  the  deponent  was  in  possession,  on  behalf 
of  the  plaintiff;  that  James  Gordon  then  claimed  the  estate  as 
lawful  heir,  insisting  that  the  plaintiff  was  illegitimate  ;  but  the 
deponent  refused  to  part  with  the  estete  until  the  plaintiff  should 
come  from  the  East  Indies,  and  told  James  Gordon  that  he  knew 
their  father  and  mother  were  privately  married  before  the  public 
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marriage,  and  that  such  marriage  was  good  in  the  eyes  of  God  and 
man ;  that  James  Gordon  made  a  proposal  to  the  deponent  that 
they  should  sell  the  property  under  his  management,  and  divide 
the  proceeds  between  them,  as  the  plaintiff  had  the  estate  in 
Scotland,  and  must  have  made  money  in  the  East  Indies ;  but 
the  deponent  rejected  the  proposal  with  indignation ;  that  James 
Gordon  shortly  after  returned  to  England,  and  the  deponent  con- 
tinued in  the  management  of  the  estate  until  1791,  when  the 
plaintiff  arrived  in  Grenada  ;  that  the  deponent  then  saw  the 
plaintiff  for  the  first  time  during  eighteen  years,  and  never 
informed  him  of  the  private  marriage  of  their  father  and  mother, 
understanding  that  matters  had  been  amicably  settled  between 
him  and  James  Gordon;  that  the  plaintiff's  mother  told  the 
deponent  that  after  the  death  of  Colonel  Gordon,  James  Gordon 
bad  taken  from  her  several  papers  which  she  considered  of  conse- 
quence, and  she  complained  much  of  his  having  done  so,  and  said 
she  was  sure  he  meant  to  make  some  bad  use  of  them.  .  .  . 

*  At  the  hearing  of  the  cause  before  Sir  William  Grant,  [*  456] 
Master  of  the  Rolls,  on  the  17th  of  December,  1816, 
his  Honour  observed,  that  in  the  agreement  between  the  plaintiff 
and  defendant  it  was  stated,  that  the  plaintiff'  was  bom  before 
the  actual  marriage  of  his  father  with  his  mother,  and  that  he 
entered  into  the  agreement  with  the  belief  of  his  illegitimacy  ;  but 
that  it  appeared,  by  the  testimony  of  General  Gordon  and  Dr. 
Hogg,  that  the  defendant  was  acquainted  with  a  private  marriage 
of  his  father  and  mother  before  the  birth  of  the  plaintiff,  and  there 
was  no  proof  that  the  defendant,  at  the  time  of  making  the  agree- 
ment, communicated  that  circumstance  to  the  plaintiff;  the  defend- 
ant thus  taking  advantage  of  his  own  knowledge  of  it,  and  of  the 
plaintiff's  ignorance.  His  Honour  accordingly  directed  an  issue  at 
law  as  to  the  plaintiff's  legitimacy. 

On  the  27th  February,  1818,  the  issue  was  tried,  and     [457] 
the  jury  returned  a  verdict  in  favour  of  the  plaintiff's 
legitimacy. 

The  case  having  come  on  for  further  directions,  was  argued  on 
the  9th,  10th,  and  13th  of  November,  and  consideration  reserved. 

Jan.  18, 1819.     The  Lord  Chancellor  (Lord  Eldon). 

During  my  long  indisposition  I  have  considered  this  case  with 
much  attention,  and  I  have  informed  myself  fully  of  the  view 
which  the  late  Master  of  the  Rolls  took  when  he  directed  that 
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it  should  be  sent  to  an  issue.  Unquestionably  he  looked 
[*  458]  no  further  than  this,  I  speak  *  from  his  own  authority, 
that  if  the  jury  upon  the  issue  found  for  the  illegitimacy 
^  the  plaintifif,  there  was  an  end  of  the  case ;  but  he  had  not  con- 
sidered what  was  to  be  the  efifect  of  a  verdict  of  legitimacy. 

It  appears  that  Colonel  Harry  Gordon  died  in  the  year  1787, 
seized  of  an  estate  in  the  island  of  Grenada,  and  having  a  claim 
also  upon  certain  property  situated  in  the  United  States  of  America, 
but  which  claim  had  not  at  that  time  been  matured  into  a  title. 
On  his  death  a  dispute  arose  in  his  family,  which  of  his  sons  was 
the  eldest  legitimate  son ;  the  present  plaintiff,  Mr.  Harry  Gordon, 
was  his  second  son,  legitimate  or  illegitimate ;  and  he  had  an  elder 
son  of  the  name  of  Peter.  The  deceased  Colonel  Harry  Gordon 
had  made  several  wills,  but  by  his  last  will  he  left  the  whole  of 
his  property,  real  and  personal,  subject  to  certain  legacies,  to  his 
son  Peter,  constituting  him  generally  his  heir  and  executor.  It  is 
insisted  by  Mr.  James  Gordon,  the  present  defendant  and  third 
son  of  Colonel  Harry  Gordon,  that  his  father  and  mother  were  not 
married  at  the  time  when  Peter  Gordon  was  bom,  or  at  the  time 
when  Harry  Gordon,  the  present  plaintiff,  was  bom ;  and  that, 
consequently,  James  was  the  eldest  legitimate  son.  If  such  was 
the  case,  Peter,  who  became  entitled  to  the  property  under  the  will 
of  his  father,  being  on  that  supposition  illegitimate,  and  having 
died  intestate,  and  without  children,  neither  of  his  brothers  could 
be  his  heir,  but  the  title  to  the  estates  would  become  vested  in  the 
Crown.  It  happened,  however,  that  at  the  time  of  Peter's  death, 
some  gentlemen  well  known  in  the  city,  of  the  name  of  Bodding- 
ton,  had  a  mortgage  upon  the  Grenada  estate;  and  a  question 
therefore  would  arise  whether  the  legal  estate  being  in  the  mort- 
gagees, the  equity  of  redemption  of  which  Peter  Gordon  died 
seized  would  escheat  to  the  Crown,  or  whether  the  mort- 
[*  459]  gagees  *  would  be  entitled  to  hold  the  property  against 
the  Crown,  the  family  of  the  Gordons,  and  all  the  rest  of 
the  world  ?  It  appears  that,  under  the  circumstances,  the  mort- 
gagees very  liberally  agreed  not  to  take  advantage  of  their  legal 
right,  in  case  they  had  a  legal  right  against  the  family ;  but  that 
if  the  claim  of  the  Crown  should  not  prevail,  they  would  hold  the 
property  for  those  who  were  entitled  to  redeem  it 

The  first  agreement  could  not  have  taken  place  without  great 
investigation  of  the  state  of  the  family  and  the  situation  of  the 
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property.  It  happens,  however,  that  the  persons  engaged  in  pre- 
paring that  agreement,  and  who  must  have  been  instructed  on  all 
these  facts,  have  not  been  examined. 

It  is  represented,  that  on  that  occasion,  James  Grordon,  the  third 
son,  assuming  to  be  the  eldest  legitimate  son,  insisted  that  the 
marriage  between  his  father  and  mother  took  place  after  the  birth 
of  Harry  and  Peter,  whom,  consequently,  he  stated  to  be  illegiti- 
mate; and  that  he  was  the  representative  of  the  family.  Now, 
even  on  that  statement,  James  Gordon  could  have  only  a  claim  of 
favour  upon  either  the  Crown  or  the  mortgagees  of  the  Grenada 
estate,  to  be  preferred  to  an  illegitimate  son ;  although  as  this  was 
a  Scottish  family,  domiciled  in  America,  the  law  of  Scotland,  by 
which  children  bom  before  marriage  become  legitimate  when  mar- 
riage afterwards  takes  place  between  their  parents,  may,  perhaps, 
have  produced  some  question.  If  Peter  was  the  heir  of  the  family, 
the  plaintiff  was  entitled  to  the  Grenada  estate,  and  if  he  gives  up 
that  estate,  it  must  be  for  some  valuable  consideration ;  but  if 
it  is  supposed  that  Peter  was  illegitimate,  the  title  to  the 
Grenada  estate,  after  the  death  of  Peter,  was  not  in  James 
*  Gordon,  but  in  the  Crown,  or  in  the  mortgagees ;  it  did  [*  460] 
not  depend  on  James  to  give  Harry  a  title  to  that  estate, 
but  on  the  mortgagees  or  the  Crown.  I  am  at  a  loss,  therefore,  to 
conceive  what  consideration  passed  from  James  Gordon  at  the 
time  of  the  agreement  respecting  that  estate. 

It  appears  that  about  the  year  1788,  General  Adam  G<>rdon  was 
in  possession  of  the  Grenada  estate,  as  the  agent  of  Peter ;  and  he 
states  in  his  evidence,  which  I  have  examined  with  great  atten- 
tion, that  James,  in  the  year  1788,  came  to  the  island  of  Grenada 
previously  to  the  agreement  of  1790,  and  insisted  that  James  was 
entitled  to  the  possession  of  the  estate,  and  desired  that  General 
Gordon  would  give  it  up  to  him.  This  request  on  the  part  of 
James,  grounded  upon  his  assertion  of  the  illegitimacy  of  Peter 
and  Harry,  was  received  with  great  indignation  by  General  Grordon, 
who  expressed  his  opinion  of  that  request,  and  of  the  individual 
who  made  it,  in  terms  which  there  is  no  occasion  to  repeat ;  and 
General  Gordon  then  told  James  Gordon,  that  there  had  been  a 
private  marriage  between  his  father  and  mother  previous  to  the 
birth  of  Peter,  and  consequently,  previous  to  the  birth  of  Harry, 
and  that  such  private  marriage  was  a  good  marriage,  notwith- 
standing there  had  been  a  subsequent  public  marriage;  the  first 
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marriage  ceremony  having  been  privately  performed  in  order  to 
keep  the  circumstance  a  secret  from  Judge  Gordon,  who  had  other 
views  for  Mr.  Harry  Gordon's  establishment.  In  conclusion, 
Greneral  Gordon  declared  that  he  held  the  estate  in  trust  for 
Harry,  and  that  he  would  not  give  up  the  possession. 

I  advert  particularly  to  this  conversation  in  the  year  1 788,  on 
account  of  the  subsequent  agreement  with  respect  to  the 
[*  461]  American  property,  which  did  not  take  *  place  until  the 
year  1805,  seventeen  years  after  the  period  at  which,  as 
General  Gordon  states  in  his  deposition,  he  being  in  possession  of 
the  Grenada  estate  as  agent  of  Peter,  treated  the  younger  brother 
in  the  manner  that  has  been  described ;  and  yet  Greneral  Gordon 
states  that  he  never  informed  his  principal  of  the  transaction,  nor 
ever  mentioned  this  conversation,  which  occurred  in  the  year  1788, 
until  the  other  agreement  with  respect  to  the  American  property 
had  taken  place  in  the  year  1805.  This  is  certainly  a  very  ex- 
traordinary circumstance ;  it  amounts  almost  to  an  improbability. 
There  is,  besides,  among  the  papers  in  this  case,  a  deed  executed 
in  1788,  to  which  General  Gordon  is  himself  a  party,  and  in  which 
he  mortgages  thirteen  negroes  to  Messrs.  Boddington,  and  the 
equity  of  redemption  is  expressly  reserved  to  the  legitimate  or 
illegitimate  children  of  Colonel  Gordon ;  an  acknowledgment,  as  it 
seems,  by  General  Gordon,  that  there  were  children  of  both  classes, 
legitimate  and  illegitimate. 

The  present  bill  is  filed  in  the  year  1809,  four  years  after  the 
agreement  relative  to  the  American  property,  and  twenty-one 
years  after  the  agreement  relative  to  the  Grenada  estate ;  and  the 
whole  effect  of  the  bill,  as  I  collect,  is  this :  after  adverting  to 
the  mortgage  on  the  Grenada  estate,  the  bill  states  in  ipsissimis 
verbis,  the  register  of  the  birth  of  Harry  Gordon,  in  which  he  is 
called  the  son  of  Captain  Harry  Gordon,  and  of  Hannah  Gordon, 
described  as  his  wife ;  and  not  containing  one  word  of  spoliation 
of  papers,  it  proceeds  to  state,  that  the  plaintiff  being  led  to  believe, 
but  without  saying  by  whom,  that  he  was  not  the  legitimate  son  of 
his  father,  and  being  confirmed  in  that  belief  by  the  assertion  of 
James  Gordon,  executed  the  deed  of  the  year  1790 ;  and  that  he 
had  no  knowledge  of  the  private  marriage  until  after  the  agree- 
ment in  1805. 
[*  462]  *  In  the  course  of  this  case  the  publication  of  the  depo- 
sitions de  bene  esse  of  the  mother,  Mrs.  Gordon,  who  was 
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still  alive,  was  at  first  refused,  and  that  question  coming  again 
before  the  Master  op  the  Eolls,  his  Honour  permitted  the  publica- 
tion ;  and  on  appeal  I  approved  that  decision  ;  and  I  then  expressed 
my  opinion  that  if  the  plaintiff  chose  to  have  the  examination 
read,  in  other  words,  if  he  chose  to  have  his  mother  examined  as  a 
witness,  it  would  be  extremely  difficult  both  on  the  trial  of  the 
issue,  and  at  the  hearing  of  the  cause,  to  receive  the  evidence  of 
witnesses  who  spoke  to  the  declarations  made  by  the  mother :  for 
although  it  is  clear  that  on  questions  of  pedigree,  if  a  parent  is 
dead,  evidence  may  be  given  of  his  declarations  on  the  subject  of 
the  pedigree,  and  witnesses  may  be  called  to  prove  these  declara- 
tions, yet  it  would  be  difficult  to  find  any  case  in  which  witnesses 
were  permitted  to  prove  such  declarations  when  the  parent  in 
question  was  living,  and  was  personally  examined.  I  therefore 
wish  to  know  how  far  those  witnesses  were  heard  upon  the  trial 
of  the  issue,  as  to  the  declaration  of  a  woman  who  was  herself  a 
witness. 

In  the  view  of  the  case  which  I  now  take,  much  of  that  evidence 
which  went  before  the  jury  must  necessarily  be  considered  upon 
the  hearing  for  further  directions ;  and  it  must  be  considered  with 
strict  attention  to  the  law  of  the  Court,  which  says,  that  a  man 
shall  not  be  at  liberty  to  prove  upon  a  trial  any  thing  he  may 
think  fit ;  that  he  is  at  liberty  to  prove  only  that  which  is  put  in 
issue.  Now  here  is  a  great  deal  said  about  spoliation  of  papers,  of 
which  not  a  word  is  to  be  found  in  the  bill  or  in  the  answer. 

Supposing  the  question*  cleared  from  the  difficulty  about 
evidence,  I  have  Sir  William  Grant's  authority  to  say,  *  that  [*  463] 
his  view  of  the  case  in  directing  the  issue,  went  no  further 
than  this,  that  if  the  illegitimacy  was  found,  there  was  an  end  of 
the  matter;  but  he  had  not  considered  what  was  to  happen  in  the 
other  event,  if  the  legitimacy  was  found.  The  case  will  now  come 
to  be  discussed  on  two  points :  first,  supposing  all  imposition  out 
of  the  question,  whether  it  is  a  case  in  which,  upon  the  principles 
that  guide  the  conduct  of  a  Court  of  equity,  relief  can  be  granted  ? 
and,  secondly,  whether,  if  there  are  any  passages  in  the  several 
depositions  imputing  imposition,  there  are  in  the  bill  any  allega- 
tions, or  in  the  answer  any  admissions,  of  imposition  as  a  ground 
for  relief  ? 

Of  the  cases  which  have  been  quoted,  Stapiltonv.  Stapilton  (p.  100, 
ante),  and  Gann  v.  Cann,  1  P.  Wms.  723,  there  is  no  necessity  for 
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me  to  say  more,  than  that  they  fully  establish  a  principle  of  which 
I  can  have  no  doubt,  that  where  family  agreements  have  been  fairly 
entered  into,  without  concealment  or  imposition  upon  either  side, 
with  no  suppression  of  what  is  true,  or  suggestion  of  what  is  false, 
then,  although  the  parties  may  have  greatly  misunderstood  their 
situation,  and  mistaken  their  rights,  a  Court  of  equity  will  not  dis- 
turb the  quiet,  which  is  the  consequence  of  that  agreement ;  but 
when  the  transaction  has  been  unfair,  and  founded  upon  falsehood 
and  misrepresentation,  a  Court  of  equity  would  have  a  very  great 
difSculty  in  permitting  such  a  contract  to  bind  the  parties. 

In  the  present  case  it  is  for  the  Court  to  consider,  first,  whether 
the  pleadings  have  sufficiently  put  in  issue  the  fact  of  imposition  ? 
and,  secondly,  if  they  have,  in  what  the  imposition  consists  ?  I 
suppose  the  most  prominent  mode  of  putting  the  fact  of 
[*  464]  imposition  is  this  :  *  that  James  Gordon  knew  that  there 
had  been  a  marriage  defact^  ;  not  that  he  knew  the  mar- 
riage was  a  legal  marriage,  but  that  a  ceremony  of  marriage, 
whether  valid  or  not,  had  been  performed  previous  to  the  public 
marriage,  and  previous  to  the  birth  of  Harry  ;  that  James  Gordon 
was  aware  of  this  fact,  and  knew  that  Harry  was  not  aware  of  it, 
and  kept  from  him  the  knowledge  of  that  fact.  It  was  his  duty 
to  communicate  the  fact  of  the  private  marriage;  and  if  Harry 
knowing  it,  had  decided  for  himself  that  the  ceremony  was  not 
valid,  and  treating  it  as  not  a  marriage  de  jure,  had  chosen  to  enter 
into  the  contract,  there  would  have  been  no  ground  for  the  sug- 
gestion of  imposition,  unless  ou  evidence  of  spoliation  of  papers, 
of  which  I  find  no  allegation. 

When  this  case  came  before  me  at  Westminster  the  point  of 
spoliation  of  papers  was  adverted  to;  and  it  was  said,  that  the 
evidence  produced  upon  the  issue  afforded  strong  grounds  for  an 
inference  contrary  to  the  verdict  on  the  question  of  the  legitimacy. 
I  lay  all  this  entirely  out  of  the  question ;  but  still  I  cannot  think 
that  the  case  has  been  argued  to  the  bottom.  I  am  clearly  of 
opinion,  that  Mr.  James  Gordon  has  no  right,  at  the  present  time, 
to  argue  from  circumstances  that  Harry  Gordon  is  illegitimate ;  on 
that  subject  he  is  concluded  by  the  verdict :  but  he  has  certainly  a 
right  to  say,  of  any  particular  circumstances,  that  they,  at  the  time 
of  the  contract,  induced  him  to  believe  that  Harry  was  not  legiti- 
mate ;  and  the  question  would  then  be,  whether  this  is  not  a  case 
of  mistake  into  which  all  parties  might  honestly  fall  ?    Before  the 
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Court  declares  a  contract  like  this  void,  it  ought  to  be  fully  satis- 
fied that  the  contract  was  entered  into  under  circumstances  of  wil- 
ful concealment 

I  have  thus  explained  my  view  of  the  case ;  and  ♦before  [*  465] 
I  pronounce  a  final  decision  I  should  wish  to  have  it 
argued  again  by  one  counsel  on  each  side. 

The  cause  was  again  argued  (June  29). 

Mr.  Heald  for  the  plaintiflf. 

In  all  the  cases  of  family  agreement  which  have  been  the  sub- 
ject of  judicial  decision  except  one,  the  contracting  parties 
had  among  them  a  good  title ;  if  the  claim  of  *  one  was  [*  466] 
bad,  by  necessary  consequence  the  claim  of  the  other  was 
good.  Here,  if  Peter  and  Harry  Gordon  were  illegitimate,  the 
estate  was  the  property  of  the  mortgagees  or  of  the  Crown,  not  of 
James  Gordon.  The  agreement,  therefore,  which  the  plaintiff  now 
impeaches  was  without  consideration.  Harry  Gordon  sacrificed  a 
part  of  his  rights,  in  consideration  of  the  title  which  James  repre- 
sented himself  to  have  and  to  give  ;  but  it  is  clear  that  he  had  no 
title.  He  cannot  be  permitted  to  allege,  that  the  agreement  was 
founded  on  the  probability  that  he  might  become  the  grantee  of 
the  Crown. 

The  Lord  Chancellob. 

Before  the  Act  of  Parliament  introduced  by  Lord  Eedesdale,  39 
&  40  Geo.  IIL,c.  88,  s.  12,  the  Crown  could  make  no  grants  of  estates 
escheated  beyond  leases  for  short  terms  of  years  or  during  lives, 
1  Anne,  st  1,  c.  7 ;  34  Geo.  III.,  c.  75  ;  that  Act  has  enabled  the  Crown 
to  be  more  liberal.  It  may,  however,  be  found,  on  examination,  that 
the  statute  of  Anne  is  not  applicable  to  lands  out  of  the  kingdom.^ 

Argument  for  the  plaintiff  resumed. 

The  conclusion  is,  that  the  agreement  was  voluntary,  and  this 
case  is  within  the  principle  of  those  decisions  in  which  agreements 
founded  in  misrepresentation,  whether  wilful  or  innocent,  have 
been  rescinded. 

The  Lord  Chancellor. 

If  the  defendant  James  Gordon,  when  he  entered  into 
the  agreement  knew  that  there  had  been  a  private  *  legal  [  ♦467] 
marriage  between  his  father  and  mother,  it  would  require 
little  time  to  dispose  of  this  case ;  if  he  knew  that  there  had  been 

1  The  words  are  "  manors,  &c.,  within  Wales,  or  town  of  Berwick-npon-Tweed,  or 
the  kingdom   of  England,  dominion   of   any  of  them." 
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a  ceremony  of  marriage,  without  knowing  whether  it  amounted  to 
a  legal  marriage,  and  omitted  to  communicate  that  fact  to  his 
brother,  and  enable  him  to  decide  for  himself  the  effect  of  the  cere- 
mony in  law,  the  consequence  to  James  Gordon  might  be  serious  ; 
but  does  the  bill  contain  any  charge  even  that  James  Gordon 
knew  the  fact  of  marriage?  If  not,  a  question  will  arise, 
whether  evidence  to  that  effect  can  be  admitted  at  all ;  and  if 
admitted,  whether  James  Gordon  is  to  be  concluded  by  evidence 
which  he  has  had  no  opportunity  of  answering. 

My  opinion  is,  that  if  James  Gordon,  prior  to  the  agreement, 
knew  that  there  had  been  a  private  ceremony  of  marriage,  and 
conscientiously  believing  that  it  was  not  a  legal  marriage,  omitted 
to  communicate  the  fact  to  his  brother,  the  plaintiff  would  be 
entitled  to  relief ;  on  the  principle  that,  though  family  agreements 
are  to  be  supported,  where  there  is  no  fraud  or  mistake  on  either 
side,  or  none  to  which  the  other  party  is  accessary,  yet  where  there 
is  mistake,  though  innocent,  and  the  other  party  is  accessary  to  it, 
this  Court  will  interpose. 

Argument  for  the  plaintiff  resumed. 

The  bill  contains  no  distinct  allegation  that  the  defendant  was 
apprised  of  the  ceremony,  but  the  statement  in  the  answer,  that 
the  defendant  had  been  informed  that  neither  Peter  nor  Harry  were 
legitimate,  is  suf&cient  to  introduce  the  evidence.  But  the  objec- 
tion is  too  late ;  the  evidence  was  received  on  the  original  hearing; 
and  cannot  now  be  rejected,  when  the  cause  is  heard  for  further 

directions. 
[*  468]       *  Mr.  Hart  for  the  defendant. 

The  fact  that  the  deed  was  voluntary,  affords  no  reason 
for  rescinding  it  The  evidence  manifests  the  existence  of  mutual 
doubts  of  the  plaintiflTs  legitimacy ;  and  a  compromise  of  rights 
originating  in  such  doubts,  is  the  very  transaction  which  Courts  of 
equity  support,  in  order  to  preserve  the  peace  of  families.  On  the 
supposed  right  of  the  Crown  it  may  be  suflBlcient  to  refer  to  Burgess 
V.  Wheate,  1  Black.  123,  1  Eden,  177. 

In  the  course  of  the  argument  the  following  cases  were  cited : 
Stocklcy  V.  Stockley,  1  Ves.  &  B.  23  (12  R.  R  184) ;  Stapilton  v. 
Stapilton,  1  Atk.  2  (p.  100,  ante)\  Cann  v.  Cann,  1  P.  Wms.  723; 
Pullen  V.  Ready,  2  Atk.  587 ;  Cory  v.  Cory,  1  Ves.  19 ;  Lansdown 
V.  Lansdown,  Mos.  364 ;  Bingham  v.  Bingham,  1  Ves.  126 ;  Dun^ 
nage  v.  White,  1  Sw.  137  (18  R.  R.  33). 


B.  C.  VOL.  Xn.]  FAMILY  ARRANGEMENT.  125 

Ho.  8.  —  Ckndoa  ▼.  Gordon,  8  8w«ost  468,  468. 

The  Lord  Chancellor. 

I  have  never  known  a  case  in  which  it  was  more  the  duty  of 
the  Judge  to  make  a  covenant  with  himself  not  to  suffer  his 
feelings  to  influence  his  judgment. 

It  is  obvious  that  the  plaintiff,  if  not  legitimate,  has  no  title  to 
relief;  the  trial  of  the  issue  has  decided,  and  I  think  properly,  that 
the  plaintiff  is  legitimate;  unfortunately  it  seems  to  have  been 
taken  for  granted,  when  the  issue  was  directed,  that  after  a  verdict 
of  legitimacy  no  dispute  could  arise  touching  the  relief  to  be 
decreed ;  but,  in  fact,  the  question  still  remains,  whether,  admit- 
ting the  plaintiff  to  be  legitimate,  the  agreement  was  con- 
cluded under  circumstances  which  entitle  him  to  *  relief  ?  [*  469] 
I  cannot  avoid  thinking  that  it  would  have  been  more 
prudent  first  to  consider  the  effect  of  a  verdict  of  legitimacy,  lest 
the  expense  and  time  of  the  trial  should  be  wasted.  The  case, 
however,  has  taken  another  course,  and  I  am  now  to  decide 
whether,  after  this  verdict,  and  on  these  pleadings  and  thLs  evi- 
dence, the  plaintiff'  is  entitled  to  relief. 

Withholding  my  judgment  on  the  effect  of  the  evidence  which 
has  been  read  for  the  first  time  on  this  hearing  for  further  direc- 
tions—  I  mean  the  mortgage  deed,  reserving  the  equity  of  redemp- 
tion to  Colonel  Gordon  and  his  children,  legitimate  and  illegitimate, 
and  some  letters,  I  will  proceed  to  observe  on  the  rest  of  the  evi- 
dence, and  to  point  out  in  some  degree  what,  as  I  conceive,  must 
be  the  principles  of  decision. 

The  bill  is  filed  by  Harry  Gordon,  who  must  now  be  taken  to 
be  the  eldest  living  legitimate  son  of  Colonel  Gordon,  stating  that 
his  father  died  in  1787,  seized  of  estates  in  Grenada,  and  claiming 
estates  in  America,  having  by  his  will  devised  his  real  estates  to 
his  son  Peter  and  his  heirs  for  ever.  Peter  was  the  elder  brother, 
legitimate  or  illegitimate,  of  Harry  Gordon ;  and  Harry  being  found 
legitimate,  Peter  must  be  taken  to  be  legitimate  also ;  but  while  it 
could  be  asserted  that  Harry  was  illegitimate,  it  followed  of 
necessity  that  Peter  was  illegitimate;  and  on  the  defendant's 
showing,  therefore,  this  must  be  taken  to  be  a  case  in  which 
the  father  of  several  children,  some  legitimate  and  some  illegiti- 
mate, has  given  an  estate  in  fee  to  one  of  the  latter  class,  who 
died  intestate ;  and  in  which,  by  reason  of  his  death,  estates  in  the 
island  of  Grenada,  subject  to  a  mortgage  in  fee,  are  so  circum- 
stanced, if  the  law  there  is,  as  I  believe  it  to  be,  the  same  as  the 
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law  in  England,  that  neither  the  plaintiff  nor  the  defend- 
[*  470]  ant,  James  Gordon,  •  have  any  title  to  them ;  because  if  the 

doctrine  of  escheat  applied  to  those  estates,  the  title  was 
in  the  Crown ;  if  on  the  principles  adopted  in  Bit/rgess  v.  Wheate, 
the  mortgagee  might  refuse  to  be  redeemed  by  any  one,  neither 
the  plaintiff  nor  James  Oordon  could  disturb  his  enjoyment ;  the 
right  being  on  one  supposition  in  the  Crown,  and  on  the  other  in 
the  mortgagee.  The  Crown  was  dealt  with  as  is  usual  in  these 
cases ;  that  is,  considerable  care  was  taken  that  its  officers  should 
know  nothing  on  the  subject;  the  mortgagees  appear  to  have 
acted  in  a  manner  highly  creditable  to  them,  and  having  a 
probable  title  themselves,  consented  to  dispose  of  the  estate 
according  to  the  agreement  entered  into  by  the  members  of  the 
family. 

It  has  been  contended,  on  the  behalf  of  the  plaintiff,  that  this 
case  is  distinguishable  from  Cann  v.  Cann,  and  other  authorities 
of  that  class ;  and  in  general  certainly  the  circumstances  are  such 
as  have  been  represented ;  namely,  a  dispute  about  the  title  to  an 
estate,  which  clearly  belongs  to  one  of  the  disputants,  unless  it 
belongs  to  the  other :  as  where  between  two  brothers,  supposed  to 
be  both  legitimate,  or  one  legitimate  and  the  other  illegitimate, 
a  compromise  is  effected,  on  the  supposition  of  the  illegitimacy  of 
one  who  was  found  afterwards  to  be  legitimate,  the  Court  holding 
this  to  be  a  family  agreement,  would  not  disturb  it,  provided  that 
there  was  honest  dealing  on  both  sides,  and  each  withheld  the 
communication  of  no  circumstance  proper  for  the  consideration 
of  the  other;  though  one  had  been  dealing  for  his  birth-right 
under  an  erroneous  notion  that  he  was  illegitimate,  he  would  be 
bound.  But  in  every  case  it  has  been  said,  and  it  would  be  mon- 
strous to  hold  otherwise,  that  if  what  one  knows  has  been  concealed 
from  the  other,  who  has  been  misled  by  that  concealment,  the 

Court  would  not  sanction  the  agreement 
[*  471]       *  It  is  said  that  this  case  differs  from  those  to  which  I 

have  alluded  in  this  respect,  that  here,  on  the  hypothesis 
of  illegitimacy,  which  was  the  foundation  of  the  agreement, 
neither  party  was  entitled.  I  doubt  much  whether  that  dis- 
tinction is  material,  and  I  think  the  fair  way  of  putting  the  case 
on  that  point  is  this :  both  parties  had  agreed  to  set  out  of  ques- 
tion the  title  of  the  Crown,  the  adverse  title  of  the  mortgagees  was 
waived  in  favour  of  both,  and  both  consented  that,  for  the  purpose 
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of  the  arrangement,  the  estate  should  be  considered  as  belonging 
to  them;  and  I  am  of  opinion,  therefore,  that  if  the  dealing  is 
honest,  this  case  is  within  the  principle  of  those  decisions.  But  a 
difficulty  arises  here,  partly  from  the  manner  in  which  the  case  is 
necessarily  and  properly  pleaded,  partly  from  the  nature  of  the 
case  as  collected  from  what  appears  on  the  pleadings,  contrasted 
with  what  in  every  way  of  estimating  the  due  weight  of  the  ob- 
servations made,  might  have  appeared  there,  if  the  parties  thought 
proper. 

The  plaintiff  represents  that  in  1788  he  returned  from  the  East 
Indies,  in  consequence  of  his  father's  death ;  that  on  his  arrival 
here  he  was  taught  to  believe  that  his  father  had  been  only  once 
legally  married,  subsequently  to  the  plaintifif 's  birth,  and  must  be 
understood  to  state  that  he  was  not  apprised  of  the  fact  of  that 
private  marriage,  which  is  now  to  be  considered  as  valid.  The 
case  on  this  point  has  more  of  complexity,  because  it  appears  that 
the  parties  looked  to  the  law  of  Scotland,  and  may  have  con- 
founded the  law  arising  from  Scottish  and  English  domicil  In 
this  state  of  ignorance,  the  plaintiff  concludes  an  agreement  with 
James  Gh>rdon,  in  1790,  and  afterwards  in  1805.  The  bill  also 
contains  an  allegation,  in  singular  terms,  that  the  defendant  now 
knows  the  private  marriage ;  not  that  he  knew  it  at  the  time  of 
the  contract 

•The  answer  of  James  Gordon  may  be  read  in  two  [*472] 
ways ;  he  denies  his  belief  that  there  was  a  private  mar- 
riage, and  if  he  honestly  believed,  when  he  swore  to  his  answer, 
supposing  him  to  have  known  the  private  ceremony,  that  that 
ceremony  did  not  constitute  a  marriage,  his  answer  is  strictly  true ; 
but  then  it  is  no  answer  to  the  case  on  which  the  plaintiff  insists ; 
and  if  it  is  a  fair  observation  on  the  one  hand,  that  the  plaintiff 
might  have  charged  much  more  in  his  bill,  on  the  other  hand  it 
is  obvious  that  James  Gordon  might  have  made  an  answer,  which, 
if  it  truly  stated  all  the  circumstances  of  the  case  as  he  knew 
them,  might  have  put  an  end  to  the  suit 

Of  the  evidence,  I  lay  out  of  the  question  the  circumstances  to 
which  more  witnesses  than  one  speak,  I  mean  the  conduct  of 
James  Gordon  with  regard  to  family  papers,  on  the  news  of 
his  father's  death  arriving  in  Scotland ;  the  pleadings  contain  no 
allegation  on  the.subject,  and  I  must  therefore  know  nothing  of  it 
But  supposing  James  Gordon  to  know,  that  though  there  had  been 
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a  ceremony  of  marriage,  the  marriage  was  not  valid,  if  he  knew 
the  fact  of  the  ceremony  and  took  on  himself  to  determine  its 
validity,  and  dealt  with  his  elder  legitimate  brother  without  dis- 
closing that  fact,  knowing  that  he  was  not  otherwise  apprised  of 
it,  he  was  wrong ;  when  he  entered  into  a  contract  with  his  elder 
brother  as  the  heir-at-law  of  their  father,  while  if  that  ceremony 
constituted  a  valid  marriage  he  could  not  be  heir,  it  was  his  duty, 
as  an  honest  man,  to  state  the  fact  of  that  ceremony,  and  his 
opinion  that  it  was  not  valid.  If  the  plaintiff  so  informed  had 
thought  proper  to  enter  for  himself  into  the  consideration  whether 
that  ceremony  did  or  not  constitute  a  legal  marriage,  and  had  then 
dealt  with  James  Gordon,  this  case  would  have  been  brought  pre- 
cisely within  those  decisions,  in  which  the  Court  has 
[*  473]  refused  *  to  disturb  family  agreements.  But  here  occurs 
a  painful  part  of  the  case.  Dr.  Hogg  positively  swears, 
under  circumstances  indeed  diflBcult  to  be  accounted  for,  but  which 
can  never  justify  me  in  saying  that  he  is  perjured,  that  he  com- 
municated to  James  Gordon  the  fact  which  he  had  learned  from 
his  father,  the  private  ceremony  of  marriage.  The  defendant 
requires  me  to  believe  that  this  clergyman,  the  tutor  of  the 
family,  has  solemnly  deposed  to  a  falsehood,  so  infamous  as  this 
statement,  if  false,  must  be.  But  the  deposition  is  supported  by 
the  evidence  of  General  Adam  Gordon.  It  is  difficult,  indeed,  to 
understand,  why  neither  Dr.  Hogg  nor  General  Gordon  communi- 
cated these  declarations  to  the  plaintiff;  but  that  difficulty  will 
not  authorise  me  in  discrediting  testimony,  than  which,  if  false, 
more  profligate  was  never  given. 

It  must  be  considered,  therefore,  as  established,  that  before  the 
agreement  of  1790,  James  Gordon  knew  that  there  was  a  rumour 
at  least  of  a  private  marriage ;  and  I  have  no  hesitation  in  saying, 
that  whether  there  had  been  a  private  marriage  or  not,  yet  if 
James  Gordon  withheld  from  the  plaintiff  the  information  which 
he  had  received  from  Dr.  Hogg  and  General  Gordon,  this  beurgain, 
if  speedily  questioned,  could  not  have  stood  in  this  Court  In 
contracts  of  this  sort,  full  and  complete  communication  of  all 
material  circumstances  is  what  the  Court  must  insist  on. 

The  fact  of  a  private  marriage  is  further  established  by  the 
evidence  of  Mrs.  Gordon  and  her  daughter ;  and  the  difficulty  of 
understanding  the  delay  of  a  Dr.  Hogg  and  General  Gordon,  in 
communicating  to  the  plaintiff  circumstances  so  material,  is  not 
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sufficient  to  discredit  their  testimony.  The  reason  which  they 
assign  is,  that  the  brothers  having  settled  their  differences 
by  the  *  agreement  of  1790,  the  witnesses  were  anxious  [*  474] 
not  to  disturb  the  harmony  of  the  family.  It  is  remark- 
able also  that  General  Gordon  is  party  to  the  deed  of  mortgage, 
reserving  the  equity  of  redemption  to  the  children  legitimate  or 
illegitimate  of  Colonel  Gordon ;  he  was  aware,  therefore,  that  some 
difficulty  attended  the  question  of  legitimacy;  the  mortgagees 
reasonably  required  the  deed  to  be  so  framed,  that  the  question 
should  not  embarrass  them.  But  much  more  is  necessary  before 
this  evidence  can  be  rejected. 

The  pleadings  on  the  part  of  the  plaintiff  seem  not  so  ample  as 
they  might  have  been,  with  reference  to  so  singular  a  case ;  but  it 
must  be  considered,  whether  the  allegations  of  the  defence. have 
not  opened  a  case  within  the  statement  of  the  bill,  however  gen- 
eral; and  it  must  be  recollected,  that  it  was  competent  to  the 
defendant,  by  a  cross  bill  to  obtain  from  the  plaintiff  an  answer 
supplying  all  the  defects  of  the  record. 

The  case  will  finally  turn  on  this  point:  at  the  time  of  the 
agreement,  did  James  Gordon  know  that  there  had  been  a  private 
ceremony  of  marriage,  whether  he  thought  it  valid  or  not  ?  If  he 
did  not  know  that  there  had  been  a  private  ceremony,  had  such 
a  statement  been  made  to  him  ?  Although  he  might  not  believe 
that  statement,  still  he  was  bound  to  communicate  it  to  his 
brother.  If  it  can  be  shown  that  the  plaintiff  had  the  same 
knowledge,  the  case  will  take  another  turn ;  but  regard  being  had 
to  the  nature  of  the  answer,  and  the  fact  that  no  cross  bill  has 
been  filed,  the  probability  is,  that  James  Gordon  knew,  or  had 
reason  to  believe,  that  there  had  been  a  private  marriage,  and  that 
the  plaintiff  possessed  no  such  knowledge ;  and  then  the  parties 
did  not  meet  on  equal  terms.  In  that  view,  taking  the  case, 
as  I  wish  to  take  it,  as  a  case  of  mere  non-disclosure,  *  the  [*  475] 
Court,  even  at  this  late  hour,  will  give  relief.  But  if  the 
plaintiff  had  a  knowledge  of  the  fact,  and  exercised  his  own 
judgment  on  the  legal  effect  of  it,  this  case  will  be  one  of  that 
class  in  which  the  Court,  seeing  that  there  has  been  full  dis- 
closure on  all  sides,  and  that  the  parties  have  thought  proper  by 
agreement  and  compromise  to  settle  what  each  shall  hereafter 
claim,  supports  the  contract,  though  proceeding  on  mistake.  If 
in  this  case,  therefore,  the  Court  refuses  relief,  the  refusal  will  be 
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grounded  on  the  fact,  that  all  parties  acted  in  knowledge ;  if  it 
grants  relief,  its  interposition  will  suppose  proof,  that  some 
material  circumstance  known  to  one  party  was  not  communicated 
to  the  other. 

The  following  cases  were  cited  on  the  admissibility  of  depositions 
beyond  the  allegations  in  the  bill :  Ward  v.  The  Duke  of  Buck- 
ingham,  8  Bro.  P.  C,  ed.  TomL  581 ;  Tennant  v.  Stebbingy  3  Anstr. 
640,  644;  Clarke  v.  Turton,  11  Ves.  240. 

The  Lord  Chancellor. 

The  agreements  which  the  bill  in  this  case  seeks  to  rescind 
were  entered  into,  it  must  be  admitted,  after  considerable  delibera- 
tion on  the  subject  The  chief  difl&culties  of  the  case  arise,  unless  I 
mistake  its  nature,  from  the  infirmity  of  the  pleadings  on  each  side. 

At  the,  date  of  the  agreement  of  1790,  recollecting  that  if  Harry 
Gordon  was  illegitimate,  Peter  Gordon,  as  the  elder  brother, 
[*  476]  was  necessarily  illegitimate  also,  and  *  that  by  reason  of  his 
illegitimacy  and  intestacy,  James  Gordon  could  have  no 
title  to  the  estates,  it  is  not  easy,  from  any  allegation  in  the  bill 
or  answer,  to  understand  the  views  of  the  parties  ;  but  the  arrange- 
ment seems  to  be  explained  by  the  conduct  of  the  mortgagees,  who 
kindly  agreed  to  consider  themselves  as  trustees  for  the  family ; 
and  it  is  evident  that  the  parties  dealt  with  a  knowledge  that  the 
Crown  might  have  a  claim  in  the  property,  for  the  contract  provides 
for  the  event  of  the  Crown  establishing  its  claim. 

This  was  originally  opened  at  the  bar  as  a  case  in  which  the 
plaintiff  having,  by  the  event  of  the  issue,  established  his  legitimacy, 
nothing  remained  but  to  decree  the  relief  which  the  biU  prays ; 
but  in  my  opinion,  although  it  is  impossible  that  the  plaintiff 
should  succeed  if  illegitimate,  his  mere  legitimacy  will  not  entitle 
him  to  success,  and  for  this  reason :  I  apprehend  that  if  on  the 
death  of  an  individual  seized  in  fee  of  an  estate,  a  dispute  arises 
who  is  his  heir,  and  there  is  room  for  rational  doubt  as  to  that 
fact,  and  the  parties  deal  with  each  other  openly  and  fairly,  inves- 
tigating the  subject  for  thefnselves,  and  each  communicating  to 
the  other  all  that  he  knows,  and  all  the  information  which  he  has 
received  on  the  question,  and  at  length  adopt  a  resolution  to 
distribute  the  property,  under  the  notion  that  the  eldest  claimant 
is  illegitimate,  although  it  afterwards  appears  that  he  is  legitimate, 
the  Court  will  not  disturb  a  family  arrangement  of  that  kind, 
merely  because  the  fact  is  eventually  found  different  from  the 
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supposition  on  which  it  was  founded.  I  put  the  case  of  full  and 
free  disclosure,  and  where  the  transaction  proceeds  on  a  compromise, 
with  reference  to  which  no  want  of  good  faith  on  either  side  can 
be  suggested. 

*  On  the  question  of  legitimacy  the  verdict  is  decisive,  [*  477] 
and  I  am  bound  to  consider  the  plaintiff  as  the  legitimate 

son  of  Colonel  Gordon  ;  and  the  question  now  is,  whether  attend- 
ing to  the  allegata  &  probata  in  this  case,  these  agreements  are  to 
be  impeached,  and  to  what  extent,  and  on  what  terms  ? 

I  lay  out  of  the  case  the  question  of  consideration ;  and  I  think 
myself  justified  by  the  authority  of  Cann  v.  Cann  and  other 
decisions,  in  holding,  that  if  a  dispute  arises  relative  to' the  legiti- 
macy of  children,  and  the  members  of  the  family,  to  maintain 
their  character  in  the  world,  arrange  their  rights  among  themselves, 
if  the  matter  is  fully  before  them,  their  agreement  will  not  be 
disturbed,  because  it  is  founded  on  a  supposition,  which  imput3S 
the  character  of  legitimacy  to  the  illegitimate,  or  illegitimacy  to 
the  legitimate ;  but  then  there  must  not  only  be  good  faith  and 
honest  intention,  but  full  disclosure ;  and  without  full  disclosure 
honest  intention  is  not  sufficient. 

My  view  of  this  case,  and  I  have  not  arrived  at  it  without 
reluctance,  is,  that  James  Grordon  knew  that  there  had  been  some 
ceremony,  which  is  called  a  private  marriage.  I  cannot  doubt  that 
fact  without  imputing  to  several  witnesses  the  most  infamous 
perjury.  I  find  no  evidence  that,  at  the  time  when  the  plaintiff 
entered  into  the  agreement  of  1790,  he  was  apprised  of  that 
ceremony ;  and  I  say  that  if  James  Gordon,  knowing  that  fact,  of 
which  the  plaintiff  was  ignorant,  dealt  with  him  without  disclosing 
it,  whether  the  omission  of  disclosure  originated  in  design,  or  in 
honest  opinion  of  the  invalidity  of  the  ceremony,  and  of  a  want 
of  obligation  on  his  part  to  make  the  communication,  the  agreement 
cannot  be  sanctioned  by  the  Court 

•  If  James  Gordon  had  informed  the  plaintiff  of  the  fact  [*  478] 
of  the  private  ceremony,  and  afforded  him  the  opportunity  of 
deciding,  by  his  own  judgment,  whether  that  ceremony  constituted 
a  marriage,  and  the  plaintiff  had  consented  to  impute  to  himself 
the  character  of  illegitimacy,  when  by  the  verdict  it  appears  that 
the  character  of  legitimacy  belonged  to  him,  I  think,  omitting 
at  present  the  question  of  consideration,  that  the  Court  could  not 
have  interfered  with  the  agreement. 
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It  is  not  uninstructive  to  observe  the  different  effect  of  the 
same  evidence  on  different  minds ;  the  letters  which  have  been 
read  in  proof  that  the  plaintiff  acted  with  great  deliberation,  and 
knew  the  fact  of  the  private  ceremony,  appear  to  me  strong 
evidence  that  he  never  had  that  knowledge. 

Many  views  of  this  case  it  is  difficult  to  reach,  considering  the 
penury  of  allegation  in  the  bill ;  but,  after  an  attentive  considera- 
tion of  the  bill,  the  answer,  and  the  evidence,  it  appears  to  me 
that  these  agreements  must  be  rescinded;  on  what  terms  is 
another  question.  If  the  deeds  are  declared  void,  the  other  parts 
of  the  arrangement  must  also  be  set  aside. 

I  think  that  the  defendant  is  entitled  to  have  a  declaration 
inserted  in  the  decree  of  the  ground  oh  which  I  proceed  in  holding 
the  deeds  void.  Such  declarations  on  the  record  are  always  useful, 
enabling  the  parties  to  deal  with  them  as  they  think  right. 

The  decree,  stating  that  the  cause  now  stood  for  judgment,  and 
reciting  the  pleadings,  and  that  the  parties  proceeded  to  a  trial  of 
the  issue  on  the  27th  February,  1818,  when  the  jury  found 
[*  479]  that  the  *  plaintiff  was  and  is  the  legitimate  son  of  Colonel 
Harry  Gordon,  proceeds  thus :  "  His  Lordship  doth  declare 
that  it  is  established  by  the  verdict  found  in  this  matter  that 
the  plaintiff  is  the  legitimate  son  of  his  father ;  and  his  Lordship 
doth  declare  that  Peter  Gordon,  his  elder  brother,  must  also  have 
been  legitimate,  and,  consequently,  that  the  defendant  James 
Gordon  was  not  the  heir-at-law  of  Harry  Gordon  the  elder,  nor  of 
the  said  Peter  Gordon  ;  and  further,  that  it  appears  that  if  Peter 
Gordon  was  not  legitimate,  yet  if  having  survived  Harry  Gordon 
the  elder,  he  became  entitled  in  fee,  in  law  or  equity,  to  the  estates 
in  question,  by  virtue  of  his  father's  will,  mentioned,  in  the  agree- 
ment of  1790,  to  bear  date  the  5th  day  of  August,  1787,  the 
defendant  James  Gordon  could  not  be  entitled  at  his  father's  death, 
or  at  the  death  of  Peter  Gordon,  to  the  estates  of  Harry  Gordon 
the  father,  as  his  heir-at-law,  or  have  any  well-founded  claims  to 
the  said  estates,  as  such  heir-at-law ;  that  nevertheless  the  agree- 
ment of  1790  purports  to  be  made  between  the  plaintiff  Harry 
Gordon  and  the  defendant  James  Gordon,  claiming  to  be  the  heir- 
at-law  of  the  testator  Harry  Gordon  the  elder,  and  as  such  making 
certain  claims  upon  the  estates  therein  mentioned,  over  and  be- 
sides the  provisions  made  for  him  by  the  will  and  codicil  of  1776, 
1782,  and  1787,  recited  in  the  said  agreement  of  1790,  and  which 
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will  and  codicil  are  thereby  by  the  said  plaintiff  and  defendant 
admitted  to  have  been  made  by  the  said  Harry  Gordon  the  elder ; 
that  it  further  appears,  from  the  recitals  of  the  said  agreement  of 
1790,  that  if  Peter  Gordon  had  been  illegitimate,  and  Harry  Gordon 
the  younger  also  illegitimate,  and  if  the  estates  were  vested  in 
Peter  Gordon  by  virtue  of  the  said  will  of  1787,  the  said  James 
Gordon  could  not,  as  heir-at-law  of  his  father,  or  otherwise,  by  his 
contract,  or  by  any  other  his  act,  authorise  or  give  title  to  Harry 
the  younger  to  enter  upon  the  said  estates,  or  empower  him 
efifectually  *  to  require  the  mortgagees  mentioned  in  the  [*  480] 
said  agreement,  to  reconvey  to  him  the  said  Harry  Gor- 
don the  younger,  upon  payment  of  what  was  due  to  them,  or  vest 
in  the  said  Harry  Gordon  the  younger  any  interest  in  the  said 
estates,  save  the  said  James  Gordon's  interest  as  a  legatee ;  that 
it  also  appears  that  the  other  agreement  of  the  4th  day  of  February, 
1805,  as  well  as  the  said  agreement  of  1790,  was  made  between  the 
parties  thereto  in  consequence  of  the  supposed  illegitimacy  of  the 
plaintiff,  negatived  by  the  before-mentioned  verdict;  and  that 
the  defendant,  if  the  plaintiff  was  illegitimate,  had  no  title  to  the 
lands  in  America,  nor  any  right,  for  his  own  behoof,  to  hinder  the 
plaintiff  from  obtaining  possession  thereof,  subject  to  the  charges 
thereon,  in  case  such  lands,  under  the  grant  thereof,  were  vested 
in  his  father,  and  passed  by  his  father's  will  to  Peter  Gordon  ;  and 
his  Lordship  doth  declare,  that  if  the  plaintiff  could  not  be 
relieved  against  the  said  agreements  on  the  mere  ground  of  mistake 
respecting  his  legitimacy,  on  the  ground  that  the  said  agreements 
were  entered  into  in  consequence  of  mistake  and  misapprehension 
respecting  such  legitimacy,  yet  that  the  plaintiff  is  entitled  to  be 
relieved  against  the  same,  as  having  been  also  entered  into  under 
a  misapprehension  and  misunderstanding  that  the  said  James 
Gordon  the  defendant  had  such  right  and  interest  in  the  said  estate, 
as  would  enable  him  effectually  to  give  and  assure  to  the  plaintiff 
those  benefits  and  interests  which,  for  the  considerations  mentioned 
in  the  said  agreements,  are  contracted  or  agreed  to  be  given  and 
assured  to  him  by  the  said  James  Gordon ;  and  inasmuch  also  as 
it  is  established,  by  the  evidence  in  the  cause,  that,  prior  to  the 
entering  into  the  said  agreement,  the  defendant  James  Gordon 
had  been  informed  and  knew,  that  a  ceremony  of  marriage  had 
previously  taken  place  between  his  father  and  mother  before 
the  birth   of  the  plaintiff,  (being   the  marriage   which,  by  the 


134  FAMILY  ARRANG£1IENT. 


Hof.  1,  8.  —  Btapiltom  ▼.  Stapiltoii ;  Oordai  ▼.  CKxrdon.  —  Hotat. 

[*481]  *  aforesaid  verdict,  has  been  established  as  a  valid  mar- 
riage,) and  the  said  agreement  having  been  entered  into 
with  such  previous  information  on  his  part,  and  without  such 
information  being  imparted  to  the  plaintiff,  who  m^ght,  if  the  said 
James  Gordon  had  communicated  to  him  that  information,  have  been 
able  by  due  inquiry  to  prove  his  legitimacy,  as  he  has  since  proved 
the  same,  after  he  had  discovered  that  such  ceremony  had  pre- 
viously taken  place ;  his  Lordship  doth  therefore  declare  the  agree- 
ments in  the  pleadings  mentioned,  bearing  date  the  31st  day  of 
March,  1790,  and  the  4th  day  of  February,  1805,  to  be  void,  and 
doth  order  and  direct  that  the  same  be  delivered  up  to  be  cancelled ; 
and  it  is  further  ordered  that  it  be  referred  to  Mr.  Dowdeswell, 
to  whom  this  cause  stands  referred,  to  take  an  account  of  all 
sums  of  money  paid  by  the  plaintiff  to  the  said  defendant  James 
Gordon,  or  to  any  other  person  or  persons  by  his  order  or  for  his 
use,  in  respect  of  the  annuity  mentioned  in  the  agreement  bearing 
date  the  31st  day  of  March,  1790,  and  of  the  sums  of  £4600  and 
interest,  and  £1040  in  the  said  agreement  also  mentioned;  and 
it  is  ordered  that  the  said  Master  do  compute  interest  on  the 
respective  sums  paid  by  the  plaintiff  to  the  defendant  James 
Gordon,  from  the  respective  times  of  paying  the  same ;  and  for  the 
better  taking  the  said  account,  &c. ;  and  it  is  ordered,  that  what 
the  said  Master  shall  find  to  be  the  amount  of  such  sums  and 
interest  be  paid  into  the  bank  with  the  privity  of  the  Accountant- 
General  of  this  Court,  on  the  credit  of  this  cause,  subject  to  the 
further  order  of  this  Court ;  and  his  Lordship  doth  reserve  the 
consideration  of  costs,  &c. ;  and  this  is  to  be  without  prejudice 
to  any  claims  which  the  defendant  James  Gordon  may  have  or 
can  establish  against  the  plaintiff,  in  respect  of  the  estate  or  effects 
of  Harry  Gordon  the  elder,  deceased,  or  Peter  Gordon,  deceased, 
or  either  of  them,  in  any  suit  or  proceedings  which  he 
[*  482]  *  may  be  advised  to  institute  against  him,  and  other  proper 
and  necessarj"  parties."    Reg.  Lib.  A,  1820,  fol.  1984. 

ENGLISH  NOTES. 

The  principle  upon  which  the  rule  i8  founded  is  well  stated  by  Lord 
Stair  in  his  Institutions  of  the  Law  of  Scotland  (I.  7.  9).  In  treat- 
ing of  natural  obligations,  amongst  which  he  reckons  the  duty  of  "  Res- 
titution "  of  (inter  alia)  what  has  been  paid  by  mistake,  he  proceeds: 
"Positive  law,  for  utility  and  quietness'  sake^  excepteth  transactions, 
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which  are  properly  such;  and  which  are  of  two  sorts.  The  ooe  extra* 
judicial,  when,  in  any  matter  doubtful  and  debateable,  either  party, 
to  shun  the  hazard  and  trouble  of  a  legal  decision,  is  willing  to  transact 
and  agree,  so  as  thereby  they  quit  or  abate  part  of  what  they  claim  as 
their  right,  and  so  they  tacitly  renounce  all  future  question  upon  any^ 
appearing  of  right  either  judicially  or  extrajudicially.  And  therefore, 
what  either  quitteth  to  othegr  of  their  rights,  is  done  for  the  same  cause; 
and  hath  in  it,  either  expressly  or  implicitly,  that  the  transaction  shall 
not  be  retracted  upon  any  thing  that  shall  accidentally  appear  there- 
after, fraud  and  force  only  (as  the  common  exception  in  all  human 
actions)  being  excepted :  and  therefore  such  things,  though  they  appear 
not  to  be  the  haver's,  are  not  to  be  restored.  The  other  transaction  is 
judicial  by  lUis  contestation'  This  latter  gives  rise  to  the  plea  of  rea 
judicataj  and  is  usually  considered  in  English  law  under  the  head  of 
EsTOPFBL.    See  11  R.  0.  1-47. 

Again  Lord  Stair  (I.  17.  1)  says:  <' Transaction  may  be  inter- 
posed in  the  matter  of  all  contracts,  and  it  is  a  most  important  contract, 
whereby  all  pleas  and  oontiroversies  may  be  prevented  or  terminated; 
for  thereby  all  parties  transacting,  quit  some  part  of  what  they  claim, 
to  redeem  the  vexation  and  uncertain  event  of  pleas.  It  is  therefore 
the  common  interest,  that  transactions  should  be  firmly  and  inviolably 
observed,  which  both  by  the  Roman  law  and  our  customs,  hath  been  held 
as  sacred  and  necessary  for  men's  quiet  and  peace.  It  must  therefore 
be  accurately  considered  what  a  transaction  is,  and  what  are  the  neces- 
sary requisites  thereto.  The  word  transaction  is  variously  taken;  so 
the  administration  of  any  aftair  is  commonly  called  a  transaction,  and 
particularly  the  public  transactions;  and  in  other  cases,  even  where  the 
name  of  transaction  is  used,  there  is  no  transaction  in  the  sense  here 
proposed;  for  it  is  very  ordinary  in  any  contract  to  say,  *  it  is  trans- 
acted, agreed,  and  finally  contracted;'  but  a  proper  transaction  must 
imply  the  doubtful  event  of  a  plea:  and  therefore,  when  parties  com- 
mune, and  come  to  an  agreement,  by  clearing  the  point  of  right  in  their 
claims  on  either  side,  though  either  party  pass  from  much  they  claimed, 
there  is  no  transaction,  albeit  thereby  the  vexation  of  a  plea  be  shunned; 
for  it  is  more  the  uncertain  event,  than  the  trouble,  of  legal  process  that 
makes  a  transaction;  and  therefore  when  a  real  transaction  is  meant,  it 
is  fittest  to  express  it  in  clear  terms,  that  in  the  differences  among 
parties  in  such  points  that  are,  or  may  be  controverted,  both  parties 
acknowledge  that  the  matter  is  dubious,  and  the  event  is  uncertain ; 
and  therefore  either  party  remits  their  claims,  and  comes  to  a  middle 
agreement,  wherein  it  is  not  necessary  that  either  party  remit  equally, 
nor  will  an  inconsiderable  abatement  infer  transaction,  or  the  quitting 
of  penalties  though  considerable;  yet  though  the  express  terms  of  trans- 


136  FAJIILY  ARRANGEMENT. 


Hof.  1,  3.  —  Btapiltoii  ▼.  Btapiltom ;  Gordon  ▼.  Gordon.  —  Hotao. 

action  be  not  used,  or  the  descending  from  mutual  claims,  there  may  be 
a  true  transaction;  as  when  parties,  during  the  dependence  of  processes 
come  to  agree,  giving  and  taking  less  than  they  pleaded,  otherwise  such 
an  agreement  is  no  transaction.' ' 

The  English  cases  have  perhaps  extended  the  principle  in  the  case  of 
agreements  between  members  of  a  family;  so  that  it  is  not  essential 
that  the  matter  conceded  should  be  one  of  doubtful  right,  so  long  as  it 
is  calculated  or  intended  to  put  an  end  to  family  differences  or  to  be 
for  the  honour  of  the  family.  In  this  sense  the  principle  of  Lord 
Hardwicke's  judgment  in  Stapilton  v.  StapUton  is  reinforced  by 
the  judgment  of  Lord  Eldon  in  Stockley  v.  Stockley  (1812),  1  Ves.  & 
B.  23,  12  K.  R.  184,  and  that  of  Lord  Chancellor  Sugden  in  Westhy 
V.  Westhy  (1842),  2  Dr.  <&  War.  602,  525. 

The  Courts  of  equity  in  England  have  regarded  with  favour  ar- 
rangements between  father  and  son  for  the  resettlement  of  a  family 
estate.  In  Cory  v.  Cory  (1711),  1  Ves.  Sen.  19,  Lord  Habdwigkb 
observed  that  if  a  son  tenant  in  tail,  and  a  father  tenant  for  life,  agree 
on  something  for  the  benefit  of  the  younger  children,  and  afterwards 
the  son  complains  of  paternal  authority  being  exerted;  though  there 
might  be  something  of  that  sort,  yet,  if  the  agreement  be  reasonable, 
the  Court  will  not  set  it  aside.  Instances  of  such  cases  will  be  found 
in  Bellamy  v.  Sahine  (1835),  2  Ph.  425;  Dimsdale  v.  Dimsdale  (1856), 
3  Drewry,  556;*  Jenner  v.  Jenner  (1860),  2  Giff.  232,  2  DeG.,  F.  &  J. 
359.  If  the  father  receives  direct  benefits  from  the  resettlement  that 
affords  an  inference  that  the  transaction  is  not  fair,  Uoghton  v. 
Uogkton  (1852),  15  Beav.  278.  But  the  Court  may  rectify  the  set- 
tlement so  far  as  relates  to  such  provisions  without  setting  it  aside 
altogether.  Hohlyn  v.  Hohlyn  (1889),  41  Ch.  D.  200,  60  L.  T.  499, 
38  W.  R.  12. 

In  order  that  a  family  arrangement  may  be  supported  as  such,  there 
must  be  full  and  fair  communication  of  all  material  circumstances 
affecting  the  subject  matter  which  are  within  the  knowledge  of  the 
parties.  See  besides  the  principal  case  of  Gordon  v.  Gordon,  p.  110, 
supra;  Smith  v.  Pincombe  (1851),  3  Mac.  &  G.  653;  Greenwood  v. 
Greenwood  (1863),  2  De  G.,  J.  &  S.  28.  There  must  be,  on  all  sides, 
uberrima  fides  ;  per  Lord  Westburt  in  Tennent  v.  Tennents  (1870), 
L.  R.  2  H.  L.  Sc.  6,  10.  And  even  an  innocent  misrepresentation  by 
one  of  the  parties  to  a  resettlement  by  way  of  family  arrangement,  where 
the  other  party  has  entered  into  it  on  the  faith  of  the  representation, 
has  been  held  sufficient  ground  for  setting  aside  the  resettlement. 
Fane  v.  Fane  (1875),   L.  R.  20  Eq.  698. 

To  support  a  compromise,  whether  between  members  of  a  family  or 
strangers,  it  may  be  stated  generally  that  where  there  is  a  bond  fide 
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claim,  the  giving  up  of  the  claim  is  a  sufficient  consideration ;  and  the 
Court  will  not  inquire  as  to  the  adequacy  of  the  consideration,  or  whether 
the  claim  could  have  been  made  good.  Nor  does  it  make  any  difference 
if  both  parties  were  in  ignorance  of  the  true  state  of  rights,  whether 
that  ignorance  was  of  fact  or  of  law.  Fallen  v.  Ready  (Lord  Hard- 
wicKE,  1743),  2  Atk.  587,  591;  Naylar  v.  Winch  (1824),  1  Sim.  & 
St.  555,  24  R.  R.  227;  Neale  v.  Neale  (1837),  1  Keen,  672;  StewaH 
V.  StewaH  (H.  L.  1838),  6  CI.  &  Fin.  911. 

In  Cook  v.  Wright  (1861),  1  B.  &  S.  559,  the  question  was  as  to 
whether  there  was  a  good  consideration  for  a  compromise.  It  was 
argued  that  the  existence  of  disputes,  where  no  litigation  had  com- 
menced, did  not  furnish  the  ground  of  a  good  consideration.  In  the 
judgment  of  the  Court,  delivered  by  Blackburn,  J.,  the  law  is  stated 
as  follows:  <'We  agree  that  unless  there  was  a  reasonable  claim 
on  the  one  side,  which  it  was  bond  fide  intended  to  pursue,  there 
would  be  no  ground  for  a  compromise;  but  we  cannot  agree  that  (ex- 
cept as  a  test  of  the  reality  of  the  claim  in  fact)  the  issuing  of  a  writ  is 
essential  to  the  validity  of  a  compromise.  .  .  .  The  real  consideration  . 
depends,  not  on  the  actual  commencement  of  a  suit,  but  on  the  reality 
of  a  claim  made  and  the  bona  fides  of  the  compromise."  This  principle 
was  followed  in  Callisher  v.  Bischoffsheim  (1870),  L.  R.  5  Q.  B.  449, 
39  L.  J.  Q.  B.  181, 18  W.  R.  1127.  The  law,  as  laid  down  in  these  cases, 
is  confirmed  by  opinions  delivered  in  the  Court  of  Appeal  in  Miles  v.  New 
Zealand  Alford  Estate  Co,  (C.  A.  1886),  32  Ch.  D.  266,  55  L.  J.  Ch. 
801,  54  L.  T.  582,  34  W.  R.  669.  The  Lords  Justices,  while  agreeing 
upon  the  principle  of  law,  differed  upon  the  presumption  of  fact  arising 
on  the  evidence  in  that  case:  Lords  Justices  Cotton  and  Fry  being 
of  opinion  that  there  was  no  serious  claim  given  up;  and  Lord  Justice 
BowEN  (agreeing  in  opinion  with  North,  J,,  who  was  the  Judge  of 
first  instance)  being  of  opinion  that  there  was  a  serious  claim  given 
up,  or  at  least  forborne  to  be  pressed  at  a  critical  moment,  and  that 
such  forbearance  at  the  request  of  the  other  party  was  a  sufficient 
consideration. 

AMERICAN  NOTES. 

Mr.  Pomeroy  recognizes  the  exception  of  family  compromises  from  the 
general  rule  as  to  relief  in  cases  of  mistake.  (2  Eq.  Jur.,  sec.  846.)  He  cites 
both  principal  cases  repeatedly,  on  the  general  subject,  but  they  have  little 
particular  application  in  this  country,  because  family  arrangements  or  com- 
promises are  uncommon. 

The  doctrine  of  the  Rule  was  held  in  Trigg  v.  Read^  5  Humphreys  (Tennes- 
see), 529 ;  42  Am.  Dec.  447,  where  the  Court  said :  "  The  cases  of  compromises 
of  doubtful  rights  and  contracts,  settling  family  disputes  .  .  .  appear  to  be 
somewhat  more  favored  (especiaUy  the  latter)  than  ordinary  contracts  of  pur- 
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chase."  "  In  the  cases  of  family  compromises,  all  that  need  be  said  here  is  that 
agreements  affecting  them  are  upheld  with  a  strong  hand,  and  an  equity  has 
been  administered  in  regard  to  them  which  has  not  been  applied  to  agree- 
ments generally,  upon  the  ground  that  the  honor  and  peace  of  families  make  it 
just  and  proper  so  to  do."  They  will  be  enforced  when  resting  on  grounds 
which  would  not  have  been  satisfactory  if  the  transaction  had  been  between 
strangers.  Smith  v.  Smith,  36  Georgia,  184;  91  Am.  Dec,  761,  citing  the 
Stapilton  Case  as  "  certainly  the  leading  case,"  and  Lord  Sugden's  remarks  in 
Westby  v.  Westhy,  2  Drury  &  W.  603.  Both  these  American  cases  treat  this 
subject  very  learnedly. 


FERRY. 

No.  1.— HUZZEY  V.  FIELD. 
(EX.  1835). 

No.  2,  —  HOPKINS  V.  GREAT  NORTHERN  RAILWAY 

COMPANY. 

(c.  A.  1877.) 

RULE. 

A  FERRY  is  a  franchise  by  grant  from  the  Crown,  in 
consideration  of  the  obligation  of  the  grantee  to  convey 
passengers  over.  If  another,  without  legal  authority,  in- 
terrupts the  grantee  in  his  right,  by  withdrawing  the 
profits  of  passengers,  the  disturber  is  liable  to  an  action 
for  the  injury. 

But  it  is  not  a  disturbance  of  the  ferry  to  use  the  river 
as  a  public  highway,  or  to  cross  to  or  from  a  point  at  a 
distance  from  the  terminus  of  the  ferry,  unless  it  be  shown 
that  the  object  is  to  evade  the  ferry. 

Nor  is  it  an  actionable  disturbance  of  the  ferry  to  build 
a  bridge  across  the  river  to  meet  a  growing  public  need, 
although  the  traffic  on  the  ferry  is  thereby  destroyed. 
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HnBey  v.  Field. 
S  Crompton,  Meeaon  &  RoBcoe,  432-^6  (s.  c.  4  L.  J.  Ex.  289 ;  I  Gale,  166 ;  5  Tjt.  855). 

Ferry.  —  Infringement  of  Right 

Where  there  la  an  ancient  ferry  from  A  to  B;  which  leads  to  a  public  [432] 
liighway,  and  another  constructs  a  landing-place  at  C,  a  short  distance 
from  B,  and  carries  passengers  over  from  A  to  C,  from  whence  they  pass  to 
the  same  highway  upon  which  the  ancient  ferry  is  established,  before  it  reaches 
any  town  on  village,  it  is  an  injury  to  the  ancient  ferry,  for  which  an  action 
will  lie. 

But  where  there  is  a  river  passing  by  several  towns  or  places,  the  existence 
of  an  ancient  ferry  over  such  river  from  a  particular  point  on  one  side  to  a  par- 
ticular point  on  the  other  does  not  preclude  persons  from  using  the  river  as  a 
public  highway  from  or  to  all  the  towns  or  places  on  its  banks  which  are  not 
in  the  line  leading  from  one  termintu  of  the  ferry  to  the  other. 

Where  the  owner  of  a  boat,  which  was  accustomed  to  ply  for  hire,  and  to 
carry  passengers  across  a  haven,  employed  a  servant  for  that  purpose,  and  the 
servant  on  one  occasion  received  a  passenger  on  board,  and  carried  him  across 
the  haven  near  the  line  of  an  ancient  ferry,  and  paid  the  fare  over  to  his  master : 
Held,  that  the  servant  was  acting  at  the  time  in  the  course  of  his  master's 
service  and  for  his  master's  benefit,  and  that  the  master  was  answerable  for  his 
act,  and  would  have  been  liable  in  an  action  on  the  case  for  such  act,  if  it  had 
been  distinctly  proved  to  have  amounted  to  an  invasion  of  the  ferry. 

Action  upon  the  case  for  the  infringement  of  a  ferry.  The  first 
count  of  the  declaration  stated  that  the  plaintiff  was  possessed  of 
a  certain  ancient  ferry,  called  Burton  Ferry,  otherwise  Pembroke 
Ferry,  across  and  over  a  certain  branch  of  a  certain  haven,  called 
Milford  Haven,  for  the  conveying  and  ferrying  over  and  across  the 
said  branch  of  the  said  haven,  backwards  and  forwards  within  the 
said  ferry,  all  persons,  &c.,  in  boats  kept  for  that  purpose  by 
the  plaintiff;  he,  the  said  plaintiff,  taking  and  receiving  reason- 
able freights  and  ferriages  to  him  of  right  payable  therefor.  It 
then  averred  that  the  defendant,  intending  to  deprive  him  of  the 
profits  of  his  ferry,  wrongfully  carried  and  conveyed  and  ferried 
for  hire,  in  certain  boats,  divers  persons,  &c. ,  over  and  across  the 
said  branch  of  the  said  haven,  at  and  within  the  said  ferry, 
whereby  the  plaintiff  had  been  and  was  greatly  injured  in  the 
enjoyment  of  his  said  ferry.  The  second  count  was  similar  to 
the  first,  but  calling  the  ferry  an  ancient  ferry  (without  giving 
any  name  to  it)  across  Milford  Haven,  and  stated  as  a  breach  that 
the  defendant  had  ferried  over,  &c.,  at  or  near  to  the  said  last- 
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mentioned  ferry.  The  third  was  similar  to  the  second,  omitting 
the  keeping  of  boats  by  the  plaintiff.  The  fourth  count  stated 
that  the  plaintiflf  was  possessed  of  a  certain  ancient  feny,  called 
Nayland  Ferry,  across  and  over  Milf ord  Haven ;  and  alleged  that 
the  defendant  carried  and  conveyed  passengers  over  and  across  the 

haven,  and  upon  the  part  of  the  said  haven  where  the  said 

[♦  433]  plaintiff  had  such  ferry,  over,  upon,  within,  *  and  across 

,  the  same.     The  fifth  count  called   the  ferry   Pembroke 

Ferry,  and  the  sixth  Burton  Ferry.     The  defendant  pleaded  not 

guilty. 

The  cause  was  tried  before  Parke,  B.,  at  the  last  Summer 
Assizes  for  the  county  of  Pembroke,  when  it  appeared  that  the 
plaintiff  was  the  lessee,  under  Sir  John  Owen,  Bart,  of  a  horse 
and  foot  ferry,  called  Pembroke  Ferry,  across  Mi  If  ord  Haven,  from 
a  place  called  Burton,  to  a  point  on  the  opposite  shore  where  the 
road  from  Pembroke  town  terminated,  and  also  of  another  ferry 
from  a  place  called  Nayland  to  the  same  point  The  town  of 
Pembroke  is  at  the  distance  of  two  miles  from  the  shore.  In 
consequence  of  an  extensive  dockyard  having  been  constructed 
lower  down  the  haven,  called  Pater  Dock,  a  new  road  had  been 
made  from  Pembroke  town  to  Pater  Dock,  and  which  road  passed 
by  or  near  a  place  called  Hobbes's  Point,  where  a  hard  or  pier  had 
been  constructed,  and  which  was  about  half  a  mile  lower  down  on 
the  haven  than  the  Pembroke  Ferry-house.  It  appeared  that  the 
defendant  had  for  some  time  kept  a  boat  on  the  haven,  and  had 
frequently  carried  passengers  from  Nayland  to  Pater  Dock ;  but  on 
one  occasion,  when  the  defendant's  boy  was  plying  at  Nayland, 
a  person  named  Llewelyn  got  into  the  defendant's  boat,  and,  after 
the  boy  had  pushed  off  from  the  shore,  desired  to  be  taken  to 
Hobbes's  Point,  saying  he  was  going  to  Pembroke.  Since  the 
new  road  had  been  made,  it  was  nearer  to  go  from  Nayland  by 
Hobbes's  Point  to  Pembroke  than  from  Nayland  by  the  Pembroke 
Ferry-house.  One  question  in  the  cause  was,  whether  the  plain- 
tiff's ferry  extended  from  Nayland  to  Pater  Dock,  on  the  Pembroke 
side;  but  this  the  jury  negatived.  The  plaintiff,  however,  con- 
tended that  the  defendant,  by  carrying  a  passenger  from  Nayland 
toHobbes's  Point  to  go  to  Pembroke,  had,  in  point  of  law,  infringed 

his  ferry,  and  that  he  was  entitled  to  a  verdict     For  the 
[*  434]   *  defendant  it  was  contended  that  there  was  nothing  to 

show  either  that  this  was  intended  as  an  infringement  of 
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the  plaintiff's  ferry,  or  that  it  was  done  in  fraud  of  it ;  and  even 
if  it  were,  yet  that  it  was  an  act  done  by  the  defendant's  servant 
without  authority,  for  which  the  defendant  could  not  be  made 
responsible.  The  learned  Judge  left  it  to  the  jury  to  say  whether 
the  act  had  been  done  fraudulently,  which  they  negatived.  He 
then  directed  them  to  find  for  the  defendant,  but  gave  the  plain- 
tiff leave  to  move  to  enter  a  verdict  for  him,  if  the  Court  should 
be  of  opinion  that  these  facts  amounted,  in  point  of  law,  to  an 
infringement  of  the  plaintiff's  right  The  Attorney-General  hav- 
ing obtained  a  rule  accordingly,  cause  was  shown  in  Hilary  Term 
last  by 

John  Evans  for  the  defendant  —  There  are  two  points  for  the 
opinion  of  the  Court  in  the  present  case.  1st,  Whether  the 
defendant  was  liable  for  the  act  of  his  servant  in  carrying  a  pas- 
senger from  Nayland  to  Hobbes's  Point  2dly,  Whether  that 
was,  in  point  of  law,  an  infringement  of  the  plaintiff's  ferry 
from  Nayland  to  the  Pembroke  Ferry-house.  First,  the  defend- 
ant was  not  liable  for  the  act  of  his  boy.  The  boy  was  not 
authorised  by  his  master  to  carry  persons  to  Pembroke  town  by 
way  of  Hobbes's  Point,  but  his  employment  was  only  to  carry 
passengers  to  Pater  Dock.  He  was,  therefore,  not  acting  within 
the  scope  of  his  general  authority,  and  his  master  cannot  be 
responsible  for  his  act  Secondly,  the  act  itself  was  not  an 
infringement  of  the  plaintiff's  ferry,  it  not  having  been  done 
fraudulently,  or  with  an  intention  to  infringe  it  The  question 
cannot  depend  upon  the  circumstance  of  this  being  a  nearer  route 
to  Pembroke  than  by  the  plaintiff's  ferry ;  for,  suppose  a  new  road 
were  made,  and  Pembroke  was  so  situated  that  it  should  become 
nearer  to  go  by  Pater  Dock  to  Pembroke,  is  it  to  be  said  that  it 
would  be  an  infringement  of  the  plaintiff's  ferry  to  convey 
passengers  from  Nayland  to  Pater  Dock  ?  That  *  certainly  [*  435] 
is  not  the  law;  and  it  would  be  very  inconvenient  to  the 
public  if  it  were  so.  The  case  of  Tripp  v.  Frank,  4  T.  R  666 
(2  R.  R  495),  is  decisive  of  the  present  case.  There  Lord  Kenton 
said,  **  If  certain  persons,  wishing  to  go  to  Barton,  had  applied  to 
the  defendant,  and  he  had  carried  them  at  a  little  distance  above 
or  below  the  ferry,  it  would  have  been  a  fraud  on  the  plaintiff's 
right,  and  would  be  the  ground  of  an  action.  But  here  these  per- 
sons were  substantially,  and  not  colourably  merely,  carried  over  to 
a  different  place ;  and  it  is  absurd  to  say  that  no  persons  shall  be 


142  FERRY. 

Ho.  1.  — Hnney  ▼.  Fidd,  S  Gr.,  X.  &  B.  480,  486. 

permitted  to  go  to  any  other  place  on  the  Humber  than  that  to 
which  the  plaintiff  chooses  to  carry  them. "  In  the  present  case 
the  jury  have  negatived  any  fraudulent  intention.  According  to 
that  decision,  also,  it  appears  that  the  plaintiff  cannot  be  com- 
pelled to  carry  passengers  to  Hobbes's  Point,  for  Lord  Kenyon 
adds :  "  It  is  now  admitted  that  the  ferryman  cannot  be  com- 
pelled to  carry  passengers  to  any  other  place  than  Barton :  then  his 
right  must  be  commensurate  with  his  duty.  **  That,  as  was  said  by 
AsHHURST,  J. ,  in  the  same  case,  is  decisive  against  the  plaintiff. 

Sir  J.  Campbell,  Sir  W.  Owen,  Chilton,  and  R  V.  Williams, 
contra.  — First,  the  master  was  liable  for  the  act  of  his  servant,  as 
it  was  clearly  within  the  scope  of  his  authority.  The  master  kept 
a  boat,  which  he  used  by  his  servant,  and  received  the  money 
which  he  earned ;  and  when  the  boy  received  a  passenger  on  board, 
and  rowed  him  to  Hobbes's  Point  to  go  to  Pembroke,  he  com- 
mitted an  act  for  which  his  master  was  liable.  It  was  not  a 
wilful  act  done  by  him  contrary  to  his  master's  directions,  but  it 
was  an  act  done  by  him  in  the  course  of  his  ordinary  employment 
The  master  was  therefore  responsibla  TurbervUle  v.  Stampe, 
1  Lord  Eaym.  264 ;  Bush  v.  Steinman,  1  Bos.  &  P.  404.  It  is  not 
necessary  to  show  express  orders  given  to  the  servant  to  do  the 
particular  act,  to  render  the  master  liabla  Eex  v.  Alman^ 
[*  436]  5  Burr.  2686.  *  Secondly,  this  amounted  to  an  infringe- 
ment of  the  plaintiff's  ferry.  The  plaintiff  was  bound  to 
keep  a  boat  to  convey  all  passengers  going  from  Nayland  to 
Pembroke ;  and  the  right  of  ferry  is  coextensive  with  such  obli- 
gation. This  passenger  was  going  from  Nayland  to  Pembroke, 
and  the  defendant,  by  carrying  him  to  Hobbes's  Point,  to  enable 
him  to  get  to  Pembroke,  committed  an  injury  to  the  plaintiff's 
right  of  ferry.  The  case  of  Tripp  v.  Frank  is  in  reality  an 
authority  for  the  plaintiff,  as  it  shows  that  a  person  who  carries 
passengers  near  to  an  ancient  ferry,  either  at  a  short  distance  above 
or  below  it,  subjects  himself  to  an  action.  This  was  not  only 
near  the  line  of  the  plaintiff's  ferry,  but  may  be  said  to  have  beea 
on  it,  for  a  ferry  is  not  a  mathematical  line  from  point  A  to 
point  B,  but  must  have  some  considerable  extent  on  each  side, 
otherwise  it  would  be  of  no  avail.  The  line,  therefore,  from 
Nayland  to  Hobbes's  Point  may  be  considered  as  the  Pembroke 
Ferry.  [Lord  Abingher,  C.  B.  —  That  might  be  true  if  going  to 
Pembroke  Ferry  meant  Pembroke  town.     Parke,  B.  —  This  might 
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have  been  an  infringement  if  the  plaintiflF  was  obliged  to  cany  all 
persons  going  to  Pembroke  town.  ]  If  there  had  been  a  town  on 
the  south  side  of  the  haven,  it  would  have  been  an  infringement 
to  have  carried  and  landed  persons  a  little  lower  down  on  the 
shore  for  the  purpose  of  going  there,  according  to  the  case  of  Trijpp 
V.  Frank;  and  this,  it  is  submitted,  was  substantially  the  same. 
In  Tripp  v.  Frank,  the  passengers  were  not  going  to  Barton ;  but 
here  this  passenger  was  going  to  Pembroke,  the  place  to  which  the 
plaintiff's  ferry  leads.  The  authorities  on  this  subject  are  very 
few.  In  2  EoUe's  Abr.  140,  tit  Nusans  (G),  pi.  4,  there  is  the 
following  passage,  for  which  the  Year  Book,  22  Hen.  VI. ,  c.  14, 
is  cited  as  an  authority :  "  If  I  have  a  ferry  by  prescription,  and 
another  erects  another  ferry  on  the  same  river  near  to  it,  by  "which 
my  ferry  is  injured  (empaire),  that  is  a  nuisance  to  me,  for  I  am 
bound  to  sustain  and  repair  the  ferry  for  the  ease  of  the 
lieges,  otherwise  I  *  shall  be  grievously  amerced ;  *  and  [*  437] 
that  passage  is  also  referred  to  in  Com.  Dig. ,  Action  on 
the  Case  for  a  Nuisance.  The  next  case  is  that  of  Churchman  v. 
Tunstall,  Hardres,  162,  which  appears,  according  to  the  report,  to 
be  against  the  proposition  here  contended  for,  because  there  a  bill 
had  been  filed  for  an  injunction  by  the  farmer  of  a  ferry  against 
a  person  who  had  carried  passengers  over  the  river  three-quarters 
of  a  mile  below  the  ferry,  and  it  was  held  no  infringement :  but 
the  reporter  adds  a  query.  [Parkb,  B.  —  That  case  is  no  authority, 
as  there  was  afterwards  a  decree  in  that  case  by  Lord  Hale  that 
the  new  ferry  should  be  put  down.  ]  The  case  of  Blissett  v.  Hart, 
Willes,  508,  is  an  authority  to  show  that  where  another  person 
sets  up  a  new  ferry  near  an  ancient  ferry  the  owner  of  the  ancient 
ferry  has  his  remedy  by  action.  [Parke,  B.  —  The  case  of  Tripp 
V.  Frank  certainly  does  appear  somewhat  contradictory  to  Blissett 
V.  Hart  and  the  older  authorities.]  Tripp  v.  Frank  seems  to 
have  been  somewhat  of  a  hasty  decision ;  and  it  is  to  be  observed 
that  no  authorities  appear  to  have  been  cited.  The  proposition 
laid  down  in  Com.  Dig.  as  to  ferries,  immediately  precedes  the 
propositions  as  to  markets,  to  which  they  are  analogous.  It  is 
laid  down,  that,  if  a  new  market  be  set  up  within  seven  miles  of 
an  ancient  market,  on  the  same  day,  the  law  will  intend  it  to  be 
a  nuisance,  but  if  it  be  on  a  different  day  it  is  a  question  for  the 
jury  whether  it  is  a  nuisance  or  not  It  is  held  reasonable  that 
every  man  should  have  a  market  within  seven  miles;  that  is, 
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about  one-third  of  a  day's  journey,  computed  at  twenty  miles. 
If  it  be  true  with  respect  to  markets,  that  a  person  shall  not  be 
allowed  to  set  up  a  new  market  within  seven  miles  of  an  ancient 
market,  the  same  principle  is  applicable  to  the  case  of  ferries ;  and 
the  principle  as  to  the  former  is,  that  a  new  one  shall  not 
[*438]  be  set  up  where  •  there  is  an  ancient  one,  which  is  avail- 
able within  a  reasonable  distance.  In  this  case,  the  plain- 
tiff's ferry  was  equally  available  for  the  purpose  for  which  the 
other  was  used,  and  if  this  were  allowed,  it  would  be  a  manifest 
injury  to  the  plaintiflf's  ferry.  It  is  laid  down  in  Blackstone's 
Commentaries,  voL  iii.,  p.  219,  that,  "  If  a  ferry  is  erected  on  a 
river  so  near  another  ancient  ferry  as  to  draw  away  its  custom,  it 
is  a  naisauce  to  the  owner  of  the  old  one.  For,  where  there  is  a 
ferry  by  prescription,  the  owner  is  bound  to  keep  it  always  in 
repair  and  readiness  for  the  ease  of  all  the  King's  subjects; 
otherwise  he  may  be  grievously  amerced.  It  would  therefore  be 
extremely  hard  if  a  new  ferry  were  suffered  to  share  his  profits, 
which  does  not  also  share  his  burden. "  In  this  case  the  plain- 
tiff is  bound  to  keep  boats  at  Nayland  Ferry,  and  he  is  there- 
fore entitled  to  the  corresponding  advantages  resulting  from  the 
exclusive  right  of  ferry.  Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  A  DINGER,  C.  B.  —  This  was  an  action  on  the  case  for  the 
disturbance  of  the  plaintiff's  ferry  over  Milford  Haven,  tried  before 
my  Brother  Parke,  at  Haverfordwest  It  was  claimed  in  the 
declaration  in  different  ways;  but  the  question  reserved  for  the 
consideration  of  the  Court  arises  on  the  count  which  complains 
of  a  disturbance  of  Nayland  Ferry. 

The  plaintiff  was  the  lessee,  under  Sir  John  Owen,  of  a  ferry, 
called  the  Pembroke  or  Burton  Ferry,  across  Milford  Haven, 
which  was  the  ordinary  communication  between  Pembroke  and 
Haverfordwest  He  was  also  lessee,  imder  the  same  gentleman, 
of  another  ferry  from  the  same  point,  on  the  Pembroke  side,  to 
Nayland  and  back ;  there  was  no  question  as  to  the  right 
[*  439]  of  the  plaintiff  to  *  both  these  ferries.  He  claimed  also 
a  much  more  extensive  right,  that  of  ferrying  all  persons 
backwards  and  forwards  over  Milford  Haven,  within  no  very 
narrow  limits;  but  this  right  was  negatived  by  the  jury  on  the 
trial 
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It  appeared,  however,  that  the  defendant  had,  before  the  com- 
mencement of  this  suit,  set  np  a  boat  to  carry  passengers  from 
Nayland  to  the  opposite  side,  and,  amongst  other  places,  to 
Hobbes's  Point,  more  than  half  a  mile  from  the  Pembroke  Ferry- 
house.  At  this  place  a  hard  or  pier  had  been  built,  to  improve 
the  communication  between  England  and  Ireland,  and  a  road  made 
from  thence  to  Pembroke,  which  communicated  with  the  turnpike 
road  from  Pembroke  Ferry  to  Pembroke,  at  a  distance  of  more 
than  half  a  mile  from  the  ferry ;  and  the  way  from  Nayland  to 
Pembroke,  by  Hobbes's  Point,  was  shorter  than  by  Pembroke 
Ferry.  There  was  no  town  or  vill  between  Hobbes's  Point  or 
Pembroke  Ferry,  and  the  junction  of  the  new  with  the  old  road ; 
and,  I  rather  believe,  none  between  that  point  and  Pembroke, 
although  that  circumstance  was  not*  inquired  into  on  the  trial. 

On  one  occasion,  a  boy  in  the  service  of  the  defendant,  and  in 
his  hoat,  received  a  passenger  on  board  at  Nayland,  who,  after  the 
boat  had  been  shoved  off  the  shore,  informed  him  he  was  going  to 
Pembroke,  and  desired  to  be  put  on  shore  at  Hobbes's  Point;  and 
this  was  done. 

The  jury  having  found  for  the  defendant  on  the  other  questions 
in  the  cause,  these  points  were  reserved  for  the  consideration  of 
the  Court :  1st,  whether  the  defendant  was  responsible  for  this  act 
of  his  servant;  and,  2dly,  whether,  if  he  was,  the  facts  proved 
amounted  to  a  disturbance  of  the  plaintiff's  right  of  ferry,  the  jury 
having  negatived  any  fraud  in  fact  on  the  part  of  the  defendant  or 
his  servant. 

A  rule  nisi  having  been  granted  for  a  new  trial,  the  case 
was  argued  before  my  Brothers  Parke,  Bolland,  Gurnet,  and 
myself. 

♦  Upon  the  IBrst  point  there  is  no  difficulty.     The  ser-   [*  440] 
vant  was  acting  at  die  time  in  the  course  of  his  master's 
service,  and  for  his  master's  benefit ;  and  his  act  was  that  of  the 
defendant,  although  no  express  command  or  privity  of  his  master 
was  proved.     Turberville  v.  Stampe,  1  Ld.  Raym.  265. 

The  second  point  is  one  of  a  more  doubtful  nature,  and  has 
called  for  much  consideration.  It  is  quite  clear  that  a  ferry  is 
a  franchise  which  none  can  set  up  without  a  licence  from  the 
Crown;  and  in  the  case  of  a  ferry  by  prescription,  a  grant  or 
licence  is  presumed.  As  early  as  in  the  Year  Book,  22  Hen.  VI., 
146,  it  is  thus  laid  down  by  Paston,  "  If  I  have  of  ancient  time 
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a  ferry  in  a  town,  and  another  sets  up  a  ferry  upon  the  same  river 
near  to  my  ferry,  so  that  the  profits  of  my  ferry  are  impaired,  I 
shall  have  against  him  an  action  on  the  case ;  "  and  Newton  says, 
"  The  case  of  a  ferry  differs  from  that  of  a  mill,  for  you  are  bound 
to  sustain  the  ferry,  to  serve  and  repair  it,  in  ease  of  the  common 
people,  and  it  is  inquirable  before  the  sheriff  in  his  toum,  and 
justices  in  Eyre. "  This  proposition  is  quoted  in  2  Roll.  140  (G), 
pi.  4,  Com.  Dig.  Piscarry,  B.,  and  Action  on  the  Case  for  a 
Nuisance,  and  in  most  of  the  cases  in  which  the  rights  of  ferry 
have  come  in  question. 

In  the  case  of  Churchman  v.  Tunstall,  Hardres,  162,  in  the 
Exchequer,  in  the  time  of  the  Commonwealth,  1659,  the  plaintiflf, 
the  farmer  of  a  ferry  at  Brentford,  as  it  would  seem,  under  the 
Crown,  filed  a  bill  for  an  injunction  to  restrain  the  defendant,  who 
had  lands  on  both  sides  of  the  Thames,  three-quarters  of  a  mile 
off,  and  who  was  in  the  habit  of  ferrying  passengers  across,  from 
continuing  to  do  so.  The  bill  was  dismissed  without  costs;  but 
the  reporter  adds  a  query  as  to  the  propriety  of  the  decision ;  and 
even  if  it  was  right,  it  is  no  authority  against  the  maintenance 
of  an  action  on  the  case.  The  decision,  however,  appears 
[*  441]  to  have  been  wrong;  for,  upon  another  *  bill  filed  in  1663, 
after  the  Restoration,  a  decree  was  made  by  Lord  Hale, 
on  the  18th  of  June,  14  Car.  IL,  in  favour  of  the  same  plaintiff, 
that  the  new  ferry  should  be  put  down. 

In  Blissett  v.  Hart,  Willes,  508,  the  plaintiff  recovered  in  an 
action  on  the  case,  against  the  defendant,  for  setting  up  another 
ferry  over  the  same  river,  near  the  plaintiff's  ferry,  and  ferrying 
over  persons  and  horses  over  the  same  river,  near  the  plaintiff's 
ferry,  by  which  she  was  obliged  to  let  it  for  less  rent  than  before, 
and  had  been  deprived  of  great  part  of  the  profit  of  it.  On  motion 
in  arrest  of  judgment,  the  Court  held  the  declaration  to  be  good, 
and  they  said,  that  "  a  ferry  is  a  franchise,  that  no  one  can  erect 
without  a  licence  from  the  Crown;  and  when  one  is  erected, 
another  cannot  be  erected  without  an  ad  quod  damnum.  If  a 
second  is  erected  without  a  licence,  the  Crown  has  a  remedy  by 
quo  warranto,  and  the  former  grantee  has  a  remedy  by  action. 
The  franchise  is  the  ground  of  the  action. "     Willes,  512,  n. 

So  far  the  authorities  appear  to  be  clear,  that,  if  a  new  ferry 
be  set  up  without  the  King's  licence,  to  the  prejudice  of  an  old 
one,  an  action  will  lie ;  and  there  is  no  case  which  heis  the  appear- 
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ance  of  being  to  the  contrary,  except  that  of  Tripp  v.  Frank,  here- 
after mentioned  These  old  authorities  proceed  upon  the  ground, 
first,  that  the  grant  of  the  franchise  is  good  in  law,  being  for  a 
sufficient  consideration  to  the  subject,  who,  as  he  receives  a  benefit, 
may  have,  by  the  grant  of  the  Crown,  a  corresponding  obliga- 
tion imposed  upon  him  in  return  for  the  benefit  received;  and 
secondly,  that,  if  another,  without  legal  authority,  interrupts  the 
grantee  in  the  exercise  of  his  franchise,  by  withdrawing  the  profit 
of  passengers,  which  he  would  otherwise  have  had,  and  which  he 
has,  in  a  manner,  purchased  from  the  public  at  the  price  of  his 
corresponding  liability,  the  disturber  is  subject  to  an  action  for 
the  injury;  and  the  case  is,  in  this  respect,  analogous 
*  to  the  grant  of  a  fair  or  market,  which  is  also  a  priv-  [*  442] 
ilege  of  the  nature  of  a  monopoly. 

A  public  ferry,  then,  is  a  public  highway,  of  a  special  descrip- 
tion, and  its  termini  must  be  in  places  where  the  public  have 
rights,  as  towns  or  vills,  or  highways  leading  to  towns  or  vills. 
The  right  of  the  grantee  is,  in  the  one  case,  an  exclusive  right  of 
carrying  from  town  to  town,  in  the  other,  of  carrying  from  one 
point  to  the  other,  all  who  are  going  to  use  the  highway  to  the 
nearest  town  or  vill  to  which  the  highway  leads  on  the  other  side. 
Any  new  ferry,  therefore,  which  has  the  effect  of  taking  away 
such  passengers,  must  be  injurious. 

For  instance,  if  any  one  should  construct  a  new  landing-place 
at  a  short  distance  from  one  terminus  of  the  ferry,  and  make  a 
practice  of  carrying  passengers  over  from  the  other  terminus,  and 
there  landing  them  at  that  place,  from  which  they  pass  to  the 
same  public  highway  upon  which  the  ferry  is  established,  before 
it  reaches  any  town  or  vill,  and  by  which  the  passengers  go  imme- 
diately to  the  first,  and  all  the  vills  and  towns  to  which  that  high- 
way leads ;  there  could  not  be  any  doubt  that  such  an  act  would 
be  an  infringement  of  the  right  of  ferry,  whether  the  person  so 
acting  intended  to  defraud  the  grantee  of  the  ferry  or  not 

If  such  new  ferry  be  nearer,  or  the  boats  used  more  commodious, 
or  the  fare  less,  it  is  obvious  that  all  the  custom  must  inevitably 
be  withdrawn  from  the  old  ferry ;  and  thus  the  grantee  would  be 
deprived  of  all  benefit  of  the  franchise,  whilst  he  continued  liable 
to  all  the  burden  imposed  upon  him. 

It  does  not  follow  from  this  doctrine  that,  if  there  be  a  river 
passing  by  several  towns  or  places,  the  existence  of  a  franchise  of 


148  FEKRY. 

Vo.  l.^HvMj  ▼.  Tlflld,  S  Cr.,  IL  &  B.  442>4M. 

a  ferry  over  it,  from  a  certain  point  on  one  side  to  a  point  on  the 
other,  precludes  the  King's  subjects  from  the  use  of  the  river,  as 
a  public  highway  from  or  to  all  the  towns  or  places  on 
[«  443]  its  banks,  and  obliges  them,  *  upon  all  occasions,  to  their 
own  inconyenience,  to  pass  from  one  terminus  of  the  ferry 
to  the  other.  The  case  of  Tripp  v.  Fraiik,  4  T.  R  666  (2  R  E. 
495)  decided  otiierwise;  and  it  is  not  intended  to  question  that 
decision.  It  was  there  held  that  the  plaintiff,  who  had  a  right 
of  ferry  from  Hull  to  the  town  of  Barton,  had  no  right  of  action 
against  a  person  who  carried  passengers  from  Hull  to  Barrow,  a 
place  on  the  banks  of  the  river,  at  some  distance  from  Barton. 
But,  suppose  he  had  known  that  the  passengers  were  going  by  that 
route  to  Barton,  and  that  their  sole  object  was  to  go  there;  or 
suppose  that  Barton,  instead  of  being  within  a  few  hundred  yards 
from  the  Humb^r,  was  a  mile  distant,  and  was  the  IBrst  town  with 
which  either  ferry  communicated,  it  would  not  follow,  from 
that  decision,  that  in  such  a  case  passengers  might  be  landed  at 
Barrow,  for  the  sole  purpose  of  going  to  Barton. 

We  have  thought  it  right,  in  consequence  of  the  course  taken 
by  the  counsel  in  argument,  to  enter  thus  far  into  the  general 
question,  and  to  lay  down  these  principles,  that  it  may  not  be 
supposed  that  the  decision  to  which  we  find  ourselves  obliged  to 
come,  can  in  any  manner  affect  the  plaintiff's  right  to  the  exclu- 
sive privilege  of  ferrying  passengers  who  leave  Nayland,  with  no 
other  object  than  that  of  going  to  Pembroke. 

But,  fully  admitting  his  right,  we  are  of  opinion,  after  much 
deliberation,  and  I  may  add,  not  without  some  hesitation,  that 
there  is  no  sufficient  ground  for  making  the  rule  absolute. 

It  is  to  be  observed  that,  between  Hobbes's  Point  and  the 
junction  of  the  two  roads  that  lead  from  that  place  and  from 
Pembroke  Ferry  respectively  to  the  town  of  Pembroke,  there  are 
intermediate  points  to  which  the  passenger  Llewelyn  might  be 
going ;  though  Pembroke  was  his  ultimate  object,  it  might 
[•444]  not  be  his  only  object;  and,  if  he  *had  any  particular 
view  of  convenience  in  making  Hobbes's  Point  the  place 
of  his  landing,  which  could  not  have  been  accomplished  as  well 
by  landing  at  Pembroke  Ferry,  then,  according  to  the  principles 
laid  down  in  the  case  of  Tripp  v.  Frank,  there  would  have  been 
no  evasion  of  the  plaintiff's  ferry.  It  is  true,  that  the  intentions 
of  Llewelyn  are  left  very  uncertain  upon  the  evidence ;  and  it  does 
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not  appear  from  the  report  that  the  counsel  on  either  side  thought 
proper  to  elicit  them  by  any  inquiry.  And  if  this  had  been  the 
real  question  which  the  parties  intended  to  try,  the  Court  might 
have  been  disposed  to  direct  a  new  trial.  But  one  cannot  fail  to 
observe  that  the  main  questions  of  fact  in  difference  were  fully 
tried  and  disposed  of  by  the  jury,  and  that  the  point  stated  upon 
Llewelyn's  evidence  was  laid  hold  of  for  no  other  purpose  than  that 
of  recovering  a  verdict  for  the  plaintiflF  at  all  events,  after  all  the 
matters  really  in  difference  had  been  decided  against  him.  The 
Courts  therefore,  is  bound  to  look  with  strictness  to  the  evidence, 
and  not  to  allow  the  plaintiff  any  advantage  from  an  uncertainty 
that  he  ought  to  have  removed.  It  was  incumbent  on  him  to 
offer  satisfactory  proof  that  Llewelyn  had  no  other  object  than  to 
evade  his  ferry,  and  that  the  defendants  were  aware,  and  must 
have  understood,  that  he  had  no  other  object  Now,  the  com- 
munication made  by  Llewelyn  to  the  defendant's  servant,  after 
the  boat  had  commenced  her  passage,  is  not  inconsistent  with  his 
having  some  legitimate  object  in  going  to  Hobbes's  Point,  besides 
that  of  going  to  Pembroke.  The  imcertainty,  therefore,  in  which 
this  point  has  been  left  by  the  evidence  makes  it  impossible  to 
say  that  the  facts  pioved  amounted  to  a  disturbance  of  the  plain- 
tiff's ferry ;  therefore  the  rule  cannot  be  made  absolute,  to  enter 
a  verdict  for  the  plaintiff  And  we  think  that  the  plaintiff,  in 
a  case  of  this  sort,  is  not  entitled  to  a  new  trial,  that  he  may 
amend  his  evidence  upon  an  incidental  point,  upon  which 
he  left  it  too  doubtful  to  be  *  properly  submitted  to  the  [*  445] 
jury.     The  rule,  therefore,  must  be  discharged 

Mule  discharged. 

Hopkins  v.  Oreat  Vorthem  Eailway  Company. 

2  Q.  B.  D.  224-238  (s.  c.  46  L.  J.  Q.  B.  265 ;  S6  L.  T. 


Ferry  —  Distwrbance — Bridge — BaUway  Campomy  —  Compensation,  [224] 

The  owner  of  a  ferry  cannot  maintain  an  action  for  loss  of  trafBc  caused  by 
a  new  highway  by  bridge  or  ferry  made  to  provide  for  a  new  traffic 

Quarcy  whether  the  ezclusive  right  of  the  owner  of  a  ferry  extends  beyond 
the  carriage  of  passengers  by  boat. 

A  railway  eorapany,  nnder  the  authority  of  their  Act,  constructed  across  a 
river,  half  a  mile  above  an  ancient  ferry,  a  railway  bridge  and  a  foot-bridge,  the 
fitot-bridge  being  used  by  persons  going  to  the  railway  station  and  also  to  other 
places.    The  traffic  across  the  ferry  fell  off,  and  the  ferry  was  given  up.    The 
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owners  of  the  ferry  claimed  compensation  under  tbe  Lands  and   Railway 
Clauses  Acts. 

Held,  reversing  the  decision  of  the  Queen's  Bench  Division,  that  no 
[225]  compensation  could  be  recovered :  First,  on  the  ground  that  an  action 
could  not  have  been  maintained  for  disturbance  of  the  ferry  in  respect  of 
the  traffic  either  by  the  railway  or  by  the  foot-bridge,  if  they  had  been  erected 
without  the  authority  of  an  Act  Secondly,  on  the  ground  that,  the  injury  to  the 
ferry  being  occasioned,  not  by  the  construction  but  by  the  working  of  the  rail- 
way, the  ferry  had  not  been  injuriously  affected  within  the  Lands  Clauses  Act 
or  the  Railway  Clauses  Act 

Action  by  the  plaintiffs,  as  owners  of  a  ferry,  against  the 
defendants,  for  the  recovery  of  £300,  the  amount  of  an  award, 
made  between  the  parties  in  a  question  of  disputed  compensation, 
by  an  umpire  appointed  in  accordance  with  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845. 

A  case  was  stated  for  the  opinion  of  the  Court  as  follows :  — 
1  and  2.    Statement  that  the  plaintiffs,  as  trustees  of  the  will 
of  Charles  Boucher,  were  owners  in  fee  of  a  certain  ancient  and 
exclusive  ferry  over  the  navigable  river  Nene. 

3.  Before  and  until  the  construction  of  the  bridge  by  the 
defendants,  as  hereinafter  mentioned,  the  ferry  was  extensively 
used  for  the  conveyance  across  the  river  by  the  plaintiffs  and  their 
predecessors,  owners  of  the  said  ferry,  or  their  under-tenants,  of 
passengers  by  horse  and  foot,  goods,  horses,  sheep,  cattle,  and 
carriages,  and  was,  down  to  the  said  time,  the  only  public  means 
of  communication  within  about  six  miles  between  the  north  and 
south  sides  of  the  river,  which  is  at  this  spot  navigable  and  about 
100  feet  in  breadth.  It  increases  in  width  towards  its  mouth,  and 
for  some  miles  upwards  is  of  considerable  breadth,  and  navigable 
for  barges.  It  connects  two  high  roads,  the  one  to  the  north  lead- 
ing from  the  ferry  to  Wisbeach  and  Peterborough,  and  the  other  to 
the  south  from  the  ferry  to  March,  Chatteris,  and  so  to  Ely  and 
Cambridge. 

4.  By  the  Great  Northern  Railway  (Spalding  to  March)  Act, 
1863,  the  defendants  were  authorised  to  make  a  railway  from 
Spalding  to  March,  and  to  make  a  bridge,  footway,  and  works 
across  the  river  in  connection  therewith. 

5.  The  defendants,  in  pursuance  of  and  in  exercise  of  the 
powers  contained  in  the  said  Act,  constructed  a  bridge  and  foot- 
way attached  to  it  across  the  River  Nene,  which  bridge  and 
footway  are   on  the  west  side  of  or  above  the  said  ferry,   and 
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are  distant  from  the  landing-places  of  the  said  feny  about  half  a 
mile. 

•  5a.  The  said  bridge  and  footway  are  physically  inde-  [*  226] 
pendent  of  and  unconnected  with  the  said  ferry,  and  in  no 
way  physically  obstruct  the  same  or  the  approaches  thereof. 

6.  The  bridge  and  footway  are  and  have  been,  since  they  were 
opened  by  the  defendants  in  or  about  the  year  1867,  used  for  the 
railway  traffic  of  the  defendants,  and  also  for  the  passage  of  pas- 
sengers on  foot  across  the  Nene  to  and  from  the  station  called 
"  Guyhim, "  situated  on  the  south  side  of  the  said  river.  The  said 
foot-bridge  has  not  been  dedicated  to  the  public.  The  passage  of 
stock,  and  sheep,  and  of  barrows  across  the  said  foot-bridge  is 
prevented  by  stiles  placed  for  the  purpose  at  either  end.  Notices 
are  put  up  near  the  bridge  as  follows  (on  the  north  side) :  "  Great 
Northern  Eailway.  Notice.  Any  person  found  trespassing  on 
the  railway  will  be  prosecuted.  By  order.  Alexander  Forbes, 
secretary.  November  4th,  1870.  *  At  the  south  end  of  the  bridge 
a  notice  is  fixed :  **  To  the  station  only.  *  There  are  no  steps  be- 
yond these  taken  to  prevent  pereons  not  intending  to  use  the  bridge 
as  an  access  to  the  station  from  using  it,  and  persons  do,  in  fact, 
use  it  occasionally  simply  for  the  purpose  of  crossing  the  river. 

7.  The  transit  of  goods,  horses,  sheep,  cattle,  and  carriages  is 
carried  on  by  means  of  the  defendants'  trains,  and  such  goods, 
horses,  sheep,  cattle,  and  carriages  must  be  put  upon  their  rail- 
way at  some  or  one  of  their  stations,  the  nearest  of  which  on  the 
north  side  is  about  two  and  a  half  miles,  and  on  the  south  side 
is  the  Guyhim  station  adjoining  the  bridge  and  footway.  In 
connection  with  the  last-mentioned  station  there  is  also  accom- 
modation for  loading  trains  at  the  north  end  of  the  bridge  and 
footway. 

8.  Neither  the  said  bridge  and  footway,  nor  any  of  the  said 
works,  communicate  with  the  said  ferry,  inasmuch  as  it  is  half  a 
mile  distant,  but  persons  travel  by  the  trains  on  the  said  railway 
across  the  said  bridge  who  otherwise  would  have  used  the  said 
ferry  as  a  means  of  transit.  Stock,  cattle,  and  sheep  are  also 
carried  by  the  said  railway  over  the  said  bridge  which  otherwise 
would  have  crossed  the  ferry. 

9.  Since  the  erection  and  opening  of  the  bridge,  foot- 
way, and  *  works,  the  traffic  over  the  ferry  of  all  descrip-  [*  227] 
tions,  including  foot-passengers,  fell  off,  and  the  franchise 
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of  the  ferry,  and  the  plaintiffs'  interest  therein,  became  less 
valuable,  and  they  were  compelled  to  reduce  the  rents  received  by 
them  from  the  tenants  of  the  ferry,  and  ultimately  the  ferry  was 
given  up. 

10.  In  consequence  of  this  prejudicial  effect  on  the  plaintiffs' 
ferry,  the  plaintiffs,  on  the  24th  of  February,  1872,  caused  to  be 
served  on  the  defendants  a  notice  in  writing  stating  therein  the 
nature  of  their  interest,  their  claim  for  compensation  in  respect 
of  the  injury  thereto,  and  their  desire  to  have  the  said  question  of 
disputed  compensation  settled  by  arbitration  in  accordance  with 
the  provisions  of  the  statutes  in  that  behalf. 

The  case  then  stated  the  proceedings  under  the  arbitration,  and 
the  appearance  of  defendants  under  protest  before  the  umpire,  who 
made  his  award  in  favour  of  the  plaintiffs  for  £300. 

A  plan  was  annexed  to  the  case,  showing  a  road  on  one  side  of 
the  river  leading  from  Peterborough  to  Wisbeach,  and  an  approxi- 
mately parallel  road  on  the  other  side  leading  from  March  to 
Wisbeach,  with  the  ferry  affording  means  of  passing  from  one  of 
the  roads  to  the  other.  The  Lands  Clauses  Consolidation  Acts 
and  the  Hailways  Clauses  Consolidation  Act  were  incorporated  in 
the  Great  Northern  Eailway  (Spalding  to  March)  Act,  1863. 

The  question  for  the  opinion  of  the  Court  was.  Are  the  plaintiffs 
entitled  to  recover  the  sum  so  awarded  ? 

May  9, 1876.  The  case  came  before  the  Queen's  Bench  Division 
(Blackburn  and  Quain,  JJ.),  who,  being  of  opinion  that  it  was 
governed  by  Seg,  v.  Camlrian  Ry,  Co,,  lu  R  6  Q.  B.  422,  40  L 
J.  Q.  B.  169,  gave  judgment  for  the  plaintiffs. 

The  defendants  appealed. 

Nov.  10,  21,  1876.  Mellor,  Q.  C,  and  Monckton,  for  the 
defendants.  — There  is  this  distinction  between  this  case  and  Reg, 
V.  Camlrian  Ry.  Co.,  that  there  the  company  took  toll  for  the 
use  of  their  bridge ;  here  the  company  only  use  the  bridge  for  the 
purposes  of  their  station.  What  they  have  done  has  been 
[*228]  done  under  the  *  authority  of  their  Act,  and  the  injury,  if 
any,  to  the  ferry  is  by  the  working,  not  by  the  construc- 
tion, of  the  railway,  and  is,  therefore,  not  a  subject  for  compensa- 
tion under  the  Acts :  Brand  v.  Hammersmith  Ry.  Co.,  L.  R  4  H. 
L.  171,  38  L.  J.  Q.  B.  265.  McCarthy  v.  Metropolitan  Board  of 
Works,  L.  R  7  H.  L.  243,  43  L.  J.  C.  P.  385.  But  the  plain- 
tiffs also  complain  of  injury  by  reason  of  the  traffic  in  carriages 
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and  animals  being  taken  away.  That,  however,  is  no  subject  for 
compensation:  Newton  y,  CubUt,  12  C.  B.  (K  S.)  32,  31  L.  J.  C. 
P.  246.  The  Legislature  has  thought  fit  to  leave  such  cases  unpro- 
vided for.  If  the  railway  had  interfered  physically  with  the  ferry 
the  damage  would  have  been  tixe  subject  of  compensation  under 
the  Acts,  but  that  is  not  the  case  here.  A  ferry  owner  cannot 
stop  all  improvement  by  setting  up  an  exclusive  right  to  take 
people  across  a  river  for  an  indefinite  distance. 

F.  M.  White  and  Silvester  for  the  plaintiffs.  — There  has  been 
no  change  of  circumstances,  nor  is  this  ferry  in  a  populous  place, 
as  in  Newton  v.  Cubitt  The  feny  is  from  one  high  road  to  the 
other,  and  was  granted  for  the  convenience  of  the  district,  and  is 
now  given  up.  The  owner  of  the  ferry  is  bound  to  maintain  the 
ferry,  and  has  a  right  to  the  traffic.  Even  he  could  not  put  up  a 
bridge.  Payne  v.  Partridge,  1  Salk.  12.  The  plaintiffs  do  not 
want  to  stop  any  improvement,  and  want  merely  £300  to  com- 
pensate them  for  the  loss  of  their  undoubted  property,  just  as  a 
landowner  would  be  compensated.  The  injury  is  directly  trace- 
able to  the  execution  of  the  powers  given  by  the  Act  In  Brand 
v.  Hammersmith  Ry.  Co,  the  damage  was  remote;  here  it  is 
direct,  for  every  passenger  who  crosses  the  bridge  would  have 
crossed  by  the  ferry.  Cory  v.  Yarmouth  and  Norwich  By,  Co., 
3  Hare,  593.  A  bridge  could  not  be  built  to  the  injury  of  the 
ferry.  Letton  v.  Ooodden,  L.  R  2  Eq.  123.  In  Churchman  v, 
Tunstal,  Hardr.  162,  it  was  held  that  a  waterman  could  not  carry 
passengers  across  a  river  three-quarters  of  a  mile  from  a  ferry.  See 
also  Attomey^General  v.  Richards,  2  Anstr.  603  (3  R  R  632); 
Huzzey  v.  Field,  2  Cr.,  M.  &  R  432  (p.  139,  aTde).  At  all  events, 
the  plaintiffs  have  been  injuriously  affected  within  the 
Lands  CQauses  Consolidation  Act  (8  Vict,  c.  18),  *s.  68,  [*229] 
and  the  Bailway  Clauses  Consolidation  Act  (8  Vict,  c.  20), 
68.  6,  16,  and  are  entitled  to  compensation. 

Mellor,  Q.  C. ,  in  reply.  Cur.  adv.  vtUt. 

Jan.  22,  1877.  The  judgment  of  the  Court  (Lord  Coleridge, 
C.  J.,  Mellish,  L  J.,  and  Bbett  and  Amphlett,  JJ.A)  was 
delivered  by 

Mellish,  L  J.  — This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  on  a  special  case.  [The  Lord  Justice 
read  the  material  facts  from  the  special  case.]     The  Queen's 
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Bench  Division  gave  judgment  in  favour  of  the  plaintiffs  upon  the 
authority  of  the  case  of  Reg,  v.  Cambrian  Railway  Company ^  L.  R 
6  Q.  B.  422,  40  L.  J.  Q.  B.  169,  and  we  agree  that  the  present 
case,  except  in  one  point,  which  will  be  hereafter  referred  to, 
cannot  be  distinguished  from  that  of  Reg,  v.  Cambrian  Railway 
Company y  and  that  we  have  to  consider  whether  that  case  was 
rightly  decided. 

There  are  two  questions  to  be  considered :  First,  could  an  action 
have  been  maintained  by  the  plaintiffs  against  the  defendants,  if 
the  defendants'  railway  bridge  and  foot-bridge  had  been  erected 
without  the  authority  of  an  Act  of  Parliament  ?  And,  secondly, 
if  such  an  action  could  have  been  maintained,  are  the  plaintiffs 
nevertheless  prevented  from  recovering  compensation,  upon  the 
ground  that  they  have  not  suffered  damage  from  the  construction 
of  the  railway,  but  only  from  the  user  of  the  railway  after  it  was 
constructed,  and  that  the  case  is  therefore  governed  by  Brand  v. 
Hammersmith  Ry,  Co.,  L.  R  4  H.  L  171,  38  L.  J.  Q.  B.  265? 

With  respect  to  the  first  question,  in  Reg.  v.  Cambrian  Ry.  Co, , 
it  appears  to  have  been  admitted  by  the  counsel  for  the  company, 
that  the  owner  of  a  ferry  could  have  maintained  an  action  against 
the  owner  of  a  railway  not  constructed  under  the  authority  of  an 
Act  of  Parliament  in  respect  to  the  diversion  of  traflSc  from  his 
ferry  by  the  opening  of  the  railway ;  and  therefore  the  question, 
whether  such  an  action  could  be  maintained,  was  very  little  con- 
sidered ;  but  Mr.  Justice  Blackburn  says :  "  The  prosecutor's  right 
is  to  a  ferry  or  franchise  by  which  he  had  the  exclusive  right  of 
carrying  passengers  across  the  river.  It  is  well  established  that 
if  that  right  is  interfered  with,  without  the  authority 
[*  230]  *  of  an  Act  of  Parliament,  by  something  which  carries 
passengers  across  so  close  to  it  as  to  disturb  the  right,  an 
action  would  lie  for  that  disturbance.  The  cases,  so  far  as  I 
remember  them,  in  which  actions  have  lain  for  the  interference 
with  or  disturbance  of  the  right  of  ferry,  have  been  where  there 
has  been  a  carrying  across  by  boats.  But  I  cannot  bring  my  mind 
to  doubt  the  principle,  that  if  a  bridge  were  to  be  erected  across  a 
ferry,  and  people  were  to  go  across  the  bridge,  and  consequently 
the  bridge  would  have  the  effect  of  disturbing  the  owner  of  the 
ferry  in  his  right,  he  would  be  entitled  to  bring  an  action  on 
the  case  and  recover  damages.  It  follows,  I  think,  that  what  the 
railway  company  have  here  done,  not  only  in  making  a  bridge  for 
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carrying  railway  traflBc  across,  but  actually  a  footway,  and  taking 
toll  from  foot-passengers  for  passing  from  one  side  to  the  other, 
if  that  had  not  been  authorised  by  Act  of  Parliament,  would 
have  been  a  disturbance  of  the  ferry,  for  which  the  owner  of  the 
ferry  could  have  brought  an  action  on  the  case. "  (K  R  6  Q.  B. , 
at  p.  430. )  In  the  present  case,  the  railway  company  have  erected 
and  opened  both  a  bridge  to  carry  the  railway  traflBc,  and  a  foot- 
bridge, but  the  facts  as  to  the  user  of  the  foot-bridge  are  different 
from  what  they  were  in  Reg,  v.  Cambrian  Ry.  Co. ;  and  it  seems 
desirable  to  consider  separately,  whether  an  action  could  have 
been  maintained  in  respect  of  the  diversion  of  traflQc  by  means  of 
the  railway  bridge,  and  whether  an  action  could  have  been  main- 
tained in  respect  of  the  diversion  of  trafl&c  by  means  of  the  foot- 
bridge. 

We  will  first  consider  that  which  is  by  far  the  most  important, 
whether  an  action  could  have  been  maintained  in  respect  of  the 
diversion  of  traflBc  caused  by  the  railway  bridge.  Now,  in  order 
that  such  an  action  may  be  maintained,  it  is  clearly  not  suflBcient 
for  the  owner  of  the  ferry  to  prove  that  something  has  been  done 
by  which  traflBc  has  been  diverted  from  his  ferry.  He  must  prove 
that  his  right  has  been  violated.  He  is  the  owner  of  a  particular 
description  of  monopoly,  which  the  law  allows  to  be  created  from 
its  being  presumed  to  be  for  the  public  advantage,  and  to  main- 
tain an  action  he  must  prove  that  the  defendants  have  in  substance 
done  that  which  he  has  the  sole  right  to  do.  Now  we  apprehend 
that  the  owner  of  a  ferry  has  not  a  grant  of  an  exclusive 
right  of  *  carrying  passengers  and  goods  across  the  stream  [*  231] 
by  any  means  whatever,  but  only  a  grant  of  an  exclusive 
right  to  carry  them  across  by  means  of  a  ferry.  In  Payne  v. 
Partridge,  1  Salk.  12,  it  was  laid  down,  that  the  owner  of  a  ferry 
could  not  himself  build  a  bridge  in  substitution  for  the  ferry; 
which  seems  a  clear  decision  that  he  has  not  a  grant  of  every 
mode  of  carrying  goods  and  passengers  across;  for  if  he  had  he 
would  surely  be  entitled,  if  not  bound,  to  provide  the  best  means 
of  crossing.  The  first  grantee  of  the  ferry  is  supposed  to  have 
represented  to  the  Crown  that  it  would  be  for  the  public  advantage 
that  a  ferry  should  be  established  in  the  particular  locality,  and 
then,  in  consideration  of  the  grantee  undertaking  perpetually  to 
keep  up  the  ferry,  the  Crown  has  granted  to  him  the  exclusive 
right  of  ferrying  within  certain  limits.     There  is  nothing  in  the 
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nature  of  this  transaction  which  would  lead  me  to  believe  that 
the  Grown  intended  to  guarantee,  or  had  power  to  guarantee,  the 
grantee  of  the  ferry  against  changes  of  circumstances  and  future 
discoveries  of  an  entirely  different  description  of  transit  by  which 
ferrying  might  be  superseded.  The  Crown  professes  to  protect  the 
grantee  against  the  competition  of  other  persons  who  are  in  the 
same  line  of  business  and  do  the  same  thing  that  he  does ;  but  he 
appears  to  run  the  risk  of  any  change  of  circumstances  which  may 
render  ferrying  at  that  place  useless. 

There  is  no  doubt,  however,  that  the  right  of  the  owner  of  a 
ferry  does  extend  somewhat  beyond  a  mere  right  to  bring  an  action 
against  persons  who  have  carried  goods  or  passengers  for  hire  by 
boat  from  one  terminus  of  his  ferry  to  the  other,  and  it  is  neces- 
sary to  examine  the  authorities  for  the  purpose  of  seeing  what  the 
true  limit  of  the  right  is.  We  have  not  been  able  to  discover  that 
any  action  has  ever  been  brought  by  the  owner  of  a  ferry  against 
any  person  for  violating  his  right  otherwise  than  by  means  of 
boats.  The  authorities,  both  old  and  new,  are  all  collected  in 
Huzz^  y.  Field,  2  Cr.,  M.  &  R  432  (p.  139,  anU\  and  Newton  v. 
CvUtt,  12  C.  B.  (N.  S.)  32,  31  L.  J.  C.  P.  246 ;  but  they  all  rejate 
to  alleged  infringements  of  the  rights  of  the  owner  of  a  ferry  by 
means  of  boats.     They  establish  that  although  it  is  laid  down  in  a 

very  early  case  (2  Roll.  Abr.  140) :  "  If  I  have  a  ferry  by 
[*  232]   prescription,  and  another  erects  •  another  ferry  on  the  same 

river  near  to  it  by  which  my  ferry  is  injured,  that  is  a 
nuisance  to  me,  for  I  am  bound  to  sustain  and  repair  the  ferry 
for  the  ease  of  the  lieges,  otherwise  I  shall  be  grievously  amerced ;  " 
and  there  are  other  authorities  to  the  same  effect;  yet  it  does  not 
conclusively  follow,  as  a  matter  of  law,  that  because  a  new  ferry 
diverts  some  of  the  traflBc  from  an  old  ferry  it  is  actionable ;  and 
it  may  be  that  no  action  can  be  maintained  in  respect  of  the  new 
ferry,  if  it  has  been  set  up  lonfL  fide  for  the  purpose  of  accommo- 
dating a  new  and  different  traflSc  from  that  which  was  accommo- 
dated by  the  old  ferry.  In  Newton  v.  CubUt,  12  C.  B.  (N.  S.)  32, 
31  L.  J.  C.  R  246,  there  were  two  counts,  the  first  complaining 
that  the  defendants  had  carried  passengers  in  the  line  of  the  plain- 
tiff's ferry,  the  second  that  they  had  so  done  near  the  said  ferry 
for  the  purpose  of  evading  it;  and  Mr.  Justice  Willes,  after 
showing  that  the  defendants  had  not  carried  passengers  in  the 
line  of  the  plaintiff's  ferry,  says :  "  The  second  count,  charging 
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that  the  defendants  carried  near  the  line  of  ferry  for  the  purpose 
of  evading  it,  raises  another  question.  The  owner  of  the  ferry 
has  a  cause  of  action  for  carrying  in  the  line  of  the  ferry,  whether 
it  be  done  directly  or  indirectly.  He  has  a  right  to  the  transport 
of  the  passengers  using  the  way ;  and  if  the  alleged  wrong-doer 
makes  a  landing-place  near  to  the  ferry  landing-place,  so  as  to  be 
in  substance  the  same,  making  no  material  difference  to  travellers, 
such  a  wrong-doer  would  be  guilty  of  the  wrong  complained  of  in 
the  second  count ;  he  would  indirectly  carry  in  the  line  of  the 
plaintiflPs  ferry  *  (12  C.  B.  (K  S.),  at  p.  59;  31  L.  J.  3  C.  P.,  at 
p.  253).  Further  on  he  says  •  "  The  principle  by  which  to  decide 
whether  the  proximity  of  a  new  passage  across  the  water  to  an 
ancient  ferry  is  actionable  has  not  been  clearly  laid  down.  It 
seems  reasonable  to  infer  that  if  the  franchise  of  a  ferry  is  estab- 
lished for  facility  of  passage,  and  if  the  monopoly  is  given  to 
secure  convenient  accommodation,  a  change  of  circumstances  creat- 
ing new  highways  on  land  would  carry  with  it  a  right  to  continue 
the  line  of  those  ways  across  a  water  highway;  and  it  is  obvious 
that  the  single  landing-plsu^  which  sufficed  for  an  uninhabited 
marsh  would  be  utterly  inadequate  for  several  towns  thronged 
with  industrial  mechanics."  Now  this  being  the  result 
*  of  the  authorities,  it  seems  to  us  by  no  means  clear  that  [*  233] 
a  person  building  a  bridge  over  a  stream,  even  in  the  line 
of  a  ferry,  would  be  liable  to  an  action  by  the  owner  of  a  ferry. 
It  is  true  that  the  opening  a  new  bridge  might  be  as  prejudicial, 
or,  indeed,  much  more  prejudicial  to  the  property  of  the  owner  of 
the  ferry  than  the  setting  up  of  a  rival  ferry;  but  the  one  does, 
and  the  other  does  not  involve  the  direct  doing  of  the  very  thing 
the  exclusive  right  to  do  which  has  been  granted  to  tlie  owner  of 
the  ferry;  and  it  seems  to  be  extending  the  principle  of  liability 
for  an  indirect  violation  of  the  rights  of  the  owner  of  a  ferry  to 
an  unreasonable  extent,  to  hold  that  it  extends  to  make  a  person 
liable  to  an  action,  who  has  not  ferried  or  carried  passengers  by 
boat  at  all. 

This,  however,  is  not  the  point  which  we  have  to  decide.  It 
may  be  that  if  a  person  built  and  opened  a  bridge  in  the  line  of  a 
ferry,  so  as  to  enable  persons  and  goods  to  be  conveyed  from  the 
highway  on  which  one  terminus  of  the  ferry  was  situate  to  the 
highway  on  which  the  other  terminus  was  situate,  he  ought  to  be 
held  to  -have  indirectly  violated  the  rights  of  the  owner  of  the 
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ferry :  but  that  is  not  what  the  defendants  have  done.  The  rail- 
way bridge  does  not  join  the  highway  on  which  one  terminus  of 
the  ferry  is  situate  to  the  highway  on  which  the  other  terminus  is 
situate.  The  passengers  and  goods  which  are  conveyed  over  the 
railway  bridge  do  not  use  the  highway  on  each  side  of  the  river 
adjoining  the  ferry  at  all.  They  use  the  railway  as  a  substitute 
for  those  highways  as  well  as  a  substitute  for  the  ferry.  How 
can  it  be  said  that  the  defendants,  by  opening  an  entirely  new 
highway  of  a  different  description  from  the  old  highways  and  the 
ferry  for  the  general  accommodation  of  the  public,  have  either 
directly  or  indirectly  violated  the  plaintiflFs'  right,  their  right 
being  to  have  the  exclusive  ferrying  of  goods  and  passengers  from 
the  one  side  of  the  river  to  the  other  in  that  locality  ?  Then  the 
passages  we  have  cited  from  Mr.  Justice  Willes's  judgment  in 
Newton  v.  CuUtt  (12  C.  B.  (K  S.),  at  p.  59;  31  L.  J.  C.  P.,  at  p, 
253)  seem  strongly  in  the  defendants'  favour.  From  what  is  there 
said  it  would  follow,  that  even  if  the  railway  bridge  had  never 
been  made,  but  the  railway  company  had  established  a  new  ferry 
for  the  purpose  of  conveying  goods  and  passengers  from  their  rail- 
way on  one  side  of  the  river  to  their  railway  on  the  other 
[*  234]  side,  *  it  would  not  have  been  actionable,  for  the  railway 
would  have  been  a  new  highway  on  land,  which  a  change 
of  circumstances  had  rendered  necessary,  and  it  would  be  reason- 
able that  the  new  highway  should  be  allowed  to  be  continued  over 
the  water  highway.  It  is  true  that  there  was  not  in  this  case,  as 
in  Newton  v.  Cuhitt,  a  change  of  circumstances  in  the  immediate 
neighbourhood  of  the  ferry,  which  rendered  the  new  highway  neces- 
sary, but  there  was  a  general  change  of  circumstances  in  the  coun- 
try at  large  which  rendered  this  new  highway  necessary,  not  only 
or  principally  for  the  accommodation  of  the  persons  who  formerly 
used  the  ferry,  but  for  the  accommodation  of  a  much  larger  por- 
tion of  the  public  j  and  we  cannot  think  that  it  would  have  been 
illegal  or  a  violation  of  the  rights  of  the  owner  of  the  ferry  to 
have  given  the  public  that  accommodation,  even  if  the  railway 
had  been  made  without  the  authority  of  an  Act  of  Parliament 

There  is  another  consideration,  which  seems  to  us  to  be  in  favour 
of  the  defendants.  If  owners  of  ferries  are  held  entitled  to  com- 
pensation, they  will  certainly  form  a  singular  exception  to  all 
other  persons  who  were  the  owners  of  highways,  or  had  a  legal 
interest  in  the  profits  to  be  derived  from  the  use  of  highways 
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before  railways  were  invented  It  can  hardly  be  necessary  to 
enumerate  the  different  classes  of  persons  who  had  a  legal  interest 
in  the  old  highways,  and  who  have  suffered  loss  from  the  diver- 
sion of  traflSc  from  those  highways  to  railways;  proprietors  of 
canals,  turnpike  trustees,  holders  of  turnpike  bonds,  trustees  of 
river  navigations,  and  holders  of  bonds  secured  on  their  tolls,  have 
all  suffered  great  losses  from  the  diversion  of  traffic  to  railways 
and  have  received  no  compensation.  No  doubt  their  rights  have 
not  been  infringed,  though  their  property  has  been  affected.  They 
were  all  in  substance  the  owners  of  particular  kinds  of  highway. 
If  any  person  used  their  highway  without  their  permission  and 
without  paying  their  toll,  the  law  gave  them  a  remedy,  but  they 
had  no  remedy  for  a  diversion  of  traffic  caused  by  the  invention  of 
a  better  kind  of  highway.  Is  the  owner  of  a  ferry  in  a  different 
position  ?  We  think  he  is  not.  We  think  he  also  is  the  owner 
of  a  particular  description  of  highway,  who  is  entitled  to  his  legal 
remedy  if  anybody  infringes  upon  his  right,  or  uses  his 
highway  *  without  paying  his  toll,  but  that  he,  like  the  [*  235] 
others,  must  bear  the  loss  occasioned  by  the  diversion  of 
traffic  caused  by  the  introduction  of  railways.  Another  class  of 
persons  interested  in  highways  may  be  referred  to,  more  analogous 
to  the  owners  of  ferriea  The  Crown  had  exactly  the  same  pre- 
rogative  respecting  bridges  that  it  had  respecting  ferries.  Sup- 
pose that  the  Crown  had,  in  consideration  of  a  person  undertaking 
to  keep  perpetually  in  repair  a  bridge  over  a  stream  carrying  a 
highway,  granted  to  such  person  and  his  heirs  a  reasonable  toll 
in  respect  of  all  persons  and  goods  passing  over  the  bridge ;  or, 
in  other  words,  assume  the  existence  of  a  good  toll  thorough  in 
respect  of  a  bridge.  The  owner  of  the  toll  would  be  possessed  of 
a  franchise  exactly  similar  to  that  of  the  owner  of  a  ferry,  and 
would  be  liable  to  be  indicted  if  he  did  not  keep  the  bridge  in 
repair ;  but  would  he  be  entitled  to  compensation  on  account  of 
traffic  having  been  diverted  from  his  bridge  by  a  new  railway  ? 
It  is  difficult  to  suppose  that  he  would,  for  his  right  to  receive 
toll  in  respect  of  all  persons  and  goods  passing  over  his  bridge 
has  not  been  violated  in  the  least  On  the  whole,  we  are  of 
opinion  that  no  action  could  have  been  maintained  by  the  plain- 
tiffs in  respect  of  the  railway  bridge  if  it  had  been  opened  without 
the  authority  of  an  Act  of  Parliament 
We  have  next  to  consider  whether  the  plaintiffs  would  have  had 
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a  good  cause  of  action  in  respect  of  the  foot-bridge.  Now  the  case 
finds  that  the  company  had  charged  no  toll  in  respect  of  the  foot- 
bridge, and  only  used  it  to  enable  passengers  to  get  to  and  from 
their  station ;  and  assuming  that  an  action  might,  under  some  cir- 
cumstances, be  maintained  by  an  owner  of  a  ferry  for  the  disturb- 
ance of  his  ferry  by  the  opening  of  a  bridge,  and  that  the  indirect 
profit  obtained  by  the  company  from  the  use  of  the  bridge  has  the 
same  effect  as  the  charging  of  a  toll,  still  we  think  that  the  case 
of  Newton  v.  Cuhitt  is  an  authority  that  no  action  could  have  been 
maintained  by  the  plaintiffs  in  respect  of  the  foot-bridge.  The 
foot-bridge  was  made  expressly  to  provide  for  a  new  traffic  in 
which  the  defendants  had  an  interest,  and  was  rendered  neces- 
sary by  a  change  of  circumstances,  and  it  seems  to  us  that  we 
should  be  overruling  Newton  v.  Cubitt,  if  we  held  that  the  de- 
fendants were  obliged  to  compel  all  persons  who  wished 
[*  236]  *  to  cross  the  river  to  or  from  the  defendants'  station  to  go 
round  by  the  plaintiffs'  ferry.  The  case,  indeed,  finds 
that  some  persons  who  were  not  going  to  the  station  used  the  foot- 
bridge to  cross  the  river.  We  do  not  see  how  the  defendants  can 
be  liable  for  the  acts  of  trespassers,  and  if  they  were  liable  for  the 
acts  of  trespassers,  they  would  be  liable  to  an  action  for  not  hav- 
ing prevented  those  persons  from  crossing  the  bridge,  and  not 
liable  on  account  of  their  acts  to  pay  compensation  to  be  assessed 
under  the  Lands  Clauses  Consolidation  Act  For  these  reasons, 
we  are  of  opinion  that  the  plaintiffs  could  not  have  maintained 
any  action  against  the  defendants,  either  in  respect  of  the  railway 
bridge  or  in  respect  of  the  foot-bridge,  if  they  had  been  erected 
without  the  authority  of  an  Act  of  Parliament,  and  that  conse- 
quently they  are  not  entitled  to  maintain  this  action. 

Having  come  to  this  conclusion,  it  is,  strictly  speaking,  unneces- 
sary for  us  to  give  any  opinion  on  the  second  point ;  but  as  the 
second  point  is  the  one  on  which  the  judgment  of  the  Court  below, 
both  in  the  present  case  and  in  that  of  Reg.  v.  Cambrian  By,  Co. , 
L.  R  6  Q.  B.  422,  40  L.  J.  Q.  B.  169,  mainly  proceeded,  we 
have  thought  it  right  to  consider  it  and  give  our  opinion  upon  it 
For  that  purpose  we  must  consider  what  was  the  rule  of  law  estab- 
lished by  the  case  of  Brand  v.  Hammersmith  By,  Co. ,  L.  R  4  H. 
L.  171,  38  L.  J.  Q.  B.  265,  and  determine  whether  the  present 
case  comes  within  the  rule.  Now,  what  was  decided  in  Brand 
V.  Hammersmith  By.  Co.  was  that  the  owner  and  occupier  of  a 
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house  was  not  entitled  to  recover  compensation  from  a  railway 
company,  in  respect  of  the  nuisance  and  actual  structural  damage 
to  his  house  caused  by  vibration  arising  from  the  running  of  trains 
after  the  line  was  opened ;  and  the  ground  of  the  decision  appears 
to  us  to  have  been  that  a  railway  company  is  not  bound  to  pay 
compensation  for  damage  necessarily  caused  by  the  running  of 
their  trains  in  the  way  authorised  by  their  Act  of  Parliament 
after  the  line  is  opened  to  the  publia  The  two  learned  Lords  who 
formed  the  majority  of  the  House  of  Lords  on  that  occasion  care* 
fully  examined  the  different  sections  of  the  Lands  Clauses  Consoli- 
dation Act  and  the  Eailway  Clauses  Consolidation  Act  bearing  on 
the  subject,  and  from  that  examination  came  to  the  conclusion 
that  compensation  is  only  given  for  damage  caused  by  the 
construction  *  of  the  railway  and  works,  and  is  not  given  [*  237] 
for  damage  caused  by  the  user  of  the  railway  after  it  has 
been  constructed  and  opened  to  the  public.  Now,  that  being  the 
rule  so  established,  we  are  of  opinion  that  the  present  case  comes 
within  the  rule.  It  seems  clear  to  us  that  the  damage  for  which 
compensation  is  claimed  in  the  present  case  has  arisen  solely  from 
the  user  of  the  railway  and  works  after  they  had  been  constructed 
and  opened  to  the  public,  and  has  not  arisen  from  the  construction 
of  the  railway  and  worka  In  the  case  of  Beg,  v.  Cambrian  Ry. 
Co.  the  Judges  rely  on  the  clause  in  the  Lands  Clauses  Consolida- 
tion Act  by  which  the  word  "  land  "  includes  *  franchises. "  This, 
no  doubt,  proves  that  if  franchises  are  injured  by  the  construction 
of  the  railway  or  works  —  which  they  may  be  —  compensation 
may  be  obtained,  but  surely  does  not  prove  that  compensation 
ought  to  be  given  for  damage  caused  to  a  franchise  by  the  user  of 
a  railway  after  it  has  been  constructed,  contrary  to  the  rule  in 
other  cases.  The  Court  also  relied  upon  this,  that  in  Brand  v. 
Hammersmith  By.  Co.  the  company  had  no  intention  to  cause 
damage  to  Mr.  Brand's  house,  though  damage  was  occasioned  by 
their  acts,  but  that  in  Beg.  v.  Cambrian  By.  Co.  it  was  the  object 
of  the  company  to  divert  the  traffic  from  the  plaintiff's  ferry. 
We  cannot  see  why  this  should  make  any  difference.  It  is 
impossible  to  deny  that  structural  damage  to  a  house  was  the 
proper  subject  of  compensation,  if  the  damage  was  caused  by  the 
construction  of  the  railway ;  but  compensation  is  not  given  because 
the  damage  is  caused  by  the  user  of  the  railway,  and  not  by  its 
construction.     If  that  be  good  law,  why  is  there  not  to  be  some 
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rule  respecting  franchises  ?  If  damage  is  caused  to  a  franchise  bj 
the  construction  of  a  railway,  as,  for  instance,  if  the  approach  to 
a  ferry  is  blocked  up  by  a  railway  embankment,  compensation 
would  be  given,  but  we  can  see  no  reason  why  the  owner  of  a 
franchise  should  have  a  greater  right  to  compensation  for  damage 
caused  by  the  user  of  a  railway,  as  distinguished  from  its  con- 
struction, than  any  one  else.  Then  Mr.  Justice  Blackburn 
expresses  an  opinion  that  the  construction  of  the  railway  may  be 
treated  as  the  proximate  cause  of  the  damage  to  the  owner  of  the 

ferry,  because  the  railway  was  constructed  for  the  pur- 
[*  238]  pose  of  diverting  the  traffic  *  from  the  ferry.     It  seems  to 

us  that  the  construction  of  the  railway,  as  distinguished 
from  the  user  of  the  railway  after  it  was  constructed,  was  not  the 
proximate  cause  of  the  damage  suffered  by  the  owner  of  the  ferry, 
for  this  simple  reason,  that  if  the  railway  and  foot-bridge  had 
only  been  constructed  and  never  opened  to  the  public  or  used,  it 
is  plain  the  owner  of  the  ferry  would  have  suffered  no  damage 
whatever.  We  are  therefore  of  opinion  that,  in  accordance  with 
the  judgment  of  the  House  of  Lords  in  the  case  of  Brand  v. 
Hammersmith  By,  Co. ,  the  appellants  are  entitled  to  succeed. 

The  judgment  for  the  plaintiffs  must  be  reversed,  and  judgment 
entered  for  the  defendants,  with  costs  both  in  the  Court  below  and 
here. 

Judgment  reversed,  and  entered  for  the  defendants. 

ENGLISH  NOTES. 

The  owner  of  a  ferry  must,  as  incident  to  the  ferry,  have  such  right 
to  use  the  land  on  both  sides  as  to  enable  him  to  embark  and  dis- 
embark his  passengers;  but  he  need  not  for  that  purpose  have  any 
property  in  the  soil.     Feter  v.  Kendal  (1827),  6  B.  &  C.  703. 

To  maintain  an  action  on  the  case  for  a  disturbance  of  a  ferry,  it  is 
sufficient  that  the  plaintiff  is  in  possession  of  the  ferry  at  the  time  the 
cause  of  action  arose.  Trotter  v.  Harris  (1828),  2  Y.  &  J.  285.  It 
was  held  in  the  same  case  that  from  a  user  of  35  years  the  jury  may 
presume  a  legal  origin  for  the  right  of  ferry;  and  that  an  increase 
of  the  toll  from  a  halfpenny  to  a  penny  within  the  time  of  living 
memory  did  not  avoid  the  presumption.  It  was  however  suggested  by 
HuLLOCK,  B.,  that  a  frequent  variation  in  the  sum  charged  might  have 
been  regarded  as  strong  evidence  of  voluntary  payment. 

In  the  case  of  Newton  v.  Cnbitt  (1862),  12  C.  B.  (K  S.)  32,  31  L. 
J.  C.  P.  246,  6  L.  T.  860,  on  which  the  judgment  in  the  latter  prin- 
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cipal  case  is  to  some  extent  founded,  an  ancient  ferry  existed  from  the 
Isle  of  Dogs  on  the  northern  bank  of  the  Biver  Thames  to  the  town  of 
Greenwich;  and,  according  to  the  evidence  of  user,  the  ferry  was 
always  exercised  from  a  landing-place  called  Potter's  Ferry  stairs  to  the 
town  of  Greenwich.  The  proprietors  of  the  ferry  brought  an  action  for 
infringement  against  the  defendants,  who  carried  persons  by  steamboat 
from  a  new  pier,  1,282  yards  distant  by  road  from  Potter's  stairs,  to  the 
town  of  Greenwich.  It  was  held  that  the  limits  of  the  ferry  must  be 
ascertained  from  user,  and  that  by  user  the  ferry  was  limited  to  the 
line  from  Potter's  Ferry  stairs  to  the  town  of  Greenwich;  and  that 
the  acts  of  the  defendants  were  not  an  infringement.  For  they  had 
not  carried  the  traffic  in  the  line  of  the  defendants'  ferry;  and  upon  the 
question  whether  they  had  carried  in  a  line  near  the  ferry  for  the  pur- 
pose of  evading  it,  the  change  of  circumstances  and  the  opening  up  of 
access  to  a  new  landing-*place  .on  the  river  must  be  taken  into  con- 
sideration, and  the  fact  negatived  the  purpose  of  evading  the  ferry. 
That  the  right  of  ferry  was  determined  by  the  line  of  user  had  already 
been  decided  in  a  case  in  the  Queen's  Bench  {Matthews  v.  Peachey  or 
Reg.  V.  Matthews,  1855,  5  El.  &  Bl.  540,  25  L.  J.  M.  C.  7),  upon  the 
same  ferry.  There  the  owners  of  the  ferry  had  employed  a  person  to 
carry  passengers  across  from  a  point  800  yards  below  Potter's  stairs. 
The  person  so  employed  was  not  a  licensed  waterman,  and  on  being 
convicted  for  plying  without  a  license  he  appealed  on  the  ground  that 
he  was  plying  in  exercise  of  a  right  of  ferry.  The  Court  held  that 
this  was  a  good  ground  of  objection  to  the  conviction;  but  that  the 
facts  did  not  support  it,  because  the  ancient  ferry  was  from  the  stairs, 
and  plying  across  from  a  point  800  yards  further  down  could  not  be  an 
exercise  of  the  right. 

AMERICAN  NOTES. 

A  ferry  is  an  incorporeal  hereditament  acquired  from  the  State,  either 
by  special  Act  of  the  Legislature,  or  by  some  other  competent  authority  under 
the  provisions  of  a  general  law :  Patrick  v.  Ruffners,  2  Robinson  (Virginia), 
209 ;  40  Am.  Dec.  740 ;  is  dependent  upon  governmental  permission  or  grant : 
McGowenY.  Stark,  1  Nott  &  McCord  (So.  Car.),  387 ;  9  Am.  Dec.  712 ;  Bingham- 
ton  Bridge  Case,  3  Wallace  (U.  S.  Sup.  Ct.),  81 ;  or  by  uninterrupted,  exclu- 
sive, and  notorious  enjoyment  for  twenty  years  conclusively  presuming  a 
grant:  Smith  v.  Harkins,  3  Iredell,  Equity  (No.  Car.),  613;  44  Am.  Dec.  83; 
Milton  V.  Haden,  32  Alabama,  30 ;  70  Am.  Dec.  523 ;  and  the  franchise  may  be 
taken  away  by  statute  :  Hudson  v.  Cuero,  j'c.  Co.,  47  Texas,  56 ;  26  Am.  Rep. 
289  (but  see  Dufour  v.  Stacey,  90  Kentucky,  288;  29  Am.  St.  Rep.  374);  or 
another  may  be  granted :  Charles  River  Bridge  v.  Warren  Bridge,  11  Peters 
(U.  S.Sup.Ct.),420. 

These  cases  also  establish  the  right  to  an  action  for  disturbance  of  such 
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franchise.    Equity  will  prohibit  the  invasioii  of  Buoh  franchise.    Newburgh  T. 
R,  Y.  Miller^  5  Johnson,  Chancery  (New  York),  101 ;  9  Am.  Dec.  274. 

An  exclusive  franchise  to  maintain  a  ferry  across  a  river  does  not  prevent 
the  public  use  of  the  river  as  a  highway  between  points  above  and  below. 
Broadnax  v.  Baker j  94  North  Carolina,  675 ;  55  Am.  Rep.  633,  citing  Huzzey  v. 
Field;  Conway  v.  Taylor's  Execr,,  1  Black  (U.  S.  Sup.  Ci),  603. 

One  may  habitually  transport  his  own  goods  in  his  own  boat  where  another 
has  an  exclusive  right  of  ferry.  Alexandriay  Sfc.  Co,  v.  Wvfch,  73  Missouri, 
655;  39  Am.  Rep.  535;  Hunter  v.  Moore,  44  Arkansas,  184;  51  Am.  Rep. 
589. 

At  common  law  no  bridge  or  ferry  could  be  erected  so  near  another  as  to 
draw  away  its  profits :  Norris  v.  Farmers^  jrc.  Co,,  6  California,  590 ;  65  Am. 
Dec.  535 ;  Gat&t  v.  McDarUel,  2  Stewart  (New  Jersey  Equity),  211 ;  19  Am. 
Dec.  49 ;  even  though  the  second  be  free :  Long  v.  Beard,  3  Murphy  (Nor. 
Car.),  57. 

A  railroad  company,  owning  lands  on  both  sides  of  a  navigable  stream, 
may  not  construct  a  bridge  or  ferry  over  the  same,  to  the  detriment  of  one 
whom  the  State  has  specially  licensed  for  such  purpose,  although  such  bridge 
or  ferry  is  used  only  for  the  passage  of  its  own  trains,  and  the  detriment  is 
slight,  and  although  when  the  former  grant  was  made  railways  were  unknown. 
Enfield  T,  B.  Co,  v.  Hartford  R.  Co,,  17  Connecticut,  40;  42  Am.  Dec.  716, 
citing  Ogden  v.  Gibbon$,i  Johnson,  Chancery  (New  York),  150 ;  Charles  River 
Bridge  v.  Warren  Bridge,  7  Pickering  (Mass.),  515.  But  a  grant  to  a  toll- 
bridge  company,  with  a  prohibition  of  any  other  bridge  within  a  mile,  is  not 
infringed  by  a  subsequent  grant  for  a  bridge  within  that  distance  to  be  used 
exclusively  for  railroad  purposes.  Lake  v.  Virginia  (f  T,  R.  Co.,  7  Nevada, 
294 :  Bridge  Co,  v.  Hoboken  L.  j-  /.  Co.,  13  New  Jersey  Equity,  81 ;  affirmed 
1  Wallace  (U.  S.  Sup.  Ct.),  116.  Nor  is  a  ferry  franchise  infringed  by  a  sub- 
sequent bridge  franchise.  Piatt  v.  Covington  if  C.  B.  Co.,  8  Bush  (Kentucky), 
81.  The  Court  said :  **  In  the  case  of  the  Richmond  jr  Lexington  Turnpike 
Road  Company  v.  Rogers  (1  Duvall,  135),  this  Court  held,  in  substantial 
conformity  with  the  controlling  principle  decided  in  the  case  of  the  Charles 
River  Bridge  v.  The  Warren  Bridge  et  al.  (11  Peters,  420),  that  where  the 
construction  of  a  bridge  will  interpose  no  physical  obstruction  to  the  enjoy- 
ment of  a  ferry  franchise  across  the  same  river,  the  owners  of  the  ferry  are 
not  entitled  to  compensation  for  any  incidental  impairment  of  the  profits  of 
their  ferry  resulting  merely  from  the  use  of  the  bridge  instead  of  the  ferry  by 
the  public. 

"  It  cannot  be  pretended  that  the  laws  of  this  State,  for  establishing  and 
regulating  ferries  contain  any  express  provision  prohibiting  the  erection  of 
bridges  across  our  rivers,  however  near  may  be  the  site  of  a  bridge  to  the 
landings  of  a  ferry ;  and  for  obvious  reasons  of  policy  and  necessity  no  such 
prohibition  should  be  raised  by  implication.  In  the  case  of  the  Charles  River 
Bridge  v.  Warren  Bridge  et  al.,  supra,  it  was  truly  said  by  the  Supreme  Court 
of  the  United  States  that  *  the  object  and  end  of  all  government  is  to  promote 
the  happiness  and  prosperity  of  the  community  by  which  it  is  established ; 
and  it  can  never  be  assumed  that  the  government  intended  to  diminish  its 
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power  for  aecompUshing  the  end  for  which  it  was  created.  And  in  a  country 
like  ouFBy  free,  active,  and  enterprising,  continually  advancing  in  numbers  and 
wealth,  new  channels  of  communication  are  daily  found  necessary,  both  for 
travel  and  trade,  and  are  essential  to  the  comfort,  convenience,  and  prosperity 
of  the  people.  A  State  ought  never  to  be  presumed  to  surrender  this  power, 
because  like  the  taxing  power,  the  whole  community  have  an  interest  in  pre- 
serving it  undiminished/ 

"  It  is  a  familiar  principle,  alike  applicable  to  the  establishment  of  ferries 
and  bridges  under  legislative  sanction,  that  they  are  not  authorized  for 
remunerative  purposes  to  the  owners  only,  but  for  the  benefit  of  the  public 
whose  interest  is  their  first  and  paramount  object ;  and  in  the  absence  of  ex- 
press law  the  Legislature  should  not  be  presumed  to  have  intended  to  deprive 
itself  of  the  power  of  promoting  that  object. 

**  The  importance  of  this  doctrine  is  fully  illustrated  by  various  systems  of 
internal  improvements  in  this  State,  such  as  turnpikes  and  railroads,  which 
have  successively  superseded  each  other  as  objects  of  value  to  their  owners. 
If  in  such  cases  the  principle  were  established  that  corporations  or  individuals 
who  may  incidentally  impair  the  value  of  public  roads  and  other  conveni- 
ences owned  by  others  for  the  use  of  the  community  incurred  responsibility 
to  them  by  more  efficiently  subserving  the  convenience  and  welfare  of  the 
public,  it  would,  for  obvious  reasons,  tend  to  impede  the  progress  of  the 
State,  and  prove  to  be  most  disastrous  to  its  prosperity." 
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No.  1.  — CARTEB  v.  MURCOT. 
(K.  B.  1768.) 

No.  2.  — MALCOMSON  v.  ODEA. 
(1862.) 

No.  3.  — DUKE  OF  NOETHUMBERLAND  v.  HOUGHTON. 

(KX.  1870.) 

BCI.B. 

Primh  facie,  the  right  of  fishing  in  navigable  and  tidal 
waters  is  vested  in  the  Crown  and  may  be  exercised  by  the 
pablic  generally. 


166  FISHERY. 

Ho.  1. — OiTtar  t.  Xiinot,  4  Burr.  8168,  8168. 

A  subject  may  claim  a  several  fishery  in  navigable  and 
tidal  waters  by  grant  from  the  Crown. 

A  grant  from  the  Crown  must  have  been  made  prior  to 
Magna  Charta.  But  a  legal  origin  may  be  presumed  upon 
evidence  of  immemorial  user,  unless  the  non-existence  of 
the  right  at  some  time  subsequent  to  Magna  Charta  is 
proved. 

Carter  v.  Mnroot. 

4  Burr.  2162-2165. 

Fishei'y*  —  Navigable  Eiver.  — Presumption. 

[2162]      In  navigable  rivers,  or  arms  of  the  sea,  fishery  is  common  and  public ; 
in  private  rivers,  not  navigable,  it  belongs  to  the  lords  of  the  soil  on 
each  side. 

This  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  close  called  The  Eiver,  or  The  Eiver  Severn.  The 
defendant  pleaded  that  it  is  a  navigable  river ;  and  also,  that  it 
is  an  arm  of  the  sea,  wherein  every  subject  has  a  right  to  iisL 
The  plaintiff  (without  traversing  these  allegations)  replied,  that 
this  was  part  of  the  manor  of  Arlingham;  that  Mrs.  Yates  was 
seised  of  that  manor;  and  prescribes  for  a  several 
[*2163]  *  fishery  there.  Issue  being  joined  thereon,  a  verdict 
was  found  for  the  plaintiff. 

On  Monday,  9th  November  last,  Mr.  Ashhurst,  on  behalf  of  the 
defendant,  moved  in  arrest  of  judgment,  and  had  a  rule  to  show 
cause. 

He  objected  that  though  the  fact  was  so  found,  yet  the  law  is 
otherwise ;  viz. ,  that  every  one  has  a  right  to  fish  in  a  navigable 
river  or  in  an  arm  of  the  sea  He  cited  Anonymous,  1  Mod. 
105;  Warren  v.  Matthews,  6  Mod.  73;  s.  c.  1  Salk.  357;  and 
Ward  V.  Creswell,  C.  B.,  14  &  15  Geo.  II.,  which  recognises 
1  Mod   105. 

Mr.  Serjeant  Nares,  for  the  plaintiff,  now  showed  cause. 

It  is  not  an  arm  of  the  sea  where  the  sea  flows  and  reflows,  but 
a  part  of  a  manor. 

It  is  found  to  be  in  the  manor  of  Arlingham,  in  the  county  of 
Gloucester.  And  a  place  may  be  parcel  of  a  manor,  if  between 
the  high  and  low  water  marks,  though  the  sea  flows  and  leflows 


R.  C.  VOL.  XII.]  FISHERY.  167 

Vo.  1.  — Owtar  T.  KwMt,  4  Swr.  816S,  S184. 

upon  it     So  is  ^t>  Henry  Constable's  Case,  5  Co.  Bep.  107  a; 
Biacton,  lib.  2,  c,  12. 

Mr.  Ashhurst,  contra^  for  the  rule. 

An  exclusive  right  cannot  be  maintained  by  the  subject  in  a 
river  that  is  an  arm  of  the  sea :  the  general  right  of  fishing  in  an 
arm  of  the  sea  is  common  to  all. 

The  replication  ought  to  have  shown  that  this  was  a  separate 
pool;  but  the  plaintiff  cannot  maintain  a  general  right  in  the 
river,  in  exclusion  of  all  other  the  King's  subjects. 

In  Sir  Henry  Constable's  Case  the  admiral  had  jurisdiction 
between  the  high  and  the  low  water  mark.  When  the  tide  is  in, 
the  water  cannot  belong  to  a  manor ;  and  a  fishing  can  only  be 
exercised  when  the  tide  is  in  —  when  there  is  water. 

In  Sir  John  Davys  *s  Eeports,  p.  55,  — the  case  of  the  fishery  in 
the  river  Banne  in  Ireland,  — it  is  said  that  the  King  has  a  right 
as  high  as  the  sea  flows  and  refiows.  And  an  arm  of  the  sea, 
where  the  tide  flows  and  reflows,  is  the  same  as  the  sea  itself. 
Justinian  Inst,  lib.  1,  c.  1,  tit  1. 

*  Warren  v.  Matthews,  6  Mod.  73.  Every  subject,  of  [*  2164] 
common  right,  may  fish  with  lawful  nets,  &c. ,  in  a  nav- 
igable river,  as  well  as  in  the  sea;  and  the  King's  grant  cannot 
bar  them  thereof.  1  Salk.  357,  8.  c.  Per  Holt,  Chief  Justice : 
"  The  subject  has  a  right  to  fish  in  all  navigable  rivers,  as  he  has 
to  fish  in  the  sea. " 

Anon,,  1  Mod.  105.  In  case  of  a  river  that  flows  and  reflows, 
and  is  an  arm  of  the  sea.  Hale  says,  "  The  right  of  fishing  is 
primQ,  facie  common  to  all.  * 

Lord  Mansfield.  —  The  rule  of  law  is  uniform. 

In  rivers  not  navigable,  the  proprietors  of  the  land  have  the 
right  of  fishery  on  their  respective  sides,  and  it  generally  extends 
adfilurn  medium  aquas. 

But  in  navigable  rivers  the  proprietors  of  the  land  on  each  side 
have  it  not;  the  fishery  is  common;  it  is,  primA  facie,  in  the 
King,  and  is  public. 

If  any  one  claims  it  exclusively,  he  must  show  a  right  If  he 
can  show  a  right  by  prescription,  he  may  then  exercise  an  exclu- 
sive right ;  though  the  presumption  is  against  him,  unless  he  can 
prove  such  a  prescriptive  right 

Here  it  is  claimed  and  found.  It  is  therefore  consistent  with 
all  the  cases  "  that  he  may  have  an  exclusive  privilege  of  fishing, 
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although  it  be  an  arm  of  the  sea.  *  Such  a  right  shall  not  be  pre- 
sumed ;  but  the  contrary,  primd  facie :  but  it  is  capable  of  being 
proved ;  and  must  have  been  so  in  the  present  case. 

Mr.  Justice  Yatss.  —  I  was  concerned  in  a  case  of  this  kind. 
Such  a  claim  was  made;  but  the  claim  failed,  because  it  there 
happened  that  such  a  right  could  not  be  proved :  therefore  it  was 
in  that  case  determined  that  the  right  of  fishing  was  common. 
But  such  a  right  may  be  proved.  By  the  law  of  England,  what 
is  otherwise  common  may,  by  prescription,  be  appropriated. 
Orotius  owns  that  navigable  rivers  may  be  appropriated. 

The  cited  cases  prove  only  this  distinction,  *  that  navigable 
rivers  or  arms  of  the  sea  belong  to  the  Crown,  and  not  (like  pri- 
vate rivers)  to  the  land-owners  on  each  side ; "  and  therefore  the 
presumption  lies  the  contrary  way  in  the  one  case  from  what  it 
does  in  the  other.  Here,  indeed,  it  lies,  primd  facie,  on  the  side 
of  the  King  and  the  public;  but  it  may  nevertheless  be  appro- 
priated by  prescription. 
[*  2165]  *  The  case  of  the  royal  salmon  fishery  in  the  river 
Banne,  in  Sir  John  Davys's  Eeports,  is  agreeable  to  this, 
and  it  is  a  very  good  case.  It  appears  by  it  that  the  Crown  may 
grant  a  several  fishery  in  a  navigable  river  where  the  sea  flows 
and  reflows,  or  in  an  arm  of  the  sea ;  and  in  the  case  of  Abbots- 
bury  there  mentioned  (p.  57  a)  the  Court  said,  **  It  must  be 
intended  that  the  abbey  had  originally  had  a  grant  from  the 
Crown. "  And  in  the  case  in  1  Mod.  105,  Hale  says  truly,  **  If 
any  one  will  appropriate  a  privilege  to  himself,  the  proof  lieth  on 
his  side.  *  Now  if  it  may  be  granted,  it  may  be  prescribed  for ; 
a  prescription  implies  a  grant.  But  it  can't  be  presumed;  it 
must  be  proved. 

Why,  then,  may  not  this  plaintifif  prescribe  for  an  exclusive 
right  of  fishing  in  an  arm  of  the  sea,  and  prove  this  appropriation, 
though  the  primd  facie  presumption  is  contrary? 

Mr.  Justice  Aston  concurred.  This  is  the  true  distinction, 
and  1  Mod.  105  is  in  point 

Per  Curiam.^  Rule  discharged, 

1  Mr.  J.  WiLLES  was  gone  oat  of  Conrt 
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Kaloonuon  v.  O'Dea  and  others. 

10  H.  L.  Ca0.  593-624  (8.  c.  9  Jar.  (N.  8.)  1135;  9  L.  T.  93;  12  W.  R.  178). 

Several  Fishery,  —  Crown  Grant — Payment  of  Bent 

The  soil  of  navigable  tidal  rivers,  so  far  as  the  tide  flows  and  reflowS)  [598] 
is  primct  facie  ia  the  CrowU;  and  the  right  of  fishery  therein  is  primd 
facie  in  the  public.  Bat  the  right  to  exclude  the  public  therefrom,  and  to  create 
a  several  fishery,  existed  in  the  Crown,  and  might,  lawfully,  have  been  ezer* 
eised  by  the  Grown  before  Magna  Charta,  and  the  several  fishery  could,  law- 
fully, be  afterwards  made  the  subject  of  grant  by  the  Crown  to  a  private 
IndividoaL 

Where  a  grant  of  a  several  fishery  had  been  made  by  the  Crown  to  a  cor- 
poration, and  rent  received  by  the  Crown  in  respect  thereof  for  a  long  period 
of  time,  the  earliest  grants  describing  it  as  '*an  ancient  inheritance  of  the 
Crown/'  it  was  held  that  the  lawfulnees  of  the  origin  of  the  several  fishery 
might  be  presumed. 

William  Malcomson  claimed  to  be  entitled,  under  a  lease  from 
the  Mayor  and  Corporation  of  Limerick,  to  a  several  fishery  in  the 
river  Shannon,  called  the  Fisher's  Stent,  extending  from 
a  place  called  the  Lax  Wear  in  the  *  east,  to  the  river  [*  594] 
Meelick  in  the  west,^  and  he  complained  that  the  defend- 
ants had  entered  his  said  several  fishery  and  taken  away  his  fish. 
The  defendants  pleaded  several  pleas,  which  in  substance  alleged 
that  the  Shannon  was  a  public  navigable  river,  and  that  the  locvs 
in  quo  was  part  of  the  same.  The  plaintiff  put  on  the  record 
several  replications  to  the  defendants'  pleas,  the  most  material  of 
which  were  to  the  tenth  and  eleventh  defences,  and  alleged  that 
the  locus  in  qiio  was  a  several  fishery,  and  an  ancient  possession  of 
the  Crown,  which  became  vested  in  the  Mayor  and  Corporation 
of  Limerick,  and  that  they,  by  lease  of  January  31,  1834,  demised 
the  same  to  Poole  Gabbett  for  ninety-nine  years,  through  whom  the 
plaintiff  derived  title.     Fifteen  issues  were  framed :  1.  Whether 

^  The  river  Shannon,  for  the  purposes  tance,  and  then  turns  northerly  to  a  part 

of  this  case,  may  be  described  as  flowing  where  the  river  Meelick  (which  divides 

(within  the  coonty  of  Limerick)  in  a  south-  the  county  of  Limerick  from  the  county 

eily  course  from  St.  Thomas's   Island,  of  Clare)  falls  into  it.    Some  small  dls- 

which  is  above  the  city  of  Limerick,  where  tance  beyond  this,  and  within  the  connty 

the  "  Lax  Weir  "  is  situated,  passing  by  of  Clare,  is  situated  Castle  Donnell,  often 

Island  Point  to  Thomond's  Bridge  (be-  referred  to  in  this  case,  and  described  by 

(ween  which  two  places  the  aUeged  tres-  some  of  the  witnesses  as  popularly  known 

pass  was  committed  by  these  defendants)  by  the  name  of  Cromwell  s  Castle.    It 

to  the  city  of  Limerick;  where  it  begins  there  widens  and  falls  into  the  sea  some 

to  take  a  westerly  course  for  some  dis-  distance  further  on. 
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the  defendants  had  entered  the  plaintiflF's  close;  2.  Whether  the 
close  was  the  close  of  the  plaintiflF,  or  the  fish  caught  therein  were 
the  fish  of  the  plaintiff;  3.  Whether  the  locus  in  quo  was  a  several 
fishery;  4  Whether  it  was  the  several  fishery  of  the  plaintiff; 
5.  Whether  the  plaintiff  had  a  several  fishery  within  the  limits 
alleged ;  6.  Whether  the  locus  in  quo  was  outside  the  limits  of  the 
alleged  fishery ;  7.  Whether  the  fish  were  the  fish  of  the 
[*595]  plaintiff;  8.  Whether  the  *  locus  in  quo  was  a  common 
public  fishery ;  9.  Whether  the  public  had  a  common  pre- 
scriptive right  of  fishing  therein;  10.  Whether  the  defendants 
at  the  time,  &c.,  had  a  prescriptive  right  of  fishing  therein; 
11.  Whether  the  replication  to  the  tenth  defence  was  true  in  sub- 
stance and  in  fact;  12.  The  same  as  to  the  replication  to  the 
eleventh  defence ;  13.  Whether  the  defendants  took  away  the  fish, 
and  converted  the  same  to  their  own  use;  14.  Whether  the  fish 
mentioned  in  the  ninth  paragraph  of  the  declaration  were  the 
plaintiff's  fish ;  and  15.  Whether  the  defendants  were  entitled  to 
take  the  fish  on  any  of  the  grounds  relied  on  in  the  first  eight 
defences. 

The  cause  came  on  for  trial  at  Dublin,  in  February,  1858,  before 
the  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench  and  a 
special  jury. 

There  was  ample  proof  that  the  plaintiff  had  title  under  the 
Corporation  of  Limerick,  and  that  the  defendants  had  committed 
the  alleged  acts  of  trespass.  The  real  questions  were,  whether 
the  Crown  had,  in  fact,  granted  within  the  locus  in  quo  a  several 
fishery  to  the  Mayor  and  Corporation  of  Limerick,  and  whether 
the  Crown  had,  in  law,  power  to  make  such  a  grant 

The  evidence  was  in  substance  as  follows :  — 

An  Inspeximus  Charter,  dated  in  1414,  by  Henry  V. ,  referring 
to  and  confirming  previous  charters  of  Edward  and  John,  and 
granting,  among  many  other  things,  *"  the  profits  of  a  certain 
fishery  which  is  called  *  Lax  Wear, '  with  its  appurtenances,  to 
the  same  mayor  and  commonalty  [of  Limerick],  and  their  succes- 
sors for  ever.  *  That  was  confirmed  in  1423  by  Henry  VL  In 
1576  Queen  Elizabeth  directed  letters  patent  to  issue,  called  a 
Fiant,  by  which  she  commissioned  certain  persons  therein  named 
on  her  behalf,  to  demise  for  twenty-one  years  to  one 
[•  596]  Edward  Molyneux,  at  a  rent  of  53s,  4d. ,  "  the  *  Wears, 
commonly  called  the  Fisher's  Stent,  near  the  city  of 
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Limerick,  which  do  lie  from  the  Lax  Wear,  or  common  wear,  in 
the  east  part,  until  the  river  nigh  to  Castle  Donnell  in  the  west 
part,  with  all  the  customs,  duties,  profits,  && ,  to  them  and  every 
of  them  appertaining  and  belonging,  parcel  of  Her  Majesty's 
ancient  inheritance,  and  of  long  time  concealed.  *  It  was  much 
observed  upon  that  the  Crown  did  not  here  demise  Lax  Wear, 
which  it  was  contended  arose  from  the  fact  that  that  had  long 
before  been  the  subject  of  grant  to  the  corporation.  The  demise 
contained  a  clause  requiring  the  tenant  to  maintain  and  repair  the 
wears  during  the  term,  and  another  to  the  effect  that  if  the  rent 
should  be  in  arrear  for  twelve  weeks  after  any  of  the  days  for  pay- 
ment, Molyneux  might  be  made  to  pay  double  value,  or  might  be 
evicted  at  the  pleasure  of  the  Crown.  There  was  an  entry  of  this 
lease  of  the  Fisher's  Stent  in  the  books  of  the  Auditor  General, 
which  also  contained  entries  of  the  payment  of  the  rent  Moly- 
neux was  afterwards  evicted,  and  the  mayor  and  bailiffs  made  the 
tenants  in  his  stead.  The  entry  in  the  books  of  the  Auditor 
General  after  this  change  of  tenancy,  called  Molyneux,  ^  the  late 
farmer  of  the  wears  called  the  Fisher's  Tente,  at  53«.  4d.  per 
annum,  *  and  it  went  on  with  these  words  of  description,  ^  The 
Mayor  and  Bailiffs  of  the  City  of  Limerick,  tenants  of  the  afore- 
said wears.  *  In  1582  the  Queen  granted  them  a  Charter  which 
contained  an  inspeximus  and  confirmation  of  that  of  Henry  Y.  in 
the  very  words  of  Henry's  Charter,  as  to  the  wear  and  its  appur- 
tenances. This  was  declared  to  be  done  in  respect  of  the  services 
of  the  citizens  *'  in  that  most  wicked  rebellion,  by  Gerald,  Earl 
of  Desmond. "  There  was  a  special  grant  to  the  mayor,  bailiffs, 
and  citizens  for  ever,  '*  of  all  these  wears  and  pools  in  the 
water  of  Shannon,  within  the  liberties  of  *  tbe  said  city,  [*  597] 
called  the  Lex  Werres  and  Fisher's  Stent,  with  all  and 
singular  their  profits,  &c.,  and  to  have,  hold  and  enjoy  all 
and  singular  franchises,  jurisdictions,  privileges,  perambulations, 
grounds,  and  waste  pieces  of  land  called  the  New  Stent,  or  New 
Extent,  the  wears  called  Lex  Weers,  guigites,  Fisher's  Stent, 
ingate  and  outgate  customes, "  &a  Then  came  the  provision  for 
the  rent,  which  was  fixed  at  65.  8d.  a  year.  There  was  also  a 
Charter  of  James  I.  to  the  City  of  Limerick,  confirming  all  the 
wears  and  fisheries  "  granted  by  us  or  our  progenitors,  Kings  or 
Queens  *  of  England. 

The  rent-roll  of  James  I.  described  the  rent  payable  under  the 
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grant  of  Elizabeth  at  6s.  6d.,  and  the  "  increased  rent,  8$.  10|d. 
in  respect  of  the  weares,  near  the  City  of  Limerick,  called  the 
Fisherstente,  lying  from  the  Lex  Weare  on  the  east,  as  far  as  the 
river  called  Castle  Connell  on  the  west  *  ^  In  1643  a  rent-roll  of 
Charles  I.  described  the  mayor  and  sheriffs  as  **  tenants  of  the 
wears  called  the  Fisherstent, "  for  which  they  paid  68.  8d.  a  year. 
In  the  time  of  the  Commonwealth  a  commission  was  issued  to 
examine  into  these  matters,  and  the  commissioners  set  the  rent  of 
^  the  Limerick  salmon  weare  and  nett  fishing  '  at  £165  a  year, 
and  three  persons,  named  Playstead,  Bennett,  and  Pawsey,  became 
tenants  at  that  rent  After  the  Bestoration,  Sir  George  Preston 
obtained  a  grant  of  several  fishings  in  Ireland.  The  grant  recited 
that  they  had  fallen  to  the  Crown  by  forfeiture  for  rebellion ;  and 
in  consideration  of  the  eminent  services  of  Sir  Greorge  Preston, 
the  Crown  granted  to  him,  amongst  other  things,  **  all  that  the 
fishing  of  pike,  and  salmon,  and  other  sea  fish,  and  eels,  in  the 

great  salmon  wear,  called  the  Lax  Wear,  in  the  river 
[*  598]  Shannon,  *  then  describing  their  *  boundaries,  "  formerly 

belonging  to  our  Crown,  but  enjoyed  by  the  Corporation  of 
Limerick,  paying  a  rent ;  "  and  after  describing  the  boundary  lands 
with  great  minuteness,  there  were  these  general  words,  **  and  also 
all  and  singular  other  fishings  of  salmon,  and  pike,  and  other  fish 
in  the  river  Shannon. '  The  rent  was  fixed  at  £5  a  year.  The 
mayor  and  bailiffs  complained  of  this  grant  as  in  derogation  of 
their  own  rights,  but  as  it  appeared  to  have  been  confirmed  by  an 
Act  of  the  Irish  Parliament,  they  compromised  the  matter  by  pur- 
chase. In  the  Communia  Boll  of  1665  there  was  a  recital  of  the 
Commonwealth  lease ;  the  names  of  the  tenants  and  the  amount 
of  the  rent  were  given,  and  it  was  alleged  that  one-half  year's  rent 
was  in  arrear,  and  process  was  ordered  to  issue.  The  mayor  and 
sheriffs  pleaded  in  answer  that  they  were  not  liable  to  make  this 
payment  to  the  Crown,  and  they  set  forth  the  Charters  of  Eliza- 
beth  and  James,  to  which  the  Attorney-General  replied,  and 
admitted  these  Charters;  but  there  the  roll  became  imperfect, 
and  no  conclusion  appeared  upon  it  But  to  make  up  for  this 
deficiency,  there  was  produced  a  roll  of  the  Equity  Exchequer, 
which  stated  these  proceedings,  recorded  the  Attorney -General's 
confession  of  the  truth  of  the  plea,  and  the  order  by  the  court  to 

^  This  was  in  fact  the  river  Meelick,  which  ran  into  the  Shannon  near  to  Castle 
Connell. 


R.  C.  VOL.  XII.]  nSHERT.  173 

V«.  8.  •  lUloOBiMii  T.  aDM^  10  H.  L.  Om.  M8-e00. 


discharge  the  mayor  and  sheriffs  from  the  claim.  In  the  receipt- 
book  of  the  Exchequer  in  1665  there  was  an  entry  of  the  payment 
by  the  corporation  of  68,  6d.  by  the  year  in  respect  of  "  the  wears 
called  the  Fisher's  Stent,  in  the  oounty  of  the  City  of  Limerick. " 
In  that  same  year  Sir  Greofge  Preston  obtained  another  grant  of 
letters  patent,  which  recited  the  former  grant,  or  what  **  we  did 
intend  to  grant/  the  Act  of  the  Irish  Parliament,  and  the  fact 
that  Sir  Oeoige  Pteston  had  been,  by  a  decree  of  the  Court  of 
Claims,  disappointed  in  obtaining  what  he  expected ;  and 
*  then  there  was  a  grant  of  the  "  weare,  called  the  Lax  [*  599] 
Weare,  in  the  river  Shannon,  *  bounded  on  the  north  by 
the  lands  of  Bancke,  on  the  east  by  Thomas'  Island,  on  the  south 
by  the  lands  of  Corbally,  and  on  the  west  with  the  Shannon, 
"  and  all  fishings  in  the  said  weare ; "  but  nothing  was  said  of  the 
Fisher's  Stent  In  1669  the  corporation  granted  a  lease  for  one 
year  to  Bobert  Pasey  of  the  "  nett  fishings,  fishing  stentes,  and 
fishing  courses, "  in  the  Shannon,  **  excepting  the  Lax  Weare, "  and 
this  lease  contained  a  covenant  of  indemnity  against  molestation. 
In  1670  a  similar  lease  was  granted  to  Josiah  Lynch.  In  1674 
Sir  Greorge  Preston  filed  a  bill  in  Chancery  against  the  Mayor  and 
Sheriffs  of  Limerick,  setting  forth  the  grant  to  himself,  complain^ 
ing  that  the  defendants  had  possessed  themselves  of  his  fishings, 
and  praying  for  an  account  and  for  restoration  to  his  fishings  in 
the  said  river.  The  mayor  and  sheriffs  put  in  an  answer,  and 
in  the  present  appeal  one  question  raised  on  the  exceptions  was 
whether  the  bill  and  answer  were  admissible  in  evidence,  the 
answer  being  a  statement  by  the  mayor  and  corporation  of  their 
own  title.  A  similar  objection  was  raised  to  the  admissibility  of 
the  "  Assembly  Book  *  of  the  corporation  for  1676,  which  recited 
that  *"  the  nett  fishing  and  Fisher's  Stent  belonging  to  the  corpora- 
tion "  had  that  day  been  let  for  one  year  to  Edmund  Carroll  for 
£60  for  the  year.  In  1677  Sir  Gteorge  Preston  got  a  third  grant 
by  letters  patent,  which  recited  the  first  grant,  but  in  fact  granted 
no  more  than  he  had  obtained  before,  namely,  the  Lax  Wear. 
Negotiations  followed  between  the  mayor  and  sheriff's  of  Limerick 
and  Sir  Gtoorge  Preston,  and  in  1678  there  was  a  letter  of  license 
from  the  King  giving  power  to  Sir  Oteoige  Preston  to  alienate. 
This  letter  recited  the  grant  to  Preston,  and  described  it 
as  a  grant  "  of  the  fishing  of  *  pike,  salmon,  and  other  sea  [*  600] 
fish,  and  eeles,  in  the  great  salmon  weare,  called  the  Lax 
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Weare,  in  the  county  of  the  City  of  Limerick,  and  the  fishing  in 
the  river  Shannon  westward  of  the  said  weare, "  at  a  rent  of  £5  a 
year,  and  the  mortgage  by  him  of  the  grant,  and  a  treaty  between 
the  mayor  and  sheriffs  of  the  one  part,  and  Sir  George  and  his 
mortgagees  of  the  other  part,  for  the  {Purchase  of  the  rights  of  the 
latter;  whereupon  this  letter  of  license  to  alienate  was  granted. 
A  conveyance  was  afterwards  made  to  the  mayor  and  sheriffs  of 
the  fishing  in  "  the  Lax  Weare,  mearing  on  the  north  side  with 
the  land  of  Bank,  on  the  east  with  Thomas  his  Island ;  on  the 
south  with  the  lands  of  Corbally,  and  on  the  west  with  the  said 
river  of  Shannon.  *  Then  came  a  lease,  dated  in  1685,  for  twenty- 
one  years,  from  the  mayor  and  sheriffs  to  one  John  Leonard,  of 
*  the  Lax  Wear,  in  the  river  Shannon,  near,  &c ,  together  with 
the  fishings  in  the  said  river  of  Shannon,  commonly  called  the  net 
fishings,  or  Fisher's  Stent,  extending  from  the  New  Stent,  or  New 
Extent,  near  the  said  Lax  Wear,  westward  in  the  said  river." 
The  considerations  for  this  lease  were  a  fine  of  £300,  and  a  rent  of 
£200  a  year.  In  1719  the  corporation  granted  a  lease  for  ninety- 
nine  years,  commencing  from  1726,  to  Boche  and  others,  of  the 
same  fishings,  which  were  described  in  the  same  terms ;  the  fine 
was  £1200,  and  the  rent  £352  a  year.  The  accounts  of  the  corpo- 
ration showed  that  these  rents  had  been  paid.  In  1834  a  lease 
was  granted  by  the  corporation  to  Poole  Gabbett,  of  Corbally,  for 
ninety -nine  years,  at  a  rent  of  £300  a  year,  and  in  this  lease  there 
was  a  covenant  that  no  disturbance  in  Gabbett's  enjoyment  of  the 
fishing  should  be  a  ground  for  withholding  of  the  rent  unless  such 
disturbance  proceeded  from  eviction  on  a  superior  title.     In  1857 

the  sons  and  administrators  of  Mr.  Poole  Gabbett  granted  a 
[*  601]  lease  of  the  fishings  to  the  *  plaintiff  for  seventy-five  years, 

upon  a  fine  of  £9250,  and  at  an  annual  rent  of  £301.  The 
description  in  this  lease  was  the  same  as  in  those  formerly  granted. 
In  1840,  while  Mr.  Gabbett  was  in  possession,  he  brought  an 
action  against  one  Clancy  for  trespassing  on  the  fishings,  and 
recovered  judgment  The  damages,  it  being  made  a  question  of 
right  (for  the  defendant  pleaded  that  it  was  a  public  fishery  in  a 
public  river),  were  assessed  at  6d. ,  but  with  full  costs  of  suit 

1  8  Ir.  C.  L.  Rep.  299.    In  the  course  flshery  caUed  the  Fisher's  Stent,  and  their 

of  giving  judgment,  Mr.  Jastice  Burton  finding  was  that  the  said  fishery  extended 

remarked  that  at  the  trial  the  jnrors  had  from  the  Lax  Wear  on  the  east  to  the 

been  called  on  '*  to  find  the  limits  of  the  river  Meelick  on  the  west." 
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The  defendants'  counsel  took  eighteen  exceptions,  to  some  of 
which  alone  is  it  necessary  to  refer. 

The  ninth  exception  was  as  to  the  admissibility  of  the  bill  and 
answer  of  1674 

The  tenth  exception  was  as  to  the  admissibility  of  the  entries 
in  the  assembly  book  of  the  corporation  for  1676. 

The  sixteenth,  seventeenth,  and  eighteenth  exceptions  were  as 
to  the  sufficiency  of  the  evidence,  the  defendant  contending  that 
the  Lord  Chief  Justice  was  bound  to  direct  the  jury  that  the 
plaintiff  was  not  entitled  to  a  several  fishery  in  the  tidal  part  of 
the  river  Shannon,  the  said  river  being  a  navigable  river,  there 
being  no  evidence  to  rebut  the  public  right  of  fishing  therein ;  and 
that  the  Lord  Chief  Justice  ought  to  have  directed  the  jury  to 
find  for  the  defendant  on  all  the  issues  but  the  tenth  issue.  ^  And 
that  his  Lordship  ought  to  have  directed  the  jury  that  there 
was  no  evidence  of  the  plaintiff's  right  to  an  exclusive  or  several 
fishery  in  the  part  of  the  river  in  which  the  fishing  by  the 
defendant  took  place. 

•  The  jury  returned  a  verdict  for  the  plaintiff.  The  ex-  [*  602] 
ceptions  were  afterwards  argued  before  the  Court  of  Queen's 
Bench,*  and  that  Court  gave  judgment  for  the  plaintiff,  overruling 
all  the  exceptions.  The  case  was  taken  on  error  to  the  Exchequer 
Chamber,  and  on  the  21st  November,  1860,  that  Court  reversed 
the  judgment  given  below,  and  gave  judgment  for  the  defendants 
on  the  ninth,  tenth,  sixteenth,  seventeenth,  and  eighteenth  excep- 
tions, and  directed  a  venire  de  novo.  Mr.  Baron  Fitzgerald,  diss. , 
except  as  to  the  tenth  exception.  The  plaintiff  thereon  brought 
error  in  this  House. 

The  Judges  were  summoned,  and  Lord  Chief  Baron  Pollock, 
Mr.  Justice  Williams,  Mr.  Justice  Willes,  Mr.  Justice  Crompton, 
Mr.  Baron  Bramwell,  and  Mr.  Justice  Blackburn,  attended. 

Sir  H.  Cairns  and  Mr.  Mellish  (Mr.  T.  H.  Baylis  was  with 
them)  for  the  plaintiff  in  error. 

One  objection  made  in  the  Court  below  was,  that  the  Crown 
could  not,  after  Magna  Charta,  grant  a  several  fishery  in  a  public 
navigable  river.  Perhaps  so ;  but  the  Crown  might  grant  such  a 
fishery  if  it  had  been  in  existence  previous  to  Magna  Charta.^    It 

1  In  which  the  defendant  claimed  a        >  According  to  the  proyisions  of  the 
IveacriptiTe  right,  as  part  of  the  public,    8S  Geo.  IIL  c.  31,  s.  1  (Ir.). 
to  flah  in  a  pnblic  navigable  river*  *  As  to  when  Magna  Charta  and  Eng- 
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had  been  8o  here.  That  is  shown  by  the  language  of  all  the 
Charters,  for  all  of  them  speak  of  the  fishery  as  a  well-known 
thing,  and  in  the  Charter  of  Queen  Elizabeth  the  description  is 
that  of  **  the  ancient  inheritance  *  of  the  Crown.  During  all  the 
time  in  which  it  is  thus  shown  to  have  been  in  existence  the 
Crown  received  rent  for  it 

It  may  be  true  that  the  mayor  and  sheriffs  are  not 
[*  603]   •  entitled  to  the  soil  of  this  public  navigable  river ;  but 

according  to  Lord  COKB  a  man  may  have  a  several  fishery, 
though  the  property  in  the  soil  is  not  in  him  (Co.  Litt.  122  b,  and 
Hargr.  note  7).  The  word  "  guigites  *  in  the  charter  describes  a 
place  of  deep  water :  Du  Cange  (Gloss.  Voc  Guiges) ;  and  a  lax.wear 
is  a  salmon  wear,  the  word  "  lacks  "  being  the  Saxon  for  salmon 
(Bailey's  Diet).  It  is  admitted  that  in  John's  Magna  Charta 
it  is  said,  **  Omnes  Kidelli  de  caetero  deponantur  penitus  per 
Thamisiam  et  per  Medwayam,  et  per  totam  Angliam,  nisi  per 
costeram  maris ; "  but  that  does  not  prevent  the  Crown  from  hav- 
ing a  several  fishery  in  a  navigable  river,  but  only  requires  that 
obstructions  to  the  free  navigation  of  such  a  river  shall  be  removed ; 
and  such  is  the  construction  put  by  Lord  Hale  (De  Jure  Maris, 
Haig.  Tracts,  ch.  v.  22)  on  similar  words  in  the  Charter  of 
Henry  III.  ;  and  in  commenting  on  it,  Lord  Coke  (2  Inst  Mag. 
Ch.  c.  16),  first  translating  it  thus,  *  No  owner  of  the  banks  of 
river  shall  so  appropriate  or  keep  the  rivers  several  to  him,  to 
defend  or  bar  others  either  to  have  passage  or  fish  there,  otherwise 
than  they  were  used  in  the  reign  of  Henry  II. , "  adds,  "  this 
statute,  saith  the  Mirror,  is  out  of  use,  'Car  plusors  rivers  sent  ore 
appropries  et  engamies,  et  mises  in  defence,  que  soilount  estre 

commons  a  pisher  et  user  en  temps  le  Boy  Henry  IL '"  ^ 
[*  604]  That  would  show  that  the  creation  of  wears.by  •  act  of  the 

Crown  might  be  valid  even  after  Magna  Charta;  but  there 
is  no  doubt  that  if  in  existence  before  that  time,  they  might  after- 
wards be  lawfully  granted  by  the  Crown  to  a  subject  William$ 
V.  Wilcox,  8  A.  &  E.  314.  And  in  such  a  several  fishery  granted 
by  the  Crown  has  been  held  to  be  an  incorporeal  hereditament, 

lish  laws  were  first  introdnced  into  Ireland,  land's  edition,  Selden  Society,  vol.  7,  p.  1 78. 

reference  was  made  to  the  "  Argument,"  Thia,  no  doabt,  makes  the  passage  incon- 

by  Prynne  in  Lord  Macqtdre's  Case,  4  How.  sequential.    But  the  worthlessness  of  any 

8t.  Tr.  690.  such  quotation  may  now  be  appreciated  in 

1  "  Boi  Henri  le  pxemer "  is  the  xead>  the  light  of  Mr.  Maitland's  introdactioB. 

ing  of  the  passage  according  to  Mr.  Mait-  —  R.  C. 
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and  a  term  of  years  could  not  be  created  in  it  without  deed.  The 
Duke  of  Somerset  v.  Fogwell,  5  B.  &  C.  875  (29  R  B.  449).  In 
The  Duke  of  Devonshire  v.  Hodnett,  1  Huds.  &  Brooke,  322,  the 
grant  by  patent  of  the  soil  and  bottom  of  a  river  in  Ireland  was 
held  to  be  evidence  that  the  Crown  was  seised  in  fee  of  the  soil 
and  bottom,  and  the  several  fishery  at  the  time  of  making  the 
grant.  .  .  . 

Mr.  Manisty  and  Mr.  Barry  (of  the  Irish  Bar)  for  the  [606] 
defendants  in  error.  .  .  . 

The  grants  did  not  establish  the  plaintiffs'  claim.  In  [610] 
the  grant  of  1576,  to  Molyneux,  upon  which,  in  part,  the 
plaintiffs'  claim  is  founded,  the  thing  granted  is  described  as  ^  the 
weirs,  called  the  Fisher's  Stent,*  &a  Now  there  is  no  weir  at 
what  is  now  called  the  Fisher's  Stent,  and  consequently  that 
which  is  now  claimed  cannot  be  the  subject  of  the  grant,  and  not 
even  by  that  act  of  the  Crown,  supposing  it  to  be  legally  valid, 
can  the  public  in  any  way  be  interfered  with  in  the  enjoyment  of 
fishing  in  this  open  navigable  river.  Suppose  the  rent  reserved 
on  these  weirs  had  fallen  into  arrears,  the  distress  must  have 
been  on  the  weir,  the  subject-matter  of  the  grant  and  of  the  rent, 
not  on  the  open  river  four  or  five  miles  away. 

The  Lord  FitsnvalUr's  Case,  3  Keb.  242,  a  c.  Anon.,  1  Mod.  106, 
shows  that  a  right  such  as  is  now  claimed  must  be  strictly  proved, 
for  that  the  right  to  fish  in  navigable  rivers  "  is  common  to  all  the 
subjects.  *  In  that  case  Lord  Hale  speaks  of  "  gurgites  "  in  a  way 
to  show  that  they  are  obstructions  in  a  river,  and  that  word, 
therefore,  cannot  be  used,  as  it  is  now  sought  to  be  used,  to 
describe  an  open  part  of  the  river.  If,  therefore,  these  grants 
conveyed  any  exclusive  right  of  fishing,  that  right  was  confined 
to  those  places  where  weirs  existed,  and  consequently  the  open 
part  of  the  river,  where  the  alleged  acts  of  trespass  were  committed, 
is  not  affected  by  them. 

The  claim  here  was  made  as  one  of  prescription,  to  support 
which,  in  such  a  case,  the  possession  must  have  been  undisputed 
and  imdisturbed.  Benest  v.  Pipon,  1  Knapp,  60.  The  evidence 
shows  it  was  not  so  here.  So  that  even  if  the  Crown 
had  the  power  to  create  and  make  a  grant  of  *  a  several  [*611] 
fishery  in  a  public  navigable  river,  which,  since  Magna 
Charta,  it  could  not  do,  or  if  the  several  fishery  had  existed  before 
that  time,  and  was  only  granted  afterwards,  the  possession  here 
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having  been  many  times  the  subject  of  dispute  and  contention, 
cannot  now  be  insisted  on  as  lawful.  There  is  no  evidence  [the 
learned  counsel  examined  the  evidence  most  minutely]  sufficient 
to  support  this  claim. 

Sir  Hugh  Cairns  replied. 

The  Lord  Chancellor  (Lord  Westbury)  said  the  case  had  been 
elaborately  argued.  He  proposed  the  following  questions  for  the 
consideration  of  the  Judges :  — 

1.  Ought  the  Ninth  Exception  to  have  been  allowed  or  disal- 
lowed ? 

2.  Ought  the  Tenth  Exception  to  have  been  allowed  or  disal- 
lowed ? 

3.  Ought  the  Sixteenth,  Seventeenth,  and  Eighteenth  Exceptions 
to  have  been  allowed  or  disallowed  ? 

Mr.  Justice  Willes  delivered  the  unanimous  opinion  of  the 
Judges  (Feb.  24th,  1863). 

My  Lords,  in  answer  to  the  first  question,  we  are  of  opinion  that 
the  Ninth  Exception  ought  not  to  have  been  allowed.  .  .  . 
[613]       Your  Lordships'  next  question  to  the  Judges  is,  Whether 
the  Tenth  Exception  ought  to  have  been  allowed?    That 
exception  was  to  the  admission  in  evidence  of  "  a  certain  book 
purporting  to  be  the  assembly  book  of  the  Corporation  of  Limerick, 
in  the  year  of  our  Lord,  1676,"  to  wit,  an  entry  of  the  16th  of 
October,  1676,  and  also  another  entry  of  an  account  of  rents  in 
arrear.     We  cannot  pass  by  this  exception  without  noting  that  it 
treats  the  two  entries  as  either  both  admissible  or  both  inad- 
missible ;  and  it  might  be  a  question,  whether  it  could  be  sus- 
tained, supposing  either  of  the  documents  mentioned  therein  to  be 
admissible.     We  need  not,  however,  farther  criticise  its 
[*  614]  language,  *  because,  construing  it  not  as  one  exception  to 
the  book,  but  as  two  distinct  and  separate  exceptions,  one 
to  the  entry  of  the  16th  of  October,  1676,  and  another  to  the 
account  of  arrears,  we  are  of  opinion  that  each  of  such  exceptions 

ought  to  have  been  overruled.  .  .  . 
[615]       We   know  of  no  case  in  which  an  ancient  document, 
coming  from  a  proper  custody,  and  purporting  to  be  an  act 
of  ownership,  by  way  of  lease  or  license  over  the  prop- 
[*  616]  erty,  in  company  *  with  other  evidence  showing  enjoy- 
ment consistent  with  such  ownership,  has  been  rejected 
upon  the  ground  that  the  enjoyment  could  not  be  referred  to  the 
particular  document  in  question.  .  .  . 
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The  only  remaining  question  is,  whether  the  Sixteenth,  [617] 
Seventeenth,  and  Eighteenth  Exceptions  ought  to  have  been 
allowed  t  We  think  all  those  exceptions  ought  to  have  been  dis- 
allowed The  Sixteenth  Exception  is  in  substance  that  there 
was  no  evidence  of  a  several  fishery  in  the  tidal  part  of  the  river 
Shannon,  a  navigable  river,  to  take  away  or  rebut  the  public  right 
of  fishing  there.  The  Seventeenth  and  Eighteenth  Exceptions  are 
in  substance  that  there  was  no  evidence  of  an  exclusive  or  several 
right  of  fishery  in  the  place  where  the  defendant  fished  between 
the  weir  and  Thomond  Bridge. 

Upon  this  record,  no  question  properly  arises  with  respect  to  the 
bed  and  soil  of  the  river.  If  the  finding  as  to  that  was  entered  by 
mistake  (which,  considering  that  a  several  fishery  may  include  the 
soil,  we  do  not  say  it  was),  it  could  have  been  amended  by  Lord 
Chief  Justice  Lefroy,  and  by  him  only,  at  chambers,  from  his 
notes.  It  is  now  quite  immaterial  as  between  these  par- 
ties. No  exception  is  founded  upon  it;  and  the*argu-  ['BIS] 
ment  of  the  learned  counsel  as  to  that  extraneous  matter 
cannot  aflfect  our  opinion  upon  the  true  question  raised  by  these 
three  exceptions,  which  is,  whether  there  be  evidence  of  a  fishery 
as  found  by  the  jury  from  the  lax  wear  on  the  east,  to  the  river 
Meelick  on  the  west,  that  being  the  extreme  limit  of  the  county 
of  the  city. 

That  such  a  right  may  lawfully  exist  is  clear.  The  soil  of 
'navigable  tidal  rivers,"  like  the  Shannon,  so  far  as  the  tide 
flows  and  reflows,  is  primCt  facie  in  the  Crown,  and  the  right  of 
fishery  pHmA  facie  in  the  public  But  for  Magna  Charta,  the 
Crown  could,  by  its  prerogative,  exclude  the  public  from  such 
primd  fade  right,  and  grant  the  exclusive  right  of  fishery  to  a 
private  individual,  either  together  with  or  distinct  from  the  soil. 
And  the  great  charter  left  untouched  all  fisheries  which  were 
made  several,  to  the  exclusion  of  the  public,  by  Act  of  the  Crown 
not  later  than  the  reign  of  Henry  11. 

If  evidence  be  given  of  long  enjoyment  of  a  fi3hery,  to  the 
exclusion  of  others,  of  such  a  character  as  to  establish  that  it  has 
been  dealt  with  as  of  right  as  a  distinct  and  separate  property, 
and  there  is  nothing  to  show  that  its  origin  was  modem,  the  result 
is,  not  that  you  say,  this  is  a  usurpation,  for  it  is  not  traced  back 
to  the  time  of  Henry  11. ,  but  that  you  presume  that  the  fishery 
being  reasonably  shown  to  have  been  dealt  with  as  property,  must 
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have  become  such  in  due  course  of  law,  and  therefore  must  have 
been  created  before  legal  memoiy. 

Some  discussion  took  place  during  the  aigument  as  to  the 
proper  name  of  such  a  fishery,  whether  it  ought  not  to  have  been 
called  in  the  pleadings  (following  Blackstone)  a  "  free  "  instead 
of  a  "  several  *  fishery.  This  is  more  of  the  confusion  which  the 
ambiguous  use  of  the  word  **  free  "  has  occasioned  from  a  period  as 

early  as  that  of  the  Year  Book  of  7  Hen.  VII.,  P.  fo.  13, 
[•  619]  down  to  the  •  case  of  Holfard  v.  Bailey,  13  Q.  B.  426, 
where  it  was  clearly  shown  that  the  only  substantial  dis- 
tinction is  between  an  exclusive  right  of  fishery  usually  called 
"  several,"  sometimes  "  free  "  (used  as  in  free  warren),  and  a  right 
in  common  with  others,  usually  called  "  common  of  fishery, " 
sometimes  **  free  "  (used  as  iA  free  port).  The  fishery  in  this  case 
is  sufficiently  described  as  a  "  several  *  fishery,  which  means  an 
exclusive  right  to  fish  in  a  given  place,  either  with  or  without  the 
property  in  the  soil. 

Much  argument  also  took  place  with  respect  to  the  meaning 
of  the  words  "  gurgites, "  **  gors, "  and  "  wears. "  They  appear  all 
to  be  words  of  more  ample  meaning  than  was  allowed  to  them 
in  the  argument  against  the  right  Of  course  we  are  principally 
concerned  with  the  mediaeval  use  of  the  word  **  gurges ;  "  though, 
inasmuch  as  the  use  of  Latin  in  legal  documents  has  been  justified 
by  its  unchangeableness,  we  are  at  liberty  to  observe,  that  classic 
authors  applied  the  word  "  gurges  "  to  the  open  sea,  to  a  lake,  and 
to  the  course  of  a  river,  instances  of  which  are  collected  in  the 
dictionary  of  Facciolati  (1  Fac.  Lond.  ed.  850,  851).  As  to  the 
use  of  the  word  in  later  times,  Lord  Coke  says  (Co.  Litt  5  6) 
"  gurges,  a  deep  pit  of  water,  a  gore,  or  gulph,  consisteth  of  water 
and  land,  and  therefore  by  the  grant  thereof  by  that  name  the  soil 
doth  passe,  and  a  praecipe  doth  lie  thereof,  and  shall  lay  his 
esplees  in  taking  of  fishes,  as  breames  and  roaches.  In  Domesday 
it  is  called  guort,  gort,  and  gors,  plurally,  as,  for  example,  de 
3  Oorz  Mille  Anguillae, "  To  the  same  effect  is  the  aigument  in 
Throckmorton  Y.  Tracy,  1  Plow.  154,  which  shows  that  "  gurges  * 
may  stand  for  pool,  and  is  of  wider  significance  than  *  wear. " 
Cowell,  under  the  word  "gort,"  finds  fault  with  Lord  Coke's 

statement,  that  "  guiges  *  and  "  gort "  correspond,  and  he 
[*  620]  says  that  **  gort "  *  is  old  French  for  "  wear.  *     Cowell's 

criticism,  however,  is  proved  too  narrow  by  reference  to 
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Kelham's  Norman-French  Dictionary,  page  116,  where  ''gor,' 
"  gorse,  *  or  •  gorts  "  is  translated  "  a  stream  or  pool,  a  watery 
place,  a  weir,  a  fish-pond,  a  ditch,  a  dam,  a  gorse ; "  and  with 
respect  to  the  word  '  wear "  itself,  although  its  etymology  be 
different,  we  find  in  the  Anglo-Saxon  Dictionary  that  it  had 
anciently  a  more  extensive  application  than  now.  At  page  243  of 
Bosworth,  the  word  **  waer, "  or  "  w^r,  *  answering  to  our  "  wear, " 
is  translated,  '^  1,  an  enclosure,  a  place  enclosed ;  2,  a  fish  pond, 
a  place  or  engine  for  catching  and  keeping  fish,  a  wear;  3,  the 
sea,  a  wave. "  The  only  reference  which  we  have  met  in  the  old 
books  to  the  use  of  the  word  "  wear,*  is  the  dictum  in  the  Year 
Book  (14  Hen.  VIII. ,  M.  fo.  2),  from  which  it  seems  that  a  grant 
or  exception  of  a  wear  includes  the  fishery  there.  Therefore, 
especially  when  we  bear  in  mind  the  conciseness  of  language  used 
in  ancient  times,  we  cannot  doubt  that  any  criticism  founded  upon 
a  narrow  construction  of  these  words  is  deceptive.  The  word 
"  gurgites, "  used  in  addition  to  "  lax  wears, "  instead  of  being 
restricted  to  imaginary  or  possible  scattered  wears,  the  existence 
of  which  is  unproved,  and  the  nature  of  which  is  unknown,  appears 
to  us  more  properly  to  apply  to  all  the  streams,  pools,  and  reaches 
of  the  river,  so  far  as  the  fishing  extends.  Probably  it  ought  to 
be  thus  translated,  and  not  as  "  wears,  *  in  the  earlier  documents. 

There  is  no  improbability  in  the  early  appropriation  of  this 
always  valuable  property,  or  even  a  more  extensive  fishery,  either 
in  the  time  of  the  Irish  Princes,  or  in  that  of  the  Ostmen,  who  in 
this  and  other  ports  displaced  the  ancient  inhabitants,  and 
who  no  doubt  gave  the  name  of  *  Lax  Wear  (Leax  Waer,  [•  621] 
or  Lachs  Wehr)  to  the  chief  accessory  of  the  fishery,  or  by 
Henry  II. ,  in  his  grant  to  the  companion  of  Strongbow.  There 
is  nothing  improbable  in  its  having  been  granted  over  in  later 
times  to  the  ancient  and  loyal  city  of  Limerick. 

It  appears  by  the  earlier  documents,  construed  by  the  light  of 
subsequent  user,  that  the  fisheries  of  the  waters  of  Limerick, 
which  means  at  least  the  fishery  within  the  city  bounds,  were  a 
distinct  and  separate  property  from  before  the  time  of  legal  mem- 
ory, and  that  they  included  the  Lax  Wear  and  the  Shannon,  so 
far  as  the  city  boundary  extended.  All  that  fishery  appears  to 
have  been  granted  to  the  corporation  at  latest  by  the  Charter  of 
25th  Elizabeth,  under  which  rent  has  ever  since  been  paid,  and 
which  granted  the  *  les  werres, "  called  **  lex  werres,  gurgites, 
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Fisher's  Stent/  and  reserved  a  rent  "  de  pro  predictis  gnigitibus 
in  predicts  aquft  de  Shenyn  Tocatis  Fissher's  Stent,  *  and  no  rent 
out  of  Lax  Wear,  whereof  the  corporation  had  had  undisputed 
possession,  showing  as  distinctly  as  language  can,  that  the  Fissher's 
Stent  was  something  over  And  above  the  mere  wear;  and  at  least 
so  early  as  that  reign  the  fishing  appears  in  terms  by  the  Crown 
rent  rolls  and  otherwise,  A.  D.  1577,  "  The  said  Wear  commonly 
called  the  Fisher's  Stent,  near  the  City  of  Limerick,  from  the 
wear  called  the  Lax  Were  on  the  east  to  the  river  near  Castle 
Donel  on  the  west, "  to  have  been  substantially  the  same  as  it  is 
now  claimed  by  the  plaintiff.  The  subsequent  dealings  with  the 
property  do  not  show  that  the  corporation  ever  lost  any  part  of 
the  right  acquired  under  the  charter  to  the  whole  fishery,  but,  on 
the  contrary,  they  show  a  long  enjoyment  of  it  to  as  great  an 
extent  as  the  mayor  and  sheriffs  and  their  lessees  seem  to  have 
thought  it  worth  their  while  to  enforce  their  rights,  which 
[*  622]  were  no  doubt  considerably  •  interfered  with  from  time  to 
time  by  reason  of  the  neighbourhood  of  a  large  city,  and 
the  great  extent  of  the  property,  making  it  difficult  to  watch, 
especially  at  night,  and  by  reason  of  the  ample  rights  which  the 
public  are,  notwithstanding  the  several  fishery,  entitled  to  exer- 
cise upon  the  river  as  a  public  highway  and  port,  making  it 
impossible  to  warn  people  off,  unless  detected  in  the  very  act  of 
salmon  fishing;  but  without,  so  far  as  we  can  see,  any  such 
acquiescence  of  the  proprietors  as  to  constitute  an  admission  on 
their  part  that  the  property  has  by  surrender  or  otherwise  been 
diminished  since  the  reign  of  Elizabeth. 

In  our  opinion  the  evidence  strongly  preponderated  in  favour  of 
the  plaintiff. 

We  spare  your  Lordships  any  discussion  of  the  evidence  in  detail, 
because,  having  examined  it  for  ourselves,  we  may,  upon  this 
principal  part  of  the  case,  express  our  concurrence  in  the  masterly 
judgment  of  Mr.  Baron  Fitzgerald,  a  performance  which  we  can- 
not hope  to  improve  upon. 

We  are  thus  of  opinion  that  none  of  the  exceptions  to  which  the 
questions  relate  ought  to  have  been  allowed 

July  28.     The  Lord  Chancellor  (Lord  Westbury)  : 

My  Lords,  Mr.  Malcomson,  the  plaintiff  in  error,  was  also  the 
plaintiff  in  the  Court  below  in  an  action  brought  by  him  against 
the  defendants  to  recover  damages  for  having  fished,  and  having 


B.  C.  VOL.  XII.]  riSHBBY.  183 

Ho.  8.  — lUlMBMB  T.  O'Dm,  10  H.  L.  Caik  OHMM. 

carried  away  the  iish  from  a  fishery  in  the  river  Shannon,  claimed 
by  him  as  lessee  of  the  Mayor  and  Sheriffs  of  Limerick,  who  claimed 
to  be  owners  of  that  fishery. 

At  the  trial  of  the  action,  a  bill  of  exception  was  tendered 
to   the   admissibility   of    documents    in    evidence,    and 

*  the  bill  of  exceptions  was  duly  received  by  the  learned  [*  623] 
Judge.     On  the  question  coming  to  be  argued  in  the  Court 

of  Queen's  Bench  in  Ireland,  the  Court  disallowed  all  these  excep- 
tions. From  that  judgment  there  was  an  appeal  to  the  Court  of 
Exchequer  Chamber  in  Ireland,  and  the  Court  of  Exchequer 
Chamber  differing  from  the  Court  of  Queen's  Bench,  allowed  the 
Ninth,  Tenth,  Sixteenth,  Seventeenth,  and  Eighteenth  of  these 
Exceptions.  From  that  judgment  of  the  Court  of  Exchequer 
Chamber  the  present  appeal  is  brought 

My  Lords,  the  learned  Judges  who  attended  your  Lordships' 
House  on  the  occasion  of  the  argument  of  this  case  have  delivered 
an  unanimous  and  very  elaborate  and  learned  opinion  by  the 
mouth  of  Mr.  Justice  Willes.  The  conclusion  at  which  the 
learned  Judges  arrived  was,  in  truth,  if  I  divined  rightly,  antici- 
pated by  your  Lordships  at  the  end  of  the  argument  Being  there- 
fore prepared  for  their  conclusion,  your  Lordships  will  agree  with 
them. 

My  Lords,  I  cannot  forbear  from  expressing  the  feeling  of 
admiration  with  which  I  have  read  that  opinion,  and  also  the 
masterly  judgment  given  by  Mr.  Baron  Fitzgerald,  in  the  Court 
below.  I  entirely  concur  with  the  reasons  of  the  learned  Judges, 
and  therefore  think  it  imnecessary  to  repeat  them  now  to  your 
Lordships^  but  shall  move  your  Lordships  that  the  judgment  of 
the  Court  of  Exchequer  Chamber  in  Ireland  be  reversed,  and  that 
the  judgment  of  the  Court  of  Queen's  Bench  be  affirmed. 

Lord  Cranwoeth  and  Lord  CHBLMSifORD  entirely  concurred. 

The  Order  entered  on  the  Journals  directed  that  the 

*  judgment  of  the  Court  of  Exchequer  Chamber  in  Ireland  [*  624] 
be  reversed;  and  judgment  of  the  Court  of  Queen's  Bench 

in  Ireland  affirmed ;  and  that  the  record  be  remitted  to  the  said 
Court  of  Exchequer  Chamber. 
Lords'  Journal,  28  July,  1863. 
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[66]      Fishery.  —  Several  Salmon  Fishery.  —  Tidal  River, — Merger. 

A  several  salmon  fishery  in  a  tidal  river,  granted  by  the  Crown  to  a  subject 
before  Magna  Charta,  does  not,  if  it  reverts  to  the  Crown,  merge  in  the  preroga- 
tive of  the  Crown,  but  may  be  re-granted  by  the  Crown  to  a  subject.  So  held 
per  Martin,  B.  Per  Kelly,  C.  B.,  and  Pigott,  B.,  that  it  was  unnecessary 
for  the  purposes  of  the  case  so  to  hold;  but,  sembU,  such  a  decision  would 
be  correct. 

Trespass  for  breaking  and  entering  the  plaintiff's  several  salmon 
fishery  in  the  river  Tyne.  The  following  facts  were  stated  in  a 
special  case  without  pleadings. 

The  priory  of  Tynemouth,  which  had  been  in  existence  in  the 
time  of  the  Saxons,  was  endowed  by  Kobert  de  Mowbray,  Earl  of 
Northumberland,  in  the  time  of  William  Eufus.  It  was  con- 
firmed in  its  possessions  by  charters  of  Henry  IL,  Eichard  L, 
John,  and  Henry  III. 

In  the  reign  of  Edward  I.  the  burgesses  of  Newcastle  instituted 
a  suit  by  the  King's  Attorney  in  the  King's  Court  against  the 
Prior  of  Tynemouth,  complaining  that  he  had  made  a  port  and 
forestalled  merchandise  at  Sheeles,  and  taken  wreck  which  belonged 
to  the  King,  and  frisages  and  customs  from  vessels  of  wine  and 
sea  fish.  The  prior,  in  his  answer,  claimed  the  soil  and  freehold 
and  free  fishery  from  the  land  of  the  monastery  to  the  middle  of 
the  river.  The  judgment  was  given  for  the  Crown,  but  it  did 
not  affect  the  fishery. 

In  the  twenty-seventh  year  of  his  reign  the  same  King  by  char- 
ter, after  reciting  that  certain  liberties  and  free  usages,  claimed 
by  the  Prior  of  Tynemouth  and  his  predecessors  by  virtue  of  their 
charter,  had  been  adjudged  by  the  King's  Court  to  have  been  for- 
feited, and  were  seized  into  the  King's  hands,  did  for  himself  and 
his  heirs  restore  and  yield  up  all  the  aforesaid  liberties  and  free 
usages  so  adjudged  to  the  King  and  seized  into  his  hands,  unto  the 
said  abbot,  prior,  and  monks,  to  have  and  to  hold  to  them  and 
their  successors. 

In  the  thirtieth  year  of  Henry  VIII.  the  priory,  which  had 
previously  been  given,  granted,  and  confirmed  to  the  King,  his 
heirs  and  successors,  was  dissolved,  and  all  the  possessions,  estates, 
and  rights  became  and  were  vested  in  the  Crown.     Accounts  of 
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the  fishery  were  from  time  to  time  rendered  by  the  bailiff  into  the 
Exchequer.  James  I.  granted  part  of  the  lands  and  possessions  of 
the  late  monastery  to  Henry,  Earl  of  Northumberland,  an  ancestor 
of  the  present  plaintiff,  without  any  express  mention  of  any  fishery, 
bat  with  general  words  including  fisheries.  Charles  I.  granted 
a  salmon  fishery  in  the  Tyne,  parcel  of  the  lands  and 
premises  *  of  the  priory,  to  Edward  and  Robert  Ramsay,  [*  67] 
and  this,  with  the  manor  of  Tynemouth,  ultimately  came 
to  the  ancestors  of  the  plaintiff.  [It  is  unnecessary  for  the  pur- 
poses of  this  report  to  particularize  the  steps  of  transmission.] 
The  plaintiff  and  his  predecessors  had  occupied  and  enjoyed  the 
fishery  for  one  hundred  and  ten  years  before  the  commencement  of 
this  action. 

Mellish  (Manisty  and  Pinder  with  him)  for  the  plaintiff.  —  Upon 
the  question  of  merger,  in  the  first  place  as  to  the  supposed  for- 
feiture in  the  time  of  Edward  I. ,  there  is  no  sufficient  evidence 
of  it  The  free  fishery  does  not  come  within  the  description  of 
"  liberties  and  usages  "  which  are  found  to  have  been  forfeited. 
In  the  next  place,  both  as  to  the  supposed  forfeiture  in  the  time 
of  Edward  I  and  that  on  the  dissolution  of  the  monasteries,  a  free 
fishery  does  not  necessarily  merge  on  reverting  to  the  Crown.  It 
is  analogous  to  free  warren  and  market,  which  do  not  merge. 
Case  of  the  Abbot  of  Strata  Mercella,  9  Co.  Eep.  24;^  Com.  Dig. 
tit  Franchises,  G.  1.  Again,  as  to  the  supposed  meiger  in  the 
time  of  Henry  VIIL,  the  statute  of  32  Hen.  VIIL,  c.  20,  passed 
to  revive  in  the  Crown  all  the  privileges,  liberties,  and  franchises 
of  the  late  owners  of  the  abbeys,  &c ,  prevented  any  such  merger. 
[Upon  this  last  point  no  further  argument  took  place.] 

Pickering  (Gainsford  Bruce  with  him)  for  the  defendant  —  The 
free  fishery  reverted  to  the  Crown  in  the  time  of  Edward  I. ,  and 
therefore,  being  subsequent  to  Magna  Charta,  could  not  be  re- 
granted.  The  Case  of  the  Abbot  of  Strata  Meredla  is  not  appli- 
cable to  this  case,  for  a  fishery  is  not  like  free  warren.  Rogers 
V.  Allen,  1  Camp.   310  (10  E.  R  689). 

Mellish,  in  reply,  referred  to  the  Case  of  the  Bann  Fishery, 
Davis,  55  a,  The  Duke  of  Somerset  v.  Fogwell,  5  B.  &  C.  875  (29 
R  R  449),  and  Heddy  v.   Wheelhouse,  Cro.  Eliz.  591. 

The  judgments,  so  far  as  they  bear  upon  the  question  of  merger, 
were  as  follows :  — 

^  The  passages  cited  will  be  found  at  length  in  the  judgment  of  Martik,  B. 
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Kelly,  C.  B.  —  I  am  of  opinion  that  the  plaintiff  in  this  case  ia 
entitled  to  the  judgment  of  the  Court  The  plaintiff  claims  a 
several  fishery  in  the  tidal  waters  of  the  river  Tyne.  He  has 
clearly  proved  that  he  and  his  ancestors  have  been  in  the  actual 
possession,  so  far  as  the  term  can  be  applied  to  an  incorporeal 
hereditament  of  the  fishery  from  the  year  1759  until  the  present 
day.  This  is  evidence  upon  which  a  jury,  if  not  absolutely  called 
upon  to  presume,  would  be  amply  justified  in  presuming  that  the 
right  to  the  fisheiy  has  existed  from  time  immemorial,  and  conse- 
quently that  there  must  have  been  some  valid  grant  of  this  fishery 
by  the  Crown  anterior  to  Magna  Charta.  It  lies  upon  the  defend- 
ant, who  questions  the  right  of  the  plaintiff  to  this  fishery,  to 
establish  one  of  two  propositions :  either  that  this  fishery  (though 
upon  the  evidence  it  may  be  presumed  to  have  existed  before  the 
time  of  memory)  was,  in  fact,  created  since  the  time  of  memory, 
and  since  Magna  Charta,  and  therefore  could  not  be  lawfully 
created,  of  which  fact,  however,  there  is  no  evidence;  or  that  at 
some  period  subsequent  to  Magna  Charta  no  such  fishery  was  in 
existence,  in  which  case  it  could  have  come  into  existence  at  a 
subsequent  period  only  by  a  grant  of  the  Crown  to  the  subject, 
contrary  to  Magna  Charta  and  void  in  law.  But  it  is  not  proved 
that  at  any  period  of  time  between  Magna  Charta  and  the  present 
time  the  fishery  did  not  de  facto  exist  or  was  not  de  fcicto 
enjoyed. 

With  reference  to  the  question  of  merger,  it  is  contended  that 
by  law  a  several  fishery  is  parcel  of  the  prerogative  of  the  Crown, 
and  though  it  might  have  been  lawfully  granted  away  to  a  subject 
before  Magna  Charta,  if,  after  that  Act  of  Parliament,  the  fishery 
reverted  to  the  Crown,  whether  by  forfeiture  or  any  other  means 
of  legal  transmission,  then  it  became  merged  in  the  Boyal  pre- 
rogative and  extinguished.  Before  we  could  accede  to  that  doc- 
trine and  admit  it  to  be  a  sound  and  true  proposition  of  law,  I 
certainly,  speaking  for  myself,  should  pause  and  consider  the 
effect  which  such  a  decision  would  have  upon  a  great  number  of 
titles  to  valuable  fisheries  in  a  great  many  parts  of  the  king- 
dom. But,  in  the  first  place,  I  do  not  see  any  satisfactory 
[*68]  *  evidence  at  all  that  this  fishery  ever  did  revert  to  the 
Crown.  It  is  stated  that  King  Edward  L ,  by  his  charter 
(of  the  twenty-seventh  year  of  his  reign),  recites  that  certain 
liberties  and  free  usages  claimed  by  the  Prior  of  Tynemouth  and 


R.  C.  VOL.  Xn.]  FISHBRT.  187 

Vo.  S. — Doki  «f  HortbamlMrlMid  t.  Honi^ton,  39  L.  J.  Xs.  68. 

his  predecessors  by  virtue  6t  their  charter  had  been  adjudged  by 
the  King's  Court  to  have  been  forfeited ;  but  I  do  not  think  that 
a  several  fishery  would^  in  common  parlance,  be  included  within 
the  term  "  liberties  and  free  usages.  *  I  am  clearly  of  opinion, 
therefore,  that  there  is  no  evidence  that  this  fishery  ever  did  revert 
to  the  Cro¥m  until  the  reign  of  Henry  VIII. 

As  our  attention  has  been  called  to  the  authorities  upon  which 
it  was  contended  that  a  free  fishery  on  reverting  to  the  Grown  merges 
in  the  prerogative,  I  may  observe  that,  looking  to  the  rights  and 
franchises  which  have  been  decided  to  be  extinguished  by  merger 
in  the  prerogative,  if  they  come  back  from  a  subject  into  the  pos- 
session of  the  Crown,  and  without  intending  to  pronounce  any  final  • 
and  decisive  opinion  upon  the  subject,  it  appears  to  me  that  a 
several  fishery  does  not  range  itself  within  them.  Those  rights  or 
properties,  which  have  been  held  not  to  be  merged  in  the  Crown, 
are  free  warren,  markets  with  toll,  fairs,  *"  et  similia, "  Those 
which  have  been  held  to  merge  are  waifs,  estrays,  wrecks,  felons' 
goods,  &c.  Certainly,  if  I  were  called  upon  to  declare  what  was 
the  first  impression  upon  my  mind,  I  should  be  inclined  to  hold 
that  a  several  fishery,  granted  by  the  Crown  to  a  subject  before 
Magna  Charta,  would  rather  range  itself  with  free  warren  and 
markets  with  toll,  than  with  the  other  franchises  to  which  I  have 
alluded  But  it  is  unnecessary  to  decide  that  question.  The 
right  of  the  plaintiff  to  the  fishery  being  established  by  the  evi- 
dence to  which  I  have  already  referred,  of  long  user  and  enjoy- 
ment, and  not  being  met  by  any  evidence  on  the  part  of  the 
defendant,  to  the  efi'ect  that  the  fishery  was  originally  granted  by 
the  Crown  to  a  subject  subsequently  to  Magna  Charta,  or  that 
there  was  any  period  of  time  between  Magna  Charta  and  the  dis- 
solution of  the  monasteries,  in  which  it  was  proved  not  to  exist, 
I  am  of  opinion  that  the  right  is  clearly  established,  that  the  ob- 
jection on  the  ground  of  merger  in  the  prerogative  cannot  prevail, 
and  that  the  plaintiff  is  entitled  to  the  judgment  of  the  Court 

Martin,  B.  —  I  am  of  the  same  opinion.  This  is  an  action  of 
trespass  which  is  brought  by  the  Duke  of  Northumberland  against 
the  defendants  for  breaking  and  entering  his  several  fishery  in  the 
river  Tyne,  and  catching  and  disturbing  the  fish  there.  [After 
reviewing  the  facts,  and  stating  that  the  plaintiff's  title  by  pre- 
scription seemed  conclusively  made  out,  his  Lordship  said :]  With 
respect  to  the  merger,  it  seems  to  me  that  this  is  directly  within 
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the  judgment  of  the  Ccue  of  the  Abbot  of  Strata  Mercella  and  the 
judgment  in  Heddy  v.  Whedhouse.  The  question  in  the  Case  of 
the  Abbot  of  Strata  Mercella  was  very  much  the  same  question  as 
is  raised  here.  The  King  had  seized  that  with  other  monasteries, 
and  Lord  Coke  says  that  it  being  a  question  whether  the  intention 
of  the  Act  of  the  32  Hen.  VIII. ,  c.  20,  was  "  to  advance  these 
possessions,"  that  is,  the  possessions  which  the  Crown  had  got 
hold  of,  *"  as  well  in  valuation  as  estimation,  to  revive  actually 
and  really  such  privileges,  liberties,  franchises,  and  temporal  juris- 
dictions which  the  late  owners  of  the  abbeys  had,  &c.  ;  then  it  is 
to  be  considered  what  privileges,  liberties,  franchises,  and  juris- 
•  dictions  were  in  the  Crown  by  the  accession  of  the  said  possessions 
to  it "  Therefore  Lord  Coke  is  dealing  with  this  very  subject, 
the  franchises,  liberties,  and  privileges  belonging  to  the  Abbot 
which  were  merged.  Then  he  proceeds,  "  And  as  to  that  it  is  to 
be  known  that  when  the  King  grants  any  privileges,  liberties, 
franchises,  &c.,  which  were  privileges,  liberties,  or  franchises  in 
his  own  hands  as  parcel  of  the  flowers  of  his  Crown,  as  *  bona  et 
catalla  felonum,  fugitivorum,  utlagatorum,  &c.,  bona  et  catalla, 
waviata,  extrahur',  deodanda  wreccum  maris,' &o.,  within  such 
possessions,  there  if  they  come  again  to  the  King  they  are  merged 
in  the  Crown,  and  he  has  them  again  in  jure  eoronce;  and  if  the 
wreck  or  goods,  waifs,  estrays,  &c,  were  appendant  before  to 
possessions,  now  the  appendancy  is  extinct,  and  the  King  is  seized 

of  them  in  jure  eoronce.     But  when  a  privilege,  liberty, 
[*  69]  franchise,   or  jurisdiction,  was  at  the  beginning  *  erected 

and  created  by  the  King,  and  was  not  any  such  flower 
before  in  the  garland  of  the  Crown,  there  by  the  accession  of  them 
again  to  the  Crown  they  are  not  extinct,  nor  the  appendancy  of 
them  severed  from  the  possessions ;  as  if  a  fair,  market,  hundred, 
leet,  park,  warren,  et  similia,  are  appendants  to  manors,  or  in 
gross,  and  afterwards  they  come  back  to  the  King,  they  remain  as 
they  were  before  in  esse,  not  merged  in  the  Crown,  for  they  were 
at  first  created  and  newly  erected  by  the  King,  and  were  not  in 
esse  before,  and  time  and  usage  has  made  them  appendant"  I 
cannot  conceive  anything  more  similar  to  a  warren  than  the  right 
to  a  several  fishery.  The  one  is  an  exclusive  right  to  take  two 
descriptions  of  animals  upon  the  land,  and  the  other  is  a  right  to 
take  fish  in  the  sea.  It  seems  to  me  that  this  case  falls  directly 
within  the  judgment  in  the  Case  of  the  Abbot  of  Strata  Mercella. 
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PiGOTT,  B.  —  I  am  of  the  same  opinion.  The  long  user  which 
has  been  shown  raises  the  presumption  of  a  legal  origin  prior  to 
Magna  Charta.  I  do  not  find  anything  in  the  documents  to  rebut 
the  presumption  that  we  are  bound  to  make  of  a  legal  origin  from 
the  long  enjoyment.  Then  I  come  to  the  question  whether  there 
is  any  evidence  of  merger  in  this  case,  and  if  so,  what  the  law 
is  upon  that  subject  I  think  it  is  not  proved  that  there  was  a 
merger  in  point  of  fact  If  it  were  necessary  to  decide  the  point, 
I  should  not  think  it  difficult  to  determine  that  the  merger  of  a 
several  fishery,  such  as  is  contended  for  by  Mr.  Pickering,  would 
not  destroy  the  existence  of  the  right  so  that  it  could  not  exist  in 
the  King  as  a  distinct  property,  and  be  capable  of  being  granted 
by  the  King  to  a  subject  It  seems  to  me  to  be  a  mistake  to 
say  that  a  free  or  several  fishery  merges  in  the  prerogative  of  the 
Crown.  I  cannot  see  how  the  right  to  grant  a  several  fishery  ever 
grew  out  of  the  prerogative  of  the  Crown,  simply  and  strictly  as 
existing  in  the  prerogative  of  the  Crown.  I  take  it  that  the  origin 
of  such  a  right  was  that  the  King  was  formerly  considered  the 
imiversal  lord  and  original  proprietor  of  all  the  lands  in  this 
kingdom,  and  that  thence  arose  his  right  to  grant  property  such 
as  this.  The  King  might  have  parted  with  the  land  out  of  which 
this  franchise  was  granted,  and  if  this  franchise  afterwards  came 
back  to  him,  it  would  not  merge  in  the  land,  for  he  would  no 
longer  possess  the  laud,  nor  in  the  prerogative  of  the  Crpwn, 
because  it  did  not  grow  out  of  the  prerogative  of  the  Crown.  It 
is  not  a  flower  of  the  Crown  like  a  wreck,  estray,  or  waif.  It  grew 
out  of  the  property  supposed  to  exist  in  the  King  in  old  times. 
That  seems  to  me  to  have  been  the  origin  of  such  a  right  as  this ; 
and  being  a  valuable  property  in  the  subject  it  might  have  come 
back  to  the  King,  and  been  available  property  in  the  King  capable 
of  being  granted  by  him  just  as  much  as  by  any  subject  It  is 
not  necessary,  however,  to  decide  this.  I  am  of  opinion,  with 
the  rest  of  the  Court,  that  the  plaintiff  in  this  case  is  entitled  to 
our  judgment  Judgment  for  the  plaintiff. 

ENGLISH  NOTES. 

The  effect  of  a  general  custom  in  the  whale  fishery  is  described  in 
Fennings  v.  Orenville,  cited  in  the  notes  to  No*  3  of  "Animal,"  3  R. 
C.  106-108.  And  as  to  a  local  custom,  see  the  principal  case  there 
referred  to,  3  R.  C.  92-105. 
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The  prima  facie  right  of  the  public  and  the  limitations  to  which 
Bach  right  may  be  subject  are  also  illustrated  by  the  oases  of  Mayor  of 
Orford  v.  Richardson  (1791),  4  T.  R.  437,  reversed  upon  a  question 
of  pleading  (s.  n.  Hichardson  v.  Orford),  2  H.  Bl.  182,  1  Anstr.  231, 
3  R.  R.  579;  Hogers  v.  Alien  (1808),  1  Camp.  309, 10  R.  R.  689. 

Frimd  facie  every  subject  has  a  right  to  take  fish  found  upon  the 
seashore  between  high  and  low  water  mark.  But  such  general  right 
may  be  abridged  by  the  existence  of  an  exclusive  right  in  some  indi- 
vidual.    Bagott  V.  Orr  (1801),  2  Bos.  &  P.  472,  5  R.  R.  668. 

A  right  of  several  fishery  in  tidal  waters  is  presumed  to  have  been 
granted  subject  to  the  public  right  of  navigation;  and  the  right  of 
navigation  consists  not  only  of  the  right  to  fioat  in  the  tide-way  but  of 
the  right  to  take  the  ground  when  the  state  of  the  tide  is  such  that  the 
vessel  could  not  float.  So  that  where  a  ship  properly  navigating  the 
tide- way  was,  owing  to  the  state  of  the  tide,  unavoidably  grounded  upon 
oyster  beds  in  which  a  right  of  property  was  claimed,  no  action  could 
lie  against  the  shipowner  for  the  injury  to  the  oyster  beds.  Mai/or  of 
Colchester  v.  Brooks  (1845),  7  Q.  B.  339,  15  L.  J.  Q.  B.  59,  9  Jur. 
1090. 

An  incorporated  borough  had  enjoyed  immemorially  a  several  oyster 
fishery  in  a  navigable  tidal  river,  qualified  by  a  usage,  also  immemorialy 
for  free  inhabitants  of  ancient  tenements  in  the  borough  to  dredge  for 
oysters  without  stint  from  Candlemas  to  Easter  Eve  in  each  year. 
The  corporation  claimed  a  several  fishery  discharged  from  the  usage 
in  favour  of  the  inhabitants :  Held  {dissentiente  Lord  Blackbubn), 
first,  that,  inasmuch  as  the  claim  of  the  corporation  rested  on  pre- 
scriptive enjoyment,  the  whole  user  ought  to  be  taken  into  account, 
and  that  the  right  to  a  several  fishery  could  not  be  maintained,  unless 
it  were  consistent  with  the  user  by  the  free  inhabitants.  Secondly, 
that  the  claim  of  the  free  inhabitants  was  not  to  ^profit  a  prendre  in 
alieno  solo,  but  was  a  claim  to  which  the  law  could  and  would  give 
effect  by  presuming  a  grant  to  the  corporation,  subject  to  a  condition 
or  charitable  trust  in  favour  of  the  free  inhabitants.  Goodman  v. 
Mayor,  &c.  of  Saltash  (H.  L.  1882),  7  App.  Cas.  633,  52  L.  J.  Q.  B. 
193,  48  L.  T.  239,  31  W.  R.  293,  cited  also  10  R.  C.  250. 

The  prima  facie  right  of  the  public  to  fish  in  tidal  waters  does  not 
extend  to  a  place  which  was  beyond  the  flow  of  ordinary  spring  tides, 
although  at  very  high  tides  the  fresh  water  is  dammed  back  so  as  to 
rise  t^  some  extent.  Reece  v.  Miller  (1882),  8  Q.  B.  D.  626,  51 
L.  J.  M.  C.  64.  And  (as  to  the  Norfolk  Broads)  see  Blower  v.  Ellis 
(1886),  50  Justice  of  the  Peace,  326;  Micklethwait  v.  Vincent  (Romer, 
J.,  1892),  67  L.  T.  225. 

In  the  case  of  Neilly.  Duke  of  Devonshire  (H.  L.  1882),  8  App. 
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Cas.  135,  31  W.  R.  622,  the  right  to  a  several  fishery  in  a  navigable 
river  was  established  by  documents  affording  a  presumption  that  the 
fishery  had  been  put  in  defence  before  Magna  Gharta,  and  by  decree  in 
a  possessory  suit  in  which  the  predecessor  of  the  defendant  obtained 
an  injunction  to  quiet  his  possession  of  his  fishing  as  he  had  it  at  the 
time  of  the  commencement  of  the  suit  and  for  three  years  previously, 
to  continue  until  evicted  by  due  course  of  law  —  the  presumption  of 
exclusive  possession  arising  upon  this  decree  not  being  met  by  counter- 
evidence  applicable  to  the  same  period. 

As  to  the  rights  of  fishing  in  non-tidal  waters,  which  are  prioati 
juriSf  it  is  to  be  observed  that  such  a  right  if  detached  from  the  owner- 
ship of  the  soil  is  a  profit  a  prendre  out  of  the  soil  of  another,  and 
cannot  be  established  by  custom.  See  OcUetoard^a  Case,  and  notes,  10 
R.  C.  246-252.  In  such  waters  there  is  no  primd  facie  right  of  the 
public  to  fish. 

Nor  does  such  primd  fcLcie  right  exist  in  fresh  non-tidal  waters, 
although  they  have  been  made  navigable.  Murphy  v.  Hf/an  (1867), 
2  Ir.  R.  C.  L.  143,  16  W.  R.  678;  Johnson  v.  Blomfield  (1868),  8  Ir. 
R.  C.  L.  68;  Hargreaves  v.  Diddama  (1875),  L.  R.  10  Q.  B.  582, 
44  L.  J.  M.  C.  178,  32  L.  T.  600,  23  W.  R.  828;  MusseU  v.  Burch 
(1878),  35  L.  T.  486;  Pearoe  v.  Scotch^  (1882),  9  Q.  B.  D.  162, 
46  L.T.  342;  SmUh  v.  Andrews  (1891),  1891,  2  Ch.  678,  65  L.  T. 
175. 

A  grant  by  the  Crown  of  a  several  fishery  in  an  inland  non-tidal 
lake  is  not,  without  more,  sufficient  to  establish  the  title  thereto -~ 
there  being  no  de  jure  right  in  the  Grown  to  grant  or  exercise  such  a 
franchise.     Bristow  v.  Cormiean  (1878),  3  App.  Gas.  641. 

By  an  inquisition  held  upon  the  death  of  G.  de  N.  in  the  time  of 
Edward  I.  it  was  found  that  he  died  seized  as  of  fee  of  the  Manor  of 
Hornby  and  also  of  (inter  alia)  '^piscarium  omnium  a^uarum  de 
Hornby."  The  title  to  this  estate  devolved  by  various  conveyances  and 
successions  upon  G.,  who  in  1711  enfranchised  certain  lands  of  the  manor, 
but  reserving  {inter  alia)  the  free  liberty  of  fishing  and  fowling  in  and 
upon  the  premises  or  any  part  thereof.  The  title  to  the  lands  so  en- 
franchised devolved  upon  the  defendant,  and  the  title  to  remaining 
lands  and  rights  upon  the  plaintiff.  The  river  Lune,  which  before  the 
enfranchisement  flowed  entirely  within  the  lands  of  the  manor  other 
than  the  defendant's  land,  gradually  changed  its  course,  until  a  part  of 
its  bed  which  could  still  be  identified  flowed  over  the  defendant's 
lands.  It  was  held  on  a  principle  analogous  to  that  of  liex  v.  Yar- 
borough,  1  R.  G.  458,  that  the  plaintiffs  right  of  fishery  still  held 
good  over  the  whole  of  the  river;  and  it  appears  to  have  been  con- 
sidered that  this  would  have  been  the  case  even  apart  from  any  question 
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as  to  the  effect  of  the  reservation  in  the  enfranchisement.  Fosters. 
WHght  (1878),  4  C.  P.  D.  438,  49  L.  J,  Q.  B.  97. 

Whether  the  principle  of  accretion  applies  in  a  case  where  the 
ancient  line  of  demarcation  between  the  land  of  the  riparian  proprietor 
and  the  river  still  remains  distinct,  was  a  question  which  came  before 
the  Court  of  Appeal,  but  was  not  decided  by  them,  in  Hindson  v.  Ashby 
(1896),  1896,  2  Ch.  1,  65  L.  J.  Ch.  515,  74  L.  T.  327,  a  case  which 
furnishes  a  clue  to  most  of  the  case  law  upon  the  nature  of  a  private 
fishery. 

The  question  in  the  last-mentioned  case  relates  to  a  spot  by  the 
river  Thames  which  is  here  navigable,  although  not  tidal.  The 
plaintiff  was  proprietor  of  the  land  on  the  Bucks  side.  The  defendant 
was  proprietor  of  a  several  fishery  in  the  river  and  of  the  soil  of  an  eyot 
in  the  river.  The  question  arose  upon  the  proprietorship  of  the  bed  of 
the  river  between  the  eyot  and  the  Bucks  side.  It  appeared  that  this 
channel  had  become,  by  a  gradual  process,  silted  up,  although  the 
original  bed  was  still  distinguishable.  The  Court  of  Appeal  held  that 
the  defendant  being  owner  of  the  several  fishery  was  presumably  the 
owner  of  the  whole  bed  of  the  river  whether  wet  or  dry ;  and,  as 
the  loima  in  quo  still  answered  the  description  of  '*bed  of  the  river,*' 
the  question  as  to  the  effect  of  accretion  did  not  arise. 

AMERICAN  NOTES. 

The  right  of  several  fishery  in  navigable  waters  depends  on  ownership  of 
the  soil,  or  grant  or  prescription.  Collins  v.  Benbury,  5  Iredell  Law  (Nor. 
Car.),  118  ;  42  Am.  Dec.  156;  Rogers  v.  Jones,  1  Wendell  (New  York),  237; 
19  Am.  Dec.  493,  citing  Carter  v.  MurcoL 

A  several  fishery  cannot  be  acquired  by  prescription  in  Pennsylvania. 
Tinicum  Fishing  Co,  v.  Carter,  61  Penn.  State,  21 ;  100  Am.  Dec.  507. 

But  to  support  a  prescriptive  claim  the  use  must  have  been  exclusive. 
Collins  V.  Benburyy  supra ;  Delaware  flr  M,  R.  Co.  v.  Stumpf  8  Gill  &  Johnson 
(Maryland),  479;  29  Am.  Dec.  561;  ChalkerY.  Dickinson^  1  Connecticut,  382; 
6  Am.  Dea  250. 
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FIXTURES. 


No.  1.  — ELWES  V.  MAW. 
(K.  B.  1802.) 

No.  2.  — HOBSON  v.  GORRINGE. 
(0.  A.  1896.) 

RULE. 

Whatever  is  aflfixed  to  the  freeliold,  and  cannot  be  re- 
moved without  injury  to  the  freehold,  is  in  law  a  fixture, 
and  regarded  as  a  part  of  the  freehold  itself. 

Elwes  ▼.  Maw. 

3  East,  3&-57  (6  R.  R.  528). 

Fixtures.  —  Landlord  and  Tenant 

A  tenant  in  agricnltare,  who  erected  at  his  own  expense,  and  for  the  [88] 
mere  necessary  and  convenient  occnpation  of  his  farm,  a  heast-house, 
carpenter's  shop,  fuel-honse,  cart-honse,  pninp-house,  and  fold-yard  wall,  which 
bailcUngs  were  of  brick  and  mortar,  and  tiled,  and  let  into  the  ground,  cannot 
remoTe  the  same;  though  dnring  his  term,  and  thoogh  he  thereby  left  the 
premises  in  the  same  state  as  when  he  entered.  There  appears  to  be  a  distinc- 
tion between  annexations  to  the  freehold  of  that  nature  for  the  purposes  of 
trade,  and  those  made  for  the  purposes  of  agriculture  and  better  enjoying  the 
immediate  profits  of  the  land,  in  favour  of  the  tenant's  right  to  remove  the 
former;  that  is,  where  the  superincumbent  building  is  erected  as  a  mere  acces- 
sary to  a  personal  chattel,  as  an  engine;  bat  where  it  is  accessary  to  the  realty, 
it  can  in  no  case  be  removed. 

The  declaration  stated  that  the  plaintiff  was  seized  in  fee  of 
a  ceTtain  messuage,  with  the  out-houses,  &c*,  and  certain  land, 
&c.,  in  the  parish  of  Bigby,  in  the  county  of  Lincoln,  which 
premises  were  in  the  tenure  and  occnpation  of  the  defendant  as 
tenant  thereof  to  the  plaintiff,  at  a  certain  yearly  rent,  the  rever- 
sion belonging  to  the  plaintiff ;  and  that  the  defendant  wrongfully, 
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&c.,  intending  to  injure  the  plaintiff  in  his  hereditary  estate  in  the 
premises,  whilst  the  defendant  was  possessed  thereof,  wrongfully 
and  injuriously,  and  without  the  licence  and  against  the  will  of 
the  plaintiff,  pulled  down  divers  buildings,  parcel  of  the  said 
premises,  iu  his,  the  defendant's,  tenure  and  occupation,  viz.,  a 
beast-house,  a  carpenter's  shop,  a  waggon-house,  a  fuel-house,  and 
a  pigeon-house,  and  a  brick  wall,  inclosing  the  fold-yard,  and  took 
and  carried  away  the  materials,  which  were  the  property  of  the 
plaintiff,  as  landlord,  and  converted  them  to  his,  the  defendant's, 
own  use ;  by  reason  whereof  the  reversionary  estate  of  the  plain- 
tiff in   the  premises   was  greatly  injured,   &c.     The  defendant 

pleaded  the  general  issue.     And  at  the  trial  at  the  last 
[*  39]    Lincoln  *  assizes  a  verdict  was  found  for  the  plaintiff,  with 

£60  damages,  subject  to  the  opinion  of  the  Court  on  the 
following  case :  — 

The  defendant  occupied  a  farm,  consisting  of  a  messuage,  cot- 
tages, barn,  stables,  outhouses,  and  lands,  at  Bigby,  in  the  county 
of  Lincoln,  under  a  lease  from  the  plaintiff  for  twenty-one  years, 
commencing  on  the  12th  day  of  May,  1779 ;  which  lease  contained 
a  covenant  on  the  part  of  the  tenant  to  keep  and  deliver  up  in 
repair  the  said  messuage,  barn,  stables,  and  outhouses,  and  other 
buildings  belonging  to  the  said  demised  premises.  About  fifteen 
years  before  the  expiration  of  the  lease  the  defendant  erected  upon 
the  said  farm  at  his  own  expense  a  substantial  beast-house,  a 
carpenter's  shop,  a  fuel-house,  a  cart-house,  and  pump-house,  and 
fold-yard.  The  buildings  were  of  brick  and  mortar,  and  tiled,  and 
the  foundation  of  them  were  about  one  foot  and  a  half  deep  in  the 
ground.  The  carpenter's  shop  was  closed  in,  and  the  other  build- 
ings were  open  to  the  front,  and  supported  by  brick  pillars.  The 
fold-yard  wall  was  of  brick  and  mortar,  and  its  foundation  was  in 
the  ground.  The  defendant,  previous  to  the  expiration  of  his 
lease,  pulled  down  the  erections,  dug  up  the  foundations,  and 
carried  away  the  materials,  leaving  the  premises  in  the  same  state 
as  when  he  entered  upon  them.  These  erections  were  necessary 
and  convenient  for  the  occupation  of  the  farm,  which  could  not  be 
well  managed  without  them.  The  question  for  the  opinion  of  the 
Court  was,  Wliether  the  defendant  had  a  right  to  take  away  these 
erections  ?  If  he  had,  then  a  verdict  to  be  entered  for  the  defend- 
ant ;  if  not,  the  verdict  for  the  plaintiff  to  stand. 
[40]      This  case  was  first  argued  in  Easter  Term  last,  by  Torking- 
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ton  for  the  plaintiff,  and  Clarke  for  the  defendant ;  and  again 
in  this  term  by  Vaughan,  Serjt,  for  the  plaintiff,  and  Balguy  for 
the  defendant 

For  the  plaintiff  it  was  argned  that  the  removing  the  buildings 
in  question  was  waste  at  common  law,  and  that  this  case  did 
not  fall  within  any  of  the  exceptions  which  had  been  introduced 
solely  for  the  benefit  of  trade  in  relaxation  of  the  old  rule.  That 
rule  was,  that  whatever  was  once  annexed  to  the  freehold  could 
never  be  severed  again  without  the  consent  of  the  owner  of  the 
inheritance.  Accordingly,  glass  windows,  wainscot,  benches,  doors, 
furnaces,  &c.,  though  annexed  by  tenant  for  years  for  his  own  ac- 
commodation, could  not  be  removed  by  him  again.  Co.  Lit  53  a. 
The  principle  on  which  this  was  founded  was  the  injury  which 
would  thereby  arise  to  the  inheritance  from  disfiguring  the  walls 
of  the  mansion ;  though  some  of  these  things  were  in  their  nature 
personal  chattels,  supplying  the  place  of  mere  movable  utensils 
and  furniture.  Bat  it  never  was  questioned  but  that  buildings  let 
into  the  soil  became  part  of  the  freehold  from  the  very  nature  of 
the  thing.  This  was  decided  so  long  ago  as  Hil.  17  Ed.  II.  518,  in 
a  writ  of  waste  against  a  lessee,  who  had  built  a  house  and  pulled 
it  down  during  his  term.  And  Co.  Lit  53  a,  which  is  to  the  same 
purpose,  goes  further  and  says,  that  even  the  building  of  such  new 
house  by  the  tenant  is  waste ;  but  that  is  denied  in  Lord  Darcy  v. 
Askvnth,  Hob.  234 ;  though  that  also  agrees  that  the  letting  down 
of  such  new  house  built  by  the  tenant  himself  would  be  waste. 
So  taking  down  a  stone  wall,  or  a  partition  between  two  chambers, 
is  waste.  10  Hen.  VIL  2,  pi.  3.  It  does  not  indeed  appear 
by  that  *book  whether  those  erections  had  been  before  [*41] 
made  by  the  tenant  himself ;  but  they  were  so  taken  to  be 
by  Mbade,  J.,  in  Cooke  v.  Humphrey,  Moor,  177.  All  this  is  con- 
firmed by  Lord  Coke  at  the  end  of  Herlakenden's  Case,  4  Co.  Eep. 
63,  4,  where  it  is  said  to  have  been  adjudged  in  C.  B.  that  glass 
fastened  to  the  windows,  or  wainscot  to  the  house,  by  the  lessee, 
cannot  be  removed  by  him ;  and  that  it  makes  no  difference  in  law 
whether  the  fastening  of  the  latter  be  by  great  or  little  nails, 
screws,  or  irons  put  through  the  posts  or  walls  (as  had  been  then 
of  late  invented),  or  in  whatever  other  manner  it  was  fastened  to 
the  posts  or  walls  of  the  house.  In  all  these  cases,  the  rule  as 
between  landlord  and  tenant  seems  to  have  followed  that  between 
heir    and   executor,   founded  upon  the  reason   first  mentioned; 
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and  no  innovation  upon  the  etrict  rule  seems  ever  to  have  been 
admitted,  except  in  the  case  before  Lord  Ch.  B.  Comyns,  cited  in 
Lawton  v.  Zawton,  3  Atk.  13,  16,  at  Nisi  Prius,  of  the  cider  miU, 
which  he  held  should  go  to  the  executor,  and  not  to  the  heir ;  but 
upon  what  particular  grounds  does  not  appear :  and  the  case  of 
Culling  v.  Tuffinell,  Bull  N.  P.  34,  before  Lord  CL  J.  Theby  at 
Hereford,  in  lu94,  where  a  bam  erected  by  a  tenant  upon  pattens 
and  blocks  of  timber,  lying  on,  but  not  let  into,  the  ground  was 
holden  to  be  removable  by  the  tenant ;  but  even  there  he  relied  on 
the  custom  of  the  country  in  favour  of  the  tenant,  with  reference 
to  which  it  might  be  presumed  that  he  and  his  landlord  had  con- 
tracted. The  only  established  exception  (which  the  plaintifiTs 
counsel  admitted  was  as  old  as  the  rule  itself)  is  in  favour  of 
trade,  with  respect  to  articles  annexed  to  the  freehold  for  the 
purpose  of  carrying  on  trade  and  manufactures.     In  20  Hen.  VII., 

fo.  13,  pi.  24,  an  heir  brought  trespass  against  executors  for 
[*  42]  taking  *  away  a  furnace  fixed  to  the  freehold  with  mortar, 

and  the  taking  was  holden  tortious.  But  it  was  there  said, 
'*  that  if  a  lessee  for  years  set  up  such  a  furnace  for  his  own  advan- 
tage, or  a  dyer  his  vats  and  vessels  to  carry  on  his  business,^ 
during  the  term  he  mliy  remove  them ;  but  if  he  suffer  them  to  be 
fixed  to  the  land  after  the  end  of  the  term,  then  they  belong  to  the 
lessor ;  and  so  of  a  baker."  Then  follows,  "  it  is  no  waste  to 
remove  such  things  within  the  term  by  any."  But  this  is  said 
to  have  been  against  the  opinions  before  mentioned,  and  to  have 
been  doubted  in  the  42  Ed.  IIL  (p.  6,  pi.  19),  whether  it  were 
waste  or  not.  It  is  clear,  therefore,  from  the  whole  of  the  passage, 
that  the  only  generally  admitted  exception  was  in  favour  of 
traders,  which  is  shown  by  the  examples  of  the  dyer  and  baker 
affixing  vessels  pur  occupier  son  occupations :  and  that  at  least  it 
was  doubtful  whether  the  same  privilege  extended  to  others  affix- 
ing to  the  freehold  similar  articles.  And  the  exception  is  the 
more  remarkable  because  at  that  early  period  agriculture  must 
have  been  of  much  greater  importance  to  the  State  than  trade. 
This  distinction  was  continued  in  later  times.  In  Pookas  Case, 
Salk.  368,  M.  2  Ann.,  in  an  action  on  the  case  by  a  lessee  against 
the  sheriff  of  Middlesex,  who  had  taken  in  execution  the  vats, 
coppers,  tables,  partitions,  and  pavement,  &c.,  of  an  under  lessee,  a 
soap-boiler,  which  he  had  put  up  as  fixtures  for  the  convenience  of 

1  The  words  in  the  original  are  pur  occupier  ton  occupaiion. 
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his  trade,  Lord  Ch.  J.  Holt  held  that  during  the  term  the  soap- 
boiler might  well  remove  the  vats  set  up  in  relation  to  trade, 
by  the  common  law ;  but  that  there  was  a  difference  between  what 
he  did  to  carry  on  his  trade,  and  what  he  did  to  complete  the 
house,  as  hearths  and  chimney  pieces,  which  he  held  not 
removable.  *  The  next  case  was  CcLve  v.  Caw,  2  Vem.  508,  [*  43] 
in  1705,  where  the  Lobd  Keeper  held  that  not  only  wain- 
scot, but  pictures  and  glasses  put  up  in  the  place  of  wainscot, 
should  go  to  the  heir  and  not  to  the  executor,  to  prevent  the  house 
being  disfigured.  Then  followed  Lawton  v.  Lawton,  3  Atk.  13, 
where  it  was  decreed  by  Lord  Hardwicke,  C,  that  a  fire-engine 
erected  for  the  benefit  of  a  colliery  by  the  tenant  for  life  should 
be  considered  as  personal  estate,  and  go  to  his  executor,  and  not  to 
the  remainder-man,  in  favour  of  creditors.  But  there  it  was  proved 
to  be  customary  to  remove  such  an  engine ;  that  in  building  the 
shed  for  its  security  holes  were  left  for  the  ends  of  the  timber  to 
make  it  more  commodious  for  removal,  and  that  it  was  very  capa- 
ble of  being  removed.  The  evidence  relied  on  by  the  other  side 
was  that  it  could  not  be  removed  without  tearing  up  the  soil  and 
destroying  the  brickwork.  But  Lord  Hardwioke  considered  the 
brickwork  there  as  a  mere  accessory  to  the  togine,  which  in  its 
own  nature  was  a  mere  personal  movable  chattel.  One  reason, 
he  said,  which  weighed  with  him  was,  that  it  was  a  mixed  case, 
between  enjoying  the  profits  of  the  land  and  carrying  on  a  species 
of  trade ;  and  considering  it  in  that  light,  it  came  near  the  in- 
stances of  furnaces  and  coppers  in  brew-houses.  That  decision 
was  in  1743.  In  Ex  parte  Quincey,  1  Atk.  477,  in  1750,  where  the 
principal  question  was,  whether  the  utensils  of  a  brew-house 
passed  by  a  mortgage  of  the  brew-house  with  the  appurtenances, 
it  is  said  that  a  tenant  may,  during  the  term,  take  away  chimney 
pieces,  and  even  wainscot ;  but  the  latter  is  observed  to  be  a  very 
strong  case.  The  same  was  before  said  in  Lawton  v.  Lawton^  with 
this  difiference,  that  it  was  there  said  of  wainscot  fixed  only  by 
screws,  and  of  marble  chimney-pieces.  This  opinion  may 
*  have  proceeded  as  it  did  in  Beck  v.  Eebmo,  1  P.  Wms.  94,  [*  44] 
upon  the  consideration  that  matters  of  this  sort  were  merely 
ornamental  furniture,  and  not  necessary  to  the  enjoyment  of  the 
freehold.  The  case  of  Lord  Dudley  v.  Lord  Ward,  Ambl.  113,  and 
Bull.  K  P.  34,  in  1750,  was  like  that  of  Lawton  v.  Lawton,  on  the 
authority  of  which  it  was  decided.     There  Lord  Hardwioke  recog- 
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nised  the  general  rule,  with  the  single  exception  as  between  land- 
lord and  tenant,  that  fixtures  annexed  by  the  latter  for  the  sake  of 
trade  might  be  removed.  There  too  the  fire-engine  was  considered 
as  the  principal,  and  the  building  erected  over  to  preserve  it,  as 
the  mere  accessory ;  and  the  colliery  itself  as  in  part  the  carrying 
on  of  a  trade.  In  Lawton  v.  Salmon,  E.  22  Geo.  III.  B.  R,^  salt- 
pans were  holden  to  go  to  the  heir  and  not  to  the  executor ;  and 
though  Lord  Mansfield  said  that  the  rule  had  been  relaxed  as 
between  landlord  and  tenant,  tenant  for  life  and  remainder-man,  in 
respect  of  things  put  up  by  the  tenant  in  possession,  still  he  con- 
fined the  relaxation  to  things  so  affixed  for  the  benefit  of  trade. 
And  he  there  alluded  to  the  case  of  the  cider-mill  (doubtingly)  as 
standing  alone,  and  not  printed  at  large.  Then  the  case  of  Dean  v. 
Allalley,  8  Esp.  N.  P.  11,  sittings  after  Easter,  39  Geo.  III.,  was 
a  case  where  two  sheds,  called  Dutch  barns,  which  had  been  erected 
by  the  tenant  during  his  term,  were  removed  by  him ;  and  being 
sued  on  his  covenant,  by  which  he  undertook  to  leave  all  build- 
ings which  then  were  or  should  be  erected  on  the  premises  during 
the  term  in  repair,  Lord  Kenyon,  at  Nisi  Prius,held  that  buildings 

of  that  description  were  not  included,  and  said  that  the 
[*  45]  law  would  make  the  *  most  favourable  construction  for  the 

tenant  where  he  had  made  necessary  and  useful  erections 
for  the  benefit  of  his  trade  or  manufacture.  Of  what  precise  de- 
scription the  buildings  there  were  does  not  appear ;  possibly  not 
affixed  to  the  ground,*  at  least  not  such  parts  as  were  removed. 
If  not,  the  case  amounts  to  no  more  than  that  of  Penton  v.  Eobart, 
2  East,  88  (6  E.  R.  379),  where  a  varnish-house  of  wood  which  had 
been  erected  on  a  brick  foundation  by  the  tenant,  for  the  purpose 
of  carrying  on  his  trade,  was  removed  by  him.  But  it  did  not 
appear  there  that  the  foundation  was  removed,  but  only  the  super- 
structure of  wood,  which  had  been  brought  by  the  tenant  from 
another  place,  where  he  had  before  carried  on  his  business.  Lord 
Kenyon  indeed  there  laid  stress  on  the  instances  of  gardeners  and 
nurserymen  in  the  neighbourhood  of  the  metropolis  erecting  green- 
houses, &c.,  which  he  considered  that  they  would  be  at  liberty  to 
remove.  Whether  that  be  done  under  particular  agreements  or  not 
does  not  appear ;  but  supposing  the  law  would  imply  an  exception 

1  Cited  in  A  note  to  Fittherbert  v.  Shaw^  *  Vide  poa/,  what  account  was  given  of 
1  H.  Black.  259  (2  R.  R.  764).  The  princi-  this  case  in  the  arguments  of  the  defend- 
pal  case  turned  on  a  particular  agreement    ant's  connseL 
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in  favour  of  tenants  of  that  description,  it  would  only  be  upon  the 
ground  of  considering  them  as  carrying  on  a  species  of  trade  ;  the 
very  natuie  of  their  occupation  and  of  the  letting  being  to  enable 
them  to  disannex  even  trees  from  the  land.*  But  none  of  the 
cases  have  gone  the  length  now  contended  for;  and  the  very 
grounds  on  which  exceptions  have  been  made  from  the  gen- 
eral rule  *  preclude  the  present  case.  Erections  of  this  sort  [*  46] 
are  not  in  their  nature  temporary  nor  moveable,  but  are 
calculated  solely  for  the  enjoyment  of  the  land :  the  expense  of 
erecting  them  is  great,  and  their  value  is  great  on  the  spot,  but  of 
trifling  consideration  when  removed :  the  injury  of  their  removal 
therefore  is  much  greater  to  the  landlord  than  the  benefit  of  the 
materials  when  removed  are  to  the  tenant.  If  the  exception  were 
extended  to  buildings  erected  for  the  purposes  of  agriculture,  it 
would  be  as  extensive  as  the  rule  itself,  and  would  therefore 
destroy  it  The  sole  object  of  such  erections  is  for  the  purpose  of 
enjoying  the  produce  of  the  land ;  the  land  therefore  is  the  prin- 
cipal, and  the  buildings  the  accessory  to  the  land.  This  distin- 
guishes it  essentially  from  buildings  erected  for  engines  or 
machinery  used  in  trade,  where  the  personal  chattel  is  the  prin- 
cipal. No  other  line  than  this  can  be  drawn  without  overthrow- 
ing all  the  authorities. 

For  the  defendant  it  was  contended  that  the  old  rule  of  law 
had  been  gradually  relaxed  between  landlord  and  tenant,  though 
not  so  much  between  tenant  for  life  and. remainder-man,  or  between 
heir  and  executor.  The  object  has  been  to  encourage  tenants  to 
lay  out  their  money  in  the  improvement  of  the  premises,  and  in 
making  their  industry  as  productive  as  possible,  which  is  for  the 
benefit  of  the  State  as  well  as  the  individuals,  and  applies  at  least 
as  strongly  to  tenants  in  husbandry  as  in  trade.  Agriculture  in 
the  improved  state  in  which  it  is  now  carried  on  is  in  itself  a 
trade;  it  requires  a  much  larger  capital  than  formerly,  and  the 
use  of  more  expensive  implements  and  machinery.  Without  the 
aid  of  modem  improvements,  the  land  cannot  be  made  so  produc- 
tive as  it  otherwise  may  be,  nor  the  produce  so  well  pre- 
served and  brought  to  *  market     But  unless  the  tenant  is   [•  47] 

^  Lawrence,  J.,  on  the  first  ari^ment  np  joang  trees,  &c.,  ajs  is  usaal  in  snch 

intimated,  that  if  gronnd  were  let  ex-  cases.    But  he  expressed  a  wish  to  be 

presslj  for  norseiy  gronnd,  it   might  be  informed  of  the  usual  terms  of  the  leases 

considered  as  implied  in  the  terms  of  the  under  which  such  grounds  were  holden  in 

oontract  that  it  was  to  be  nsed  for  taking  the  neighbourhood  of  the  metropolis. 
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entitled  to  take  away  with  him  at  the  end  of  his  tenn,  or  have 
a  compensation  in  value  for  buildings  like  these  in  question 
erected  in  such  a  manner  as  to  be  capable  of  being  removed  at 
pleasure  and  set  up  on  any  other  farm,  he  will  not  be  at  the 
expense  of  erecting  them  at  all;  and  therefore  though  he,  and 
through  him  the  public,  will  sufifer,  yet  the  landlord  will  not  be 
the  better  for  the  right  which  he  now  claima  This  is  no  ques- 
tion whether  permanent  additions  or  improvements  made  by  a 
tenant  to  the  old  dwelling-house  or  out-buildings,  or  even  new 
ones  of  that  sort  erected  by  him  for  his  personal  accommodation, 
are  to  be  removed  at  the  end  of  the  term ;  for  not  even  persons 
renting  premises  for  the  purpose  of  carrying  on  trades  have  any 
such  privilege:  but  whether  buildings  so  erected  for  the  sole  pur- 
pose and  convenience  of  carrying  on  the  farm,  that  is,  of  turning 
to  the  best  account  the  capital  and  industry  of  the  farmer  in  his 
trade  or  business,  may  not  be  removed  by  him.  The  materials  of 
which  the  buildings  are  composed  cannot  vary  the  law,  but  the 
objects  and  interests  of  the  persons  concerned.  If  in  the  case  of 
Dean  v.  Allalley,  3  Esp.  N.  P.  11,  and  MS.,  the  tenant  was 
entitled  to  remove  the  buildings  called  Dutch  bams,  the  same 
rule  will  apply  to  the  buildings  in  question,  which  are  as  much 
calculated  for  removal.  For  in  that  case  (as  appears  from  the  MS. 
note  of  one  of  the  coimsel  in  the  cause)  the  sheds  erected  **  had  a 
foundation  of  brick  in  the  ground,  and  uprights  fixed  in  and  rising 
from  the  brickwork,  and  supporting  the  roof,  which  was  com- 
posed of  tiles,  and  the  sides  open, "  as  in  the  present  case.  If  the 
exception  be  confined  to  erections  for  the  benefit  of  trade.  Lord 

Kenyon  in  that  case  considered  the  Dutch  bams  as  coming 
[*  48]   within  that  description.     *  This  is  consonant  to  the  opinion 

delivered  by  the  same  learned  Judge  in  Fenton  v.  Sobart, 
2  East,  88  (6  E.R  379).  It  is  trae  that  was  the  case  of  a  vamish- 
house ;  but  it  is  clear  that  his  Lordship's  opinion  was  founded  on 
the  extension  of  the  exception  in  the  case  of  landlord  and  tenant 
generally;  for  the  instances  put  by  him  in  illustration  of  his 
opinion  are  cases  of  gardeners  and  nurserymen  whose  profits  are 
derived  out  of  the  immediate  produce  of  the  land ;  and  the  build- 
ings now  in  question  are  no  more  annexed  to  the  soil  than  the 
varnish-house  there  was,  which  was  on  a  foundation  of  brick,  or 
than  the  hot-houses  and  green-houses  of  the  persons  alluded  to. 
But  the  argument  does  not  rest  alone  on  very  modem  cases,  but 
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is  strongly  supported  by  the  deciisions  of  Lord  Haedwicke  in  the 
cases  of  Lawtan  v.  Lawion,  3  Atk.  13,  and  Lo'rd  DvdUy  v.  Lord 
Ward,  Ambl.  113.  There,  even  as  between  tenants  for  life  or 
in  tail  and  the  remainder^men,  the  executors  of  the  former  were 
holden  entitled  to  the  fire-engines  of  collieries ;  buildings  which 
must  in  their  very  nature  be  annexed  to  the  soil,  and  without 
which  the  profits  of  the  land,  viz. ,  the  coal,  could  not  be  taken. 
Those  were  indeed  said  to  be  mixed  cases  between  taking  the 
profit  of  land  and  carrying  on  a  trade,  but  wherefore  mixed  does 
not  so  plainly  appear.  So  the  case  of  the  cider-mill  is  directly 
in  point :  that  is  as  essential  to  the  enjoyment  of  the  land  in  that 
particular  species  of  produce  out  of  which  the  cider  is  to  be  made, 
as  barns  and  other  buildings  are  to  the  enjoyment  of  arable,  or 
beast-houses  of  pasture  land.  That  case  was  much  stronger  than 
what  is  now  contended  for;  the  question  arising  there  between 
the  heir  and  executor,  where  it  may  be  admitted  that  the  old 
rule  has  prevailed  much  stricter.  All  the  cases  therefore 
*  in  the  books  between  persons  standing  in  that  relation  [*  49] 
may  well  be  laid  out  of  the  question,  as  they  turn  upon  the 
presumed  intention  of  the  ancestor  or  testator  in  favour  of  the  heir, 
that  the  inheritance  should  descend  to  him  entire  and  undefaced 
But  the  case  of  Cidliyig  v.  Tuffndl,  Bull  K  P.  34,  before  Lord 
Ch.  J.  Tbeby,  which  is  in  point,  was  between  landlord  and  tenant 
That  was  the  case  of  a  barn  removed  by  the  tenant;  and  though 
the  foundations  were  not  dug  into  the  ground,  yet  its  very  weight 
must  have  sunk  it  in  some  measure  below  the  surface  of  the  soil. 
It  is  true  that  case  was  put  by  him  on  the  ground  of  the  custom  of 
the  country ;  but  Bullee,  J. ,  in  citing  it,  observes  that  now,  with- 
out any  custom,  it  would  be  determined  in  favour  of  the  tenant 
without  any  difficulty ;  for  that  the  old  rule  had  been  relaxed  as 
between  landlord  and  tenant,  &c. ,  though  still  preserved  as  between 
heir  and  executor.  No  distinction  is  there  hinted  at  between 
trade  and  agriculture.  In  FUzherbtrt  v.  Shaw,  1  H.  Bl.  258, 
the  question,  it  is  true,  turned  at  last  on  the  agreement;  but 
Gould,  J.,  was  decidedly  of  opinion  at  the  trial,  that  if  the  tenant 
had  removed  the  buildings  during  the  term  he  would  have  been 
justified  in  so  doing ;  and  there  some  of  the  things  removed  were 
a  shed  built  on  brickwork,  and  some  posts  and  rails  erected  by 
the  tenant,  all  which  must  have  been  let  into  the  ground,  and 
were  adapted  to  purposes  of  agriculture.     Upon  the  whole,  they 
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contended  that  the  only  line  to  be  drawn  from  all  the  books  was, 
that  whatever  buildings  were  erected  by  a  tenant  (be  the  materials 
what  they  may,  or  however  placed  in  or  upon  the  ground),  for  the 
immediate  purposes  of  his  trade,  or  for  the  more  advantageous 
taking  or  improving  the  profits  of  his  farm,  he  may  remove 
[*  50]  them  again,  provided  he  leave  *  the  premises  on  his  quit- 
ting as  he  found  them.  According  to  this  rule,  no  injury 
could  ensue  to  the  landlord,  whose  property  would,  on  the  con- 
trary, be  eventually  benefited  by  the  better  cultivation  of  it, 
while  the  public  would  derive  an  immediate  advantage  from  the 
encouragement  afforded  to  the  capital  and  industry  of  the  tenant. 

Cur,  adv.  vulL 

Lord  Ellenboeough,  C.  J.,  now  delivered  the  opinion  of  the 
Court.  This  was  an  action  upon  the  case  in  the  nature  of  waste 
by  a  landlord,  the  reversioner  in  fee,  against  his  late  tenant,  who 
had  held  under  a  term  for  twenty-one  years  a  farm  consisting  of 
a  messuage,  and  lands,  out-houses,  and  bams,  &c. ,  thereto  belong- 
ing, and  who,  as  the  case  reserved  stated,  during  the  term  and 
about  fifteen  years  before  its  expiration,  erected  at  his  own  expense 
a  beast-house,  carpenter's  shop,  a  fuel-house,  a  cart-house,  a  pump- 
house,  and  fold-yard.  The  buildings  were  of  brick  and  mortar, 
and  tiled,  and  the  foundations  of  them  were  about  a  foot  and  a 
half  deep  in  the  ground.  The  carpenter's  shop  was  closed  in,  and 
the  other  buildings  were  open  to  the  front  and  supported  by  brick 
pillars.  The  fold-yard  wall  was  of  brick  and  mortar,  and  its 
foundation  was  in  the  ground.  The  defendant,  previous  to  the 
expiration  of  his  lease,  pulled  down  the  erections,  dug  up  the 
foundations,  and  carried  away  the  materials,  leaving  the  premises 
in  the  same  state  as  when  he  entered  upon  them.  The  case 
further  stated,  that  these  erections  were  necessary  and  convenient 
for  the  occupation  of  the  farm,  which  could  not  be  well  managed 
without  them.  And  the  question  for  the  opinion  of  the  Court 
was.  Whether  the  defendant  had  a  right  to  take  away  these 
[•  51]  erections  ?  Upon  a  full  consideration  of  all  the  *  cases 
cited  upon  this  and  the  former  argument,  which  are  indeed 
nearly  all  that  the  books  afford  materially  relative  to  the  subject, 
we  are  all  of  opinion  that  the  defendant  had  not  a  right  to  take 
away  these  erections. 

Questions  respecting  the  right  to  what  are  ordinarily  called 
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fixtures,  principally  arise  between  three  classes  of  persons:  1st, 
Between  different  descriptions  of  representatives  of  the  same  owner 
of  the  inheritance ;  viz. ,  between  his  heir  and  executor.  In  this 
first  case,  ie.,  as  between  heir  and  executor,  the  rule  obtains  with 
the  most  rigour  in  favour  of  the  inheritance,  and  against  the  right 
to  disannex  therefrom,  and  to  consider  as  a  personal  chattel  any- 
thing which  has  been  affixed  thereto.  2dly,  Between  the  executors 
of  tenant  for  life  or  in  tail,  and  the  remainder-man  or  reversioner ; 
in  which  case  the  right  to  fixtures  is  considered  more  favourably 
for  executors  than  in  the  preceding  case  between  heir  and  execu- 
tor. The  third  case,  and  that  in  which  the  greatest  latitude  and 
indulgence  has  always  been  allowed  in  favour  of  the  claim  to 
having  any  particular  articles  considered  as  personal  chattels  as 
against  the  claim  in  respect  of  freehold  or  inheritance,  is  the  case 
between  landlord  and  tenant 

But  the  general  rule  on  this  subject  is  that  which  obtains  in 
the  first-mentioned  case,  i,e.,  between  heir  and  executor;  and  that 
rule  (as  found  in  the  Year  Book,  17  E.  IL,  p.  518,  and  laid  down 
at  the  close  of  Herlakenden's  Case,  4  Co.  Bep.  64,  in  Co.  Litt  53, 
in  Cooke  v.  Humphrey,  Moore,  177,  and  iaLord  Darcy  v.  Asquith, 
Hob.  234,  in  the  part  cited  by  my  Brother  Vaughan,  and  in  other 
cases)  is  that  where  a  lessee,  having  annexed  anything  to  the 
freehold  during  his  term,  afterward  takes  it  away,  it  is  waste. 
But  this  rule  at  a  very  early  period  had  several  exceptions 
attempted  to  be  engrafted  upon  it,  and  which  *  were  at  last  [*  52] 
effectually  engrafted  upon  it,  in  favour  of  trade  and  of  those 
vessels  and  utensils  which  are  immediately  subservient  to  the 
purposes  of  trade.  In  the  Year  Book,  42  Ed.  III.  6,  the  right  of 
the  tenant  to  remove  a  furnace  erected  by  him  during  his  term  is 
doubted  and  adjourned.  In  the  Year  Book  of  the  20  Hen.  VIL, 
13  a  and  b,  which  was  the  case  of  trespass  against  executors  for 
removing  a  furnace  fixed  with  mortar  by  their  testator  and  annexed 
to  the  freehold,  and  which  was  holden  to  be  wrongfully  done,  it 
is  laid  down  that  "*  if  a  lessee  for  years  make  a  furnace  for  his 
advantage,  or  a  dyer  make  his  vats  or  vessels  to  occupy  his  occu- 
pation during  his  term,  he  may  remove  them;  but  if  he  suffer 
them  to  be  fixed  to  the  earth  after  the  term,  then  they  belong  to 
the  lessor.  And  so  of  a  baker.  And  it  is  not  waste  to  remove 
such  things  within  the  term  by  some :  and  this  shall  be  against 
the  opinions  aforesaid. "     But  the  rule  in  this  extent  in  favour  of 
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tenants  is  doubted  afterwards  in  21  Hen.  YII.  27,  and  narrowed 
there,  by  allowing  that  the  lessee  for  years  could  only  remove^ 
within  the  term,  things  fixed  to  the  ground,  and  not  to  the  walls, 
of  the  principal  building.  However,  in  process  of  time  the  rule 
in  favour  of  the  right  in  the  tenant  to  remove  utensils  set  up  in 
relation  to  trade  became  fully  established;  and,  accordingly,  we 
find  Lord  Holt,  in  Poole's  Case,  Salk.  368,  laying  down  (in  the 
instance  of  a  soap-boiler,  an  under-tenant,  whose  vats,  coppers* 
&C. ,  fixed  had  been  taken  in  execution,  and  on  which  account  the 
first  lessee  had  brought  an  action  against  the  sheriff)  that  during 
the  term  the  soap-boiler  might  well  remove  the  vats  he  set  up  in 
relation  to  trade ;  and  that  he  might  do  it  by  the  common  law, 
and  not  by  virtue  of  any  special  custom,  in  favour  of  trade,  and  to 
encourage  industry;  but  that  after  the  term  they  became 
[*  53]  a  gift  in  law  to  him  in  reversion,  *  and  were  not  remov- 
able. He  adds  that  there  was  a  difference  between  what 
the  soap-boiler  did  to  carry  on  his  trade,  and  what  he  did  to  com- 
plete his  house,  as  hearths  and  chimney-pieces,  which  he  held 
not  removable.  The  indulgence  in  favour  of  the  tenant  for  years 
during  the  term  has  been  since  carried  still  further,  and  he  has 
been  allowed  to  carry  away  matters  of  ornament,  as  ornamental 
marble  chimney-pieces,  pier-glasses,  hangings,  wainscot  fixed  only 
by  screws,  and  the  like.  Beck  v.  Sebow,  1  P.  Wms.  94,  jBoj 
parte  Quincej/y  1  Atk.  477,  and  Lawton  v.  Zawton,  3  Atk.  13. 
But  no  adjudged  case  has  yet  gone  the  length  of  establishing  that 
buildings  subservient  to  purposes  of  agriculture,  as  distinguished 
from  those  of  trade,  have  been  removable  by  an  executor  of 
tenant  for  life,  nor  by  the  tenant  himself  who  built  them  during 
his  term. 

In  deciding  whether  a  particular  fixed  instrument,  machine,  or 
even  building  should  be  considered  as  removable  by  the  executor, 
as  between  him  and  the  heir,  the  Court,  in  the  three  principal 
cases  on  this  subject  (viz.,  Lawton  v.  Lawton,  3  Atk.  13,  which 
was  the  case  of  a  fire-engine  to  work  a  colliery  erected  by  tenant 
for  life ;  Lord  Dudley  and  Lord  Ward,  Ambler,  113,  which  was 
also  the  case  of  a  fire-engine  to  work  a  colliery,  erected  by  tenant 
for  life  (these  two  cases  before  Lord  Hardwicke);  and  Lawton^ 
executor,  v.  Salmon,  K  22  Geo.  III.,  1 H.  Bl.  259,  in  notis  (2  R  R 
764),  before  Lord  Mansfield,  which  was  the  case  of  salt-pans,  and 
which  came  on  in  the  shape  of  an  action  of  trover  brought  for  the 
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saltrpans  by  the  executor  against  the  tenant  of  the  heir-at-law),  the 
Gonrt  may  be  considered  as  having  decided  mainly  on  this  ground, 
that  where  the  fixed  instrument,  engine,  or  utensil  (and  the  build* 
ing  covering  the  same  falls  within  the  same  principle)  was 
an  *  accessory  to  a  matter  of  a  personal  nature,  that  it  should  [*  54] 
be  itself  considered  as  personalty.  The  fire-engine,  in  the 
cases  in  3  Atk.  and  Ambler,  was  an  accessory  to  the  carrying  on 
the  trade  of  getting  and  vending  coals,  a  matter  of  a  personal 
nature.  Lord  Habdwicke  says,  in  the  case  in  Ambler,  *"  A  col- 
liery is  not  only  an  enjoyment  of  the  estate,  but  in  part  carrying 
on  a  trada  '  And  in  the  case  in  3  Atk.  he  says,  '^  One  reason 
that  weighs  with  me  is  its  being  a  mixed  case,  between  enjoying 
the  profits  of  the  lands,  and  carrying  on  a  species  of  trade ;  and 
considering  it  in  this  light,  it  comes  very  near  the  instances  in 
brew-houses,  &c. ,  of  furnaces  and  coppers. '  Upon  the  same  prin- 
ciple, Lord  Ch.  B.  Comyns  may  be  considered  as  having  decided 
the  case  of  the  cider-mill ;  i.e.,  as  a  mixed  case  between  enjoying 
the  profits  of  the  land  and  carrying  on  a  species  of  trade ;  and  as 
considering  the  cider-mill  as  properly  an  accessory  to  the  trade 
of  making  cider. 

In  the  case  of  the  salt-pans.  Lord  Manshbld  does  not  seem  to 
have  considered  them  as  accessory  to  the  carrying  on  a  trade ;  but 
as  merely  the  means  of  enjoying  the  benefit  of  the  inheritance. 
He  says,  "  The  salt  spring  is  a  valuable  inheritance,  but  no  profit 
arises  from  it  unless  there  be  a  salt-work,  which  consists  of  a 
building,  &c,  for  the  purpose  of  containing  the  pans,  &c.,  which 
are  fixed  to  the  ground.  The  inheritance  cannot  be  enjoyed  with- 
out them.  They  are  accessories  necessary  to  the  enjoyment  of  the 
principal.  The  owner  erected  them  for  the  benefit  of  the  inheri- 
tance. "  Upon  this  principle  he  considered  them  as  belonging  to 
the  heir,  as  parcel  of  the  inheritance,  for  the  enjoyment  of  which 
they  were  made,  and  not  as  belonging  to  the  executor,  as  the 
means  or  instrument  of  carrying  on  a  trade.  If,  however,  he 
had  even  considered  them  as  belonging  to  the  executor,  as 
♦  utensils  of  trade,  or  as  being  removable  by  the  tenant,  [*  55] 
on  the  ground  of  their  being  such  utensils  of  trade ;  still  it 
would  not  have  affected  the  question,  now  before  the  Court,  which 
is  the  right  of  a  tenant  for  mere  agricultural  purposes  to  remove 
buildings  fixed  to  the  freehold,  which  were  constructed  by  him 
for  the  ordinary  purposes  of  husbandry,  and  connected  with  no 
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description  of  trade  whatsoever :  and  to  which  description  of  build- 
ings no  case  (except  the  Nisi  Prius  case  of  Dean  v.  Allalley,  before 
Lord  Kenyon,  and  which  did  not  undergo  the  subsequent  review 
of  himself  and  the  rest  of  the  Court)  has  yet  extended  the  indul- 
gence allowed  to  tenants  in  respect  to  buildings  for  the  purposes 
of  trade.  In  the  case  in  Buller's  Nisi  Prius,  34,  of  Culling  v. 
Tuffnelly  before  CL  J.  Treby,  at  Nisi  Prius,  he  is  stated  to  have 
holden  that  the  tenant  who  had  erected  a  bam  upon  the  premises, 
and  put  it  upon  pattens  and  blocks  of  timber  lying  upon  the 
ground,  but  not  fixed  in  or  to  the  ground^  might  by  the  custom 
of  the  country  take  them  away  at  the  end  of  his  term.  To  be 
sure  he  might,  and  that  without  any  custom ;  for  the  terms  of  the 
statement  exclude  them  from  being  considered  as  fixtures ;  "  they 
were  not  fixed  in  or  to  the  ground. '  In  the  case  of  Fitiiherbert  v. 
Shawy  1  H.  Bl.  258,  we  have  only  the  opinion  of  a  very  learned 
Judge  indeed,  Mr.  Justice  Gould,  of  what  would  have  been  the 
right  of  the  tenant  as  to  the  taking  away  a  shed  built  on  brick- 
work, and  some  posts  and  rails  which  he  had  erected,  if  the  tenant 
had  done  so  during  the  term ;  but  as  the  term  was  put  an  end  to 
by  a  new  contract,  the  question  what  the  tenant  could  have  done 
in  virtue  of  his  right  under  the  old  term,  if  it  had  continued, 
could  never  have  come  judicially  before  him  at  Nisi  Prius ;  and 

when  that  question  was  offered  to  be  argued  in  the  Court 
[*  56]  above,    the   counsel  *  were  stopped,   as  the  question  was 

excluded  by  the  new  agreement  As  to  the  case  of  PeTUan 
V.  RobarU  2  East,  88  (6  R  R  379),  it  was  the  case  of  a  varnish- 
house,  with  a  brick  foundation  let  into  the  ground,  of  which  the 
woodwork  had  been  removed  from  another  place,  where  the  defend- 
ant had  carried  on  his  trade  with  it  It  was  a  building  for  the 
purpose  of  trade,  and  the  tenant  was  entitled  to  the  same  indul- 
gence in  that  case,  which,  in  the  cases  already  considered,  had 
been  allowed  to  other  buildings  for  the  purposes  of  trade ;  as  fur- 
naces, vats,  coppers,  engines,  and  the  like.  And  though  Lord 
Kenyon,  after  putting  the  case  upon  the  ground  of  the  leaning 
which  obtains  in  modern  times  in  favour  of  the  interests  of  trade, 
upon  which  ground  it  might  be  properly  supported,  goes  further, 
and  extends  the  indulgence  of  the  law  to  the  erection  of  green- 
houses and  hot-houses  by  nurserymen,  and,  indeed,  by  implication 
to  buildings  by  all  other  tenants  of  land ;  there  certainly  exists  no 
decided  case,  and,  I  believe,  no  recognised  opinion  or  practice  on 
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either  side  of  Westminster  Hall,  to  warrant  such  an  extension. 
The  Nisi  Prius  case  of  Dean  v.  Allalley  (reported  in  Mr.  Wood- 
fall's  book,  p.  207,  and  Mr.  Espinasse's,  vol.  iii.  11)  is  a  case  of 
the  erection  and  removal  by  the  tenant  of  two  sheds,  called  Dutch 
bams,  which  were,  I  will  assume,  unquestionably  fixtures.  Lord 
Kenyon  says :  "  The  law  will  make  the  most  favourable  construc- 
tion for  the  tenant,  where  he  has  made  necessary  and  useful  erec- 
tions for  the  benefit  of  his  trade  or  manufacture,  and  which  enable 
him  to  carry  it  on  with  more  advantage.  It  has  been  so  holden 
in  the  case  of  cider-mills  and  other  cases  j  and  I  shall  not  narrow 
the  law,  but  hold  erections  of  this  sort  made  for  the  benefit  of 
trade,  or  constructed  as  the  present,  to  be  removable  at  the  end 
of  the  teruL  *  Lord  Kenyon  here  uniformly  mentions  the 
benefit  *  of  trade,  as  if  it  were  a  building  subservient  to  [*  57] 
some  purposes  of  trade,  and  never  mentions  agriculture,  for 
the  purposes  of  which  it  was  erected.  He  certainly  seems,  how- 
ever, to  have  thought  that  buildings  erected  by  tenants  for  the 
purposes  of  farming  were,  or  rather  ought  to  be,  governed  by  the 
same  rules  which  had  been  so  long  judicially  holden  to  apply  in 
the  case  of  buildings  for  the  purposes  of  trade.  But  the  case  of 
buildings  for  trade  has  been  always  put  and  recognised  as  a  known, 
allowed  exception  from  the  general  rule,  which  obtains  as  to  other 
buildings ;  and  the  circumstance  of  its  being  so  treated  and  con- 
sidered establishes  the  existence  of  the  general  rule  to  which  it  is 
considered  as  an  exception.  To  hold  otherwise,  and  to  extend 
the  rule  in  favour  of  tenants  in  the  latitude  contended  for  by  the 
defendant,  would  be,  as  appears  to  me,  to  introduce  a  dangerous 
innovation  into  the  relative  state  of  rights  and  interests  holden 
to  subsist  between  landlords  and  tenants.  But  its  danger  or  prob- 
able mischief  is  not  so  properly  a  consideration  for  a  Court  of 
law,  as  whether  the  adoption  of  such  a  doctrine  would  be  an  inno- 
vation at  all ;  and,  being  of  opinion  that  it  would  be  so,  and  con- 
trary to  the  uniform  current  of  legal  authorities  on  the  subject,  we 
feel  ourselves,  in  conformity  to  and  in  support  of  those  authori- 
ties, obliged  to  pronounce  that  the  defendant  had  no  right  to  take 
away  the  erections  stated  and  described  in  this  case. 

Postea  to  the  plaintiff. 
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Hobion  ▼.  Ctarringe. 

66L.  J.  Ch.  114-121. 

[1 14]  FixiuTei.  —  Mortgagor  end  Mortgagee. 

An  engine  affixed  by  means  of  screws  and  bolts  to  a  ooncrete  bed  in  freehold 
land,  for  the  purpose  of  driving  a  saw-mill  on  tbe  land,  will,  in  the  absence  of 
special  circamstanoee,  oease  to  be  a  chattel,  and  become  part  of  the  freehcdd. 

Where  the  owner  of  a  chattel  lets  the  chattel  to  the  owner  of  land  for  the 
purpose  of  being  fixed  on  the  land  and  used  thereon,  reserving  to  himself  the 
right  to  unfix  and  take  possession  of  it  in  certain  events,  and  it  is  in  fact 
annexed  to  the  land,  it  will  become  a  fixture — that  is,  part  of  the  soil — subject 
to  the  right  of  the  owner  to  retake  possession  of  it  in  the  events  specified ;  but 
such  right,  if  it  is  not  an  easement  created  by  deed,  nor  is  conferred  by  a  cove- 
nant running  with  the  land,  cannot  be  enforced  against  a  purchaser  of  the  Umd 
without  notice  of  it. 

Consequently,  a  mortgagee  in  fee  of  land  on  which  is  affixed  a  chattel  belong- 
ing to  a  third  person,  placed  there  under  a  hiring  agreement  not  under  seal,  of 
which  the  mortgagee  has  no  notice,  can  take  possession  of  the  fixture  under  his 
mortgage  with  the  land,  and  hold  it  as  against  the  original  owner. 

Appeal  from  an  order  of  Kekewioh,  J. 

The  question  was  whether  the  defendant,  the  mortgagee  in  fee 
of  a  certain  saw-mill  and  premises,  who  had  entered  into  posses- 
sion of  the  mortgaged  property,  was  entitled  to  the  possession 
of  an  engine  which  was  attached  to  the  soil  of  the  property  by 
means  of  bolts  and  screws,  though  the  engine  was  not  and 
[*115]  *  never  had  been  the  property  of  the  mortgagor,  but  be- 
longed to  the  plaintiff,  who  had  let  it  on  hire  to  the 
mortgagor  under  a  hire-purchase  agreement,  for  the  purpose  of 
being  fixed  on  the  premises  in  question. 

On  January  7, 1895,  an  agreement  in  writing,  not  under  seal, 
was  entered  into  between  the  plaintiff  (therein  called  the  owner) 
and  J.  G.  King  (therein  called  the  hirer)  for  the  letting  by  the 
owner  to  the  hirer  of  a  Stockport  gas-engine  complete.  The 
engine  was  to  take  the  place  of  another  engine  belonging  to  King 
then  on  the  premises,  which  was,  as  part  consideration  for  the 
agreement,  to  become  the  property  of  the  plaintiff.  The  terms  of 
the  agreement  were,  so  far  as  material,  as  follows :  — 

1.  The  owner  agrees  to  deliver  the  said  gas-engine,  &c.,  at .  .  . 
for  the  purpose  of  being  fixed  at  Southcourt  Eoad,  Worthing  (the 
hirer's  premises). 
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2.  The  hirer  agrees  to  use  the  said  gas-engine,  &c.,  in  a  skilful 
and  proper  manner,  and  to  keep  the  same  in  proper  repair  and 
condition,  and  in  good  working  order  (fair  wear  excepted) ;  and  in 
case  of  damage  by  fire,  accident,  or  otherwise  to  the  said  gas-engine, 
&c.,  the  hirer  agrees  to  bear  the  loss  or  risk  occasioned  thereby ; 
and  agrees  not  to  dispose  of  or  create  any  charge  on  the  said  gas- 
engine,  or  to  remove  the  same  from  the  Southcourt  Eoad  premises 
aforesaid  to  any  other  premises  without  the  consent  in  writing  of 
the  owner,  who  shall  be  at  liberty  at  all  times  to  inspect  the  said 
gas-engine,  &c.,  either  personally,  or  by  his  agents  or  servants 
duly  authorised. 

3.  The  hirer  agrees  to  pay  the  owner  for  the  hire  and  use  of  the 
said  gas-engine  the  sum  of  £18  before  the  said  gas-engine,  &c.,  is 
delivered,  and  the  sum  of  £3  lOs.  per  month  after  delivery  thereof, 
the  first  payment  to  be  made  on  the  15th  day  of  February  next, 
and  each  subsequent  payment  to  be  made  on  the  15th  day  of  each 
succeeding  calendar  month. 

4.  If,  during  the  continuance  of  the  hiring,  the  hirer  fail  to  pay 
the  said  hire  or  any  part  thereof  as  it  becomes  due,  or  convene  any 
meeting  of  or  compound  with  his  creditors,  or  if  a  petition  for  a 
receiving  order  shall  be  presented  by  or  against  him,  or  if  he  shall 
abscond  or  commit  any  act  of  bankruptcy,  or  be  about  so  to  do,  or 
shall  do  or  omit  anything  whereby  the  said  gas-engine  may  become 
liable  to  be  taken  in  execution,  or  under  a  distress  for  rent,  rates, 
or  taxes,  or  shall  not  duly  observe  and  perform  this  agreement  on 
his  part,  this  agreement  shall  forthwith  determine,  and  the  owner 
shall  be  at  liberty  (without  prejudice,  nevertheless,  to  any  claim  or 
right  of  action  he  may  have)  to  repossess  himself  of  and  to  remove 
the  said  gas-engine,  &c.,  by  force  or  otherwise,  wherever  they  may 
be ;  and  the  hirer  shall  have  no  claim  whatever  against  the  owner, 
either  for  money  he  has  paid  for  the  use  of  the  said  gas-engine, 
&c.,  or  for  any  damage  sustained  by  reason  of  the  retaking 
thereof. 

6.  The  hirer  agrees  that  any  relaxation  or  indulgence  on  the 
part  of  the  owner  in  respect  of  any  of  the  provisions  of  this  agree- 
ment shall  not  prejudice  the  rights  of  the  owner  hereunder. 

6.  The  owner  agrees  that  at  the  expiration  of  ten  months'  hiring 
fTom  the  said  15th  day  of  February,  1895,  of  the  said  gas-engine, 
&c.y  if  the  hirer  shall  in  all  things  have  performed  his  part  of  this 
agreement,  the  rent  or  hire  named  in  clause  3  shall  cease  and  the 
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said  gas-engine,  &c.,  shall  become  the  absolute  and  sole  property 
of  the  hirer  on  the  further  payment  of  the  sum  of  £3. 

7.  This  agreement  shall  not  be  construed  to  operate  in  any  way 
as  a  contract  for  the  sale  of  the  said  gas*engine,  but  only  as  an 
arrangement  for  the  hire  thereof,  and  unless  and  untU  the  hiring 
terminates  under  the  provisions  of  clause  6,  the  hirer  shall  have  no 
right  or  property  in  the  said  gas-engine  at  law  or  in  equity,  save 
and  except  as  bailee  thereof  for  hire. 

The  engine  was,  as  the  plaintiff  was  aware,  required  by  King  to 
drive  a  saw-mill  which  he  had  on  his  premises.  The  engine  sent 
had  on  it  when  delivered  a  "hire  plate,"  with  the  words  on  it, 
"  This  engine  is  the  property  of  Wilfred  Hobson,  of ." 

The  engine  was  erected  by  King  in  his  saw-milL  A  concrete 
foundation  had  been  prepared,  which  was  flush  with  the  floor  of 
the  mill,  in  which  were  embedded  two  iron  plates.  At 
[*  116]  each  of  the  four  *  outside  comers  of  this  foundation  there 
was  fixed  a  bolt  projecting  upwards  in  a  vertical  position, 
with  a  screw  at  its  uppermost  end.  The  engine  had  a  cast-iron 
hollow  base-plate,  like  a  dish  cover,  with  a  hole  at  each  of  the 
four  outside  comers  of  the  bottom  rim.  The  bottom  rim  of  the 
base-plate  rested  on  the  concrete  foundation,  and  the  upright  bolts 
fixed  in  the  comers  of  the  foundation  projected  through  the  holes 
in  the  base-plate,  nuts  being  screwed  tightly  down  upon  the  tops 
of  the  bolts  so  as  to  keep  the  engine  in  position  and  steady. 

An  exhaust  pipe  and  exhaust  boxes  and  a  pulsometer  were  also 
let  on  hire  to  King  by  the  plaintiff  with  the  engine,  and  were 
more  or  less  affixed  to  the  building  in  which  the  engine  was  placed. 
It  appeared  that  when  the  engine  was  fixed,  the  "  hire  plate  "  was 
between  the  engine  and  the  wall,  in  a  position  where  it  might  not 
be  seen  unless  attention  were  called  to  it.  King  made  some  of  the 
monthly  payments  due  under  the  agreement,  but  then  they  fell 
into  arrear,  and  he  had  never  made  sufficient  payments  to  become 
the  owner  of  the  engine  as  a  chattel 

King  had,  on  March  26, 1894,  executed  a  mortgage  in  fee  of  the 
premises  in  Southcourt  Eoad,  and  on  July  24, 1895,  he,  by  an  in- 
denture of  transfer  and  further  charge,  mortgaged  the  premises, 
together  with  the  saw-mill,  engine-house,  and  buildings  on  the 
property,  and  the  fixed  machinery  and  fixtures,  to  the  defendant. 
On  January  17,  1896,  King  was  adjudicated  bankmpt  The  de- 
fendant, in  March,  1896,  took  possession  of  the  mortgaged  property 
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and  the  engine  which  was  then  on  it.  It  did  not  appear  that  he 
was  ever  made  aware  of  the  "  hire  plate  "  which  was  on  the  engine 
when  delivered. 

On  June  10, 1896,  the  plaintiff  commenced  this  action,  claiming 
a  declaration  that  the  engine  had  not  become  part  of  the  property 
comprised  in  the  mortgage,  bat  remained  the  sole  property  of  the 
plaintiff;  that  the  defendant  might  be  ordered  to  deliver  up  the 
engine  to  the  plaintiff;  an  injunction  to  restrain  the  defendant 
from  selling  or  disposing  of  or  creating  any  charge  on  the  engine, 
or  delivering  possession  thereof  to  any  person  except  the  plaintiff, 
and  damages  for  the  detention  of  the  engine. 

In  order  to  leave  the  defendant  free  to  proceed  with  the  realisa- 
tion of  his  security,  the  sum  of  £55,  the  agreed  value  of  the  engine, 
had  been  deposited  by  him  in  a  bank  in  the  joint  names  of  the 
solicitors  of  the  plaintiff  and  defendant  to  abide  the  result  of 
the  trial 

On  July  7, 1896,  the  case  came  before  Kekewioh,  J.,  upon  a 
motion  for  an  injunction,  which  the  parties  agreed  to  treat  as  the 
trial  of  the  action.  He  was  of  opinion  that  the  engine  passed  by 
the  mortgage  to  the  mortgagee ;  and  that,  upon  the  principle  laid 
down  in  Sanders  v.  Davis  [1885],  54  L.  J.  Q.  B.  576 ;  15  Q.  B.  D.  218 ; 
and  Oough  v.  Wood  [1894],  63  L.  J.  Q.  B.  564 ;  [1894]  1  Q.  B.  713 ; 
as  explained  by  the  Court  of  Appeal  in  Huddersfidd  Banking  Co, 
V.  fiwiry  Listf^  <fe  Son  [1895],  64  L  J.  Oh.  523,  527,  529;  [1895] 
2  Oh.  273,  282,  286,  though  the  mortgagor  might,  so  long  as  he 
remained  in  possession  of  the  mortgaged  premises,  have  had  an 
implied  power  to  remove  fixtures,  when  the  mortgagee  had  entered 
into  possession,  and  his  rights  had  so  become  crystallised,  the 
mortgagor  could  no  longer  have  such  power.  He  declared  the 
defendant  entitled  to  the  JE55. 

The  plaintiff  appealed. 

J.  Walton,  Q.  C,  and  Curtis  Price,  for  the  appeal.  —  The  engine 
was  no  doubt  to  a  certain  extent  fixed  to  the  freehold  —  it  could  not 
otherwise  have  been  worked ;  but  it  was  not  so  attached  as  to  become 
a  fixture  and  pass  with  the  freehold,  not  even  as  between  mortgagor 
and  mortgagee.  It  remained  a  chattel.  The  question  is  not  merely 
how  it  was  attached  — that  is  only  one  of  the  tests,  for  a  thing  may 
become  a  fixture  which  is  not  fastened  to  the  soil,  but  merely  rests 
on  it  by  its  own  weight,  such  as  a  stone  wall.  To  make  a  thing 
pass  with  the  land  it  must  have  been  put  on  the  land  with  the 
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intention  that  it  should  become  attached  to  it.  HeUaweU  v.  East- 
wood [1850],  20  L.  J.  Ex.  154 ;  6  Ex.  295 ;  and  Holland  v.  Hodgson 
[1872],  41  L  J.  C.  P.  146 ;  L  R  7  C.  P.  328. 

[A.  L.  Smith,  L  J.,  referred  to  Longbottom  v.  Berry  [1869],  39 
L  J.  Q.B.  37;  L.  R  5  Q.  B.  123r| 

The  presumption  is  that  that  which  is  annexed  to  the 
[*  117]  soil  becomes  part  of  the  *soil,  but  that  presumption  may 
be  rebutted  by  showing  the  intention  of  the  parties  to  the 
contrary.  Lancaster  v.  Eve  [1859],  28  L.  J.  C.P.  235;  5  C.  B. 
(K  S.)  717;  Wood  v.  Hewett  [1846],  15  L.  J.  Q.  B.  247;  8  Q.B. 
913;  and  Wake  v.  Hall  [1883],  52  L.  J.  Q.B.  494;  8  App.  Gas. 
195,  203. 

As  between  mortgagor  and  mortgagee,  perhaps,  the  fact  of  an 
article  being  fixed  to  the  soil  may  lead  to  the  inference  that  it 
was  to  be  part  of  the  mortgagee's  security ;  but  as  between  the 
mortgagee  and  third  parties  the  circumstances  under  which  it  was 
placed  there  must  be  taken  into  consideration.  It  would  not  be 
part  of  the  land  unless  the  intention  was  to  make  it  so.  The  onus 
would  be  on  the  person  who  says  it  was  not  part  of  the  land  to 
show  that  it  was  not  In  the  present  case  there  was  no  intention 
that  the  engine  should  become  part  of  the  land.  It  was  not  the 
property  of  King.  The  agreement  between  the  plaintiff  and  him 
was  an  agreement  for  hiring  only,  not  for  sale.  No  doubt  King 
could  at  a  future  date,  on  payment  of  a  certain  sum,  become  the 
purchaser;  but  the  only  binding  contract  was  one  for  hire,  and 
the  engine  could  have  been  returned  by  King  or  removed  by 
the  plaintiff  to  save  it  from  distress  or  execution.  It  was  clearly 
intended  that  it  should  remain  a  chattel.  The  case  comes  within 
Helhy  v.  Matthews  [1895],  64  L.  J.  Q.  B.  465 ;  [1895]  A.  C.  471 ; 
and  not  within  Lee  v.  Butler  [1893],  62  L.  J.  Q.  B.  591 ;  [1893] 
2  Q.  B.  318,  where  there  was  a  binding  contract  by  the  hirer  to 
pay  the  full  purchase-money.  As  against  the  plaintiff,  the  engine 
would  not  pass  to  the  mortgagee  unless  the  plaintiff  has  acted  in 
such  a  way  as  to  allow  King  to  treat  it  and  deal  with  it  as  his 
own.  It  is  so  notorious  a  custom  to  let  gas-engines  out  on  hire- 
purchase  agreements  that  it  may  be  taken  to  be  a  matter  of  common 
knowledge  that  they  are  so  let  out  The  defendant  was  aware 
that  the  engine  was  on  the  premises,  and  he  left  King  in  possession 
of  it  without  inquiring  as  to  the  ownership.  The  "hire  plate" 
would  have  shown  him  who  it  belonged  to.    Peel,  In  re ;  Crossley 
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Brothers,  Ex  parte  [1893],  [1894]  1  Ir.  Eep.  285.  See  s.  c.  in  H.  L 
«wJ  nom.  McEntire  v.  CrossUy  Brothers,  64  L.  J.  P.  C.  129  ;  [1895] 
A.C.  457. 

[Lord  Russell  of  Killowen,  C.  J.  —  That  was  a  case  of  re- 
puted ownership  in  bankruptcy.] 

Supposing  that  the  engine  was  a  fixture,  the  mortgagee,  by  leaving 
the  mortgagor  in  possession  of  the  premises,  must  be  taken  to  have 
impliedly  given  him  licence  to  fix  things  for  the  purposes  of  his 
trade,  and  also  to  unfix  and  remove  fixtures ;  and  he  would  obtain 
no  greater  right  to  the  fixtures  than  the  mortgagor  himself  had. 
Sanders  v.  Dames;  Cumberland  Union  Banking  Co,  v.  Maryport 
ffematite  Iron  and  Steel  Co.  [1891],  61  L.  J.  Ch.  227 ;  [1892] 
1  Ch.  415  ;  Oo^igh  v.  Wood  and  Huddersfield  Banking  Co,  v.  Henry 
Lister  &  Son.  The  case  should  be  decided  upon  the  principles 
applicable  as  between  landlord  and  tenant,  and  not  upon  those 
applicable  as  between  mortgagor  and  mortgagee.  The  plaintiff 
practically  has  a  right  equivalent  to  an  easement  to  have  his 
engine  on  the  premises,  and  it  remains  his  engine. 

Warrington,  Q.  C,  and  Willoughby  Williams,  for  the  defendant. 
—  The  effect  of  affixing  an  article  to  land  cannot  depend  upon  any 
undisclosed  intention  which  a  man  may  have  in  his  mind.  The 
intention  is  to  be  inferred  from  the  circumstances,  and,  in  par- 
ticular, from  the  degree  and  object  of  the  annexation,  —  that  is, 
the  purpose  of  the  annexation, — having  regard  to  the  nature  of 
the  chattel  itself,  and  the  land  upon  which  it  is  to  be  used.  That 
is  what  was  decided  in  Holland  v.  Hodgson.  Gough  v.  Wood  was 
decided  on  the  ground  of  there  being  an  implied  consent  by  the 
mortgagee  to  the  removal  of  fixtures  by  the  mortgagor ;  but  it  was 
distinctly  said  by  Kay,  L.  J.,  that  articles  affixed  to  the  land  could 
not  be  removed  under  a  hire-purchase  agreement  as  against  a 
subsequent  purchaser  or  mortgagee,  without  his  consent.  That 
shows  that  the  intention  as  to  affixing  must  be  gathered  from  the 
mode  and  object  of  the  annexation.  Wood  v.  Hewett,  Lancaster  v. 
Eve,  and  Wake  v.  Hall  were  all  cited  in  Ooiigh  v.  Wood ;  but  the 
cases  relied  on  by  the  appellants  are  all  capable  of  this  explana- 
tion—  that,  as  between  a  person  who  puts  an  article  on  to  land 
and  the  owner  of  the  land  on  which  it  is  put,  the  Court  may 
infer  that  the  circumstances  were  such  that  it  was  in- 
tended that  the  *  article  should  remain  a  chattel  What  [*  118] 
might  be  a  reasonable  inference  as  between  landlord  and 
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tenant  would  not  be  reasonable  as  against  a  mortgagee  or  pur- 
chaser of  the  land. 

There  seems  to  be  some  discrepancy  between  Hellawdl  v.  East- 
wood and  WalmsUy  v.  Milm  [1859],  29  L.  J.  C.  P.  97 ;  7  C.  B.  (N.  S.) 
115  ;  but  there  is  no  authority  for  the  contention  that  as  against 
third  parties  the  intention  of  the  parties  to  an  agreement  can  be 
taken  into  account  except  so  far  as  it  is  evidenced  by  external  facts. 

The  engine  was  really  the  property  of  King.  He  could  not^ 
under  the  agreement,  have  returned  it ;  and  the  case  comes  within 
the  principle  of  Lee  v.  Butler. 

[Their  Lordships  intimated  that  they  did  not  wish  to  hear  any 
argument  upon  the  other  questions  raised.] 

J.  Walton,  Q.  C,  in  reply.  —  It  is  not  contended  that  the  ques- 
tion whether  an  article  has  become  fixed  to  the  land  depends  upon 
the  intention  in  a  man's  mind.  The  whole  of  the  circumstances 
must  be  looked  at,  and  it  must  be  seen  what  was  the  bargain 
between  the  owner  of  the  land  and  the  owner  of  the  chattel  The 
mortgagee  can  only  take  what  is,  in  &ct,  part  of  the  freehold,  not 
chattels  which,  though  they  may  be  physically  on  the  land,  are 
not  the  property  of  the  mortgagor,  but  of  some  other  person. 

Our.  adv.  vulL 

Dec.  19. — A.  L.  Smith,  L.  J.,  delivered  the  judgment  of  the 
Court.  He  referred  to  the  facts,  observing  that  they  showed  what 
was  the  actual  and  ostensible  annexation  of  the  engine  to  the  soil 
of  King's  land,  and  the  object  for  which  it  was  so  annexed;  also 
that  their  Lordships  did  not  consider  that  the  exhaust  pipe, 
exhaust  boxes,  and  pulsometer  had  any  material  bearing  upon  the 
case,  for  if  the  affixing  of  the  engine  in  the  manner  described  did 
not  convert  it  into  a  fixture  and  thus  part  of  the  freehold,  they 
did  not  think  that  the  other  attachments,  upon  the  conflicting 
evidence  relating  thereto,  should  be  held  to  do  so ;  also  that  they 
did  not  refer  to  the  mortgage  of  March  26, 1894,  as  they  did  not 
consider  it  relevant  to  the  question  to  be  dealt  with.  He  con- 
tinued :  The  question  is  whether  Mr.  Gorringe  is  entitled,  having 
entered  under  his  mortgage,  to  the  gas-engine  as  part  of  the  land. 
It  is  not  disputed  that  he  is  entitled  to  the  land,  but  the  plaintiff 
denies  that  he  is  entitled  to  the  gas-engine  upon  the  ground  that  it 
had  never  become  King's  property,  and  had  always  remained  a 
chattel  belonging  to  the  plaintiff.     There  can  be  no  doubt  that 
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upon  a  mortgage  in  fee  of  land,  as  between  the  mortgagor  and 
mortgagee,  the  mortgagee  is  entitled  to  all  fixtures  which  may  be 
upon  the  land,  whether  placed  there  before  or  after  the  mortgage. 
If  Mr.  Justice  North  in  the  passage  in  his  judgment  which  has 
been  referred  to  in  Cumberland  Union  Banking  Co.  v.  Maryport 
HematiU  Iron  and  Sled  Co.  meant  to  hold  otherwise,  in  our 
opinion  he  was  in  error,  but  we  doubt  if  he  did  intend  so  to  hold. 

Tlie  case  of  Oough  v.  Wood,  decided  in  this  Court,  in  no  way 
assists  the  plaintiff  in  this  case,  and  has  no  application  to  the  present 
case.  That  case  was  decided  solely  upon  the  ground  that  the  mort- 
gagee had  acquiesced  in  the  removal  by  the  mortgagor  during  his 
tenancy  of  trade  fixtures.  For  additional  confirmation  of  the  ratio 
decidendi  of  this  case,  what  was  said  by  Lord  Justice  Lindley  and 
by  Lord  Justice  Kat  in  Huddersfield  Banking  Co.  v.  Lister  &  Son, 
Lim.y  may  be  referred  to.  Even  if  in  the  present  case  a  licence  had 
been  granted  by  Gorringe  to  King  to  remove  the  gas-engine  during 
the  continuance  of  a  term,  Gorringe,  by  entering  and  taking  posses- 
sion of  the  land  and  engine,  would  have  determined  such  licence. 

We  now  come  to  the  real  point  made  on  behalf  of  the  plaintiff. 
It  is  this:  It  is  said  that  this  gas-engine  never  was  a  fixture, 
but  always  remained  a  chattel,  and  consequently  never  passed  to 
Gorringe  as  mortgagee  of  the  land.  It  obviously  did  not  pass  to 
him  as  a  chattel  under  the  mortgage  to  him  of  "  fixed  machinery," 
for,  if  a  chattel,  it  ever  remained  Hobson's  and  never  was  the 
property  of  King ;  and  unless  Grorringe  takes  the  engine  as  being 
part  of  the  land  mortgaged  to  him,  he  does  not  take  it  at  alL 
Now,  leaving  out  of  consideration  for  the  present  the  hire- 
and-purchase  *  agreement  of  January  7, 1895,  there  is  a  [•  119] 
sequence  of  authorities  which  establish  that  the  gas- 
engine,  affixed  as  it  was,  and  for  the  purpose  for  which  it  was,  to 
King's  freehold,  ceased  to  be  a  chattel  and  became  part  of  the 
freehold.  Take  first  of  all  the  case  of  WUtshear  v.  Cottrell  [1853], 
22  L.  J.  Q.  B.  177;  1  K  &  B.  674  There  the  Court  of  Queen's 
Bench  held  that  a  threshing-machine  fixed  by  bolts  and  screws  to 
posts  which  were  let  into  the  ground,  and  which  machine  could 
not  be  got  out  without  disturbing  some  of  the  soil,  would  clearly 
pass  under  a  conveyance  of  the  land  and  all  fixtures.  In  the  case 
of  Mather  v.  Fraser  [1856],  25  L.  J.  Ch.  361 ;  2  K.  &  J.  536,  which 
was  a  case  between  the  assignees  of  a  mortgagor  and  mortgagees, 
Vice-Chancellor  Page- Wood  held  that  the  machinery  fixed  to  the 
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land,  whether  by  screws,  solder,  or  other  permanent  means,  passed 
to  the  mortgagees.  Again,  in  Walmsley  v.  Milne,  which  was  a 
case  between  a  mortgagor  and  mortgagee  in  fee,  the  Court  of  Com- 
mon Pleas  held  that  a  steam  engine  and  boiler  and  other  imple- 
ments secured  by  bolts  and  nuts  to  the  walls,  though  they  were  all 
capable  of  being  removed  without  injury  either  to  the  machinery 
or  to  the  premises,  were  fixtures,  and  passed  to  the  mortgagee  as 
part  of  the  freehold.  In  Climie  v.  Wood  [1868  and  1869],  37  L  J. 
Ex.  158;  38  ibid.  223;  L.  R.  3  Ex.  257;  L.  E.  4  Ex.  328,  which 
was  a  case  between  mortgagor  and  mortgagee  in  fee,  the  jury 
found  that  an  engine  and  boiler  which  were  used  for  sawing 
purposes  (the  engine  being  screwed  down  to  planks  upon  the 
ground  and  the  boiler  being  fixed  in  the  brickwork)  were  trade 
fixtures,  and  had  been  so  fixed  for  their  better  use  and  not  to 
improve  the  inheritance,  and  that  they  were  removable  without 
any  appreciable  damage  to  the  freehold.  The  Court  of  Exchequer, 
nevertheless,  held  that  the  engine  and  boiler  passed  to  the  mort- 
gagee, and  this  judgment  was  affirmed  by  the  Court  of  Exchequer 
Chamber.  Mr.  Justice  Willes,  who  delivered  the  judgment  of  the 
Court,  stated  that  the  reasons  for  a  tenant  with  a  limited  interest 
being  allowed  to  remove  trade  fixtures  were  not  applicable  in  the 
case  of  the  owner  of  the  fee.  In  Longhottom  v.  Berry,  which  was 
a  case  between  assignees  of  a  mortgagor  and  mortgagees,  it  was 
also  held  that  machinery  annexed  to  the  floor  of  a  building  in  a 
''  jt^asi-permanent  manner  "  by  means  of  bolts  and  screws  passed 
to  the  mortgagees;  and  the  Exchequer  Chamber  in  Holland  v. 
Hodgson  affirmed  Mather  v.  Fraser  and  Longhottom  v.  Berry,  and 
held  that  looms  attached  by  means  of  nails  driven  through  holes 
in  the  feet  of  the  looms  into  the  floors  —  which  attachment  was 
necessary  to  keep  the  looms  steady  when  at  work,  and  which  nails 
could  be  drawn  easily  and  without  any  serious  damage  to  the 
flooring  —  formed  part  of  the  realty,  and  passed  to  the  mortgagee 
in  fee. 

If  there  had  been  in  this  case  nothing  but  the  existing  visible 
degree  of  annexation  of  the  gas-engine  of  King's  freehold,  and  the 
known  object  for  which  such  annexation  had  taken  place,  then, 
according  to  the  authorities,  it  would  be  conclusively  established 
that  the  gas-engine  had  ceased  to  be  a  chattel,  and  had  become 
part  of  the  freehold.  But  it  was  argued  that  the  terms  of  the 
hire-and-purchase  agreement  caused  this  engine  to  remain  a  chattel. 
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notwithstanding  its  annexation  to  the  soil,  for  it  was  said  that  the 
intention  of  the  parties  who  placed  it  where  it  was  must  be  con- 
sidered, and  if  this  consideration  showed  that  the  intention  was 
that  the  chattel  was  not  to  be  a  fixture,  though  actually  fixed  to 
the  freehold,  it  still  remained  a  chattel.  In  support  of  this  argu- 
ment a  passage  in  the  judgment  of  Lord  Blackburn  (then  Mr. 
Justice  Blackburn),  when  delivering  the  judgment  of  the  Ex- 
chequer Chamber  in  Holland  v.  Hodgson,  was  cited.  That  learned 
Judge,  when  dealing  with  what  were  or  were  not  fixtures,  says : 
"  Perhaps  the  true  rule  is  that  articles  not  otherwise  attached  to 
the  land  than  by  their  own  weight  are  not  to  be  considered  as  part 
of  the  land,  unless  the  circumstances  are  such  as  to  show  that 
they  were  intended  to  be  part  of  the  land,  the  onus  of  showing 
that  they  are  so  intended  lying  on  those  who  assert  that  they  have 
ceased  to  be  chattels ;  and  that  on  the  contrary,  an  article  which 
is  affixed  to  the  land  even  slightly  is  to  be  considered  as  part  of  the 
land,  unless  the  circumstances  are  such  as  to  show  that  it  was 
intended  all  along  to  continue  a  chattel,  the  onus  lying  on  those 
who  contend  that  it  is  a  chattel.**  The  question  in  each 
*  case  is  whether  the  circumstances  are  sufficient  to  satisfy  [*  120] 
the  onus.  It  is  said  on  behalf  of  the  plainti£f  that  the 
hire-and-purchase  ageeement  shows  an  intention  on  his  part,  as 
also  on  Eang's  part,  that  the  gas-engine  should  remain  a  chattel 
until  King  had  paid  the  contracted  instalments,  which  he  never 
did.  Now,  if  the  engine  had  been  a  trade  fixture,  erected  by  King 
as  tenant,  with  a  limited  interest,  we  apprehend  that  when  affixed 
to  the  soil,  as  it  was,  it  would  have  become  a  fixture  —  that  is, 
part  of  the  soil  —  and  would  immediately  have  vested  in  the 
owner  of  the  soil,  subject  to  the  right  of  King  to  remove  it  during 
his  term.  "Such,"  says  Lord  Chelmsford,  in  Bain  v.  Brand 
[1876],  1  App.  Cas.  762,  "is  the  general  law.  But  an  exception 
has  been  long  established  in  favour  of  a  tenant  erecting  fixtures 
for  the  purposes  of  trade,  allowing  him  the  privilege  of  removing 
them  during  the  continuance  of  the  term.  When  he  brings  any 
chattel  to  be  used  in  his  trade  and  annexes  it  to  the  ground  it 
becomes  a  part  of  the  freehold,  but  with  a  power  as  between 
himself  and  his  landlord  of  bringing  it  back  to  the  state  of  a 
chattel  again  by  severing  it  from  the  soil.  As  the  personal  char- 
acter of  the  chattel  ceases  when  it  is  fixed  to  the  freehold,  it  can 
never  be  revived  as  long  as  it  continues  so  annexed.*' 
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It  seems  to  us  that  the  true  view  of  the  hire-aud-purchase  agree<- 
ment,  coupled  with  the  annexation  of  the  engine  to  the  soil,  which 
took  place  in  this  case,  is  that  the  engine  became  a  fixture  —  that 
is,  part  of  the  soil  —  when  it  was  annexed  to  the  soil  by  screws 
and  bolts,  subject  as  between  Hobson  and  King  to  this  —  that 
Hobson  had  the  right  by  contract  to  unfix  it  and  take  possession 
of  it  if  King  failed  to  pay  him  the  contracted  monthly  instalments. 
In  our  opinion,  the  engine  became  a  fixture  —  that  is,  part  of  the 
soil  —  subject  to  this  right  of  Hobson,  which  was  given  him  by 
contract  But  this  right  was  not  an  easement  created  by  deed, 
nor  was  it  conferred  by  a  covenant  running  with  the  land.  The 
right,  therefore,  to  remove  the  fixture  imposed  no  legal  obligation 
on  any  grantee  from  King  of  the  land.  Neither  could  the  right 
be  enforced  in  equity  against  any  purchaser  of  the  land  without 
notice  of  the  right;  and  the  defendant  Gorringe  is  such  a  pur- 
chaser. The  plaintiff's  right  to  remove  the  chattel  if  not  paid  for 
cannot  be  enforced  against  the  defendant,  who  is  not  bound  either 
at  law  or  in  equity  by  King's  contract  The  plaintiff's  remedy  for 
the  price,  or  for  damages  for  the  loss  of  the  chattel,  is  by  action 
against  King,  or,  he  being  bankrupt,  by  proof  against  his  estate. 

This,  in  our  judgment,  is  sufficient  to  determine  this  case  in 
favour  of  the  defendant;  but  as  another  point  has  been  stoutly 
argued  on  behalf  of  the  pledntiff  we  will  deal  with  it  It  is  said 
that  the  intention  that  the  gas-engine  was  not  to  become  a  fixture 
might  be  got  out  of  the  hire-and-purchase  agreement,  and,  if  so,  it 
never  became  a  fixture  and  part  of  the  soil ;  and  it  was  said  that 
the  case  of  Holland  v.  Hodgson  had  so  decided.  For  this  point  it 
must  be  assumed  that  such  intention  is  manifested  by  the  hire- 
and-purchase  agreement,  though,  as  before  stated,  we  think  it  is 
not  In  Holland  v.  Hodgson  Lord  Blackburn,  when  dealing  with 
the  ''circumstances  to  show  intention,"  was  contemplating  and 
referring  to  circumstances  which  showed  the  degree  of  annexation, 
and  the  object  of  such  annexation,  which  were  patent  for  all  to  see, 
and  not  to  the  circumstance  of  a  chance  agreement  that  might  or 
might  not  exist  between  an  owner  of  a  chattel  and  a  hirer  thereoi 
This  is  made  clear  by  the  examples  to  which  he  alludes  to  show  his 
meaning.  He  takes  as  instances — (a)  blocks  of  stone  placed  in  posi'- 
tion  as  a  dry  stone  wall,  or  stacked  in  a  builder's  yard ;  (6)  a  ship's 
anchor  affixed  to  the  soil,  whether  to  hold  a  ship  riding  thereto  or  to 
hold  a  suspension  bridge.    In  each  of  these  instances  it  will  be  seen 
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that  the  circumstances  to  show  intention  were  the  degree  and  object 
of  the  annexation,  which  were  in  themselves  apparent,  and  thus 
manifested  the  intention.  Lord  Blaokbubn  in  his  proposed  rule 
was  not  contemplating  a  hire-and-purchase  agreement  between  the 
owner  of  a  chattel  and  a  hirer,  or  any  agreement  unknown  to 
either  a  vendee  or  mortgagee  in  fee  of  land,  and  the  argument  that 
such  a  consideration  was  to  be  entertained  is  in  our  judgment  not 
well  founded.  It  was  further  argued  on  behalf  of  the 
plaintiff  that  the  cases  of  Wood  v.  Hewett  and  of  *  Zancas-  [*  121] 
ter  V.  £ve  showed  that  the  intention  of  the  parties  affixing 
a  chattel  to  the  soil  must  be  ascertained  when  considering  whether 
a  chattel  is  or  is  not  a  fixture  and  part  of  the  soil.  In  our  opinion 
these  cases  do  not  show  this ;  and,  indeed,  if  they  did,  as  before 
stated,  if  the  hire^nd-purchase  agreement  is  considered  it  does  not 
show  what  the  plaintiff  says  it  does.  In  the  first  case,  Wood  v. 
Sewett,  the  plaintiff,  a  miller,  had  put  up  a  movable  hatch,  which 
worked  up  and  down  a  groove  in  some  immovable  masonry  and 
brickwork  upon  the  defendant's  land,  and  he  had  so  used  it  for 
years,  the  complaint  against  the  defendant  being  that  he  had 
pulled  up  and  taken  away  the  hatch.  The  question  was  whether 
this  movable  hatch  remained  the  plaintiff's,  or  had  become  the 
property  of  the  defendant  The  jury  found  that  this  hatch  re- 
mained the  property  of  the  plaintiff,  and  the  Court  in  banco  held, 
as  we  read  the  case,  that  the  jury  were  well  warranted  in  finding 
thaty  between  the  plaintiff  and  the  defendant,  the  former  had 
become  entitled  to  have  the  hatch,  which  was  his  own  property, 
standing  in  the  soil  of  the  defendant;  in  other  words,  that  it 
might  be  inferred  that  the  plaintiff  had  acquired  an  easement  of 
having  his  hatch  on  the  defendant's  land,  and  could  therefore  sue 
for  interference  therewith.  There  was  no  question  in  this  case 
between  a  mortgagee  and  a  third  party.  In  the  second  case,  Zan- 
caster  v.  Eve,  the  plaintiff,  who  was  a  wharfinger,  many  years 
before  the  action  was  brought,  had  driven  a  pile  into  the  bed  of 
the  Thames,  which  was  the  property  of  the  Crown,  for  the  purpose 
of  carrying  on  the  necessary  business  of  his  wharf,  and  for  years 
and  years  bad  used  this  pile  without  interruption  by  any  one,  until 
the  defendant's  barge,  by  reason  of  the  negligence  of  the  defend- 
ant's servant,  ran  against  it  and  carried  it  away.  The  point  taken 
by  the  defendant  was,  that  the  pile  had  been  affixed  to  and  formed 
part  of  the  bed  of  the  river,  which  was  not  the  property  of  the 
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plaintiff,  and  that  therefore  he  could  maintain  no  action  for  injury 
thereto ;  but  the  Court  held  that,  as  between  the  plaintiff  and  the 
Crown,  it  ought  to  be  inferred  that,  although  the  pile  had  been 
affixed  in  the  soil  of  the  river,  jet  it  was  so  affixed  by  agreement 
between  the  plaintiff  and  the  Crown  that  the  former  should  have 
an  easement  over  the  Crown's  property  so  as  to  be  able  to  use  the 
pile,  which  was  necessary  for  carrying  on  the  business  of  the  plain- 
tiff's wharf.  That  is  the  point  decided,  though  there  are,  as  has 
been  pointed  out,  some  isolated  passages  as  to  the  intention  of 
persons  when  affixing  a  chattel  to  the  soil  That  the  plaintiff  had 
a  cause  of  action  in  some  form  or  other  against  the  defendant 
cannot  be  denied ;  but  if  the  case  decided,  as  it  is  argued  it  did, 
that  the  pile  remained  a  chattel,  we  do  not  agree  with  it. 

That  a  person  can  agree  to  affix  a  chattel  to  the  soil  of  another 
so  that  it  becomes  part  of  that  other's  freehold,  upon  the  terms 
that  the  one  shall  be  at  liberty  in  certain  events  to  retake  posses- 
sion, we  do  not  doubt;  but  how  a  de  facto  fixture  becomes  not  a 
fixture  or  is  not  a  fixture  as  regards  a  purchaser  of  land  for  value 
and  without  notice,  by  reason  of  some  bargain  between  the  affixers, 
we  do  not  understand,  nor  has  any  authority  to  support  this  con- 
tention been  adduced. 

The  point  as  to  the  effect  of  the  plate  on  the  gas-engine  when 
delivered  comes  to  nothing,  for  the  plate  was  no  more  than  an 
indication  of  what  the  agreement  was  between  the  plaintiff  and 
King ;  and  as  there  is  no  evidence  whatever  that  the  defendant 
was  ever  made  aware  of  it,  it  cannot  affect  his  right  as  mortgagee 
in  fee  of  King's  land. 

For  the  reasons  above  given,  we  think  that  the  gas-engine 
became  affixed  to  and  was  part  of  King's  freehold,  and  thus  passed 
to  Mr.  Gorringe  as  mortgagee  in  fee  of  King's  land.  In  our  judg- 
ment, Mr.  Justice  Kekewich  was  right  when  he  gave  judgment  for 
the  defendant,  and  this  appeal  must  be  dismissed  with  costs. 

ENGLISH  NOTES. 

The  conditions  under  which  a  chattel  becomes  in  law  part  of  the  land 
appear  to  be  capable  of  being  classified  (see  Campbell  on  Sale,  2d  ed., 
p.  5  et  seq,)  as  follows:  — 

(a)  Things  fixed  to  the  land  in  a  permanent  manner :  Cave  v.  Wood, 
2  Vem.  508;  D'EyncouH  v.  Gregory  (1866),  L.  R.  3  Eq.  282, 
36  L.  J.  Ch.  107,  15  W.  R.  186;  aimie  v.  Wood  (1869),  L.  B. 
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3  Ex.  257,  4  Ex.  328,  38  L.  J,  Ex.  223,  20  L.  T.  1012;  Ex  parte 
Ashlmry,  &c.  (1868),  L.  K  4  Ch.  630,  38  L.  J.  Bk.  9,  20  L.  T. 
997,  17  W.  R.  997;  LongboUom  v.  Berry  (1869),  L.  R.  5  Q.  B. 
123,  39  L.  J.  Q.  B.  37,  22  L.  T.  385;  Holland  y.  Hodgson  (1872), 
L.  R.  7  C.  P.  328,  41  L.  J.  C.  P.  146,  26  L.  T.  709,  20  W.  R. 
990;  Sheffield  &  S.  Yorkshire,  &c.  Society  v.  Harrison  (1884) j 
15  Q.  B.  D.  358,  54  L.  J.  Q.  B.  15,  51 L.  T.  649,  33  W.  R.  144; 
Tottenham  v.  Swansea  Zinc  Ore  Co.  (1885),  52  L.  T.  738. 
(h)  Things  fixed  in  what  has  been  called  a  guo^i-permanent  manner 
(by  means  of  bolts  or  screws) :  Longbottom  v.  Berry  (1869), 
L.  R.  5  Q.  B.  123,  39  L.  J.  Q.  B.  37,  22  L.  T.  385;  Hobson 
V.  Gorringe  (No.  2,  p.  208,  supra), 

(c)  Things  forming  (although  not  physically  attached  to  the  land)  an 

essential  part  of  a  machine  or  thing  fixed  in  a  permanent  or 
^tfo^i-permanent  manner  to  land,  e.  g,  an  upper  millstone: 
Walmsley  v,  Milne  (1859),  7  C.  B.  (N.  S.)  115,  29  L.  J.  C.  P. 
97,  6  Jur.  (N.  S.)  125,  1  L.  T.  62;  Wystow's  Case,  cited  in 
Liford^s  Case,  11  Co.  Rep.  50.  The  remoFable  part  of  a  machine 
having  one  part  fixed.  Longbottom  v.  Berry  (supra) ;  Ex  parte 
Ashbury,  &c,  (supra).  Compare  Tripp  v.  Armitage  (1839),  4  M, 
&  W.  657,  1  Horn.  &  H.  442,  where  sash  frames  intended  for  a 
building,  but  which  had  not  been  fitted,  were  held  not  to  be 
parts  of  the  building. 

(d)  Things  set  in  a  fixed  place  for  permanent  use  and  enjoyment  in 

connection  with  the  land;  e,  g.  a  floating  landing-stage  perma- 
nently moored  in  a  fixed  site :  Forrest  v.  Overseers  of  Green- 
wich (1858),  8  El.  &  Bl.  890,  27  L.  J.  M.  C.  96,  4  Jur.  (N.  S.) 
480.      This  may  be  used  as  a  fair  illustration,  although  the 
question  was  one  of  rating,  which  may  turn  on  other  considera- 
tions.    See  Tyne  Boiler  Works  Co,  v.  Overseers  of  Longbenton 
(C.  A.  1886),  18  Q.  B.  D.  81,  56  L.  J.  M.  C.  8,  55  L.  T.  825,  35 
W.  R.  110.    Another  example  may  be  taken  from  the  sculptured 
marbles  resting  by  their  own  weight,  but  forming  part  of  the 
architectural  design,  in  D^Eyncourt  v.  Gregory  (supra). 
The  case  of  Hellawell  v.  Eastwood  (1850),  6  Ex.  295,  20  L.  J.  Ex. 
154,  where  certain  cotton-spinning  machines  called  '^  mules ''  were  held 
not  to  be  fixtures,  has  been  cited  in  numerous  cases  —  always  by  the 
unsuccessful  party.     It  has  been  frequently  commented  on,  and  at- 
tempted to  be  distinguished  in  the  judgments.     It  may  be  observed 
that  it  is  again  cited  unsuccessfully  in  the  argument  in  Hobson  v. 
Gorringe  (No.  2,  supra),  but  apparently  not  thought  worth  mentioning 
in  the  judgments.     It  may  be  safely  treated  as  overruled  in  principle. 
Things  coming  within  any  of  the  categories  above  mentioned  come 
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within  what  may  be  called  the  strict  rule  as  to  fixtures :  Quod  plantO' 
tur  solo,  solo  cedit. 

The  strict  rule  applies  as  between  a  mortgagee  of  the  freehold  on  the 
one  part  and  the  mortgagor  and  those  claiming  under  him  on  the  other 
part.  Walmsley  v.  MUne  (supra) ;  Climie  v.  Wood  (supra) ;  Ex  parte 
Ashbury,  &o,  (supra)]  Tottenham  v.  Swansea  Zinc  Ore  Co.  (supra). 
See  also  Culliwick  v.  Swindell  (1866),  L.  R.  3  Eq.  249,  36  L.  J.  Ch. 
173,  15  W.  R.  216.  It  also  holds  good  in  favour  of  a  mortgagee  or 
purchaser  for  value  against  the  claim  of  a  third  party  of  which  he  had 
no  notice.     Hobson  v.  Ghrringe  (No.  2,  supra). 

The  strict  rule  also  applies  between  a  person  claiming  under  a  specific 
bequest  of  leasehold  estate  and  the  residuary  legatee :  In  re  Sharman^s 
Estate^  Shannan  v.  Eose  (2  May,  1873),  W.  N.  p.  99;  and  in  a  ques- 
tion whether  a  thing  is  ''  goods  "  within  the  reputed  ownership  clause 
of  the  Bankruptcy  Acts:  Bom  v.  Baker  (1808),  9  East,  216,  9  R.  R. 
541;  Ex  parte  Lloyd,  In  the  Matter  of  Ogden  (1834),  1  Mont.  &  Ayr. 
494;  Ex  paHe  Brown,  In  re  Meed  (1878),  9  Ch.  D.  389,  48  L.  J.  Bk. 
10,  39  L.  T.  338,  27  W.  R.  219. 

The  strict  nile  applies  generally  in  questions  between  heir  or  devisee 
and  executor.  Elwes  v.  Maw  (No.  1,  supra);  Lee  v.  Eisdon  (1816), 
per  GiBBS,  C.  J.,  7  Taunt.  190,  17  R.  R.  486;  Fishery.  Dixon  (1845), 
12  CI.  &  Fin.  312;  Norton  v.  Dashwood  (Chttty,  J.,  1896),  1896, 
2  Ch.  497,  65  L.  J.  Ch.  737,  75  L.  T.  205,  44  W.  R.  680.  But  this 
is  subject  to  the  exception  of  emblements.  See  10  R.  C.  392.  The 
same  rule  applies  generally  in  a  question  whether  a  thing  which  is  the 
property  of  a  freeholder  in  the  land  is  liable  to  be  seized  under  a  writ 
directing  seizure  of  his  goods  and  chattels.  Winn  v.  Ingilby  (1822), 
5  B.  &  Aid.  625,  24  R.  R.  503.  And  see  Farrant  v.  Thompson,  No.* 
5  of  "Execution,"  11  R.  C.  647,  658.  This  is  also  subject  to  the  ex- 
ception of  emblements.  See  10  R.  C.  392.  The  same  rule  applies 
generally  in  a  question  whether  a  thing  is  a  chattel  and  as  such  liable 
to  be  distrained.  Turner  v.  Cameron  (1870),  L.  R.  5  Q.  B.  306, 
39  L.  J.  Q.  B.  125,  22  L.  T.  525,  18  W.  R.  544.  This  is  also  subject 
by  statute  to  the  exception  of  emblements.     See  10  R.  C.  392. 

The  strict  rule  is  relaxed  to  some  -extent  in  questions  between  ex- 
ecutors of  tenant  for  life  and  remainder-man  in  a  settled  estate.  Laufton 
v.  Lawton,  3  Atk.  16;  Elwes  y.  Maw  (No.  1,  s^t.prd)\  Wiltshear  v. 
CoUrell  (1853),  1  El.  &  Bl.  674,  22  L.  J.  Q.  B.  177,  17  Jur.  758; 
D'EyncouH  v.  Gregory  (1866),  L.  R.  3  Eq.  882,  36  L.  J.  Ch,  107, 
15  W.  R.  186. 

The  strict  rule  is  relaxed  to  a  greater  extent  between  landlord  and 
tenant.  As  to  the  things  which  may  be  treated  as  tenants'  fixtures,  no 
general  rule  can  be  laid  down,  much  depending  on  the  nature  and 
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object  of  the  teBancy.  The  tenant  is  entitled  daring  his  tenancy  to 
Temove  snch  fixtures,  reinstating  the  premises.  Elwes  y.  Maw  (No.  1, 
9upra)]  Pugh  v.  Arton  (1869),  L.  R.  8  Eq.  626,  38  L.  J.  Ch.  619,  20 
L.  T.  865;  Wake  v.  Hall  (H.  L.  1883),  8  App.  Cas.  195;  Cosby  v.  Shaw 
(1888),  19  L.  R.  Ir.  307;  Barffy.  Probyn  (1895),  64  L.  J.  Q.  B.  557, 
73  L.  T.  118;  Thomas  v.  Jennings  (1896),  66  L.  J.  Q.  B.  5,  75  L.  T. 
274,  45  W.  R.  93.  The  tenant's  right  has  been  allowed  between  a 
mortgagee  of  the  landlord  and  a  tenant  of  the  mortgagor,  who,  without 
interference  by  the  mortgagee,  has  entered  and  put  up  fixtures.  Sanders 
V.  Davies  (1886),  15  Q.  B.  D.  218,  54  L.  J.  Q.  B.  576,  33  W.  R.  665. 
The  distinction  is  obvious  between  this  case  and  the  above  case  of  Hobson 
V.  Ganringe  (No.  2,  supra),  where  at  the  time  of  the  mortgage  there  are 
fixtures  on  the  premises  which  a  third  party,  by  an  agreement  with  the 
mortgagor  of  which  the  mortgagee  has  no  notice,  is  entitled  to  remove. 
Sanders  v.  Davis  was  followed  in  Cumberland  Union  Banking  Co, 
V.  MarypoH  HematUe  Iron  Co.  (1892),  1892,  1  Ch.  415,  61  L.  J.  Ch. 
227,  66  L.  T.  108,  40  W.  R.  280;  and  in  Oough  v.  Wood  (C.  A.  1894), 
1894, 1  Q.  B.  713,  63  L.  J.  Q.  B.  564,  70  L.  T.  297,  42  W.  R  469. 

As  to  the  questions  whether  the  thing  is  within  the  term  *'  personal 
chattels"  or  "  trade  machinery"  so  as  to  be  within  the  operation  of  the 
Bills  of  Sale  Acts,  see  5  R.  C.  32,  34,  73.  And  observe  that  these  Acts 
do  not  apply  to  trade  machinery,  which  is  attached  to  the  freehold  and 
passes  to  the  mortgagee  by  virtue  of  the  mere  conveyance  of  the  fee. 
In  re  Yates,  Batcheldor  v.  Ya;tes  (C.  A.  1888),  38  Ch.  D.  112,  57  L.  J. 
Ch.  697,  59  L.  T.  47,  36  W.  R.  563. 

AMERICAN  NOTES. 

The  two  principal  cases  are  repeatedly  cited  by  Mr.  Elwell  in  his  treatise 
on  Fixtures.  This  writer,  quoting  Lord  Kenyon's  dictum  as  to  the  right  of 
gardeners  to  remove  buildings  and  trees  erected  and  planted  to  carry  on  the 
nursery  business,  says  that  although  it  was  disapproved  by  Ix)rd  Ellenbor- 
ough  in  Elwes  v.  Maw,  "it  is  believed  to  be  a  correct  statement  of  the 
law." 

A  learned  writer  in  3  Albany  Law  Journal,  408,  after  citing  the  case  in 
the  Year  Book,  ii.  518,  referred  to  in  Co.  Litt.  53  a,  observes :  <<  This  decision, 
which  is  the  first  of  the  reported  decisions  upon  the  matter,  probably  checked 
for  a  time  the  enterprise  of  the  villein  improver ;  but  that  enterprise  soon 
discovered  other  contrivances  whereby  to  elude  or  to  defeat  the  landlord's 
right.  These  contrivances  we  shall  consider  hereafter;  for  the  present  we 
must  follow  up  the  effect  of  the  decision  itself.  It  appears,  then,  that  the 
dedsion  was  thoroughly  effective,  and  even  final,  upon  the  particular  state  of 
matters  in  respect  of  which  it  was  pronounced ;  for  although  we  do  indeed 
find  a  considerable  number  of  cases,  both  early  and  recent  (being  the  cases 
hereinafter  in  that  relation  mentioned),  upon  matters  more  or  less  resembling 
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this  particular  state  of  matters,  yet  we  do  not  find  any  other  instance  of  a 
dispute  regarding  the  identical  state  of  matters,  until  so  recent  a  date  as  the 
beginning  of  the  present  century,  when  the  same  question  was  again  raised, 
and  apparently  in  a  wilful  or  intentional  manner,  in  the  great  case  of  Elwes 
V.  Maw  (3  Eaat,  38),  decided  by  Lord  EUenborough  in  1803.  The  induce- 
ment for  bringing  this  case  forward  at  all  at  the  time  appears,  as  well  from 
the  arguments  of  counsel  as  from  the  judgment  delivered  in  it,  to  have  been 
the  hope  of  being  able,  upon  the  strength  of  the  (as  we  shall  see)  admitted 
liberality  of  the  law  of  fixtures  in  matters  other  than  the  strictly  agricultural, 
to  extend  the  like  liberality  to  the  strictly  agricultural  fixtures  also,  and 
thereby  to  dissipate  and  to  dispel  by  one  decision,  conceived  in  the  modem 
spirit,  the  rigor  of  law  which  had  descended  without  mitigation  from  the 
olden  times.  But  the  endeavor  failed  of  its  object,  and  the  old  rigor  of  the 
law  of  agricultural  fixtures  —  where  those  fixtures  were  buildings  let  into 
the  ground  —  survived  then,  as  it  still  survives,  the  noble  and  learned  judge 
having  decided,  after  an  examination  of  all  the  cases,  that  no  adjudged  case 
had  yet  gone  the  length  of  establishing  that  buildings  subservient  to  the  pur- 
pose of  agriculture,  as  distinguished  from  those  of  trade,  were  removable  by 
the  tenant  himself  who  built  them  during  his  term." 

The  law  of  this  country  is  very  lenient  toward  the  tenant  in  respect  to 
fixtures  put  on  the  demised  premises  by  him  for  the  purposes  of  trade.  In 
Coombs  V.  Jordan,  3  Bland  Chancery  (Maryland),  284 ;  22  Am.  Dec.  236,  the 
court,  citing  Elwes  v.  MaWj  said :  *<  A  tenant  who  is  a  nurseryman  and  gardener 
may  remove  trees,  shrubs,  &c."  Such  is  the  doctrine  of  King  v.  WUcomb,  7 
Barbour  (N.  Y.  Sup.  Ct.),  266 ;  MiUer  v.  Baker,  1  Metcalf  (Mass.),  27  (citing 
Penton  v.  Rohari) ;  and  (phiter)  Maples  v.  Milton,  31  Connecticut,  598. 

But  nursery  trees  pass  by  mortgage.  Adams  v.  Beadle,  47  Iowa,  439 ;  29 
Am.  Rep.  487. 

A  very  strong  case,  fairly  illustrating  the  prevalent  doctrine,  is  Conrad  v. 
Saginaw  M,  Co.,  54  Michigan,  249 ;  52  Am.  Rep.  817,  where  engines  and  boil- 
ers erected  by  the  tenant  on  brick  and  stone  foundations,  bolted  down  solidly 
to  the  ground,  and  walled  in  with  brick  arches,  and  dwellings  erected  by  him 
for  his  employees,  standing  on  posts  or  dry  stone  walls  piled  together,  all 
intended  to  be  merely  accessory  to  the  tenancy,  and  without  intention  to 
make  them  permanent,  and  capable  of  removal  without  material  disturbance 
to  the  land,  were  held  to  be  trade  fixtures,  removable  at  or  before  the  termi- 
nation of  the  lease.  The  Court  cited  no  authorities.  So  in  White*s  Appeal^ 
10  Penn.  State,  252,  of  an  engine-house  built  of  stone  and  wood,  with  a  stone 
foundation.  So  in  Brown  v.  Reno  E.  L,  (f  P.  Co.,  55  Federal  Reporter,  229, 
of  a  building  erected  on  a  solid  foundation  of  masonry,  with  machinery  for 
carrying  on  the  business  of  producing  electricity.  So  in  Bliss  v.  Whitney^ 
9  AUen  (Mass.),  114,  of  platform  scales  set  in  an  excavation  in  a  highway,  and 
extending  under  a  building  on  adjoining  land,  and  up  into  a  room  to  which 
that  part  of  the  scales  by  which  the  weight  is  ascertained  is  firmly  attached 
as  a  fixture.  So  of  a  dwelling-house,  erected  on  a  foundation  of  masonry,  for 
carrying  on  the  dairy  business  as  well  as  for  dwelling.  Van  Ness  v.  Pacard, 
2  Peters  (U.  S.  Sup.  Ct.),  137.    Story,  J.,  said  (obiter) :  «*But  between  land- 
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lord  and  tenant  it  is  not  so  clear  that  the  rigid  rule  of  the  common  law,  at 
least  as  it  is  expounded  in  3  East,  8d,  was  so  applicable  to  their  [our  ances- 
tors'] situation  as  to  give  rise  to  necessary  presumptions  in  its  favor.  This 
country  was  a  wilderness,  and  its  uniyeraed  policy  was  to  procure  its  cultivsr 
iion  and  improvement  The  owner  of  the  soil,  as  well  as  the  public,  had 
every  motive  to  encourage  the  tenant  to  devote  himself  to  agriculture,  and  to 
favor  any  erections  which  should  aid  this  result;  yet  in  the  comparative 
poverty  of  the  country,  what  tenant  could  afford  to  erect  fixtures  of  much 
expense  or  value,  if  he  was  to  lose  his  whole  interest  therein  by  the  very  act 
of  erection  ?  His  cabin  or  log  hut,  however  necessary  for  any  improvement 
of  the  soil,  would  cease  to  be  his  the  moment  it  was  finished.**  Citing  Penion 
V.  Robartj  2  East,  88  (cited  p.  108,  ante),  approved  in  Searl  v.  School  Dixtricty 
m  United  States,  561. 

In  Wiggins  Ferry  Co.  v.  O.  {r  M,  RaUteay  Co.,  142  United  States,  396,  416, 
it  was  held  that  rails  laid  by  a  tenant  on  leased  land  for  railway  purposes 
were  removable.  The  Court  said :  <<  As  between  landlord  and  tenant,  or  one 
in  temporary  possession  of  lands  under  any  i^reement  whatever  for  the  use 
of  the  same,  the  law  is  extremely  indulgent  to  the  latter  with  respect  to  the 
fixtures  for  a  purpose  connected  with  such  temporary  possession.  [Citing 
and  approving  Van  Ness  v.  Pacard.]  Indeed,  it  is  difficult  to  conceive  that 
any  fixture,  however  solid,  permanent,  and  closely  attached  to  the  realty, 
placed  there  for  the  mere  purposes  of  trade,  may  not  be  removed  at  the  end 
of  the  term.  In  the  case  of  Wagner  v.  Cleveland  and  Toledo  Railroad,  22 
Ohio  State,  563,  it  was  held  that  stone  piers,  built  by  a  railroad  company  as 
part  of  its  road  on  lauds  over  which  it  had  acquired  the  right  of  way,  did  not, 
though  firmly  imbedded  in  the  earth,  become  the  property  of  the  owner  of 
the  land,  and  that  upon  the  abandonment  of  the  road  the  company  might 
remove  such  structures  as  personal  property."  Citing  also  Northern  Cent  R. 
V.  Canton  Co.,  30  Maryland,  347,  to  the  same  effect. 

In  Ombony  v.  Jones,  19  New  York,  234,  a  large  ball-room,  erected  on  stone 
piers  sunk  in  the  ground  by  the  lessee  of  an  inn  used  as  a  summer  resort, 
was  held  to  be  a  removable  trade  fixture,  citing  Penton  v.  Robart,  This  was 
put  on  the  rather  ingenious  ground  that  the  innkeeper  was  exercising  a  trade. 
But  unless  the  erection  is  for  a  trade  purpose,  and  when  it  is  exclusively  for 
a  dwelling,  the  contrary  rule  prevails ;  as  in  the  case  of  the  <*  summer  house"  ' 
erected  on  blocks  or  pillars.   Reid  v.  Kirk,  12  Richardson  Law  (So.  Car.),  54. 

In  Holmes  v.  Tremper,  20  Johnson,  29;  11  Am.  Dec.  238,  the  tenant  was 
aUowed  to  remove  a  cider  mill  and  press,  the  Court  saying  of  Eltoes  v.  Maw : 
*  This  case  does  not  call  for  any  expression  of  our  opinion  on  the  correctness 
of  that  decision,  nor  do  we  intend  to  approve  or  disapprove  of  it.  It  is  very 
materially  different  from  the  present  case."  (This  case  was  cited  by  Story,  J., 
in  Van  Ness  v.  Pacard,  supra,  observing :  ^  It  is  quite  certain  that  the  Supreme 
Court  of  New  York  were  not  prepared  at  tiiat  time  to  adopt  the  doctrine  of 
Elwes  V.  Maw,  in  respect  to  erections  for  agricultural  purposes.")  The  same 
remark  would  apply  to  Whiting  v.  Brastow,  4  Pickering  (Mass.),  310,  which 
related  to  a  padlock  and  boards  forming  a  bin,  the  Court  observing:  "  There 
seems  to  be  &o  doubt  that,  according  to  the  later  decisions  in  England,  and 
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several  cases  in  our  books,  a  tenant  for  life,  years,  or  for  will,  may,  at  the 
expiration  of  his  estate,  remove  from  the  freehold  all  such  improvements  as 
were  erected  or  placed  there  by  him,  the  removal  of  which  will  not  injure  the 
premises,  or  put  them  in  a  worse  plight  than  they  were  in  when  he  took  pos- 
session." Citing  Elwes  v.  Maw.  The  last  two  cases  were  clearly  cases  of 
mere  chattels.  The  language  last  quoted  must  be  qualified  by  the  condition, 
that  as  to  real  fixtures,  the  right  of  removal  by  a  tenant  does  not  exist  unless 
they  were  affixed  with  the  intention  of  i-emoval,  and  were  designed  for  and 
used  in  trade.  To  this  effect  is  Friedlander  v.  Hewitt^  30  Nebraska,  783; 
0  Lawyers'  Rep.  Annotated,  700,  the  case  of  an  annexation  to  a  building  of  a 
wooden  addition  of  considerable  size,  set  on  wooden  posts,  but  connected  with, 
the  original  structure.  So  of  Winship  v.  Pitts,  3  Paige  (N.  Y.  Chan.),  259. 
Van  Ness  v.  Pacard,  supra,  recognizes  the  limitation  that  a  building  erected 
chiefly  as  a  dwelling,  and  independently  of  carrying  on  a  trade,  would  not  be 
removable. 

In  Fisher  v.  Dixon^  12  CL  &  F.  312,  Lord  Campbell,  speaking  of  the 
famous  cider-mill  case,  decided  by  Comyns,  C.  B.,  and  cited  in  Lawton  v. 
Lawton,  says :  **  We  know  that  a  cider-mill  is  not  necessarily  affixed  to  tlie  free- 
hold, a  familiar  instance  of  which  is  given  in  the  Vicar  of  Wakefield,  where 
when  a  match  was  proposed  between  one  of  the  Misses  Primrose  and  young 
farmer  Flamstead,  Moses  said,  <  I  hope  that  if  my  sister  marries  young  farmer 
Flamstead,  he  will  lend  us  his  cider-mill.' "  One  can  hardly  regard  the  simple 
Moses  of  that  romance  as  so  good  legal  authority  as  the  Hebrew  law-giver. 

If  however  the  trade  fixture  cannot  be  removed  without  manifest  injury 
to  the  soil  or  building  in  its  original  condition,  it  may  may  not  be  removed. 
So  held  of  a  baker's  oven,  in  CaUamore  v.  GUlis,  149  Massachusetts,  578 ;  14 
Am.  St.  Rep.  460 ;  5  Lawyers'  Rep.  Annotated,  150,  distinguishing  Penton  y. 
Robart, 

In  McCtUlough  v.  Irvine's  Ex*rn,  13  Penn.  State,  438,  the  Court  observed : 
"  A  two-story  brick  house  and  a  large  brick  barn  —  the  buildings  in  contro- 
versy—  are  not  instruments  or  implements  of  any  trade.  They  are  great 
conveniences,  which  enable  men  of  all  sorts  to  enjoy  the  fruits  of  their  labor 
or  trade.  If  you  make  these  an  exception,  nothing  is  essentially  of  the  realty, 
except  the  earth  itself,  and  that  which  is  in  its  bowels.  The  exceptions  have 
been  carried  very  far  by  some  decisions  of  the  Eastern  States,  particularly  in 
Whiting  v.  BrastoWy  4  Pick.  310 ;  Holmes  v.  Tremper,  20  Johns.  29 ;  11  Am.  Dec. 
238 ;  and  Van  Ness  v.  Pacard,  2  Pet.  143.  It  is,  however,  in  somewhat  loose 
expressions  of  the  Court  in  these  cases,  and  not  from  the  cases  themselves,  that 
the  principle  asserted  derives  some  countenance.  The  first,  where  the  dicta 
are  the  most  latitudinarian,  was  merely  the  removal  of  a  padlock  and  some 
loose  boards,  about  which  there  never  could  have  been  any  reasonable  doubt. 
The  second  was  the  removal  of  a  cider-press  by  the  tenant,  and  there,  no 
reasonable  doubt  of  its  being  an  implement  for  the  manufacture  of  cider 
could  be  entertained.  The  last  case  runs  to  a  little  more  magnitude,  for  it 
was  removing  a  sort  of  a  house,  but  a  house  erected  for  the  manufacturing  of 
a  commodity ;  and  the  decision  goes  expressly  upon  the  ground  of  its  not 
being  a  dwelling-house.    None  of  these  cases,  either  expressly  or  by  impUca- 
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tion,  overrule  Elwes  v.  Maw^  3  East,  in  which  it  was  held  that  an  agricultaral 
tenant  could  not  remove,  during  the  continuance  of  the  lease,  a  beast-house, 
carpenter-shop,  and  fuel-house  erected  for  the  use  of  the  farm,  even  though 
he  left  the  premises  as  he  found  them.'' 

The  subject  is  very  learnedly  discussed  in  Cannon  v.  Hare^  1  Tennessee 
Chancery,  22,  a  case  of  tenancy  for  life,  citing  Elwes  v.  Maw,  examining  the 
chief  authorities  on  the  point  in  question  under  this  Rule. 

It  is  very  generally  held  that  such  fixtures  must  be  removed  during  the 
term.  Morey  v.  Hoyt,  62  Connecticut,  542 ;  19  Lawyers'  Rep.  Annotated,  611, 
and  cases  cited;  Blis9  v.  Whitney,  9  Allen  (Mass.),  114. 


FOREIGN  ENLISTMENT. 

EEG.  V.  JAMESON. 
(q.  b.  d.  1896.) 

RULE. 

An  offence  against  the  Foreign  Enlistment  Act,  1870 
(33  &  34  Vict.,  c.  90),  is  committed  by  a  British  subject 
who,  although  resident  outside  the  dominions  of  the  Crown, 
takes  part  in  the  fitting  out  within  those  dominions  of  a 
hostile  expedition  having  as  its  objective  a  State  in  friend- 
ship with  Her  Majesty. 

Seg.  T.  Jameson  and  othen. 

1896,  a  Q.  B.  425-431  (8.  c.  65  L.  J.  M.  C.  218;  75  L.  T.  77). 

Foreign  Enlistment  Act,  1870  (88  tt  84  Vict,  c.  90).  [425] 

By  8.  14  of  the  Foreign  Enlistment  Act,  1870,  "  If  any  pereon  within  the 
limits  of  Her  Majesty's  dominions,  and  without  the  licence  of  Her  Majesty, 
prepares  or  fits  out  any  naval  or  military  expedition  to  proceed  against  the 
dominions  of  any  friendly  State,  the  following  consequences  shall  ensue : 
(1.)  Every  person  engaged  in  such  preparation  or  fitting  out,  or  assisting 
therein,  or  employed  in  any  capacity  in  such  expedition,  shall  be  guilty  of 


HM,  that,  if  there  be  an  unlawful  pre^^aration  of  an  expedition  by  some 
person  within  Her  Majesty's  dominions,  any  British  subject  who  assists  in  such 
preparation  will  be  guilty  of  an  offence  even  though  he  renders  the  assistance 
fiiom  a  place  outside  Her  Majesty's  dominions. 

By  0.  2  of  the  said  Act,  *'  This  Act  shall  extend  to  all  the  dominions  of  Her 
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Majesty/*  Anil  by  s.  3,  ''  This  Act  ehall  oome  into  operation  in  the  United 
Kingdoin  immediately  on  the  passing  thereof,  and  shall  be  proclaimed  in  every 
British  possession  by  the  governor  thereof  as  soon  as  may  be  after  he  receives 
notice  of  this  Act,  and  shall  come  into  operation  in  that  British  possession  on 
the  day  of  such  proclamation." 

An  indictment  alleged  that  "  within  the  limits  of  Her  Majesty's  dominions 
and  after  the  coming  into  operation  therein  of  the  Act  called  *  The  Foreign  En- 
listment Act,  1870,'  ^  certain  oflEenoes  against  the  said  Act  were  committed :  — 

Held,  that  the  indictment  sufficiently  alleged  the  Act  to  have  been  in  opera- 
tion in  that  part  of  Her  Majesty's  dominions  in  which  the  alleged  offences  were 
committed. 

Motion  to  quash  an  indictment 

An  indictment  framed  under  s.  11  of  the  Foreign  Enlistment 
Act,  1870,  alleged  in  the  first  count  that  the  defendants  "  within 
the  limits  of  Her  Majesty's  dominions  and  after  the  coming  into 
operation  therein  of  the  Act  called  '  The  Foreign  Enlistment  Act, 
1870, '  and  without  the  licence  of  Her  Majesty,  were  unlawfully 
engaged  in  the  preparation  of  a  military  expedition  to  proceed 
against  the  dominions  of  a  certain  friendly  State  —  to  wit,  the 
South  African  Republic. "  The  remaining  counts  alleged  a  variety 
of  offences  against  the  said  section,  in  each  case  alleging  that  the 
preparation  or  fitting  out  of  the  expedition  was  *  within 
[*426]  the  limits  of  Her  Majesty's  dominions  and  *  after  the 
coming  into  operation  therein  of  the  Act*  The  ninth 
count  alleged  that  *  within  the  limits  of  Her  Majesty's  dominions 
and  after  the  coming  into  operation  therein  of  the  Act  called  '  The 
Foreign  Enlistment  Act,  1870,'  and  without  the  licence  of  Her 
Majesty,  a  military  expedition  was  prepared  to  proceed  against 
the  dominions  of  a  certain  friendly  State  —  to  wit,  the  South 
African  Eepublic;  and  that  (the  defendants),  after  the  coming 
into  operation  of  the  said  Act,  and  without  the  licence  of  Her 
Majesty,  unlawfully  did  assist  in  the  preparation  of  such  mili- 
tary expedition. "  The  subsequent  counts  were  variations  of  the 
ninth  count 

Sir  Edward  Clarke,  Q.  C.  (Sir  Frank  Lockwood,  Q.  C. ,  Carson, 
Q.  C,  C.  F.  Gill,  Alfred  Lyttelton,  J.  P.  Wallis,  Eoskill,  and 
H.  Spensley  with  him)  for  the  defendants.  —  The  indictment  is 
bad,  for  none  of  the  counts  contain  any  allegation  that  the  Foreign 
Enlistment  Act  was  in  force  in  that  part  of  the  Queen's  dominions 
in  which  the  illegal  expedition  was  prepared.  The  word  "  therein  * 
is  ambiguous,  and  might  mean  that  the  Act  was  in  force  in  some 
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other  part  of  the  dominions.  Further,  if  the  Crown  intends  to 
rely  on  a  preparation  in  a  British  possession,  there  is  no  averment 
that  the  Act  was  duly  proclaimed  in  such  possession.  But  it  is  a 
rule  of  criminal  procedure  that  every  fact  which  constitutes  the 
offence  shall  be  stated  in  the  indictment  The  pleading  must 
aver  facts,  not  conclusions  of  law.  In  Hawkins'  Pleas  of  the 
Crown,  Bk.  11. ,  c.  xxv. ,  s.  60,  it  is  laid  down  that  **  in  an  indict- 
ment nothing  material  shall  be  taken  by  intendment  or  implica- 
tion." In  Bex  v.  Woolcock,  5  C.  &  P.  516,  on  an  indictment 
under  the  Eiot  Act  for  a  felony  in  remaining  together  one  hour 
after  the  making  of  proclamation,  it  appeared  that  the  words  of 
the  proclamation  as  contained  in  the  book  from  which  it  was  read 
differed  from  the  statement  of  the  proclamation  in  a  certain  count 
of  the  indictment  by  containing  the  additional  words,  "  of  the  reign 
of. "  It  was  held  to  be  a  variance.  In  Bex  v.  JEverett,  8  B.  &  C. 
114,  an  information  for  unlawfully  soliciting  a  custom-house 
officer  to  neglect  his  duty  stated  that  dutiable  goods  were 
about  to  be  *  imported,  that  the  person  solicited  was  a  [*  427] 
custom-house  officer,  and  that  it  was  his  duty  as  such 
officer  to  seize  and  detain  all  such  goods  as  on  importation  would 
be  forfeited  to  the  King.  The  information  was  held  bad  on  the 
ground  that  it  was  not  the  duty  of  every  custom-house  officer  to 
seize  smuggled  goods,  and  that  the  averment  that  it  was  the  par- 
ticular officer's  duty  was  insufficient  without  showing  the  special 
facts  from  which  that  duty  arose.  Here  the  proclamation  of  the 
Act  is  a  material  part  of  the  offence.  Beg,  v.  Otway,  1  Ir.  C.  L  R 
69;  Wahh  v.  Beg.,  22  L  R  Ir.  314.  But  even  if  the  indictment 
is  not  bad  as  a  whole,  the  ninth  and  subsequent  counts  are  bad, 
inasmuch  as  they  do  not  allege  that  the  assistance  rendered  by  the 
defendants  to  the  other  persons  engaged  in  preparing  the  expedi- 
tion was  rendered  within  the  limits  of  the  Queen's  dominions. 
The  Act  does  not  apply  s.  11,  under  which  the  indictment  is 
framed,  outside  the  dominions,  even  to  British  subjects.  Every 
Act  is  pHmd  facie  to  be  read  as  only  applying  within  the  domin- 
ions. Bosset&r  v.  Cahlman,  22  L  J.  Ex.  128.  Even  if  there  were 
no  sections  in  the  Act  applying  in  terms  to  British  subjects  out- 
side the  dominions,  s.  11,  being  silent  on  the  subject,  ought  to  be 
read  as  not  so  applying.  But  the  presumption  that  it  was  not 
intended  to  apply  oxitside  the  dominions  is  strengthened  by  the  fact 
that  there  are  other  sections  —  e.  g.,  ss.  4,  5  —  which  expressly 
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provide  that  the  Act  shall  apply  to  certain  specified  acts  done 
by  British  subjects  outside.  Further,  if  the  Act  is  to  be  applied 
to  British  subjects  outside  the  dominions,  there  is  no  averment 
that  the  defendants  are  British  subjects. 

Sir  R  Webster,  A.-G.,  and  Sir  R  B.  Finlay,  S..G.  (H.  Sutton, 
C.  Mathews,  Avory,  and  J.  F.  Eawlinson  with  them),  for  the 
Crown.  — The  indictment  sufficiently  avers  that  the  Act  came  into 
force  within  the  limits  of  Her  Majesty's  dominions  so  far  as  is 
material  for  the  purposes  of  the  indictment  —  that  is  to  say, 
within  the  place  where  the  Acts  complained  of  were  committed. 
A  distinction  is  to  be  drawn  between  matters  of  inducement  and 
matters  which  are  the  gist  of  the  oflfence.  The  former 
[*  428]  (under  which  head  comes  the  fact  of  the  statute  being  *  in 
operation  in  the  particular  place)  may  be  stated  generally. 
Reg.  V.  Bidwell,  1  Den.  C.  C.  222.  The  case  of  Bex  v.  Everett, 
8  B.  &  C.  114,  belongs  to  the  latter  class.  There  the  duty 
alleged  was  a  special  duty  lying  on  the  particular  custom-house 
officer,  and  it  was  necessary  to  show  how  it  arose.  Here  the  duty, 
the  breach  of  which  is  complained  of,  is  a  duty  resting  on  all 
persons  alike.  The  objections  to  the  ninth  and  subsequent  counts 
are  equally  untenable.  If  there  has  been  an  illegal  preparation 
of  an  expedition  within  the  dominions,  the  offence  of  assisting 
may  be  committed  outside  the  dominions,  at  all  events  by  British 
subjects.  Sub-s.  1  of  s.  11  purposely  omits  the  words  **  within 
the  limits  of  Her  Majesty's  dominions,"  for  to  have  inserted  them 
would  have  tended  to  defeat  the  object  of  the  Act  The  omission 
to  aver  that  the  defendants  are  British  subjects  is  not  an  objection 
that  can  be  taken  to  the  indictment 

Sir  Edward  Clarke,  Q.  C. ,  in  reply. 

Lord  EussELL  of  Killowen,  C.  J.  — This  is  an  application  made 
on  behalf  of  the  defendants  to  quash  the  indictment,  or  in  the 
alternative  to  quash  certain  counts  of  the  indictment  Such  an 
application  is  one  the  granting  of  which  is  within  certain  limits 
in  the  discretion  of  the  Court  If  the  Court  should  be  of  opinion 
that  the  indictment  is  clearly  bad,  or  that  any  counts  in  it  are 
clearly  bad,  it  would  be  the  duty  of  the  Court  to  quash  the  one 
or  the  other,  as  the  case  might  be.  If  the  matter  were  one  of 
doubt,  and  if  the  language  of  the  indictment,  or  of  certain  counts 
in  it,  were  such  as  to  cause  embarrassment  to  the  defendants  in 
their  defence  and  to  prejudice  the  fair  trial  of  the  case,  then  the 
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Court  would  have  discretion  to  quash  the  indictment,  or  such 
counts  of  it  as  might  be  necessary.  We  have,  however,  come  to 
the  conclusion  that  none  of  the  objections  which  have  been  raised 
in  this  case,  either  to  the  indictment  as  a  whole  or  to  any  of  the 
counts  in  it,  are  sufficient  to  justify  us  in  quashing  either  the  one 
or  the  other. 

The  first  objection  which  was  taken  was  one  which  went  to  the 
whole  indictment  —  that  is  to  say,  if  it  were  a  good  objection  to 
the  first  count,  with  reference  to  which  it  was  argued,  it 
♦would  equally  be  a  good  objection  to  the  remaining  [*429] 
counts.  The  count  in  question  is,  so  far  as  is  material, 
in  the  following  terms :  it  charges  that  the  defendants  "  within 
the  limits  of  Her  Majesty's  dominions  and  after  the  coming  into 
operation  therein  of  the  Act  called  '  The  Foreign  Enlistment  Act, 
1870,'  and  without  the  licence  of  Her  Majesty,  were  unlawfully 
engaged  in  the  preparation  of  a  military  expedition  to  proceed 
against  the  dominions  of  a  certain  friendly  State."  By  s.  2  of 
that  Act  it  is  provided  that  the  Act  shall  extend  to  all  the 
dominions  of  Her  Majesty ;  and  by  s.  3  it  is  provided  that  the 
Act  shall  come  into  operation  in  the  United  Kingdom  immedi- 
ately on  the  passing  thereof,  and  in  the  several  British  possessions 
outside  the  United  Kingdom  on  proclamation  thereof  in  such 
possessions  in  the  manner  provided  by  that  section.  And  it  was 
argued  that  the  words  "  after  the  coming  into  operation  therein  " 
were  ambiguous,  and  that  the  count  was  bad  as  not  containing  a 
distinct  averment  that  the  Act  was  in  force  in  that  part  of  Her 
Majesty's  dominions  in  which  the  unlawful  preparation  of  the 
expedition  was  alleged  to  have  been  made.  But  even  in  consider- 
ing the  question  of  the  validity  of  a  criminal  pleading  one  must 
have  some  regard  to  the  ordinary  interpretation  of  language,  and 
apply  some  measure  of  common  sense  to  its  construction;  and 
applying  that  test  I  cannot  doubt  that  the  count  states  reason- 
ably and  intelligibly  that  the  defendants,  in  a  place  within  Her 
Majesty's  dominions  and  in  which  the  Act  of  1870  was  in  oper- 
ation, were  engaged  in  the  preparation  of  an  expedition  which 
would  be  an  ofifence  against  the  Act  That  is  what  the  prosecu- 
tion must  prove  in  fact  They  must  prove,  not  that  the  Act  was 
in  force  in  some  part  of  the  dominions  of  the  Crown,  but  that  it 
was  in  force  in  the  part  in  which  the  illegal  preparation  took 
place.     Then  it  was  further  argued  that  if  the  prosecution  intend 
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to  rely  on  a  pieparation  of  the  expedition  in  a  British  possession 
outside  the  United  Kingdom,  inasmuch  as  s.  3  says  that  the  Act 
shall  not  come  into  force  in  such  British  possession  until  after  it 
has  been  duly  proclaimed  there,  the  count  ought  to  have  averred 
that  the  Act  had  been  duly  proclaimed  in  the  place  where  the 

illegal  preparation  was  made,  and  for  want  of  such 
[*  430]  *  averment   is  bad.     But  that  objection  is  not,   in  my 

opinion,  one  that  can  be  taken  to  the  count.  If  in  the 
result  it  be  necessary,  in  order  to  show  that  the  Act  was  in  oper- 
ation in  the  place  where  the  expedition  was  prepared,  to  prove 
that  the  Act  was  duly  proclaimed  there,  failure  on  the  part  of  the 
CroM^n  to  prove  such  proclamation  will  be  fatal.  But  it  is  not  a 
matter  that  need  be  averred  in  the  indictment  It  is  enough  for 
the  purposes  of  the  indictment  to  allege  that  the  Act  was  in  fact 
in  operation  in  the  place  in  question.  I  pass  on  to  the  objections 
taken  to  the  ninth  and  subsequent  counts,  which  I  may  deal  with 
briefly.  But  first  I  should  like  to  make  some  observations  with 
regard  to  the  rules  of  construction  applicable  to  statutes  such  as 
this.  It  may  be  said  generally  that  the  area  within  which  a 
statute  is  to  operate,  and  the  persons  against  whom  it  is  to  oper* 
ate,  are  to  be  gathered  from  the  language  and  purview  of  the 
particular  statute.  But  there  may  be  suggested  some  general  rules 
—  for  instance,  if  there  be  nothing  which  points  to  a  contrary  in- 
tention, the  statute  will  be  taken  to  apply  only  to  the  United  King- 
dom, But  whether  it  be  confined  in  its  operation  to  the  United 
Kingdom,  or  whether,  as  is  the  case  here,  it  be  applied  to  the 
whole  of  the  Queen's  dominions,  it  will  be  taken  to  apply  to  all 
the  persons  in  the  United  Kingdom  or  in  the  Queen's  dominions, 
as  the  case  may  be,  including  foreigners  who  during  their  resi- 
dence there  owe  temporary  allegiance  to  Her  Majesty.  And, 
according  to  its  context,  it  may  be  taken  to  apply  to  the  Queen's 
subjects  everywhere,  whetlier  within  the  Queen's  dominions  or 
without  One  other  general  canon  of  construction  is  this  —  that 
if  any  construction  otherwise  be  possible,  an  Act  will  not  be 
construed  as  applying  to  foreigners  in  respect  to  acts  done  by  them 
outside  the  dominions  of  the  sovereign  power  enacting.  That  is 
a  rule  based  on  international  law  by  which  one  sovereign  power  is 
bound  to  respect  the  subjects  and  the  rights  of  all  other  sovereign 
powers  outside  its  own  territory.  Now  apply  those  considera- 
tions to  the  present  case.     Sect  2  provides  that  "  This  Act  shall 
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extend  to  all  the  dominions  of  Her  Majesty.*  Therefore  the 
preparations  mentioned  in  s.  11,  under  which  this  indictment  is 
framed,  are  preparations  made  either  by  subjects  of  the 
Queen  or  by  foreigners  in  any  *part  of  the  Queen's  [*431] 
dominions.  And  it  also  seems  clear  that  the  provisions 
of  that  section  were  intended  to  apply  to  subjects  of  the  Queen 
wherever  they  might  be,  for  we  must  consider  the  mischief  that 
was  aimed  at  by  the  Act  I  think  the  objections  raised  to  the 
ninth  and  subsequent  counts  were  based  on  a  construction  of  the 
statute,  both  as  to  the  area  of  its  operation  and  as  to  the  class  of 
persons  to  whom  it  is  applied,  with  which  I  cannot  agree.  It  is 
no  doubt  clear  that  in  order  to  bring  a  case  within  s.  11  there 
must  have  been  a  preparation  in  the  Queen's  dominions ;  but  I 
think  that,  when  you  have  got  that  fact  established,  there  may  be 
an  assistance  in  such  preparation,  or  an  employment  of  the  kind 
mentioned  in  the  section,  outside  the  Queen's  dominions,  which 
will  amount  to  an  offence  against  the  Act,  if  the  person  rendering 
such  assistance  or  accepting  such  employment  be  a  subject  of  Her 
Majesty.  But  then  it  was  argued  that  these  counts  contain  no 
averment  that  the  defendants  are  British  subjects.  In  my  judg- 
ment that  averment  is  not  necessary.  If  in  the  course  of  the  trial 
it  turns  out  that  any  of  the  defendants  are  foreigners,  every  oppor- 
tunity will  be  given  to  their  counsel  to  take  that  objection,  and  to 
give  legal  effect  to  any  defence  attributable  to  that  fact. 

We  have  not  thought  it  necessary  to  go  through,  though  we 
have  considered  the  various  cases  that  have  been  cited.  Many  of 
them  belong  to  a  time  when  the  right  and  justice  and  substance 
of  the  thing  were  sacrificed  to  the  science  of  artificial  statement 
By  some  of  the  cases  that  have  been  cited  we  should  not  consider 
ourselves  bound,  but  we  arrive  at  the  conclusion  that  none  of 
them  throw  any  real  light  on  the  question  we  have  here  to  con- 
sider. None  of  them  lay  down  any  canon  applicable  to  the  present 
case.  The  result,  therefore,  will  be  that  the  application  to  quash 
the  indictment  as  a  whole  or  to  quash  certain  counts  in  it  will  be 
refused. 

Pollock,  B.,  and  Hawkins,  J.,  concurred.^ 

Application  re/used. 

1  The  defendants  were  tried  at  Bar. 
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ENGLISH  NOTE& 

The  cases  that  have  come  up  for  decision  under  the  Foreign  Enlist- 
ment Act,  1870,  have  not  been  many. 

It  has  been  held  to  be  a  breach  of  the  Act  bj  dispatching  a  ship,  &c., 
under  section  8,  for  the  owners  of  an  English  steam-tug  to  engage  her 
in  the  service  of  towing  a  prize  taken  by  the  French  in  the  war  with 
Germany,  from  the  Downs  to  Dunkirk.  The  Gauntlet,  Dyke  v.  Elliott 
(Privy  Council  appeal  from  Admiralty,  1872),  L.  E.  4  P.  C.  184,  41 L.  J. 
Adm.  65,  2Q  L.  T.  46,  20  W.  R.  497 :  — reversing  the  decision  of  the 
Court  of  Admiralty  (L.  R.  3  Adm.  381,  40  L.  J.  Adm.  34,  26  L.  T.  69). 
On  the  other  hand,  it  was  held  by  the  Court  of  Admiralty  (under  the 
same  section)  that  a  vessel  dispatched  to  furnish  and  lay  a  submarine 
telegraph  cable  between  Cherbourg  and  Verdun,  upon  a  contract  made 
with  the  French  Government  in  November,  1870,  was  not  a  breach  of 
the  Act.  This  judgment  appears  not  to  have  been  appealed.  The  In- 
ternational (1871),  L.  R.  3  Adm.  321,  40  L.  J.  Adm.  1,  23  L.  T.  787. 

It  has  been  held  that  the  offence  of  <<  fitting  out  and  preparing  an 
expedition  "  under  section  11  of  the  Act  is  sufficiently  constituted  by 
the  purchase  of  guns  and  ammunition  in  this  country  and  their  ship- 
ment in  order  to  be  put  on  board  a  ship  in  a  foreign  port,  for  the  pur- 
pose of  a  hostile  demonstration  against  a  fritsndly  State,  although  the 
shipper  takes  no  part  in  the  overt  act  of  war,  Reg.  v.  Sandoval  (1887), 
66  L.  T.  626,  35  W.  R.  600,  16  Cox  C.  C.  206. 

A  case  which  was  in  part  argued  and  decided  on  the  ground  of  the 
prohibitions  of  the  Foreign  Enlistment  Act,  1870,  was  (yNelll  v.  Arm- 
strong Mitchell  &  Co.  (C.  A.  1896),  1896,  2  Q.  B.  418,  66  L.  J.  Q.  B. 
7,  73  L.  T.  178.  The  defendants  had  agreed  with  the  Japanese  Gov- 
ernment to  build  for  that  government  and  deliver  in  Japanese  waters  a 
vessel  of  war.  The  plaintiff  was  engaged  as  a  seaman  on  board  the  ship 
from  this  country  to  Japan.  On  arrival  at  Aden,  the  plaintiff  was  in- 
formed of  the  breaking  out  of  the  war  between  Japan  and  China,  and 
heard  Her  Majesty's  Proclamation  of  Neutrality,  which  was  read  to  the 
crew.  He  accordingly  refused  to  conti  nue  to  serve  on  board.  It  was  held 
that  he  was  justified  in  so  refusing,  and  was  entitled  to  recover  his  wages 
for  the  whole  voyage.  There  was  evidence  that  the  captain  of  the  ship 
(who  was  treated  as  the  agent  of  the  defendants)  was  really  acting  in  the 
service  of  the  Japanese  Government;  and  that  by  the  act  of  the  Japanese 
Government  in  declaring  war,  an  ordinary  contract  was  changed  into  a 
contract  of  a  different  character,  subject  to  the  double  risk  of  capture  by 
the  Chinese  and  of  penalties  incurred  under  the  Foreign  Enlistment 
Act. 
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FRAUD. 

See  alflo  NO0.  76  and  77  of  "  Contract/'  6  R.  C.  834  et  aeq. 


No.  1.  — PASLEY  V.  FREEMAN. 
(K.  B.  1789.) 

No.  2.— DERRY  v.  PEEK. 
(H.  L.  1889.) 

BULE. 

Whe^^t  a  person,  with  a  view  to  influence  the  conduct 
of  another,  wilfully  leads  him  into  a  false  belief,  and  this 
other  person  acts  accordingly  to  his  hurt,  the  act  is  said  to 
have  been  induced  by  fraud ;  and  the  former  is  liable  to 
the  latter  in  damages  in  an  action  for  deceit. 

To  constitute  the  fraud,  it  is  not  essential  that  the  de- 
fendant was,  or  expected  to  be,  benefited  by  the  deceit ; 
but  it  is  essential  that  he  should  have  been  guilty  of  wilful 
falsehood  (or  at  least  reckless  disregard  of  truth)  in  the 
representation  made. 

Pasley  and  another  v.  Freeman. 

3  T.  R.  51-65  (1  R.  R.  634). 

Fraud.  —  Action  for  Deceit,  —  BenejU  immaterial. 

A  fdlse  affirmation  made  by  the  defendant  with  intent  to  defraud  the  [51] 
plaintiff,  whereby  the  plaintiff  receives  damage,  is  the  groand  of  an  action 
upon  the  case  in  the  nature  of  deceit.    In  snch  an  action,  it  is  not  necessary 
that  the  defendant  should  be  benefited  by  the  deceit,  or  that  he  should  collude 
with  the  person  who  is. 

This  was  an  action  in  the  nature  of  a  writ  of  deceit;  to  which 
the  defendant  pleaded  the  general  issue.  And  after  a  verdict  for 
the  plaintiffs  on  the  third  count  a  motion  was  made  in  arrest  of 
judgment. 

The  third  count  was  as  follows :  "  And  whereas  also  the  said 
Joseph  Freeman  afterwards,  to  wit,  on  the  2l8t  day  of  February, 
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in  the  year  of  our  Lord  1787,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  further  intending  to  deceive  and  defraud  the 
said  John  Pasley  and  Edward,  did  wrongfully  and  deceitfully 
encourage  and  persuade  the  said  John  Pasley  and  Edward  to  sell 
and  deliver  to  the  said  John  Christopher  Falch  divers  other  goods, 
wares,  and  merchandises,  to  wit,  sixteen  other  bags  of  cochineal 
of  great  value,  to  wit,  of  the  value  of  £2634  16«.  Id.^  upon  trust 
and  credit ;  and  did  for  that  purpose  then  and  there  falsely,  deceit- 
fully, and  fraudulently  assert  and  affirm  to  the  said  John  Pasley 
and  Edward  that  the  said  John  Christopher  then  and  there  was 
a  person  safely  to  be  trusted  and  given  credit  to  in  that  respect; 
and  did  thereby  falsely,  fraudulently,  and  deceitfully  cause  and 
procure  the  said  John  Pasley  and  Edward  to  sell  and  deliver  the 
said  last-mentioned  goods,  wares,  6uid  merchandises,  upon  trust 
and  credit,  to  the  said  John  Christopher ;  and  in  fact  they  the  said 
John  Pasley  and  Edward,  confiding  in  and  giving  credit  to  the 
said  last-mentioned  assertion  and  affirmation  of  the  said  Joseph, 
and  believing  the  same  to  be  true,  and  not  knowing  the  contrary 
thereof,  did  afterwards,  to  wit,  on  the  28th  day  of  February,  in 
the  year  of  our  Lord  1787,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  sell  and  deliver  the  said  last-mentioned  goods, 
wares,  and  merchandises,  upon  trust  and  credit,  to  the  said  John 
Christopher ;  whereas  in  truth  and  in  fact,  at  the  time  of  the  said 
Joseph's  making  his  said  last-mentioned  assertion  and  affirma- 
tion, the  said  John  Christopher  was  not  then  and  there  a  person 
safely  to  be  trusted  and  given  credit  to  in  that  respect,  and  the 
said  Joseph  well  knew  the  same,  to  wit,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid.  And  the  said  John  Pasley  and 
Edward  further  say,  that  the  said  John  Christopher  hath  not,  nor 
hath  any  other  person  on  his  behalf,  paid  to  the  said  John  Pasley 

and  Edward,  or  either  of  them,  the  said  sum  of  £2634 
[*  52]   168,  Id,,  last  mentioned,  *  or  any  part  thereof,  for  the  said 

last-mentioned  goods,  wares,  and  merchandises;  but,  on 
the  contrary,  the  said  John  Christopher  then  was,  and  still  is, 
wholly  unable  to  pay  the  said  sum  of  money  last  mentioned,  or 
any  part  thereof,  to  the  said  John  Pasley  and  Edward,  to  wit,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid ;  and  the  said 
John  Pasley  and  Edward  aver  that  the  said  Joseph  falsely  and 
fraudulently  deceived  them  in  this,  that  at  the  time  of  his  mak- 
ing his  said  last-mentioned  assertion  and  affirmation,  the  said  John 
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Christopher  was  not  a  peison  safely  to  be  trusted  or  given  credit 
to  in  that  respect  as  aforesaid,  and  the  said  Joseph  Uien  well  knew 
the  same,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid ;  by  reason  of  which  said  last-mentioned  false,  fraudu- 
lent, and  deceitful  assertion  and  affirmation  of  the  said  Joseph, 
the  said  John  Pasley  and  Edward  have  been  deceived  and  imposed 
upon,  and  have  wholly  lost  the  said  last-mentioned  goods,  wares, 
and  merchandises,  and  the  value  thereof,  to  wit,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid ;  to  the  damage, "  &c. 

Application  was  first  made  for  a  new  trial,  which,  after  aigu« 
ment,  was  refused ;  and  then  this  motion  in  arrest  of  judgment 
Wood  argued  for  the  plaintiffs,  and  Bassell  for  the  defendant,  in 
the  last  term ;  but  as  the  Court  went  so  fully  into  this  subject  in 
giving  their  opinions,  it  is  unnecessary  to  give  the  arguments  at 
the  bar. 

The  Court  took  time  to  consider  of  this  matter,  and  now 
delivered  their  opinions  seriatim. 

Grose,  J.  —  Upon  the  face  of  this  count  in  the  declaration,  no 
privity  ot  contract  is  stated  between  the  parties.  No  considera- 
tion arises  to  the  defendant ;  and  he  is  in  no  situation  in  which 
the  law  considers  him  in  any  trust,  or  in  which  it  demands  from 
him  any  account  of  the  credit  of  Falch.  He  appears  not  to  be 
interested  in  any  transaction  between  the  plaintiffs  and  Falch,  nor 
to  have  colluded  with  them ;  but  he  knowingly  asserted  a  false- 
hood, by  saying  that  Falch  might  be  safely  entrusted  with  the 
goods,  and  given  credit  to,  for  the  purpose  of  inducing  the  plain- 
tiffs to  trust  him  with  them,  by  which  the  plaintiffs  lost  the  value 
of  the  goods.  Then  this  is  an  action  against  the  defendant  for 
making  a  false  affirmation,  or  telling  a  lie,  respecting  the  credit  of 
a  third  person,  with  intent  to  deceive,  by  which  the  third 
person  was  damnified ;  and  for  the  damages  *  suffered,  the  [♦  53] 
plaintiffs  contend  that  the  defendant  is  answerable  in  an 
action  upon  the  case.  It  is  admitted  that  the  action  is  new  in 
point  of  precedent ;  but  it  is  insisted  that  the  law  recognises  prin- 
ciples on  which  it  may  be  supported.  The  principle  on  which  it 
is  contended  to  lie  is,  that  wherever  deceit  or  falsehood  is  prac- 
tised to  the  detriment  of  another,  the  law  will  give  redress.  This 
proposition  I  controvert;  and  shall  endeavour  to  show,  that  in 
every  case  where  deceit  or  falsehood  is  practised  to  the  detriment 
of  another,  the  law  will  not  give  redress ;  and  I  say  that  by  the 
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in  the  year  of  our  Lord  1787,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  further  intending  to  deceive  and  defraud  the 
said  John  Pasley  and  Edward,  did  wrongfully  and  deceitfully 
encourage  and  persuade  the  said  John  Pasley  and  Edward  to  sell 
and  deliver  to  the  said  John  Christopher  Falch  divers  other  goods, 
wares,  and  merchandises,  to  wit,  sixteen  other  bags  of  cochineal 
of  great  value,  to  wit,  of  the  value  of  £2634  16«.  Id.,  upon  trust 
and  credit;  and  did  for  that  purpose  then  and  there  falsely,  deceit- 
fully, and  fraudulently  assert  and  aflfirm  to  the  said  John  Pasley 
and  Edward  that  the  said  John  Christopher  then  and  there  was 
a  person  safely  to  be  trusted  and  given  credit  to  in  that  respect; 
and  did  thereby  falsely,  fraudulently,  and  deceitfully  cause  and 
procure  the  said  John  Pasley  and  Edward  to  sell  and  deliver  the 
said  last-mentioned  goods,  wares,  and  merchandises,  upon  trust 
and  credit,  to  the  said  John  Christopher;  and  in  fact  they  the  said 
John  Pasley  and  Edward,  confiding  in  and  giving  credit  to  the 
said  last-mentioned  assertion  and  affirmation  of  the  said  Joseph, 
and  believing  the  same  to  be  true,  and  not  knowing  the  contrary 
thereof,  did  afterwards,  to  wit,  on  the  28th  day  of  February,  in 
the  year  of  our  Lord  1787,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  sell  and  deliver  the  said  last-mentioned  goods, 
wares,  and  merchandises,  upon  trust  and  credit,  to  the  said  John 
Christopher ;  whereas  in  truth  and  in  fact,  at  the  time  of  the  said 
Joseph's  making  his  said  last-mentioned  assertion  and  affirma- 
tion, the  said  John  Christopher  was  not  then  and  there  a  person 
safely  to  be  trusted  and  given  credit  to  in  that  respect,  and  the 
said  Joseph  well  knew  the  same,  to  wit,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid.  And  the  said  John  Pasley  and 
Edward  further  say,  that  the  said  John  Christopher  hath  not,  nor 
hath  any  other  person  on  his  behalf,  paid  to  the  said  John  Pasley 

and  Edward,  or  either  of  them,  the  said  sum  of  £2634 
[*  52]   16s.  Id,,  last  mentioned,  *  or  any  part  thereof,  for  the  said 

last-mentioned  goods,  wares,  and  merchandises;  but,  on 
the  contrary,  the  said  John  Christopher  then  was,  and  still  is, 
wholly  unable  to  pay  the  said  sum  of  money  last  mentioned,  or 
any  part  thereof,  to  the  said  John  Pasley  and  Edward,  to  wit,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid ;  and  the  said 
John  Pasley  and  Edward  aver  that  the  said  Joseph  falsely  and 
fraudulently  deceived  them  in  this,  that  at  the  time  of  his  mak- 
ing his  said  last-mentioned  assertion  and  affirmation,  the  said  John 


E.  C.  VOL.  XII.]  FRAUD.  237 

V«.  1. ^Pulij  ▼.  Fnenum,  8  T.  B.  58,  ft8. 

Christopher  was  not  a  peraon  safely  to  be  trusted  or  given  credit 
to  in  that  respect  as  aforesaid,  and  the  said  Joseph  then  well  knew 
the  same,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid ;  by  reason  of  which  said  last-mentioned  false,  fraudu- 
lent, and  deceitful  assertion  and  affirmation  of  the  said  Joseph, 
the  said  John  Pasley  and  Edward  have  been  deceived  and  imposed 
upon,  and  have  wholly  lost  the  said  last-mentioned  goods,  wares, 
and  merchandises,  and  the  value  thereof,  to  wit,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid ;  to  the  damage, "  &c. 

Application  was  first  made  for  a  new  trial,  which,  after  argu- 
ment, was  refused;  and  then  this  motion  in  arrest  of  judgment 
Wood  argued  for  the  plaintiffs,  and  Russell  for  the  defendant,  in 
the  last  term ;  but  as  the  Court  went  so  fully  into  this  subject  in 
giving  their  opinions,  it  is  unnecessary  to  give  the  arguments  at 
the  bar. 

The  Court  took  time  to  consider  of  this  matter,  and  now 
delivered  their  opinions  seriatim, 

Grose,  J.  —  Upon  the  face  of  this  count  in  the  declaration,  no 
privity  of  contract  is  stated  between  the  parties.  No  considera- 
tion arises  to  the  defendant;  and  he  is  in  no  situation  in  which 
the  law  considers  him  in  any  trust,  or  in  which  it  demands  from 
him  any  account  of  the  credit  of  FalcL  He  appears  not  to  be 
interested  in  any  transaction  between  the  plaintiflFs  and  Falch,  nor 
to  have  colluded  with  them ;  but  he  knowingly  asserted  a  false- 
hood, by  saying  that  Falch  might  be  safely  entrusted  with  the 
goods,  and  given  credit  to,  for  the  purpose  of  inducing  the  plain- 
tiffs to  trust  him  with  them,  by  which  the  plaintiffs  lost  the  value 
of  the  goods.  Then  this  is  an  action  against  the  defendant  for 
making  a  false  affirmation,  or  telling  a  lie,  respecting  the  credit  of 
a  third  person,  with  intent  to  deceive,  by  which  the  third 
person  was  damnified ;  and  for  the  damages  *  suffered,  the  [♦  53] 
plaintiffs  contend  that  the  defendant  is  answerable  in  an 
action  upon  the  case.  It  is  admitted  that  the  action  is  new  in 
point  of  precedent ;  but  it  is  insisted  that  the  law  recognises  prin- 
ciples on  which  it  may  be  supported.  The  principle  on  which  it 
is  contended  to  lie  is,  that  wherever  deceit  or  falsehood  is  prac- 
tised to  the  detriment  of  another,  the  law  will  give  redress.  This 
proposition  I  controvert;  and  shall  endeavour  to  show,  that  in 
every  case  where  deceit  or  falsehood  is  practised  to  the  detriment 
of  another,  the  law  will  not  give  redress ;  and  I  say  that  by  the 
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law,  as  it  now  stands,  no  action  lies  against  any  person  standing 
in  the  predicament  of  this  defendant  for  the  false  afl&rmation 
stated  in  the  declaration.  If  the  action  can  be  supported  it  must  be 
upon  the  ground  that  there  exists  in  this  case  what  the  law  deems 
damnum  cum  injuria.  If  it  does,  I  admit  that  the  action  lies ;  and 
I  admit  that  upon  the  verdict  found  the  plaintiffs  appear  to  have 
been  damnified.  But  whether  there  has  been  injuria,  a  wrong,  a 
tort,  for  which  an  action  lies,  is  matter  of  law.  The  tort  com- 
plained of  is  the  false  aflfirmation  made  with  intent  to  deceive ; 
and  it  is  said  to  be  an  action  upon  the  case  analogous  to  the  old 
writ  of  deceit.  When  this  was  first  argued  at  the  bar,  on  the 
motion  for  a  new  trial,  I  confess  I  thought  it  reasonable  that  the 
action  should  lie ;  but,  on  looking  into  the  old  books  for  cases  in 
which  the  old  action  of  deceit  has  been  maintained  upon  the  false 
aflfirmation  of  the  defendant,  I  have  changed  my  opinion.  The 
cases  on  this  head  are  brought  together  in  Bro. ,  Tit.  Deceit,  pi. 
29,  and  in  Fitz.  Abr,  I  have  likewise  looked  into  Danvers, 
Kitchins,  and  Comyns,  and  I  have  not  met  with  any  case  of  an 
action  upon  a  false  affirmation  except  against  a  party  to  a  con- 
tract, and  where  there  is  a  promise,  either  express  or  implied, 
that  the  fact  is  true,  which  is  misrepresented;  and  no  other  case 
has  been  cited  at  the  bar.  Then  if  no  such  case  has  ever  existed, 
it  furnishes  a  strong  objection  against  the  action,  which  is  brought 
for  the  first  time  for  a  supposed  injury,  which  has  been  daily  com- 
mitted for  centuries  past;  for  I  believe  there  has  been  no  time 
when  men  have  not  been  constantly  damnified  by  the  fraudulent 
misrepresentations  of  others :  and  if  such  an  action  would  have 
lain,  there  certainly  has  been,  and  will  be,  a  plentiful  source  of 
litigation,  of  which  the  public  are  not  hitherto  aware.     A  variety 

of  cases  may  be  put :  suppose  a  man  recommends  an  estate 
[*  54]   *  to  another,  as  knowing  it  to  be  of  greater  value  than  it  is ; 

when  the  purchaser  has  bought  it,  he  discovers  the  defect, 
and  sells  the  estate  for  less  than  he  gave ;  why  may  not  an  action 
be  brought  for  the  loss  upon  any  principle  that  will  support  this 
action  ?  And  yet  such  an  action  has  never  been  attempted.  Or, 
suppose  a  person  present  at  the  sale  of  a  horse  asserts  that  he  was 
his  horse,  and  that  he  knows  him  to  be  sound  and  sure-footed, 
when  in  fact  the  horse  is  neither  the  one  or  the  other;  according 
to  the  principle  contended  for  by  the  plaintiflfs,  an  action  lies 
against  the  person  present  as  well  as  the  seller ;  and  the  purchaser 
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has  two  securities.  And  even  in  this  very  case,  if  the  action  lies, 
the  plaintiffs  will  stand  in  a  peculiarly  fortunate  predicament, 
for  then  they  will  have  the  responsibility  both  of  Falch  and  the 
defendant  And  they  will  be  in  a  better  situation  than  they 
would  have  been  if,  in  the  conversation  that  passed  between  them 
and  the  defendant,  instead  of  asserting  that  Falch  might  safely  be 
trusted,  the  defendant  had  said,  "  If  he  do  not  pay  for  the  goods, 
I  will ;  *  for  then,  undoubtedly,  an  action  would  not  have  lain 
against  the  defendant.  Other  and  stronger  cases  may  be  put  of 
actions  that  must  necessarily  spring  out  of  any  principle  upon 
which  this  can  be  supported,  and  yet  which  were  never  thought 
of  till  the  present  action  was  brought  Upon  what  principle  is 
this  act  said  to  be  an  injury  ?  The  plaintiffs  say,  on  the  ground 
that  when  the  question  was  asked  the  defendant  was  bound  to  tell 
the  truth.  There  are  cases,  I  admit,  where  a  man  is  bound  not  to 
mistepresent,  but  to  tell  the  truth ;  but  no  such  -case  has  been 
cited,  except  in  the  case  of  contracts ;  and  all  the  cases  of  deceit 
for  misinformation  may,  it  seems  to  me,  be  turned  into  actions  of 
assumpsit  And  so  far  from  a  person  being  bound  in  a  case  like 
the  present  to  tell  the  truth,  the  books  supply  me  with  a  variety 
of  cases  in  which  even  the  contracting  party  is  not  liable  for  a 
misrepresentation.  There  are  cases  of  two  sorts,  in  which,  though 
a  man  is  deceived,  he  can  maintain  no  action.  The  first  class  of 
cases  (though  not  analogous  to  the  present)  is,  where  the  affirma- 
tion is  that  the  thing  sold  has  not  a  defect  which  is  a  visible  one ; 
there  the  imposition,  the  fraudulent  intent,  is  admitted,  but  it  is 
no  tort  The  second  head  of  cases  is,  where  the  affirmation  is 
(what  is  called  in  some  of  the  books)  a  nude  assertion; 
such  as  the  party  deceived  may  exercise  his  own  *  judg-  [*  55] 
ment  upon ;  as  where  it  is  matter  of  opinion,  where  he  may 
make  inquiries  into  the  truth  of  the  assertion,  and  it  becomes  his 
own  fault  from  laches  that  he  is  deceived.  1  Eo.  Abr.  101 ;  Yelv. 
20;  1  Sid.  146;  Cro.  Jac.  386,  Bayly  w,  Merrd.  In  Harvey  v. 
Young,  Yelv.  20,  J.  S.,  who  had  a  term  for  years,  affirmed  to 
J.  D.  that  the  term  was  worth  £150  to  be  sold,  upon  which  J.  D. 
gave  £150,  and  afterwards  could  not  get  more  than  £100  for  it, 
and  then  brought  his  action ;  and  it  was  alleged  that  this  matter 
did  not  prove  any  fraud,  for  it  was  only  a  naked  assertion  that  the 
term  was  worth  so  much,  and  it  was  the  plaintiff's  folly  to  give 
credit  to  such  assertion.     But  if  the  defendant  had  warranted  the 
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term  to  be  of  such  a  value  to  b«  sold,  and  upon  that  the  plaintiff 
had  bought  it,  it  would  have  been  otherwise;  for  the  warranty 
given  by  the  defendant  is  a  matter  to  induce  confidence  and  trust 
in  the  plaintiff.  This  case,  and  the  passage  in  1  Ro.  Abr.  101, 
are  recognised  in  1  Sid.  146.  How,  then,  are  the  cases?  None 
exist,  in  which  such  an  action  as  the  present  has  been  brought ; 
none,  in  which  any  principle  applicable  to  the  present  case  has 
been  laid  down  to  prove  that  it  will  lie ;  not  even  a  dictum.  But 
from  the  cases  cited,  some  principles  may  be  extracted  to  show 
that  it  cannot  be  sustained :  Ist,  That  what  is  fraud,  which  will 
support  an  action,  is  matter  of  law.  2dly,  That  in  every  case  of 
a  fraudulent  misrepresentation  attended  with  damage,  an  action 
will  not  lie  even  between  contracting  parties.  3dly,  That  if  the 
assertion  be  a  nude  assertion,  it  is  that  sort  of  misrepresentation 
the  truth  of  which  does  not  lie  naerely  in  the  knowledge  of  the 
defendant,  but  may  be  inquired  into,  and  the  plaintiff  is  bouifd  so 
to  do ;  and  he  cannot  recover  a  damage  which  he  has  suffered  by 
his  laches.  Then  let  us  consider  how  far  the  facts  of  the  case 
come  within  the  last  of  these  principles.  The  misrepresentation 
stated  in  the  declaration  is  respecting  the  credit  of  Falch;  the 
defendant  asserted  that  the  plaintiffs  might  safely  give  him  credit : 
but  credit  to  which  a  man  is  entitled  is  matter  of  judgment  and 
opinion,  on  which  different  men  might  form  different  opinions, 
and  upon  which  the  plaintiffs  might  form  their  own ;  to  mislead 
which  no  fact  to  prove  the  good  credit  of  Falch  is  falsely  asserted. 
It  seems  to  me,  therefore,  that  any  assertion  relative  to  credit, 
especially  where  the  party  making  it  has  no  interest,  nor  is  in 

any  collusion  with  the  person  respecting  whose  credit  the 
[*  56]  assertion  is  made,  is  like  the  case  in  *  Yelverton  respecting 

the  value  of  the  term.  But  at  any  rate  it  is  not  an  asser- 
tion of  a  fact  peculiarly  in  the  knowledge  of  the  defendant. 
Whether  Falch  deserved  credit  depended  on  the  opinion  of  many  ; 
for  credit  exists  on  the  good  opinion  of  many.  Respecting  this, 
the  plaintiffs  might  have  inquired  of  others,  who  knew  as  much 
as  the  defendant ;  it  was  their  fault  that  they  did  not,  and  they 
have  suffered  damage  by  their  own  laches.  It  was  owing  to  their 
own  gross  negligence  that  they  gave  credence  to  the  assertion  of 
the  defendant,  without  taking  pains  to  satisfy  themselves  that 
that  assertion  was  founded  in  fact,  as  in  the  case  of  Bayly  v. 
Merrel.     I  am  therefore  of  opinion  that  this  action  is  as  novel  in 
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principle  as  it  is  in  precedent,  that  it  is  against  the  principles  to 
be  collected  from  analogous  cases,  and  consequently  that  it  cannot 
be  maintained. 

BuLLER,  J.  —  The  foundation  of  this  action  is  fraud  and  deceit 
in  the  defendant,  and  damage  to  the  plaintiffs.  And  the  question 
is.  Whether  an  action  thus  founded  can  be  sustained  in  a  Court  of 
law  ?  Fraud  without  damage,  or  damage  without  fraud,  gives  no 
cause  of  action ;  but  where  these  two  concur,  an  action  lies.  Per 
Croke,  J. ,  3  Bulst  95.  But  it  is  contended  that  this  was  a  bare 
naked  lie;  that,  as  no  collusion  with  Falch  is  charged,  it  does  not 
amount  to  a  fraud :  and,  if  there  were  atiy  fraud,  the  nature  of  it 
is  not  stated.  And  it  was  supposed  by  the  counsel  who  originally 
made  the  motion,  that  no  action  could  be  maintained,  unless  the 
defendant,  who  made  this  false  assertion,  had  an  interest  in  so 
doing.  I  agree  that  an  action  cannot  be  supported  for  telling  a 
bare  naked  lie ;  but  that  I  define  to  be,  saying  a  thing  which  is 
false,  knowing  or  not  knowing  it  to  be  so,  and  without  any  design 
to  injure,  cheat,  or  deceive  another  person.  Every  deceit  compre- 
hends a  lie ;  but  a  deceit  is  more  than  a  lie  on  account  of  the  view 
with  which  it  is  practised,  it's  being  coupled  with  some  dealing, 
and  the  injury  which  it  is  calculated  to  occasion,  and  does  occa- 
sion, to  another  person.  Deceit  is  a  very  extensive  head  in  the 
law ;  and  it  will  be  proper  to  take  a  short  view  of  some  of  the 
cases  which  have  existed  on  the  subject,  to  see  how  far  the  Courts 
have  gone,  and  what  are  the  principles  upon  which  they  have 
decided.  I  lay  out  of  the  question  the  case  in  2  Cro.  196,  and  all 
other  cases  which  relate  to  freehold  interests  in  lands ;  for  they 
go  on  the  special  reason  that  the  seller  cannot  have  them  without 
title,  and  the  buyer  is  at  his  peril  to  see  it  But  the  cases 
cited  on  the  part  *  of  the  defendant,  deserving  notice,  are  [*  57] 
Yelv.  20,  Garth.  90,  Salk.  210.  The  first  of  these  has  been 
fully  stated  by  my  Brother  Grose  ;  but  it  is  to  be  observed  that 
the  book  does  not  affect  to  give  the  reasons  on  which  the  Court 
delivered  their  judgment ;  but  it  is  a  case  quoted  by  counsel  at  the 
bar,  who  mentions  what  was  alleged  by  counsel  in  the  other  case. 
If  the  Court  went  on  a  distinction  between  the  words  "  warranty  " 
and  **  affirmation, "  the  case  is  not  law,  for  it  was  rightly  held 
by  Holt,  C.  J. ,  in  the  subsequent  cases,  and  has  been  uniformly 
adopted  ever  since,  that  an  affirmation  at  the  time  of  a  sale  is  a 
warranty,  provided  it  appear  on  evidence  to  have  been  so  intended. 
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But  the  true  ground  of  that  determination  was,  that  the  assertion 
was  of  mere  matter  of  judgment  and  opinion;  of  a  matter  of  which 
the  defendant  had  no  particular  knowledge,  but  of  which  many 
men  will  be  of  many  minds,  and  which  is  often  governed  by  whim 
and  caprice.  Judgment  or  opinion,  in  such  case,  implies  no 
knowledge.  And  here  this  case  differs  materially  from  that  in 
Yelverton;  my  Brother  Grose  considers  this  assertion  as  mere 
matter  of  opinion  only;  but  I  dififer  from  him  in  that  respect. 
For  it  is  stated  on  this  record  that  the  defendant  knew  that  the 
fact  was  false.  The  case  in  Yelv.  admits  that  if  there  had  been 
fraud  it  would  have  been  otherwise.  The  case  of  Crosse  v. 
Gardner,  Carth.  90,  was  upon  an  affirmation  that  oxen,  which 
the  defendant  had  in  his  possession  and  sold  to  the  plaintiff,  were 
his,  when  in  truth  they  belonged  to  another  person.  The  objec- 
tion against  the  action  was  that  the  declaration  neither  stated 
that  the  defendant  deceitfully  sold  them,  or  that  he  knew  them  to 
be  the  property  of  another  person ;  and  a  man  may  be  mistaken  in 
his  property  and  right  to  a  thing  without  any  fraud  or  ill  intent. 
Ex  concessiSy  therefore,  if  there  were  fraud  or  deceit  the  action 
would  lie ;  and  knowledge  of  the  falsehood  of  the  thing  asserted 
is  fraud  and  deceit  But  notwithstanding  these  objections,  the 
Court  held  that  the  action  lay,  because  the  plaintiff  had  no  means 
of  knowing  to  whom  the  property  belonged  but  only  by  the  pos- 
session. And  in  Cro.  Jac.  474,  it  was  held,  that,  affirming  them 
to  be  his,  knowing  them  to  be  a  stranger's,  is  the  offence  and  cause 
of  action.  The  case  of  Medina  v.  Stoughton,  Salk.  210,  in  the 
point  of  decision,  is  the  same  as  Crosse  v.  Gardner;  but  there  is 
an  obiter  dictum  of  HoLT,  C.  J.,  that  where  the  seller  of  a  per- 
sonal tiling  is  out  of  possession,  it  is  otherwise,  for  there 
[*  58]  *  may  be  room  to  question  the  seller's  title,  and  caveat 
emptor  in  such  case  to  have  an  express  warranty  or  a  good 
title.  This  distinction  by  HoLT  is  not  mentioned  by  Lord  Eaym. 
593,  who  reports  the  same  case ;  and  if  an  affirmation  at  the  time 
of  sale  be  a  warranty,  I  cannot  feel  a  distinction  between  the  ven- 
dor's being  in  or  out  of  possession.  The  thing  is  bought  of  him, 
and  in  consequence  of  his  assertion ;  and  if  there  be  any  difference, 
it  seems  to  me  that  the  case  is  strongest  against  the  vendor  when 
he  is  out  of  possession,  because  then  the  vendee  has  nothing  but 
the  warranty  to  rely  on.  These  cases  then  are  so  far  from  being 
authorities  against  the  present  action,  that  they  show  that  if  there 
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be  fraud  or  deceit  the  action  will  lie ;  and  that  knowledge  of  the 
falsehood  of  the  thing  asserted  is  fraud  and  deceit.  Collusion 
then  is  not  necessary  to  constitute  fraud.  In  the  case  of  a  con- 
spiracy, there  must  be  a  collusion  between  two  or  more  to  support 
an  indictment;  but  if  one  man  alone  be  guilty  of  an  offence, 
which,  if  practised  by  two,  would  be  the  subject  of  an  indictment 
for  a  conspiracy,  he  is  civilly  liable  in  an  action  for  reparation  of 
damages  at  the  suit  of  the  person  injured.  That  knowledge  of 
the  falsehood  of  the  thing  asserted  constitutes  fraud,  though  there 
be  no  collusion,  is  further  proved  by  the  case  of  Bisney  v.  Selby, 
Salk.  211,  where,  upon  a  treaty  for  tlie  purchase  of  a  house,  the 
defendant  fraudulently  affirmed  that  the  rent  was  £30  per  annum, 
when  it  was  only  £20  per  annum,  and  the  plaintiff  had  his  judg- 
ment; for  the  value  of  the  rent  is  a  matter  which  lies  in  the  pri- 
vate knowledge  of  the  landlord  and  tenant,  and  if  they  affirm  the 
rent  to  be  more  than  it  is,  the  purchaser  is  cheated,  and  ought  to 
have  a  remedy  for  it.  No  collusion  was  there  stated,  nor  does 
it  appear  that  the  tenant  was  ever  asked  a  question  about  the 
rent,  and  yet  the  purchaser  might  have  applied  to  him  for  infor- 
mation ;  but  the  judgment  proceeded  wholly  upon  the  ground  that 
the  defendant  knew  that  what  he  asserted  was  false.  And  by  the 
words  of  the  book  it  seems  that  if  the  tenant  had  said  the  same 
thing  he  also  would  have  been  liable  to  an  action.  If  so,  that 
would  be  an  answer  to  the  objection,  that  the  defendant  in  this 
case  had  no  interest  in  the  assertion  which  he  made.  But  I  shall 
not  leave  this  point  on  the  dictum  or  inference  which  may  be  col- 
lected from  that  case.  If  A  by  fraud  and  deceit  cheat  B  out  of 
£1000,  it  makes  no  difference  to  B  whether  A  or  any  other 
person  pockets  that  £1000.  He  has  lost  his  money,  *  and  [*  59] 
if  he  can  fix  fraud  upon  A,  reason  seems  to  say  that  he  has 
a  right  to  seek  satisfaction  against  him.  Authorities  are  not 
wanting  on  this  point.  1  Ro.  Abr.  91,  pi.  7.  If  the  vendor 
affirm  that  the  goods  are  the  goods  of  a  stranger,  his  friend,  and 
that  he  had  authority  from  him  to  sell  them,  and  upon  that  B  buy 
them,  when  in  truth  they  are  the  goods  of  another,  yet  if  he  sell 
them  fraudulently  and  falsely  on  this  pretence  of  authority,  though 
he  do  not  warrant  them,  and  though  it  be  not  averred  that  he 
sold  them  knowing  them  to  be  the  goods  of  the  stranger,  yet  B 
shall  have  an  action  for  this  deceit.  It  is  not  clear  from  this  case 
whether  the  fraud  consisted  in  having  no  authority  from  his  friend. 
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or  in  knowing  that  the  goods  belonged  to  another  person ;  what 
is  said  at  the  end  of  the  case  only  proves  that  "  falsely  *  and 
"  fraudulently  "  are  equivalent  to  "  knowingly. "  If  the  first  were 
the  fact  in  the  case,  namely,  that  he  had  no  authority,  the  case  does 
not  apply  to  this  point ;  but  if  he  had  an  authority  from  his  friend, 
whatever  the  goods  were  sold  for  his  friend  was  entitled  to,  and  he 
had  no  interest  in  them.  But  however  that  might  be,  the  next 
case  admits  of  no  doubt  For  in  1  Ko.  Abr.  100,  pL  1,  it  was  held 
that  if  a  man  acknowledge  a  fine  in  my  name,  or  acknowledge  a 
judgment  in  an  action  in  my  name  of  my  land,  this  shall  bind 
me  for  ever ;  and  therefore  I  may  have  a  writ  of  deceit  against  him 
who  acknowledged  it  So  if  a  man  acknowledge  a  recognisance, 
statute  merchant,  or  staple,  there  is  no  foundation  for  supposing 
that  in  that  case  the  person  acknowledging  the  fine  or  judgment 
was  the  same  person  to  whom  it  was  so  acknowledged.  If  that 
had  been  necessary,  it  would  have  been  so  stated ;  but  if  it  were 
not  so,  he  who  acknowledged  the  fine  had  no  interest  in  it 
Again,  in  1  Eo.  Abr.  95,  1.  25,  it  is  said,  if  my  servant  lease 
my  land  to  another  for  years,  reserving  a  rent  to  me,  and  to  per- 
suade the  lessee  to  accept  it,  he  promise  that  he  shall  enjoy  the 
land  without  incumbrances ;  if  the  land  be  incumbered,  &a ,  the 
lessee  may  have  an  action  on  the  case  against  my  servant,  because 
he  made  an  express  warranty.  Here,  then,  is  a  case  in  which  the 
party  had  no  interest  whatever.  The  same  case  is  reported  in 
Cro.  Jac.  425,  but  no  notice  is  taken  of  this  point;  probably 
because  the  reporter  thought  it  immaterial  whether  the  warranty 
be  by  the  master  or  servant  And  if  the  warranty  be  made  at 
the  time  of  the  sale,  or  before  the  sale,  and  the  sale  is  upon  the 

faith  of  the  warranty,  I  can  see  no  distinction  between 
[*  60]  *  the  cases.     The  gift  of  the  action  is  fraud  and  deceit,  and 

if  that  fraud  and  deceit  can  be  fixed  by  evidence  on  one 
who  had  no  interest  in  his  iniquity,  it  proves  his  malice  to  be 
the  greater.  But  it  was  objected  to  this  declaration,  that  if  there 
were  any  fraud,  the  nature  of  it  is  not  stated ;  to  this  the  declara- 
tion itself  is  so  direct  an  answer  that  the  case  admits  of  no  other. 
The  fraud  is  that  the  defendant  procured  the  plaintiflfs  to  sell 
goods  on  credit  to  one  whom  they  would  not  otherwise  have 
trusted,  by  asserting  that  which  he  knew  to  be  false.  Here  then 
is  the  fraud,  and  the  means  by  which  it  was  committed ;  and  it 
was  done  with  a  view  to  enrich  Falch  by  empoverishing  the  plain- 
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tiffs,  or,  in  other  words,  by  cheating  the  plaintiffs  out  of  their 
goods.  The  cases  which  I  have  stated,  and  Sid.  146,  and  1  £eb. 
522,  prove  that  the  declaration  states  more  than  is  necessary ;  for 
frauduhnter  without  iciens,  or  mwtm  without  fraudulenter,  would 
be  sufficient  to  support  the  action.  But,  as  Mr.  Justice  Twisden 
said  in  that  case,  the  fraud  must  be  proved.  The  assertion  alone 
will  not  maintain  the  action ;  but  the  plaintiff  must  go  on  to  prove 
that  it  was  false,  and  that  the  defendant  knew  it  to  be  so :  by 
what  means  that  proof  is  to  be  made  out  in  evidence  need  not  be 
stated  in  the  declaration.  Some  general  aiguments  were  urged  at 
the  bar  to  show  that  mischiefs  and  inconveniences  would  arise 
if  this  action  were  sustained ;  for  if  a  man,  who  is  asked  a  ques- 
tion respecting  another's  responsibility,  hesitate,  or  is  silent,  he 
blasts  the  character  of  the  tradesman ;  and  if  he  say  that  he  is 
insolvent  he  may  not  be  able  to  prove  it  But  let  us  see  what  is 
contended  for:  it  is  nothing  less  than  that  a  man  may  assert  that 
which  he  knows  to  be  false,  and  thereby  do  an  everlasting  injury 
to  his  neighbour,  and  yet  not  be  answerable  for  it  This  is  as 
repugnant  to  law  as  it  is  to  morality.  Then  it  is  said  that  the 
plaintiffs  had  no  right  to  ask  the  question  of  the  defendant 
But  I  do  not  agree  in  that ;  for  the  plaintiffs  had  an  interest  in 
knowing  what  the  credit  of  Falch  was.  It  was  not  the  inquiry  of 
idle  curiosity,  but  it  was  to  govern  a  very  extensive  concern.  The 
defendant  uudoubtedly  had  his  option  to  give  an  answer  to  the 
question,  or  not;  but  if  he  gave  none,  or  said  he  did  not  know,  it 
is  impossible  for  any  Court  of  justice  to  adopt  the  possible  infer- 
ences of  a  suspicious  mind  as  a  ground  for  grave  judgment  All 
that  is  required  of  a  person  in  the  defendant's  situation  is,  that 
he  shall  give  no  answer,  or  that  if  he  do,  he  shall  answer 
according  to  the  truth  as  •  far  as  he  knows.  The  reasoning  [*  61] 
in  the  case  of  Coggs  v.  Bernard  (Ld.  Raym.  909),  which  was 
cited  by  the  plaintiff's  counsel,  is,  I  think,  very  applicable  to  this 
part  of  the  case.  If  the  answer  import  insolvency,  it  is  not  neces- 
sary that  the  defendant  should  be  able  to  prove  that  insolvency  to 
a  jury ;  for  the  law  protects  a  man  in  giving  that  answer,  if  he  does 
it  in  confidence  and  without  malice.  No  action  can  be  maintained 
against  him  for  giving  such  an  answer  unless  express  malice  can 
be  proved.  From  the  circumstance  of  the  law  giving  that  protec- 
tion, it  seems  to  follow,  as  a  necessary  consequence,  that  the  law 
not  only  gives  sanction  to  the  question,  but  requires  that,  if  it  be 
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answered  at  all,  it  shall  be  answered  honestly.  There  is  a  case 
in  the  books  which,  though  not  much  to  be  relied  on,  yet  serves 
to  show  that  this  kind  of  conduct  has  never  been  thought  innocent 
in  Westminster  Hall.  In  iZ.  v.  Ghinston,  1  Str.  583,  the  defend- 
ant was  indicted  for  pretending  that  a  person  of  no  reputation  was 
Sir  J.  Thomycraft,  whereby  the  prosecutor  was  induced  to  trust 
him ;  and  the  Court  refused  to  grant  a  certiorari,  unless  a  special 
ground  were  laid  for  it.  If  the  assertion  in  that  case  had  been 
wholly  innocent  the  Court  would  not  have  hesitated  a  moment 
How,  indeed,  an  indictment  could  be  maintained  for  that  I  do 
not  well  understand ;  nor  have  I  learned  what  became  of  it  The 
objection  to  the  indictment  is,  that  it  was  merely  a  private  injury; 
but  that  is  no  answer  to  an  action.  And  if  a  man  will  wickedly 
assert  that  which  he  knows  to  be  false,  and  thereby  draws  his 
neighbour  into  a  heavy  loss,  even  though  it  be  under  the  specious 
pretence  of  serving  his  friend,  I  say,  "  ausis  talibus  istis  non  jura 
subserviunt " 

AsHHURST,  J.  —  The  objection  in  this  case,  which  is  to  the  third 
count  in  the  declaration,  is,  that  it  contains  only  a  bare  assertion, 
and  does  not  state  that  the  defendant  had  any  interest,  or  that  he 
colluded  with  the  other  party  who  had.  But  I  am  of  opinion 
that  the  action  lies,  notwithstanding  this  objection.  It  seems  to 
me  that  the  rule  laid  down  by  Croke,  J. ,  in  Bayly  v.  Merrell, 
3  Bulst  95,  is  a  sound  and  solid  principle,  —  namely,  that  fraud 
without  damage,  or  damage  without  fraud,  will  not  found  an 
action ;  but  where  both  concur,  an  action  will  lie.  The  principle 
is  not  denied  by  the  other  Judges,  but  only  the  application  of  it, 

because  the  party  injured  there,  who  was  the  carrier,  had 
[*  62]  *  the  means  of  attaining  certain   knowledge   in  his  own 

power,  namely,  by  weighing  the  goods ;  and  therefore  it  was 
a  foolish  credulity  against  which  the  law  will  not  relieve.  But  that 
is  not  the  case  here,  for  it  is  expressly  charged  that  the  defendant 
knew  the  falsity  of  the  allegation,  and  which  the  jury  have  found 
to  be  true ;  but  non  constat  that  the  plaintiffs  knew  it,  or  had  any 
means  of  knowing  it,  but  trusted  to  the  veracity  of  the  defendant 
And  many  reasons  may  occur  why  the  defendant  might  know  that 
fact  better  than  the  plaintiffs ;  as  if  there  had  before  this  event 
subsisted  a  partnership  between  him  and  Falch,  which  had  been 
dissolved ;  but,  at  any  rate,  it  is  stated  as  a  fact  that  he  knew  it 
It  is  admitted  that  a  fraudulent  affirmation,  when  the  party  mak< 
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ing  it  has  an  interest,  is  a  ground  of  action ;  as  in  Rianey  v.  Selhy, 
Salk.  211,  which  was  a  false  affirmation  made  to  a  purchaser  as 
to  the  rent  of  a  farm  which  the  defendant  was  in  treaty  to  sell  to 
him.  But  it  was  argued  that  the  action  lies  not  unless  where  the 
party  making  it  has  an  interest,  or  colludes  with  one  who  has.  I 
do  not  recollect  that  any  case  was  cited  which  proves  such  a  posi- 
tion ;  but  if  there  were  any  such  to  be  found,  I  should  not  hesitate 
to  say  that  it  could  not  be  law ;  for  I  have  so  great  a»  veneration 
for  the  law  as  to  suppose  that  nothing  can  be  law  which  is  not 
founded  in  common  sense  or  common  honesty.  For  the  gist  of  the 
action  is  the  injury  done  to  the  plaintiff,  and  not  whether  the 
defendant  meant  to  be  a  gainer  by  it :  what  is  it  to  the  plaintiff 
whether  the  defendant  was  or  was  not  to  gain  by  it;  the  injury 
to  him  is  the  same.  And  it  should  seem  that  it  ought  more 
emphatically  to  lie  against  him,  as  the  malice  is  more  diabolical, 
if  he  had  not  the  temptation  of  gain.  For  the  same  reason,  it 
cannot  be  necessary  that  the  defendant  should  collude  with  one 
who  has  an  interest.  But  if  collusion  were  necessary,  there  seems 
all  the  reason  in  the  world  to  suppose  both  interest  and  collusion 
from  the  nature  of  the  act ;  for  it  is  to  be  hoped  that  there  is  not 
to  be  found  a  disposition  so  diabolical  as  to  prompt  any  man  to 
injure  another  without  benefiting  himself.  But  it  is  said  that  if 
this  be  determined  to  be  law,  any  man  may  have  an  action  brought 
against  him  for  telling  a  lie,  by  the  crediting  of  which  another 
happens  eventually  to  be  injured.  But  this  consequence  by  no 
means  follows ;  for  in  order  to  make  it  actionable,  it  must  be  accom- 
panied with  the  circumstances  averred  in  this  count,  namely, 
that  the  defendant,  **  intending  *  to  deceive  and  defraud  [*  63] 
the  plaintiffs,  did  deceitfully  encourage  and  persuade  them 
to  do  the  act,  and  for  that  purpose  made  the  false  affirmation,  in 
consequence  of  which  they  did  the  act"  Any  lie  accompanied 
with  those  circumstances  I  should  clearly  hold  to  be  the  subject 
of  an  action ;  but  not  a  mere  lie  thrown  out  at  random  without 
any  intention  of  hurting  anybody,  but  which  some  person  was 
foolish  enough  to  act  upon ;  for  the  quo  animo  is  a  great  part  of 
the  gist  of  the  action.  Another  ai^ument  which  has  been  made 
use  of  is,  that  this  is  a  new  case,  and  that  there  is  no  precedent 
of  such  an  action.  Where  cases  are  new  in  their  principle,  there 
I  admit  that  it  is  necessary  to  have  recourse  to  legislative  inter- 
position in  order  to  remedy  the  grievance ;  but  where  the  case  is 
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only  new  in  the  instance,  and  the  only  question  is  upon  the  appli- 
cation of  a  principle  recognised  in  the  law  to  such  new  case,  it 
will  be  just  as  competent  to  Courts  of  justice  to  apply  the  prin- 
ciple to  any  case  which  may  arise  two  centuries  hence  as  it  was 
two  centuries  ago.  If  it  were  not,  we  ought  to  blot  out  of  our 
law  books  one-fourth  part  of  the  cases  that  are  to  be  found  in 
them.  The  same  objection  might,  in  my  opinion,  have  been 
made  with  much  greater  reason  in  the  case  of  Coggs  v.  Bernard y 
for  there  the  defendant,  so  far  from  meaning  an  injury,  meant  a 
kindness,  though  he  was  not  so  careful  as  he  should  have  been  in 
the  execution  of  what  he  undertook.  And,  indeed,  the  principle 
of  the  case  does  not,  in  my  opinion,  seem  so  clear  as  that  of  the 
case  now  before  us,  and  yet  that  case  has  always  been  received  as 
law.  Indeed  one  great  reason,  perhaps,  why  this  action  has  never 
occurred,  may  be  that  it  is  not  likely  that  such  a  species  of  fraud 
should  be  practised  unless  the  party  is  in  some  way  interested. 
Therefore  I  think  the  rule  for  arresting  the  judgment  ought  to  be 
dischaiged. 

Lord  Kenyon,  0.  J.  —  1  am  not  desirous  of  entering  very  fully 
into  the  discussion  of  this  subject,  as  the  argument  comes  to  me 
quite  exhausted  by  what  has  been  said  by  my  brothers.  But  still 
I  will  say  a  few  words  as  to  the  grounds  upon  which  my  opinion 
is  formed.  All  laws  stand  on  the  best  and  broadest  basis  which 
go  to  enforce  moral  and  social  dutiea  Though,  indeed,  it  is  net 
every  moral  and  social  duty  the  neglect  of  which  is  the  ground  of 
an  action.  For  there  are  which  are  called  in  the  civil  law  duties 
of  imperfect  obligation,  for  the  enforcing  of  which  no 
[*  64]  action  lies.  There  are  many  cases  where  *  the  pure  effusion 
of  a  good  mind  may  induce  the  performance  of  particular 
duties,  which  yet  cannot  be  enforced  by  municipal  law&  But 
there  are  certain  duties,  the  non-performance  of  which  the  juris- 
prudence of  this  country  has  made  the  subject  of  a  civil  action. 
And  I  find  it  laid  down  by  the  Lord  Ch.  B.  Comyns,  Com.  Dig. 
Tit  ("  Action  upon  the  case  for  a  deceit  ")  A.  1,  that  **  an  action 
upon  the  case  for  a  deceit  lies  when  a  man  does  any  deceit  to  the 
damage  of  another.  *  He  has  not,  indeed,  cited  any  authority  for 
this  opinion ;  but  his  opinion  alone  is  of  great  authority,  since  he 
was  considered  by  his  contemporaries  as  the  most  able  lawyer  in 
Westminster  Hall.  Let  us,  however,  consider  whether  that  prop- 
osition is  not  supported  by  the  invariabje  principle  in  all  the  cases 
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on  this  subject     In  3  Bulstr.  95,  it  was  held  by  Groke,  J. ,  that 
'  fraud  without  damage,  or  damage  without  fraud,  gives  no  cause 
of  action ;  but  where  these  two  do  concur,  there  an  action  lieth. " 
It  is  true,  as  has  been  already  observed,  that  the  judges  were  of 
opinion  in  that  case  that  the  action  did  not  lie  on  other  grounds. 
But  consider  what  those  grounds  were.     Dodderidge,  J.,  said, 
"  If  we  shall  give  way  to  this,  then  every  carrier  would  have  an 
action  upon  the  case ;  but  he  shall  not  have  any  action  for  this, 
because  it  is  merely  his  own  default  that  he  did  not  weigh  it " 
Undoubtedly,  where  the  common  prudence  and  caution  of  man 
are  sufficient  to  guard  him,  the  law  will  not  protect  him  in  his 
negligence.     And  in  that  case,  as  reported  in  Cro.  Jaa  386,  the 
negligence  of  the  plaintiff  himself  was  the  cause  for  which  the 
Court  held  that  the  action  was  not  maintainabla     Then  how  does 
the  principle  of  that  case  apply  to  the  present  ?    There  are  many 
situations  in  life,  and  particularly  in  the  commercial  world,  where  a 
man  cannot  by  any  diligence  inform  himself  of  the  degree  of  credit 
which  ought  to  be  given  to  the  persons  with  whom  he  deals ;  in 
which  cases  he  must  apply  to  those  whose  sources  of  intelligence 
enable  them  to  give  that  information.     The  law  of  prudence  leads 
him  to  apply  to  them,  and  the  law  of  morality  ought  to  induce 
them  to  give  the  information  required.     In  the  case  of  Bulstrode 
the  carrier  might  have  weighed  the  goods  himself ;  but  in  this 
case  the  plaintiffs  had  no  means  of  knowing  the  state  of  Falch's 
credit  but  by  an  application  to  his  neighbours.     The  same  obser- 
vation may  be  made  to  the  cases  cited  by  the  defendant's  counsel 
respecting  titles  to  real  property.     For  a  person  does  not 
have  recourse  to  common  conversations  to  know  *  the  title   [*  65] 
of  an  estate  which  he  is  about  to  purchase ;  but  he  may 
inspect  the  title-deeds ;  and  he  does  not  use  common  prudence  if 
he  rely  on  any  other  security.     In  the  case  in  Bulstrode,  the  Court 
seemed  to  consider  that  damnum  and  injuria  are  the  grounds  of 
this  action;  and  they  all  admitted  that,  if  they  had  existed  in 
that  case,  the  action  would  have  lain  there ;  for  the  rest  of  the 
Judges  did  not  controvert  the  opinion  of  Croke,  J.,  but  denied 
the  application  of  it  to  that  particular  case.     Then  it  was  con- 
tended here  that  the  action  cannot  be  maintained  for  telling  a 
naked  lie;  but  that  proposition  is  to  be  taken  sub  modo.     If, 
indeed,  no  injury  is  occasioned  by  the  lie,  it  is  not  actionable ; 
but  if  it  be  attended  with  a  damage  it  then  becomes  the  subject  of 
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an  action.  As  calling  a  woman  a  whore,  if  she  sustain  no  damage 
by  it,  is  not  actionable ;  but  if  she  loses  her  marriage  by  it,  then 
she  may  recover  satisfaction  in  damages.  But  in  this  case  the 
two  grounds  of  the  action  concur ;  here  are  both  the  damnum  et 
injuria.  The  plaintiffs  applied  to  the  defendant,  telling  him  that 
they  were  going  to  deal  with  Falch,  and  desiring  to  be  informed 
of  his  credit,  when  the  defendant  fraudulently,  and  knowing  it  to 
be  otherwise,  and  with  a  design  to  deceive  the  plaintiffs,  made 
the  false  aflBrmation  which  is  stated  on  the  record,  by  which  they 
sustained  a  considerable  damage.  Then  can  a  doubt  be  enter- 
tained for  a  moment  but  that  this  is  injurious  to  the  plaintiffs  ? 
If  this  be  not  an  injury,  I  do  not  know  how  to  define  the  word. 
Then  as  to  the  loss,  this  is  stated  in  the  declaration,  and  found  by 
the  verdict  Several  of  the  words  stated  in  tlds  declaration,  and 
particularly  *"  fraudulenter,*  did  not  occur  in  several  of  the  cases 
cited.  It  is  admitted  that  the  defendant's  conduct  was  highly 
immoral  and  detrimental  to  society.  And  I  am  of  opinion  that 
the  action  is  maintainable  on  the  grounds  of  deceit  in  the  defend- 
ant, and  injurj'  and  loss  to  the  plaintiffs. 

Rule  for  arresting  the  judgmerU  discharged. 

Derry  and  others,  appellants,  v.  Sir  Henry  William  Peek,  Baronet, 

respondent. 

U  App.  Cas.  337-380  (».  c.  58  L.  J.  Ch.  864 ;  61  L.  T.  265 ;  38  W.  R.  33). 

[337]       Fraud.  —  Action  of  Deceit  —  Misrepresentation  in  Prospectus. 

In  an  actioD  of  deceit  the  plaintiff  must  prove  actual  fraud.  Fraud  is  proved 
when  it  is  shown  that  a  false  representation  has  been  made  knowingly  or  with- 
out helief  in  its  truth,  or  recklessly,  without  caring  whether  it  be  true  or  false. 

A  false  statement,  made  through  carelessness  and  without  reasonable  ground 
for  believing  it  to  be  true,  may  be  evidence  of  fraud,  but  does  not  necessarily 
amount  to  fraud.  Such  a  statement,  if  made  in  the  honest  belief  that  it  is  true, 
is  not  fraudulent,  and  does  not  render  the  person  making  it  liable  to  an  action 
of  deceit. 

A  special  Act  incorporating  a  tramway  company  provided  that  the  carriages 
might  be  moved  by  animal  power,  and,  with  the  consent  of  the  Board  of  Trade, 
by  steam  power.  The  directors  issued  a  prospectus  containing  a  statement  that 
by  their  special  Act  the  company  had  the  right  to  use  steam  power  instead  of 
horses.  The  plaintiff  took  shares  on  the  faith  of  this  statement.  The  Board 
of  Trade  afterwards  refused  their  consent  to  the  use  of  steam  power  and  the 
company  was  wound  up.  The  plaintiff  having  brought  an  action  of  deceit 
against  the  directors  founded  upon  the  false  statement :  — 
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Heldy  reversing  the  decision  of  the  Court  of  Appeal  and  restoring  the  decision 
of  Stirling,  J.  (37  Ch.  D.  641),  that  the  defendants  were  not  liable,  the  state- 
ment as  to  steam  power  having  been  made  by  them  in  the  honest  belief  that  it 
was  true. 

Appeal  from  a  decision  of  the  Court  of  Appeal.  The  following 
is  a  brief  summary  of  the  facts :  — 

By  a  special  Act  (45  &  46  Vict ,  c.  clix. )  the  Plymouth,  Devon- 
port,  and  District  Tramways  Company  was  authorised  to  make 
certain  tram  way  & 

•  By  sect  35  the  carriages  used  on  the  tramways  might  [*  338] 
be  moved  by  animal  power  and,  with  the  consent  of  the 
Board  of  Trade,  by  steam  or  any  mechanical  power  for  fixed  periods 
and  subject  to  the  regulations  of  the  Board. 

By  sect  34  of  the  Tramways  Act,  1870  (33  &  34  Vict,  c.  78), 
which  section  was  incorporated  in  the  special  Act,  *  all  carriages 
used  on  any  tramway  shall  be  moved  by  the  power  prescribed  by 
the  special  Act,  and  where  no  such  power  is  prescribed,  by  animal 
power  only." 

In  February,  1883,  the  appellants,  as  directors  of  the  company, 
issued  a  prospectus  containing  the  following  paragraph :  — 

"  One  great  feature  of  this  undertaking,  to  which  considerable 
importance  should  be  attached,  is,  that  by  the  special  Act  of 
Parliament  obtained,  the  company  has  the  right  to  use  steam  or 
mechanical  motive  power,  instead  of  horses,  and  it  is  fully 
expected  that  by  means  of  this  a  considerable  saving  will  result 
in  the  working  expenses  of  the  line  as  compared  with  other 
tramways  worked  by  horses.  * 

Soon  after  the  issue  of  the  prospectus  the  respondent  relying, 
as  he  alleged,  upon  the  representations  in  this  paragraph,  and 
believing  that  the  company  had  an  absolute  right  to  use  steam 
and  other  mechanical  power,  applied  for  and  obtained  shares  in 
the  company. 

The  company  proceeded  to  make  tramways,  but  the  Board  of 
Trade  refused  to  consent  to  the  use  of  steam  or  mechanical  power 
except  on  certain  portions  of  the  tramways. 

In  the  result  the  company  was  wound  up,  and  the  respondent, 
in  1885,  brought  an  action  of  deceit  against  the  appellants,  claim- 
ing damages  for  the  fraudulent  misrepresentations  of  the  defend- 
ants, whereby  the  plaintiff  was  induced  to  take  shares  in  the 
company. 
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At  the  trial  before  Stirling,  J.,  the  plaintiff  and  defendants 
were  called  as  witnesses.  The  effect  given  to  their  evidence  in 
this  House  will  appear  from  the  judgments  of  noble  and  learned 
Lords. 

Stirling,   J.,   dismissed  the   action;    but  that  decision  was 

reversed  by  the  Court  of  Appeal  (Cotton,  K  J.,  Sir  J.  Hannen, 

and  Lopes,  L.  J.),  who  held  that  the  defendants  were  liable  to 

make  good  to  the  plaintiff  the  loss  sustained  by  his  taking 

[•  339J   the  shares,  *  and  ordei-ed  an  inquiry  (37  Ch.  D.  541,  591). 

Against  this  decision  the  defendants  appealed. 

March  28,  29;  April  5,  9,  11.  Sir  Horace  Davey,  Q.  C, 
and  Moulton,  Q.  C.  (M.  Muir  Mackenzie  with  them),  for  the 
appellants :  — 

The  law  as  laid  down  by  the  Court  of  Appeal  goes  much  further 
than  any  previous  decision,  and  is  unsound.  To  support  an  action 
of  deceit  it  always  was  necessary  at  common  law,  and  still  is  both 
there  and  in  Chancery  to  prove  fraud,  i«.,  that  the  thing  was  done 
fraudulently.  Fraud  never  has  been  and  never  will  be  exhaus- 
tively defined,  the  forms  which  deceit  may  take  being  so  many 
and  various.  There  is  a  negative  characteristic :  it  must  be  some* 
thing  which  an  honest  man  would  not  do ;  not  merely  what  a 
logical  or  clear-headed  man  would  not  do.  However  unbusiness- 
like a  man  may  be,  he  is  not  fraudulent  if  he  acts  honestly.  The 
natural  consequences  of  words  or  acts  must  be  taken  to  have  been 
intended,  but  not  so  as  to  impute  fraud  to  honesty.  No  honest 
mistake,  no  misake  not  prompted  by  a  dishonest  intention,  is 
fraud.  The  shape  of  the  mistake  does  not  make  it  more  or  less 
a  fraud  if  it  is  a  mistake.  Once  establish  that  a  man  honestly 
intended  to  do  his  duty,  the  consequences  cannot  turn  his  words 
or  acts  into  a  fraud.  There  may  be  an  obligation  to  see  that  no 
untrue  statement  is  made,  but  the  failure  to  meet  that  obligation 
is  not  fraud,  if  there  is  no  dishonest  intention.  The  statement 
may  be  inaccurate,  yet  if  the  defendants  honestly  —  though  mis- 
takenly—  believed  that  it  substantially  represented  the  truth, 
there  is  no  fraud,  and  an  action  of  deceit  will  not  lie.  The 
decision  of  the  Court  of  Appeal  is  that  to  such  a  statement  the 
law  attaches  a  meaning  which  makes  it  fraudulent  A  material 
misstatement  may  be  a  ground  for  rescinding  the  contract,  but 
the  consequences  of  fraud  and  of  breach  of  contract  are  widely 
different.     In  an  action  for  breach  of  contract  the  defendant  must 
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make  good  his  words.  In  an  action  founded  on  fraud  he  must 
bear  the  whole  of  the  consequences  which  have  been  induced  by 
the  fraudulent  statement,  which  may  be  very  extensive.  The 
essence  of  fraud  is  the  tricking  a  person  into  the  bargain. 
If  the  fact  that  the  consent  of  the  Board  of  Trade  •  was  [*  340] 
necessary  was  suppressed  by  these  defendants  in  order  to 
make  the  bait  more  alluring  there  was  fraud.  The  issue  then  is 
one  of  fact,  Was  there  an  intention  to  make  the  bait  more  allur- 
ing? It  is  not  the  carelessness  leading  to  an  untrue  statement 
which  makes  fraud :  it  is  the  carelessness  whether  the  statement 
is  untrue  or  not.  It  is  in  this  sense  that  the  authorities  have  held 
defendants  liable  for  fraud  when  they  have  made  untrue  state- 
ments "  recklessly. "  The  above  propositions  are  the  result  of  the 
authorities.  The  law  laid  down  in  the  earlier  cases  is  well 
exemplified  by  Taylor  v.  Ashton^  11  M.  &  W.  401,  where,  how- 
ever, the  headnote  does  not  truly  represent  the  effect  of  the 
decision,  and  Joliffe  v.  Baker,  11  Q.  B.  D.  255.  In  Polhill  v. 
Walter ,  3  B.  &  Ad.  114,  which  may  be  relied  on  by  the  respon- 
dent, the  Court  considered  that  the  misrepresentation  was  made 
by  the  defendant,  knowing  it  to  be  untrue.  The  idea  that  some- 
thing less  than  fraud  was  necessary  to  found  an  action  of  deceit 
crept  in  first  in  Lord  Chblmsford's  observations  in  Western  Bank 
of  Scotland  v.  Addie,  L.  Rep.  1  H.  L  (Sc.)  145,  162,  and  was 
extended  by  Cotton,  L.  J. ,  in  Weir  v.  Bell,  3  Ex.  D. ,  at  p.  242, 
where  he  treats  "  recklessly  "  as  if  it  meant "  negligently, "  whereas 
it  means  **  indifferent  whether  the  statement  be  true  or  false. " 
This  confusion  has  arisen  mainly  since  the  Judicature  Act,  actions 
of  deceit  being  tried  in  Chancery  by  Judges  who,  sitting  without 
juries,  have  confounded  issues  of  fact  with  issues  of  law.  Here 
the  Court  of  Appeal  held  that  an  action  of  deceit  lies  if  the  defend- 
ant makes  an  untrue  statement,  without  reasonable  ground  for 
believing  it  to  be  true,  though  he  did,  in  fact,  honestly  believe 
it  to  be  true.  If  that  be  the  law  a  negligent,  improvident,  or 
wrong-headed  man  is  a  fraudulent  man.  A  want  of  reasonable 
ground  may  be  evidence  of  fraud,  but  it  is  not  the  same  thing  as 
fraud. 

As  to  the  facts,  Stirling,  J. ,  found  that  the  defendants  believed 
the  misstatement  to  be  true,  and  that  finding  ought  to  be  conclu- 
sive.    The  Court  of  Appeal  do  not  contradict  that  finding. 

The  misstatement  complained  of  really  meant  that  the  company 
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had  obtained  the  necessary  statutory  authority  to  use  steam  power, 
without  which  authority  no  consents  could  have  given 
[•  341]  *  authority,  because  by  the  Tramways  Act,  1870  (33  &  34 
Vict,  c.  78,  s.  34),  steam  power  is  prohibited  except 
where  the  special  Act  authorises  steam  power.  It  may  be  that 
the  defendants  knew  the  statement  was  not  strictly  accurate ;  but 
if  so,  they  honestly  thought  that  the  statement  conveyed  a  sub- 
stantially accurate  representation  of  the  fact,  either  because  they 
thought  it  not  worth  while  to  encumber  the  prospectus  with  the 
qualifications,  or  because  those  qualifications  were  not  present  to 
their  minds  when  they  made  the  statement  In  the  prospectus 
reference  is  made  to  the  special  Act,  so  that  any  one  who  consulted 
the  Act  could  see  for  himself  what  the  authority  was. 

Lastly,  the  plaintifif  was  no  doubt  in  some  degree  influenced  by 
the  misstatement,  but  there  was  no  evidence  that  he  would  not 
have  taken  the  shares  if  the  statement  had  contained  the  full  truth 
as  to  the  necessary  consents  being  obtained. 

Bompas,  Q.  C,  and  Byrne,  Q.  C.  (PatuUo  with  them),  for  the 
respondent :  — 

The  decision  of  the  Court  of  Appeal  is  right,  and  for  the  reasons 
there  given.  Directors  are  liable  not  only  for  a  false  statement, 
which  they  know  to  be  false,  but  for  a  false  statement  which  they 
ought  to  have  known  to  be  false.  This  proposition  is  supported 
by  the  obiter  dictum  of  Lord  Westbury  in  New  Brunswick,  <Scc.  Co, 
v.  ConyhearCy  9  H.  L.  C.  725,  726,  and  by  the  obiter  dicta  of  the 
Lords  in  Peek  v.  Gurney,  L.  R  6  H.  L.  377,  as  to  what  the  lia- 
bility of  the  defendants  would  have  been  to  original  shareholders, 
and  by  the  judgment  of  Jessel,  M.  R,  in  Smith  v.  Chadwick,  20 
Ch.  D.  44. 

It  is  not  necessary  that  there  should  be  carelessness  whether  the 
statement  is  true  or  not :  it  is  enough  if  there  be  carelessness  or 
negligence  in  making  the  statement  Making  an  untrue  statement 
without  reasonable  ground  is  negligence  which  will  support  an 
action  of  deceit  In  support  of  the  respondent's  contention,  the 
following  authorities  are  relied  on:  Slim  v.  Croucher,  1  D.,  F.  & 
J.  518,  523;  Evans  v.  Bicknell,  6  Ves.,  at  p.  183;  Brownliey. 
Campbell,  5  App.  Cas.  925,  935,  950 ;  Polhill  v.  Walter,  3  B.  & 
Ad.  114;  Milne  v.  Marwood,  15  C.  B.  778,  781;  Denton 
[*342]  V.  Great  *  Northern  Railway  Company,  25  L.  J.  Q.  B, 
129;  Thorn  v.  Bigland,  8  Ex.   725;  Smout  v.  Ilbery,  10 
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M.  &  W.  1,  10 ;  Rawlins  v.  Wickham,  3  D.  &  J.  304,  312 ; 
Hallows  V.  Femie,  L.  R  3  Ch.  467 ;  Mathias  v.  Yetts,  46  L.  T. 
(N.  S.)  497,  502;  Smith  v.  Chadunck,  20  Ch.  D.  27,  44;  Paslei/ 
V.  Freeman,  2  Sm.  L.  C,  9th  eA,  p.  74;  Chandelor  v.  Lopus, 
1  Sm.  L.  C. ,  9th  ed. ,  p.  186.  [Lord  Halsbury,  K  C.  ,  referred  to 
Haycraft  v.  Creasy,  2  East,  92  (6  R  R  380.)] 

But  it  is  not  necessary  to  go  the  full  length  of  the  propositions 
contended  for.  Even  if  the  fourth  proposition  of  Lopes,  L.  J. ,  is 
not  law,  the  appellants  are  neverthelass  liable ;  for  the  evidence 
shows  that  the  statements  were  made  either  with  the  knowledge 
that  they  were  untrue  or  with  no  belief  on  the  subject 

It  was  stated  that  it  was  fully  expected  that  a  considerable  sav- 
ing would  be  effected  by  the  use  of  steam.  In  fact,  the  directors 
had  not  considered  the  matter,  and  when  they  did  so  afterwards, 
there  was  a  majority  of  one  only  in  favour  of  steam.  The  eflfect 
of  the  evidence  is  not  the  same  as  to  all  the  directors.  As  to 
Derry,  the  inference  is  that  he  never  took  the  trouble  to  consider 
whether  the  statement  was  true  or  false.  Wakefield  and  Wilde 
had  complete  knowledge,  but  made  statements  which  they  knew 
not  to  be  true  at  the  time,  thinking  the  requisite  consents  would 
be  given.  Pethick's  evidence  is  inconsistent  with  itself.  At  one 
moment  he  says  that  he  thought  the  Board  of  Trade  had  no  right 
to  refuse  consent  if  its  reasonable  requirements  were  met;  at 
another,  that  he  thought  they  had  an  absolute  right  to  refuse. 
Moore,  it  must  be  admitted,  stands  in  a  different  position,  and  can 
only  be  held  liable  under  the  fourth  proposition  of  Lopes,  L.  J. 

The  respondents  are  entitled  to  judgment  on  the  grounds  accepted 
by  Lord  Cranworth  in  Western  Bank  of  Scotland  v.  Addie,  L.  R 
1  H.  L  (Sc.)  145,  164,  and  by  the  Earl  of  Selborxe  in  Smith 
V.  Chadwick,  9  App.  Cas.  187,  190.  The  belief  which  would 
justify  the  appellants  must  be  one  founded  on  an  exercise  of  judg- 
ment. Grounds  which  would  be  suflBcient  in  some  cases  would 
not  be  so  in  others,  where  uberrima  fides  is  required,  e,g,, 
in  statements  made  to  an  intending  partner.  As  •  to  the  [*  343] 
duty  of  a  director  to  persons  about  to  take  shares  in  a 
company,  see  New  Brunswick  and  Canada  Railway  Company  v. 
Muggeridge,  1  Dr.  &  S.  363,  381,  and  Henderson  v.  Lacon,  L.  R 
6  Eq.  249. 

The  House  took  time  for  consideration.  Lord  Halsbury,  L  C.  , 
saying  that  notice  would  be  given  to  the  appellants  if  their 
Lordships  desired  to  hear  a  reply. 
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July  1-     Lord  Halsbury,  L  C.  :  — 

My  Lords,  I  have  so  recently  expressed  an  opinion  in  the  Court 
of  Appeal  on  the  subject  of  actions  of  this  character  that  I  do  not 
think  it  necessary  to  do  more  than  say  that  I  adhere  to  what  I 
there  said  {Arnison  v.  Smith,  41  Ch.  D.  348,  367).  To  quote  the 
language,  now  some  centuries  old,  in  dealing  with  actions  of  this 
character,  *"  fraud  without  damage  or  damage  without  fraud  *  does 
not  give  rise  to  such  actiona  I  have  had,  also,  the  opportunity 
of  reading  the  judgment  of  my  noble  and  learned  friend  Lord 
Herschell,  and  I  could  desire  to  add  nothing  to  his  exhaustive 
and  lucid  treatment  of  the  authorities. 

My  Lords,  when  I  turn  to  the  question  of  fact  I  confess  I  am 
not  altogether  satisfied.  In  the  first  place,  I  think  the  statement 
in  the  prospectus  was  untrue,  —  untrue  in  fact,  and  to  the  minds 
of  such  persons  as  were  likely  to  take  shares  I  think  well  calcu- 
lated to  mislead.  I  think  such  persons  would  have  no  idea  of 
the  technical  division  between  tramways  tliat  had  rights  to  use 
mechanical  means  and  tramways  that  had  not  What  I  think  they 
would  understand  would  be  that  this  particular  tramway  was  in 
an  exceptionably  advantageous  position,  —  that  the  statement  was 
of  a  present  existing  fact,  that  it  had  at  the  time  of  the  invited 
subscription  for  shares  the  right  to  use  steam.  And  I  think  such 
a  statement,  if  wilfully  made,  with  the  consciousness  of  its  inac- 
curacy, would  give  rise  to  an  action  for  deceit,  provided  that 
damage  had  been  sustained  if  a  person  had  acted  upon  a  belief 
induced  by  such  a  prospectus. 

But  upon  the  question  whether  these  statements  were  made  with 

a  consciousness  of  their  misleading  character,  I  cannot  but 

[*  344]  *  be  influenced  by  the  opinions  entertained  by  so  many  of 

your  Lordships  that  they  are  consistent  with  the  directors' 

innocence  of  any  intention  to  deceive. 

The  learned  Judge  who  saw  and  lieard  the  witnesses  acquitted 
the  defendants  of  intentional  deceit,  and  although  the  Court  of 
Appeal  held  them  liable,  overruling  the  decision  of  the  learned 
Judge  below,  they  appear  to  me  to  have  justified  their  decision 
upon  grounds  which  I  do  not  think  tenable ;  namely,  that  they, 
the  directors,  were  liable  because  they  had  no  reasonable  ground 
for  the  belief  which,  nevertheless,  it  is  assumed  they  sincerely 
entertained. 

My  Lords,  I  think  it  would  have  been  satisfactory  to  have  had 


R.  C.  VOL.  XII.]  FKAUD.  257 

Ho.  8.  — Deny  ▼.  Fetk,  14  App.  Ote.  841,  845. 

a  more  minute  and  exact  account  of  how  this  prospectus  was 
framed,  the  actual  evidence  of  the  draftsman  of  it,  and  the  discus- 
sions which  took  place  upon  the  alteration  in  form ;  which  altera- 
tion gave  such  marked  and  peculiar  prominence  to  the  special 
feature  of  this  particular  tramway,  in  respect  of  the  possession  of 
power  to  use  steam.  Nevertheless,  if,  as  I  have  said,  the  facts 
are  reconcilable  with  the  innocence  of  the  directors,  and  with 
the  absence  of  the  mens  rea,  which  I  consider  an  essential  con- 
dition of  an  action  for  deceit,  the  mere  fact  of  the  inaccuracy  of 
the  statement  ought  not  to  be  pressed  into  constituting  a  lia- 
bility which  appears  to  me  not  to  exist  according  to  the  law  of 
England. 

As  to  the  question  whether  Sir  Henry  Peek  was  induced  to  take 
his  shares  by  reliance  on  the  misleading  statement,  I  admit  that 
I  have  very  considerable  doubt  On  the  one  hand,  I  do  not  believe 
that  any  one  can  so  far  analyze  his  mental  impressions  as  to  be 
able  to  say  what  particular  fact  in  a  prospectus  induced  him  to 
subscribe.  On  the  other  hand,  the  description  of  Sir  Henry  Peek, 
even  now  that  the  question  has  been  pointedly  raised  and  brought 
to  his  mind,  of  what  did  or  did  not  induce  him  to  take  his  shares, 
is  hardly  reconcilable  with  his  having  been  substantially  induced 
by  the  statement  in  question  to  take  them. 

On  the  whole,  I  acquiesce  in  the  judgment  which  one  of  your 
Lordships  is  about  to  move,  namely,  that  the  judgment  appealed 
from  be  reversed. 

*  Lord  Watson  :  —  [•  345] 

My  Lords,  I  agree  with  Stirling,  J. ,  that,  as  matter  of 
fact,  the  appellants  did  honestly  believe  in  the  truth  of  the  repre- 
sentation upon  which  this  action  of  deceit  is  based.  It  is  by  no 
means  clear  that  the  learned  Judges  of  the  Court  of  Appeal  meant 
to  differ  from  that  conclusion ;  but  they  seem  to  have  held  that  a 
man  who  makes  a  representation  with  the  view  of  its  being  acted 
upon,  in  the  honest  belief  that  it  is  true,  commits  a  fraud  in  the 
eye  of  the  law,  if  the  Court  or  a  jury  shall  be  of  opinion  that  he 
had  not  reasonable  grounds  for  his  belief.  I  have  no  hesitation 
in  rejecting  that  doctrine,  for  which  I  can  find  no  warrant  in  the 
law  of  England.  But  I  shall  not  trouble  your  Lordships  with 
any  observations  of  mine,  because  I  accept  without  reserve  the 
opinion  about  to  be  delivered  by  my  noble  and  learned  friend  upon 
my  left  (Lord  Hekschell). 

VOL.  XII.  — 17 
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Lord  Brahwell  :  — 

My  Lords,  I  am  of  opinion  that  this  judgment  should  be 
reversed.  I  am  glad  to  come  to  this  conclusion;  for,  as  far  as 
my  judgment  goes,  it  exonerates  five  men  of  good  character  and 
conduct  from  a  charge  of  fraud,  which,  with  all  submission,  I 
think  wholly  unfounded,  —  a  charge  supported  on  such  materials 
as  to  make  all  character  precarious.  I  hope  this  will  not  be  mis* 
understood;  that  promoters  of  companies  will  not  suppose  that 
they  can  safely  make  inaccurate  statements  with  no  responsi- 
bility. I  should  much  regret  any  such  notion ;  for  the  general 
public  is  so  at  the  mercy  of  company  promoters,  sometimes  dis- 
honest, sometimes  over-sanguine,  that  it  requires  all  the  protec- 
tion that  the  law  can  give  it.  Particularly  should  I  regret  if  it 
was  supposed  that  I  did  not  entirely  disapprove  of  the  conduct 
of  those  directors  who  accepted  their  qualification  from  the  con- 
tractor or  intended  contractor.  It  is  wonderful  to  me  that  honest 
men  of  ordinary  intelligence  cannot  see  the  impropriety  of  this. 
It  is  obvious  that  the  contractor  can  only  give  this  qualification 
because  he  means  to  get  it  back  in  the  price  given  for  the  work 
he  is  to  do.  That  price  is  to  be  fixed  by  the  directors  who 
have  taken  his  money.  They  are  paid  by  him  to  give 
[*  346]  *  him  a  good  price,  as  high  a  price  as  they  can,  while 
their  duty  to  their  shareholders  is  to  give  him  one  as  low 
as  they  can. 

But  there  is  another  thing.  The  public,  seeing  these  names, 
may  well  say,  "  These  are  respectable  and  intelligent  men  who 
think  well  enough  of  this  scheme  to  adventure  their  money  in  it ; 
we  will  do  the  same, "  little  knowing  that  those  thus  trusted  had 
made  themselves  safe  against  loss  if  the  thing  turned  out  ill,  while 
they  might  gain  if  it  was  successful.  I  am  glad  to  think  that 
Mr.  Wilde,  a  member  of  my  old  profession,  was  not  one  of  those 
so  bribed.  The  only  shade  of  doubt  I  have  in  the  case  is,  that 
this  safety  from  loss  in  the  directors  may  have  made  them  less 
careful  in  judging  of  the  truth  of  any  statements  they  have  made. 

There  is  another  matter  I  wish  to  dispose  of  before  going  into 
the  particular  facts  of  the  case.  I  think  we  need  not  trouble  our- 
selves about  "  legal  fraud, "  nor  whether  it  is  a  good  or  bad  expres- 
sion ;  because  I  hold  that  actual  fraud  must  be  proved  in  this  case 
to  make  the  defendants  liable,  and,  as  I  understand,  there  is  never 
any  occasion  to  use  the  phrase  "  legal  fraud  *  except  when  actual 
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fraud  cannot  be  established.  **  Legal  fraud  '  is  only  used  when 
some  vague  ground  of  action  is  to  be  resorted  to,  or,  generally 
speaking,  when  the  person  using  it  will  not  take  the  trouble  to 
find,  or  cannot  find,  what  duty  has  been  violated  or  right  infringed, 
but  thinks  a  claim  is  somehow  made  out.  With  the  most  sincere 
respect  for  Sir  J.  Hannbn,  I  cannot  think  the  expression  *'  con- 
venient "  I  do  not  think  it  is  **  an  explanation  which  very  clearly 
conveys  an  idea ;  "  at  least,  I  am  certain  it  does  not  to  my  mind. 
I  think  it  a  mischievous  phrase,  and  one  which  has  contributed 
to  what  I  must  consider  the  erroneous  decision  in  this  case.  But, 
with  these  remarks,  I  have  done  with  it,  and  will  proceed  to  con- 
sider whether  the  law  is  not  that  actual  fraud  must  be  proved, 
and  whether  that  has  been  done. 

Now,  I  really  am  reluctant  to  cite  authorities  to  show  that 
actual  fraud  must  be  established  in  such  a  case  as  this.  It  is  one 
of  the  first  things  one  learned,  and  one  has  never  heard  it  doubted 
until  recently.  I  am  very  glad  to  think  that  my  noble  and 
learned  friend  (Lord  Hersghell)  has  taken  the  trouble  to  go 
into  the  authorities  fully ;  but  to  some  extent  I  deprecate 
it,  *  because  it  seems  to  me  somewhat  to  come  within  the  [*  347] 
principle  Qui  ff excuse  s' accuse.  When  a  man  makes  a  con- 
tract with  another  he  is  bound  by  it;  and  in  making  it  he  is 
bound  not  to  bring  it  about  by  fraud.  Warrantizando  vendidit 
gives  a  cause  of  action  if  the  warranty  is  broken.  Knowingly 
and  fraudulently  stating  a  material  untruth  which  brings  about, 
wholly  or  partly,  the  contract,  also  gives  a  cause  of  action. .  To 
this  may  now  be  added  the  equitable  rule,  which  is  not  in  ques- 
tion here,  that  a  material  misrepresentation,  though  not  fraudu- 
lent, may  give  a  right  to  avoid  or  rescind  a  contract  where  capable 
of  such  rescission.  To  found  an  action  for  damages  there  must  be 
a  contract  and  breach,  or  fraud.  The  statement  of  claim  in  this 
ca.se  states  fraud.  Of  course  that  need  not  be  proved  merely 
because  it  is  stated.  But  no  one  ever  heard  of  or  saw  a  statement 
of  claim  or  declaration  for  deceit  without  it.  There  is  not  an 
authority  at  common  law,  or  by  a  common-law  lawyer,  to  the  con- 
trary ;  none  has  been  cited,  though  there  may  be  some  incautious, 
hesitating  expressions  which  point  that  way.  Every  case  from 
the  earliest  in  Comyns'  Digest  to  the  present  day  alleges  it. 
Further,  the  learned  Judges  of  the  Court  of  Appeal  hardly  deny  it 
There  is,  indeed,  an  opinion  to  the  contrary,  of  the  late  Master 
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OF  THE  EoLLS,  but  it  must  be  remembered  that  his  knowledge  of 
actions  of  deceit  was  small,  if  any.  I  did  not  think,  then,  that 
it  was  necessary  to  cite  cases  to  show  that  to  maintain  this  action 
fraud  in  the  defendant  must  be  shown,  though  I  am  glad  it  has 
been  done. 

Now,  as  to  the  evidence.  The  plaintifiF's  case  is  that  the 
defendants  made  an  untrue  statement,  which  they  knew  to  be 
untrue,  and  likely  to  influence  persons  reading  it ;  therefore  they 
were  fraudulent  It  is  not  necessary  to  consider  whether  a  prim6, 
facie  case  was  made  out  by  the  plaintiff.  We  have  all  the  evi- 
dence before  us,  and  must  judge  on  the  whole.  The  alleged  untrue 
statement  is  that,  "  The  company  has  the  right  to  use  steam  or 
mechanical  power  instead  of  horses,  and  that  a  saving  would  be 
thereby  effected."  Now,  this  is  certainly  untrue,  because  it  is 
stated  as  an  absolute  right,  when,  in  truth,  it  was  conditional  on 
the  approval  of  the  Board  of  Trade,  and  the  sanction  or  con- 
[*  348]  sent  of  two  local  boards ;  and  a  conditional  right  is  *  not 
the  same  as  an  absolute  right  It  is  also  certain  that  the 
defendants  knew  what  the  truth  was,  and  therefore  knew  that 
what  they  said  was  untrue.  But  it  does  not  follow  that  the 
statement  was  fraudulently  made.  There  are  various  kinds  of 
untruth.  There  is  an  absolute  untruth,  an  untruth  in  itself,  that 
no  addition  or  qualification  can  make  true;  as,  if  a  man  says  a 
thing  he  saw  was  black,  when  it  was  white,  as  he  remembers  and 
knows.  So,  as  to  knowing  the  truth.  A  man  may  know  it,  and 
yet  it  may  not  be  present  to  his  mind  at  the  moment  of  speaking ; 
or,  if  the  fact  is  present  to  his  mind,  it  may  not  occur  to  him  to 
be  of  any  use  to  mention  it  For  example,  suppose  a  man  was 
asked  whether  a  writing  was  necessary  in  a  contract  for  the  mak- 
ing and  purchase  of  goods,  he  might  well  say,  "  Yes. "  without  add- 
ing that  payment  on  receipt  of  the  goods,  or  part,  would  suflBce. 
He  might  well  think  that  the  question  he  was  asked  was  whether 
a  contract  for  goods  to  be  made  required  a  writing  like  a  contract 
for  goods  in  existence.  If  he  was  writing  on  the  subject  he  would, 
of  course,  state  the  exception  or  qualification. 

Now,  consider  the  case  here.  These  directors  naturally  trust  to 
their  solicitors  to  prepare  their  prospectus.  It  is  prepared  and 
laid  before  them.  They  find  the  statement  of  their  power  to  use 
steam  without  qualification.  It  does  not  occur  to  them  to  alter 
it     They  swear  they  had  no  fraudulent  intention.     At  the  very 
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last  they  cannot  see  the  frauA  There  is  their  oath,  their  previous 
character  nnimpeached,  and  there  is  to  my  mind  this  further  con- 
sideration :  the  truth  would  have  served  their  purpose  as  well. 
"  We  have  powier  to  use  steam,  &c. ,  of  course,  with  the  usual 
conditions  of  the  approval  of  the  Board  of  Trade  and  the  consent 
of  the  local  authorities,  but  we  may  make  sure  of  these  being 
granted,  as  the  Board  of  Trade  has  already  allowed  the  power  to 
be  inserted  in  the  Act,  and  the  local  authorities  have  expressed 
their  approbation  of  the  scheme."  (See  plaintiff's  answer,  313,^ 
which  shows  that  he  would  have  been  content  with  that  state- 
ment) 

During  the  argument  I  said  I  am  not  sure  that  I  should  not 
have  passed  the  prospectus.  I  will  not  say  so  now,  be- 
cause *  certainly  I  would  not  pass  it  now  after  knowing  [*  349] 
the  unfortunate  use  made  of  the  statement,  and  no  one 
can  tell  what  would  have  been  the  state  of  his  mind  if  one  of 
the  factors  influencing  it  was  wanting.  But  I  firmly  believe  it 
might  have  been,  and  was,  honestly  done  by  these  defendants. 
Stirling,  J. ,  saw  and  heard  them,  and  was  of  that  opinion.  It 
is  diflScult  to  say  that  the  plaintiff  was  not  The  report  of  the 
6th  of  November,  1884,  showed  that  the  consent  of  the  Board  of 
Trade  was  necessary,  showed  also  that  the  corporation  of  Devon- 
port  would  not  consent,  showed,  therefore,  the  **  untruth  "  and  the 
defendants'  knowledge  of  it,  and  yet  the  plaintiff  **  had  every 
confidence  in  the  directors ;'  and  see  his  answers  to  questions  53 
and  365. 

I  now  proceed  to  consider  the  judgments  that  have  been 
delivered.  It  is  not  necessary  to  declare  my  great  respect  for 
those  who  have  delivered  them.  Stirung,  J.,  refuses  to  say 
whether  actual  fraud  must  be  shown,  and  deals  with  the  case  on 
the  footing  that  the  question  is  whether  the  defendants  had  reason- 
able grounds  for  making  the  statement  they  did.  He  holds,  as  I 
do,  that  they  thought  the  company  had  the  right,  as  put  in  the 
prospectus,  to  use  steam.  Then  he  says  he  must  "  come  to  the 
conclusion  that  they  had  reasonable  grounds  for  their  belief ;  at 
all  events,  that  their  grounds  were  not  so  unreasonable  as  to  jus- 
tify me  in  charging  them  with  being  guilty  of  fraud. "  It  is 
singular  that  the  learned  Judge  seems  to  consider  that  unreason- 
ableness must  be  proved  to  such  an  extent  as  to  show  fraud.  He 
1  The  referencM  are  to  the  Appendix  printed  for  the  House. 
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then  proceeds,  for  what  seem  to  me  unanswerable  reasons,  to  show 
that  they  did  every  one  believe  that  they  had  the  right  stated  in 
the  prospectus.  He  refers  to  what  he  saw  of  them  in  the  box. 
He  says  he  cannot  come  to  the  conclusion  that  their  belief  was  so 
unreasonable  and  so  unfounded,  and  their  proceedings  so  reckless 
or  careless,  that  they  ought  to  be  fixed  with  the  consequences  of 
deceit  He  makes  an  excellent  remark,  that  '^  mercantile  men 
dealing  with  matters  of  business  would  be  the  first  to  cry  out  if  I 
extended  the  notion  of  deceit  into  what  is  honestly  done  in  the 
belief  that  these  things  would  come  about,  and  when  they  did  not 
come  about,  make  them  liable  in  an  action  of  fraud.  *  My  only 
variation  of  this  would  be  that  it  may  be  that  the  objection 
did  not,  and  naturally  did  not,  occur  to  them.  It  has 
[*  350]  *  not  been  argued,  and  I  will  say  no  more  on  the  ques- 
tion, whether,  had  the  plaintiff  known  the  contents  of  the 
Act,  he  would  or  would  not  have  applied  for  the  shares,  than  that 
I  agree  with  Stirling,  J. 

Cotton,  L.  J. ,  says  the  law  is  **  that  where  a  man  makes  a  state- 
ment to  be  acted  on  by  others  which  is  false,  and  which  is  known 
by  him  to  be  false,  or  is  made  by  him  recklessly,  or  without  care 
whether  it  is  true  or  false,  that  is,  without  any  reasonable  ground 
for  believing  it  to  be  true, '  he  is  liable  to  an  action  for  deceit 
Well,  I  agree  to  all  before  the  **  that  is, "  and  I  agree  to  what  comes 
after  if  it  is  taken  as  equivalent  to  what  goes  before,  viz. ,  "  reck- 
lessly or  without  care  whether  it  is  true  or  false, '  understanding 
"  recklessly  "  as  explained  by  "  without  care  whether  it  is  true  or 
false."  For  a  man  who  makes  a  statement  without  care  and 
regard  for  its  truth  or  falsity  commits  a  fraud.  He  is  a  rogue. 
For  every  man  who  makes  a  testament  says  **  the  truth  is  so  and 
so,  and  I  know  it  or  believe  it "  I  say  I  agree  to  this  as  I 
understand  it 

It  seems  to  me,  with  great  respect,  that  the  learned  Lobd 
Justice  lost  sight  of  his  own  definition,  and  glided  into  a  different 
opinion.  He  says  (p.  451  F.):  ''There  is  a  duty  cast  upon  a 
director  who  makes  that  statement  to  take  care  that  there  are  no 
statements  in  it  which,  in  fact,  are  false ;  to  take  care  that  he  has 
reasonable  ground  for  the  material  statements  which  are  contained 
in  that  document  (prospectus),  which  he  intends  to  be  acted  on 
by  others.  And  although  in  my  opinion  it  is  not  necessary  there 
should  be  what  I  should  call  fraud,  there  must  be  a  departure  from 
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duty,  .  .  .  and  he  has  violated  the  right  which  those  who  receive 
the  statement  have,  to  have  true  statements  only  made  to  them.  * 
This  seems  to  be  a  most  formidable  matter.  I  agree  there  is  some 
such  duty.  I  agree  that  not  only  directors  in  prospectuses,  but  all 
persons  in  all  dealings,  should  tell  the  truth.  If  they  do  not 
they  furnish  evidence  of  fraud ;  they  subject  themselves  to  have 
the  contract  rescinded.  But  to  say  that  there  is  '^  a  right  to  have 
true  statements  only  made/  I  cannot  agree,  and  I  think  it  would 
be  much  to  be  regretted  if  there  was  any  such  right  Mercantile 
men,  as  Stirling,  J. ,  says,  would  indeed  cry  out  No  qualifica- 
tion is  stated. 

*  If  this  is  law  the  statement  may  be  reasonably  believed  [*  351] 
to  be  true  by  him  who  makes  it,  but  if  untrue  there  is  to 
be  a  cause  of  action ;  and  that  although  he  may  have  refused  a 
warranty.  I  hope  not  There  is  a  duty  to  tell  the  truth,  or, 
rather,  what  is  believed  to  be  the  truth.  At  page  452  B.,  his 
Lordship  says :  *"  Where  a  man  makes  a  false  statement  without 
reasonable  ground  to  suppose  it  to  be  true,  and  without  taking 
care  to  ascertain  if  it  is  true,  he  is  liable  civilly  as  much  as  a 
person  who  commits  what  is  usually  called  fraud. "  I  say  I  agree 
if  that  means  making  a  statement  of  which  he  knows  or  believes 
not  the  truth.  His  Lordship  proceeds  to  examine  whether  the 
defendants  had  reasonable  ground  for  believing  what  they  said, 
and  comes  to  the  conclusion  that  they  had  not,  and  so  holds  them 
liable,  not  because  they  were  dishonest,  but  because  they  were 
unreasonable.  I  say  they  never  undertook  to  be  otherwise.  He 
says  (461  G.):  "  It  is  not  that  I  attribute  to  them  any  intention 
to  commit  fraud,  but  they  have  made  a  statement  without  any 
sufficient  reason  for  believing  it  to  be  true.* 

Sir  James  Hannen  says  that  he  agrees  with  CorroN,  L.  J. 's 
statement  of  the  law,  and  adds :  '^  If  a  man  takes  upon  himself 
to  assert  a  thing  to  be  true,  which  he  does  not  know  to  be 
true,  and  has  no  reasonable  ground  to  believe  to  be  true,"  it 
is  sufficient  in  an  action  of  deceit  I  agree,  if  he  knows  he 
has  no  such  reasonable  ground  and  the  knowledge  is  present 
to  his  mind;  otherwise,  with  great  respect,  I  differ.  He  cites 
Lord  Cairns  (465  F.),  that,  ''if  persons  take  upon  themselves 
to  make  assertions  as  to  which  they  are  ignorant  whether  they 
are  true  or  untrue,  they  must  in  a  civil  point  of  view  be 
held  as  responsible  as  if  they  had  asserted  th^t  which  they 


264  FRAUD. 

Vo.  8.— Derry  ▼.  Peek,  14  App.  Om.  851,  358. 

knew  to  be  untrue. "  So  say  I,  but  this  does  not  support 
Sir  James's  proposition.  Nor  does  he  deal  with  what  he  quotes 
from  Lord  Cranworth.  But  further  (466),  he  speaks  of  legal 
fraud  as  meaning  **  that  degree  of  moral  culpability  in  the  state- 
ment of  an  untruth  to  induce  another  to  alt«r  his  position,  to 
which  the  law  attaches  responsibility."  But  if  there  is  moral 
culpability,  I  agree  there  is  responsibility.  But  to  believe  without 
reasonable  grounds  is  not  moral  culpability,  but  (if  there  is  such 
a  thing)  mental  culpability.  He  says,  **  The  word  *  fraud  '  is  in 
common  parlance  reserved  for  actions  of  great  turpitude, 
[*  352]  but  *  the  law  applies  it  to  lesser  breaches  of  moral  duty.  * 
I  agree  the  law  applies  it  to  all  breaches  of  the  moral  duty 
to  tell  the  truth  in  dealing  with  others ; .  but  that  duty  cannot  be 
honestly  broken.  To  be  actionable,  a  breach  of  that  duty  must 
be  dishonest  Nay,  it  is  a  man's  duty  sometimes  to  tell  an 
untruth.  For  instance,  when  asked  as  to  a  servant's  character, 
he  must  say  what  he  believes  is  the  truth,  however  he  may  have 
formed  his  opinion,  and  however  wrong  it  may  be.  His  Lordship 
says  he  cannot  think  the  directors  had  any  reasonable  ground  for 
believing  the  prospectus  to  be  true.  But  had  they  the  matter 
present  to  their  minds  ?  Even  if  this  were  the  question,  I  should 
decide  in  their  favour. 

As  to  the  judgment  of  Lopes,  L.  J.,  I  quite  agree  with  what  he 
says :  **  I  know  of  no  fraud  which  will  support  an  action  of  deceit 
to  which  some  moral  delinquency  does  not  belong. "  I  think  that 
shows  the  meaning  of  what  he  says  "  fourthly, "  though  that  is 
made  doubtful  by  what  he  says  at  472  D. 

I  think,  with  all  respect,  that  in  all  the  judgments  there  is,  I 
must  say  it,  a  confusion  of  unreasonableness  of  belief  as  evidence 
of  dishonesty,  and  unreasonableness  of  belief  as  of  itself  a  ground 
of  action. 

I  have  examined  these  judgments  at  this  length  owing  to  my 
sense  of  their  importance  and  the  importance  of  the  question  they 
deal  with.  I  think  it  is  most  undesirable  that  actions  should  be 
maintainable  in  respect  of  statements,  made  unreasonably  perhaps, 
but  honestly.  I  think  it  would  be  disastrous  if  there  was  "  a 
right  to  have  true  statements  only  made."  This  case  is  an 
example.  I  think  that  in  this  kind  of  case,  as  in  some  others. 
Courts  of  equity  have  made  the  mistake  of  disregarding  a  valuable 
general  principle  in  their  desire  to  effect  what  is,  or  is  thought  to 
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be,  justice  in  a  particular  instance.  It  might,  perhaps,  be  well 
to  enact  that  in  prospectuses  of  public  companies  there  should  be 
a  warranty  of  the  truth  of  all  statements  except  where  it  was 
expressly  said  there  was  no  warranty.  The  objection  is  to  excep- 
tional legislation,  and  to  the  danger  of  driving  respectable  and 
responsible  men  from  being  promoters,  and  of  substituting  for 
them  those  who  are  neither. 

In  this  particular  case  I  hold  that  unless  fraud  in  the  defendants 
could  be  shown,  the  action  is  not  maintainable.  I  am 
*  satisfied  there  was  no  fraud.  Further,  if  an  unreason-  [*  353] 
able  misstatement  were  enough,  I  hold  there  was  none. 
Still  further,  I  do  not  believe  that  the  plaintiff  was  influenced 
by  the  misstatement,  though  I  am  entirely  satisfied  that  he  was 
an  honest  witness. 

Lord  FitzGerald  :  — 

My  Lords,  the  pleadings  and  the  facts  have  been  already  referred 
to  by  the  noble  Lords  who  have  addressed  the  House.  The  action 
is  for  deceit  The  writ  was  sued  out  in  February,  1885,  and 
originally  claimed  rescission  of  the  contract  with  the  company. 
It  was  subsequently  amended  by  striking  out  the  company  as 
defendants,  and  also  the  prayer  for  rescission,  and  it  assumed  the 
character  of  an  action  for  deceit  against  the  present  appellants 
(five  of  the  directors),  and  claimed  ''damages  for  the  fraudulent 
misrepresentations  of  the  defendants." 

The  statement  of  claim,  which  is  sufficient  in  form  to  raise  the 
real  question,  alleged  the  misrepresentation  to  exist  in  the  pros- 
pectus issued  in  February,  1883,  and  to  consist  of  the  paragraph 
so  often  read,  that  the  company  had  a  right  to  use  steam  or  other 
mechanical  motive  power ;  and  it  was  further  alleged  **  that  the 
defendants  intended  thereby  to  represent  that  the  company  had  an 
absolute  right  to  use  steam  and  other  mechanical  power, '  and  that 
such  representation  was  made  fraudulently,  and  with  the  view  to 
induce  the  plaintiff  to  take  shares  in  the  company. 

So  far,  my  Lords,  the  real  issue  seems  to  have  been  raised  fairly 
and  clearly,  and  to  depend  on  matters  of  fact  There  were  cir- 
cumstances connected  with  the  promotion  of  the  company,  and 
the  procuring  of  four  of  the  defendants  to  act  as  directors,  which 
tended  to  create  suspicion  as  to  their  statements  and  their  bona 
fides,  and  attracted,  directly,  the  attention  of  the  learned  Judge 
before  whom  the  case  was  tried.     The  defendants,    who   were 
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severally  produced  as  witnesaes  at  the  trial,  were  exposed  to  a 
very  lengthened  and  searching  cross-examination  by  counsel  for 
the  plaintiff,  and  were  also  carefully  examined  by  the  Judge  as 
to  these  transactions,  with  tlie  result  apparently  of  freeing  them 
from  any  imputation  therein  of  moral  misconduct 

The  question  which  I  am  about  to  examine  in  the  first 
[*  354]  instance,  *  and  excluding  for  the  present  the  element  of 
fraud,  is,  whether  the. impugned  statement  in  the  prospec- 
tus was  a  false  statement  in  the  sense  of  being  untrue.  That  it 
was  inaccurate  so  far  as  it  purported  to  give  the  legal  effect  of  the 
special  Act  I  do  not  doubt,  but  was  it  untrue  as  representing  the 
position  of  the  company  in  a  popular  and  business  sense  ?  The 
General  Tramways  Act  (33  &  34  Vict,  c.  78),  which  regulates 
tramways  generally,  but  subject  to  the  provisions  of  the  special 
Act,  if  any,  of  each  company,  places  them  under  the  supervision 
of  the  Board  of  Trade  with  a  view  to  public  safety,  and  for  public 
protection  generally,  and  by  its  34th  section  it  provides  "  that  all 
carriages  used  on  tramways  shall  be  moved  by  the  power  prescribed 
by  the  special  Act " 

The  special  Act  of  this  company  became  law  on  the  24th  of 
July,  1882,  and  by  ss.  4  and  5  the  company  incorporated  by  the 
Act  is  empowered  to  make  the  seven  tmmways  in  question  in  all 
respects  in  accordance  with  the  plans  and  sections  Sect  15  pro- 
vides minutely  for  their  formation,  subject  to  the  orders  of  the 
Board  of  Trade,  and  by  sect  16  the  tramway  is  not  to  be  opened 
for  public  traffic  until  it  shall  have  been  inspected  and  certified 
by  the  Board  of  Trade  to  be  fit  for  such  traffic. 

Before  referring  to  the  36th  section  of  the  special  Act  we  may 
glance  at  sect  37  of  that  Act,  which  empowers  the  Board  of  Trade 
to  make  by-laws  as  to  any  of  the  tramways  on  which  steam  may 
be  used  under  the  authority  of  the  Act,  and  sect  44,  which  pro- 
vides that  where  the  company  intends  to  use  steam  they  shall  give 
two  months'  notice. 

There  are  several  other  sections  providing  for  the  use  of  steam 
power  if  the  company  should  elect  to  use  it  as  the  motor. 

In  the  light  of  those  sections  of  the  special  Act,  and  of  sect  34 
of  the  general  Act,  let  us  now  look  at  the  particular  paragraph  of 
the  prospectus,  and  sect  35  of  the  special  Act  By  that  section 
Parliament  has  done  that  which  Parliament  could  do,  and  which 
the  Board  of  Trade  could  not  do.     It  has  conferred  on  the  com- 
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pany  authority  to  use  steam  as  its  motive  power.  It  has  not 
imposed  on  the  company  the  use  of  steam  power,  but  it  says  that 
they  may  use  it  if  they  elect  to  do  so.  Before  dealing  with  the 
consent  of  the  Board  of  Trade  I  desire  to  call  attention 
*  to  the  proviso  in  the  35th  section,  "  that  the  exercise  of  [*  355] 
the  powers  hereby  conferred  with  respect  to  the  use  of  steam 
shall  be  subject  to  the  regulations  in  Schedule  'A,'  and  to  any 
regulations  which  may  be  added  thereto  or  substituted  therefor  by 
the  Board  of  Trade  for  securing  to  the  public  all  reasonable  pro- 
tection i^inst  danger  in  the  exercise  of  the  powers  by  this  Act 
conferred  with  respect  to  the  use  of  steam." 

Schedule  A»  referred  to  in  sect  35,  contains  no  less  than  ten 
regulations  for  the  direction  of  the  company  in  the  exercise  of  the 
right  so  conferred  to  use  steam  power. 

Now,  turning  back  to  the  words  "  with  the  consent  of  the  Board 
of  Trade, '  in  sect  35  of  the  special  Act,  that  consent  could  not 
confer,  nor  would  its  absence  take  away,  the  right  conferred  by 
the  Legislature  to  use  steam  as  a  motor.  Its  true  character  is  that 
of  a  precaution  imposed  by  the  Legislature  to  defer  the  actual  exer* 
cise  of  the  right  conferred  until  the  supervision  of  the  Board  of 
Trade  secures  to  the  public  all  reasonable  protections  against 
danger.  To  attain  these  objects  the  Legislature  provides  that  the 
powers  it  has  conferred  should  not  be  actually  exercised  without 
the  consent  of  the  Board  of  Trade. 

My  Lords,  I  have,  though  with  difficulty,  arrived  at  the  conclu- 
sion that  the  statement  in  the  prospectus,  that  by  the  special  Act 
the  company  had  the  right  to  use  steam  power,  was  not  untrue  in 
a  popular  or  business  sense. 

Let  us  see  for  a  moment  in  what  way  and  with  what  meaning 
General  Hutchinson  used  similar  expressions.  In  his  report  of 
the  12th  of  July,  1884,  he  says :  "  The  Act  of  1882  gives,  how- 
ever, the  company  authority  to  use  mechanical  power  over  all  their 
system,  and  I  think  it  would  be  most  objectionable  that  this 
power  should  be  exercised  on  parts  of  Tramway  No.  1  on  account 
of  the  narrowness  of  three  of  the  roads. ' 

The  remainder  of  the  incriminated  paragraph  of  the  prospectus 
is,  "  and  it  is  fully  expected  that  by  means  of  this  {ue.,  the  use  of 
steam)  a  considerable  saving  will  result  in  the  working  expenses 
of  the  line  as  compared  with  other  tramways  worked  by  horses. " 
This  was  not  untrue :  there  had  been  a  division  of  opinion  in  the 
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directory  on  the  subject,  which  was  finally  and  before  the  issue  of 

the  prospectus  resolved  in  favour  of  steam. 
[*  356]       *  The  conclusion  I  have  arrived  at,  my  Lords,  is  that 
this  paragraph  of  the  prospectus,   though  inaccurate  in 
point  of  law  in  one  particular,  seems  on  the  whole  to  have  been 
morally  true, 

If  this  view  is  correct  it  is  an  answer  to  the  action,  but  assum- 
ing that  it  is  not  correct,  or  that  your  Lordships  are  not  prepared 
to  adopt  it,  I  proceed  to  express  my  opinion  on  the  remaining  sub- 
stance of  the  action.  Cotton,  L.  J. ,  describes  the  action  as  "  an 
action  of  deceit,  a  mere  common-law  action. "  The  description  is 
accurate,  and  I  proceed  to  deal  with  it  as  a  mere  common-law 
action.  It  has  not  been  in  the  least  altered  in  its  characteristics 
by  having  been  instituted  in  the  Chancery  Division,  or  tried  by 
a  Judge  without  the  aid  of  a  jury,  nor  are  your  Lordships  neces- 
sarily driven  to  consider  on  the  present  appeal  some  of  the  subtle 
and  refined  distinctions  which  have  been  engrafted  on  the  clear 
and  simple  principles  of  the  common  law.  The  action  for  deceit 
at  common  law  is  founded  on  fraud.  It  is  essential  to  the  action 
that  moral  fraud  should  be  established,  and  since  the  case  of 
Collim  V.  Evans,  5  Q.  B.  804,  820,  in  the  Exchequer  Chamber, 
it  has  never  been  doubted  that  fraud  must  concur  with  the  false 
statement  to  maintain  the  action.  It  would  not  be  sufficient  to 
show  that  a  false  representation  had  been  made.  It  must  further 
be  established  that  the  defendant  knew  at  the  time  of  making  it 
that  the  representation  was  untrue,  or,  to  adopt  the  language  of 
the  learned  editors  of  the  Leading  Cases,  that  *"  the  defendant  must 
be  shown  to  have  been  actually  and  fraudulently  cognisant  of  the 
falsehood  of  his  representation  or  to  have  made  it  fraudulently 
without  belief  that  it  was  trua"  The  leading  counsel  for  the 
respondent  met  the  argument  fairly  on  the  allegations  of  fact  He 
alleged  "  that  the  defendants  were  not  honest ;  that  they  stated  in 
the  prospectus  a  definite  lie,  and  knew  that  it  was  a  lie.  **  That 
is  the  very  issue,  in  fact,  in  the  case. 

The  whole  law  and  all  the  cases  on  the  subject  will  be  found  in 
the  notes  to  Chanddor  v.  Zdpus,  1  Smith's  L.  C,  9th  ed.,  p.  186, 
and  Paaley  v.  Freeman,  2  Smith's  L.  C,  9th  ed.,  p.  74.  There 
is  also  a  clear  and  able  summary  of  the  decisions,  both  in  law 
and  in  equity,  brought  down  to  the  present  time  in  the  recent 
edition  of  Benjamin  on  Sales,  by  Pearson-Gee  and  Boyd. 
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*  I  desire  to  make  an  observation  on  Chandelor  v.  Zopibs,  [*  357] 
1  Smith's  L.  C,  9th  ed.,  p.  186.  The  report  in  Cro. 
Jac.  4  would  seem  to  have  but  little  direct  bearing  on  the  present 
case  were  it  not  for  the  opinion  attributed  to  Anderson,  J. ;  but 
there  is  a  valuable  note  in  1  Dyer  by  Vaillant  (75  a)  which  is  as 
follows :  Lopus  brought  an  action  upon  the  case  against  Chandelor, 
and  showed  that,  whereas  the  defendant  was  a  goldsmith,  and 
skilled  in  the  nature  of  precious  stones,  and  being  possessed  of  a 
stone  which  the  defendant  asserted  and  assured  the  said  plain- 
tiff to  be  a  true  and  perfect  stone  called  a  bezoar  stone,  &c., 
upon  which  the  plaintiff  bought  it,  &c.  There  the  opinion  of 
PoPHAM,  C.  J.,  was  **  that  if  I  have  any  commodities  which  are 
damaged  (whether  victuals  or  otherwise),  and  I,  knowing  them 
to  be  so,  sell  them  for  good,  and  affirm  them  to  be  so,  an  action 
upon  the  case  lies  for  the  deceit ;  but  although  they  be  damaged, 
if  I,  knowing  not  that,  affirm  them  to  be  good,  still  no  action  lies, 
without  I  warrant  them  to  be  good. "  The  action  seems  originally 
to  have  been  on  a  warranty  which  failed  in  fact,  as  there  had  been 
no  warranty,  and  it  was  then  sought  to  support  it  as  an  action  for 
deceit;  but  it  was  not  alleged  in  the  count  that  the  defendant 
knew  the  representation  to  be  untrue.  It  was  in  reference  to  that 
that  the  observation  of  Popham,  G.  J.,  was  made.  He  had  the 
reputation  of  being  a  consummate  lawyer. 

The  note  in  1  Dyer  (75  a)  was  probably  by  Mr.  Treby,  after- 
wards Chief  Justice  Treby.  He  edited  an  edition  of  Dyer  pub- 
lished in  1688.  I  have  not  had  an  opportunity  of  referring  to  it, 
but  it  is  said  that  he  gave  the  public  some  highly  authoritative 
notes  in  that  edition.  I  have  quoted  from  Mr.  Vaillant's  edition, 
published  in  1794 

The  whole  evidence  given  on  this  apppeal  has  been  laid  before 
your  Lordships,  and  we  have  to  deal  with  it  as  a  whole.  That 
evidence  has  been  already  so  fully  stated  and  criticised  that  it  is 
not  necessary  for  me  to  do  more  than  to  state  the  conclusions  of 
fact  which  in  my  opinion  are  reasonably  to  be  deduced  from  it, 
viz.,  that  the  several  defendants  did  not  know  that  the  incrim- 
inated statement  in  the  prospectus  was  untrue,  and  that,  on  the 
contrary,  they  severally  and  in  good  faith  believed  it  to 
be  *  true.  The  conclusions,  in  fact,  at  which  I  have  [•  358] 
arrived,  render  it  unnecessary  for  me  to  consider  the  long 
and  rather  bewildering  list  of  authorities  to  which  your  Lordships 
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were  referred,  or  to  criticise  the  reasons  given  in  the  Court  of 
Appeal  for  their  decision  in  the  present  case.  I  desire,  however, 
to  make  a  single  observation. 

There  is  one  characteristic  which,  as  it  seems  to  me,  pervades 
each  of  the  several  judgments  in  the  Court  of  Appeal,  viz.,  that 
the  bond  fide  heliet  of  the  defendants  in  the  truth  of  the  repre- 
sentation was  unavailing  unless  it  was  a  reasonable  belief  resting 
on  reasonable  grounds.  If  this  is  correct,  it  seems  to  me  that  in 
an  action  for  "  deceit "  it  would  be  necessary  to  submit  to  the 
jury  (if  tried  before  that  tribunal)  not  only  the  existence  of  that 
belief  bond  fide,  but  also  the  grounds  on  which  it  was  arrived  at, 
and  their  reasonableness. 

I  am  by  no  means  satisfied  that  such  is  the  law,  and  if  now 
driven  to  express  an  opinion  on  it,  I  would  prefer  following  the 
opinion  of  Lord  Cbanworth  in  Western  Bank  of  Scotland  v. 
Addie,  L.  R  1  H.  L.  Sa  145,  168,  in  which  he  said :  **  I  confess 
that  my  opinion  was  that  in  what  his  Lordship  (the  Lord  Presi- 
dent) thus  stated,  he  went  beyond  what  principle  warrants.  If 
persons  in  the  situation  of  directors  of  a  bank  make  statements  as 
to  the  condition  of  its  affairs,  which  they  bond  fide  believe  to  be 
true,  I  cannot  think  they  can  be  guilty  of  fraud,  because  other 
persons  think,  or  the  Court  thinks,  or  your  Lordships  think,  that 
there  was  no  sujfficient  ground  to  warrant  the  opinion  which  they 
had  formed.  If  a  little  more  care  and  caution  must  have  led  the 
directors  to  a  conclusion  different  from  that  which  they  put  forth, 
this  may  afford  strong  evidence  to  show  that  they  did  not  really 
believe  in  the  truth  of  what  they  stated,  and  so  that  they  were 
guilty  of  fraud.  But  this  would  be  the  consequence,  not  of  their 
having  stated  as  true  what  they  had  not  reasonable  ground  to 
believe  to  be  true,  but  of  their  having  stated  as  true  what  they 
did  not  believe  to  be  true. ' 

A  director  is  bound  in  all  particulars  to  be  careful  and  circum- 
spect, and  not,  either  in  his  statements  to  the  public  or  in  the 
performance  of  the  duties  he  has  undertaken,  to  be  care- 
[*  359]  less  *  or  negligent,  or  rash.  Want  of  care  or  circumspec- 
tion, as  well  as  recklessness,  may  in  such  a  case  as  the 
present  be  taken  into  consideration  in  determining  at  every  stage 
the  question  of  bona  fidss. 

My  Lords,  I  am  of  opinion  that  the  decision  of  the  Court  of 
Appeal  should  be  reversed. 
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Lord  HSBSCHELL :  — 

My  Lords,  in  the  statement  of  claim  in  this  action  the  respon- 
dent, who  is  the  plaintiff,  alleges  that  the  appellants  made  in  a 
prospectns  issued  by  them  certain  statements  which  were  untrue, 
that  they  well  knew  that  the  facts  were  not  as  stated  in  the  pros- 
pectus, and  made  the  representations  fraudulently,  and  with  the 
view  to  induce  the  plaintiff  to  take  shares  in  the  company. 

"^  This  action  is  one  which  is  commonly  called  an  action  of 
deceit,  a  mere  common*law  action. "  This  is  the  description  of 
it  given  by  Cotton,  L  J.,  in  delivering  judgment.  I  think  it 
important  that  it  should  be  borne  in  mind  that  such  an  action 
differs  essentially  from  one  brought  to  obtain  rescission  of  a  con- 
tract on  the  ground  of  misrepresentation  of  a  material  fact  The 
principles  which  govern  the  two  actions  differ  widely.  Where 
rescission  is  claimed  it  is  only  necessary  to  prove  that  there  was 
misrepresentation ;  then,  however  honestly  it  may  have  been 
made,  however  free  from  blame  the  person  who  made  it,  the  con- 
tract, having  been  obtained  by  misrepresentation,  cannot  stand. 
In  an  action  of  deceit  on  the  contrary,  it  is  not  enough  to  estab- 
lish misrepresentation  alone;  it  is  conceded  on  all  hands  that 
something  more  must  be  proved  to  cast  liability  upon  the  defend- 
ant, though  it  has  been  a  matter  of  controversy  what  additional 
elements  are  requisite.  I  lay  stiess  upon  this  because  observa- 
tions made  by  learned  Judges  in  actions  for  rescission  have  been 
cited  and  much  relied  upon  at  the  bar  by  counsel  for  the  respon- 
dent Care  must  obviously  be  observed  in  applying  the  language 
used  in  relation  to  such  actions  to  an  action  of  deceit  Even  if 
the  scope  of  the  language  used  extend  beyond  the  particular 
action  which  was  being  dealt  with,  it  must  be  remembered  that 
the  learned  Judges  were  not  engaged  in  determining 
•  what  is  necessary  to  support  an  action  of  deceit,  or  in  [*  360] 
discriminating  with  nicety  the  elements  which  enter  into  it 

There  is  another  class  of  actions  which  I  must  refer  to  also  for 
the  purpose  of  putting  it  asida  I  mean  those  cases  where  a  per- 
son within  whose  special  province  it  lay  to  know  a  particular  fact, 
has  given  an  erroneous  answer  to  an  inquiry  made  with  regard  to 
it  by  a  person  desirous  of  ascertaining  the  fact  for  the  purpose  of 
determining  his  course  accordingly,  and  has  been  held  bound  to 
make  good  the  assurance  he  has  given.  Burrowes  v.  Lock,  10  Yes. 
470,  may  be  cited  as  an  example,  where  a  trustee  had  been  asked 
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by  an  intended  lender,  upon  the  security  of  a  trust  fund,  whether 
notice  of  any  prior  incumbrance  upon  the  fund  had  been  given  to 
him.  In  cases  like  this  it  has  been  said  that  the  circumstance 
that  the  answer  was  honestly  made  in  the  belief  that  it  was  true 
affords  no  defence  to  the  action.  Lord  Selborne  pointed  out  in 
Browrdie  v.  Campbell,  5  App.  Cas. ,  at  p.  935,  that  these  cases  were 
in  an  altogether  different  category  from  actions  to  recover  damages 
for  false  representation,  such  as  we  are  now  dealing  with. 

One  other  observation  I  have  to  make  before  proceeding  to  con- 
sider the  law  which  has  been  laid  down  by  the  learned  Judges  in 
the  Court  of  Appeal  in  the  case  before  your  Lordships.  "  An 
action  of  deceit  is  a  common-law  action,  and  must  be  decided 
on  the  same  principles,  whether  it  be  brought  in  the  Chancery 
Division  or  any  of  the  Common  Law  Divisions,  there  being,  in 
my  opinion,  no  such  thing  as  an  equitable  action  for  deceit" 
This  was  the  language  of  Cotton,  L.  J. ,  in  Arhoright  v.  Newbould, 
17  Ch.  D.  320.  It  was  adopted  by  Lord  Blackburn  in  Smith  v. 
Chadwick,  9  App.  Cas.  193,  and  is  not,  I  think,  open  to  dispute. 

In  the  Court  below  Cotton,  L.  J. ,  said :  "  What  in  my  opinion 
is  a  correct  statement  of  the  law  is  this,  that  where  a  man  makes 
a  statement  to  be  acted  upon  by  others  which  is  false,  and  which 
is  known  by  him  to  be  false,  or  is  made  by  him  recklessly,  or 
without  care  whether  it  is  true  or  false,  that  is,  without  any 
reasonable  ground  for  believing  it  to  be  true,  he  is  liable  in  an 
action  of  deceit  at  the  suit  of  any  one  to  whom  it  was  addressed  or 
any  one  of  the  class  to  whom  it  was  addressed,  and  who 
[*  361]  was  *  materially  induced  by  the  misstatement  to  do  an 
act  to  his  prejudice.  *  About  much  that  is  here  stated 
there  cannot,  I  think,  be  two  opinions.  But  when  the  learned 
Lord  Justice  speaks  of  a  statement  made  recklessly  or  without 
care  whether  it  is  true  or  false,  that  is  without  any  reasonable 
ground  for  believing  it  to  be  true,  I  find  myself,  with  all  respect, 
unable  to  agree  that  these  are  convertible  expressions.  To  make 
a  statement  careless  whether  it  be  true  or  false,  and  therefore 
without  any  real  belief  in  its  truth,  appears  to  me  to  be  an  essen- 
tially different  thing  from  making,  through  want  of  care,  a  false 
statement,  which  is,  nevertheless,  honestly  believed  to  be  true. 
And  it  is  surely  conceivable  that  a  man  may  believe  that  what  he 
states  is  the  fact,  though  he  has  been  so  wanting  in  care  that  the 
Court  may  think  that  there  were  no  sufficient  grounds  to  warrant 
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his  belief.  I  shall  have  to  consider,  hereafter,  whether  the  want 
of  reasonable  ground  for  believing  the  statement  made  is  sufficient 
to  support  an  action  of  deceit  I  am  only  concerned  for  the 
moment  to  point  out  that  it  does  not  follow  that  it  is  so,  because 
there  is  authority  for  saying  that  a  statement  made  recklessly, 
without  caring  whether  it  be  true  or  false,  affords  sufficient 
foundation  for  such  an  action. 

That  the  learned  Lord  Justice  thought  that  if  a  false  statement 
were  made  without  reasonable  ground  for  believing  it  to  be  true 
an  action  of  deceit  would  lie,  is  clear  from  a  subsequent  passage 
in  his  judgment  He  says  that  when  statements  are  made  in  a 
prospectus  like  the  present,  to  be  circulated  amongst  persons  in 
order  to  induce  them  to  take  shares,  **  there  is  a  duty  cast  upon 
the  director  or  other  person  who  makes  those  statements  to  take 
care  that  there  are  no  expressions  in  them  which,  in  fact,  are  false; 
to  take  care  that  he  has  reasonable  ground  tor  the  material  state- 
ments which  are  contained  in  that  document  which  he  prepares 
and  circulates  for  the  very  purpose  of  its  being  acted  upon  by 
others.  * 

The  learned  Judge  proceeds  to  say :  "  Although  in  my  opinion  it 
is  not  necessary  that  there  should  be  what  I  should  call  fraud,  yet 
in  these  actions,  according  to  my  view  of  the  law,  there  must  be 
a  departure  from  duty,  that  is  to  say,  an  untrue  statement  made 
without  any  reasonable  ground  for  believing  that  state- 
ment *  to  be  true ;  and  in  my  opinion,  when  a  man  makes  [*  362] 
an  untrue  statement  with  an  intention  that  it  shall  be 
acted  upon  without  any  reasonable  ground  for  believing  that  state- 
ment to  be  true,  he  makes  a  default  in  a  duty  which  was  thrown 
upon  him  from  the  position  he  has  taken  upon  himself,  and  he 
violates  the  right  which  those  to  whom  he  makes  the  statement 
have  to  have  true  statements  only  made  to  them. " 

Now  I  have  first  to  remark  on  these  observations  that  the 
alleged  "right"  must  surely  be  here  stated  too  widely,  if  it  is 
intended  to  refer  to  a  legal  right,  the  violation  of  which  may  give 
rise  to  an  action  for  damages.  For  if  there  be  a  right  to  have  true 
statements  only  made,  this  will  render  liable  to  an  action  those 
who  make  untrue  statements,  however  innocently.  This  cannot 
have  been  meant  I  think  it  must  have  been  intended  to  make 
the  statement  of  the  right  correspond  with  that  of  the  alleged 
duty,  the  departure  from  which  is  said  to  be  making  an  untrue 
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statement  without  any  reasonable  ground  for  believing  it  to  be 
trua  I  have  further  to  observe  that  the  Lobd  Justic£  distinctly 
says  that  if  there  be  such  a  departure  from  duty  an  action  of 
deceit  can  be  maintained,  though  there  be  not  what  he  should 
call  fraud.  I  shall  have»  by  and  by,  to  consider  the  discussions 
which  have  arisen  as  to  the  difference  between  the  popular  under- 
standing of  the  word  **  fraud  "  and  the  interpretation  given  to  it 
by  lawyers,  which  have  led  to  the  use  of  such  expressions  as 
''  legal  fraud, '  or  '^  fraud  in  law ;  "  but  I  may  state  at  once  that^ 
in  my  opinion,  without  proof  of  fraud  no  action  of  deceit  is 
maintainable.  When  I  examine  the  cases  which  have  been 
decided  upon  this  branch  of  the  law,  I  shall  endeavour  to  show 
that  there  is  abundant  authority  to  warrant  this  proposition. 

I  return  now  to  the  judgments  delivered  in  the  Court  of  Appeal. 
Sir  James  Hannen  says :  **  I  take  the  law  to  be  that  if  a  man  takes 
upon  himself  to  assert  a  thing  to  be  true  which  he  does  not  know 
to  be  true,  and  has  no  reasonable  ground  to  believe  to  be  true,  in 
order  to  induce  another  to  act  upon  the  assertion,  who  does  so  act 
and  is  thereby  damnified,  the  person  so  damnified  is  entitled  to 
maintain  an  action  for  deceit  *  Again,  Lopes,  L.  J. ,  states 
[*  363]  what,  in  his  opinion,  is  the  result  of  the  *  cases.  I  will 
not  trouble  your  Lordships  with  quoting  the  first  three 
propositions  which  he  lays  down,  although  I  do  not  feel  sure  that 
the  third  is  distinct  from,  and  not  rather  an  instance  of,  the  case 
dealt  with  by  the  second  proposition.  But  he  says  that  a  person 
making  a  false  statement,  intended  to  be  and  in  fact  relied  on 
by  the  person  to  whom  it  is  made,  may  be  sued  by  the  person 
damaged  thereby :  **  Fourthly,  if  it  is  untrue  in  fact,  but  believed 
to  be  true,  but  without  any  reasonable  grounds  for  such  belief. " 

It  will  thus  be  seen  that  all  the  learned  Judges  concurred  in 
thinking  that  it  was  sufficient  to  prove  that  the  representations 
made  were  not  in  accordance  with  fact,  and  that  the  person  mak- 
ing them  had  no  reasonable  ground  for  believing  them.  They  did 
not  treat  the  absence  of  such  reasonable  ground  as  evidence  merely 
that  the  statements  were  made  recklessly,  careless  whether  they 
were  true  or  false,  and  without  belief  that  they  were  true,  but 
they  adopted  as  the  test  of  liability,  not  the  existence  of  belief 
in  the  truth  of  the  assertions  made,  but  whether  the  belief  in 
them  was  founded  upon  any  reasonable  grounds.  It  will  be  seen, 
further,  that  the  Court  did  not  purport  to  be  establishing  any  new 
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doctrine.  They  deemed  that  they  were  only  following  the  cases 
already  decided,  and  that  the  proposition  which  they  concurred 
in  laying  down  was  established  by  prior  authorities.  Indeed, 
LoPBS,  L.  J. ,  expressly  states  the  law  in  this  respect  to  be  well 
settled.  This  renders  a  close  and  critical  examination  of  the 
earlier  authorities  necessary. 

I  need  go  no  further  back  than  the  leading  case  of  Pasley  v. 
Freeman,  2  Smith's  L.  C.  74.  If  it  was  not  there  for  the  first 
time  held  that  an  action  of  deceit  would  lie  in  respect  of  fraudu- 
lent representations  against  a  person  not  a  party  to  a  contract 
induced  by  them,  the  law  was,  at  all  events^  not  so  well  settled 
but  that  a  distinguished  Judge,  Grose,  J.,  differing  from  his 
brethren  on  the  Bench,  held  that  such  an  action  was  not  main- 
tainable. Bulled,  J.,  who  held  that  the  action  lay,  adopted  in 
relation  to  it  the  language  of  Croke,  J. ,  in  3  Bulstrode,  95,  who 
said :  "  Fraud  without  damage,  or  damage  without  fraud,  gives  no 
cause  of  action,  but  where  these  two  concur  an  action 
liea "  In  reviewing  the  case  *  of  Croase  v.  Gardner,  [*  364] 
Carth.  90,  he  says :  **  Knowledge  of  the  falsehood  of  the 
thing  asserted  is  fraud  and  deceit;  "  and  further,  after  pointing 
out  that  in  Bisney  v.  Sdhy,  1  Salk.  211,  the  judgment  proceeded 
wholly  on  the  ground  that  the  defendant  knew  what  he  asserted 
to  be  false,  he  adds :  ^  The  assertion  alone  will  not  maintain  the 
action,  but  the  plaintiff  must  go  on  to  prove  that  it  was  false, 
and  that  the  defendant  knew  it  to  be  so, "  the  latter  words  be- 
ing specially  emphasised.  Kenton,  C.  J. ,  said :  ^  The  plaintiffs 
applied  to  the  defendant,  telling  him  that  they  were  going  to  deal 
with  Falch,  and  desired  to  be  informed  of  his  credit,  when  the 
defendant  fraudulently,  and  knowing  it  to  be  otherwise,  and  with 
a  design  to  deceive  the  plaintiffs,  made  the  false  affirmation  stated 
on  the  record,  by  which  they  sustained  damage.  Can  a  doubt  be 
entertained  for  a  moment  but  that  this  is  injurious  to  the  plain- 
tiffs ?  *  In  this  case  it  was  evidently  considered  that  fraud  was 
the  basis  of  the  action,  and  that  such  fraud  might  consist  in  making 
a  statement  known  to  be  false. 

Haycraft  v.  Creasy,  2  East,  92  (6  R  R  380),  was  again  an 
action  in  respect  of  a  false  affirmation  made  by  the  defendant  to 
the  plaintiff  about  the  credit  of  a  third  party  whom  the  plaintiff 
was  about  to  trust  The  words  complained  of  were,  *  I  can  assure 
you  of  my  own  knowledge  that  you  may  credit  Miss  R  to  any 
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amount  with  perfect  safety."  All  the  Judges  were  agreed  that 
fraud  was  of  the  essence  of  the  action,  but  they  differed  in  their 
view  of  the  conclusion  to  be  drawn  from  the  facts.  Lord  Kenyon 
thought  that  fraud  had  been  proved,  because  the  defendant  stated 
that  to  be  true  within  his  own  knowledge  which  he  did  not  know 
to  be  true.  The  other  Judges  thinking  that  the  defendant's  words 
vouching  his  own  knowledge  were  no  more  than  a  strong  expres- 
sion of  opinion,  inasmuch  as  a  statement  concerning  the  credit  of 
another  can  be  no  more  than  a  matter  of  opinion,  and  that  he  did 
believe  the  lady's  credit  to  be  what  he  represented,  held  that  the 
action  would  not  lie.  It  is  beside  the  present  purpose  to  inquire 
which  view  of  the  facts  was  the  more  sound.  Upon  the  law  there 
was  no  difference  of  opinion.  It  is  a  distinct  decision  that  knowl- 
edge of  the  falsity  of  the  affirmation  made  is  essential  to 
[*  365]  the  *  maintenance  of  the  action,  and  that  belief  in  its  truth 
affords  a  defence. 
I  may  pass  now  to  Foster  v.  Charles,  7  Bing.  105.  It  was  there 
contended  that  the  defendant  was  not  liable,  even  though  the  rep- 
resentation he  had  made  was  false  to  his  knowledge,  because  he 
had  no  intention  of  defrauding  or  injuring  the  plaintiff.  This 
contention  was  not  upheld  by  the  Court,  Tindal,  C.  J. ,  saying : 
"  It  is  fraud  in  law  if  a  party  makes  representations  which  he 
knows  to  be  false,  and  injury  ensues,  although  the  motives  from 
which  the  representations  proceeded  may  not  have  been  bad." 
This  is  the  first  of  the  cases  in  which  I  have  met  with  the  expres- 
sion "  fraud  in  law. "  It  was  manifestly  used  in  relation  to  the 
argument  that  the  defendant  was  not  actuated  by  a  desire  to 
defraud  or  injure  the  person  to  whom  the  representation  was  made. 
The  popular  uise  of  the  word  "  fraud  "  perhaps  involves  generally 
the  conception  of  such  a  motive  as  one  of  its  elements.  But  I  do 
not  think  the  Chief  Justice  intended  to  indicate  any  doubt  that 
the  act  which  he  characterised  as  a  fraud  in  law  was  in  truth 
fraudulent  as  a  matter  of  fact  also.  Wilfully  to  tell  a  falsehood, 
intending  that  another  shall  be  led  to  act  upon  it  as  if  it  were  the 
truth,  may  well  be  termed  fraudulent,  whatever  the  motive  which 
induces  it,  though  it  be  neither  gain  to  the  person  making  the 
assertion  nor  injury  to  the  person  to  whom  it  is  made. 

Foster  v.  Charles,  7  Bing.  105,  was  followed  in  Corhett  v.  Brovm, 
8  Bing.  33,  and  shortly  afterwards  in  Polhill  v.  Walter,  3  B.  & 
Ad.  114.     The  learned  counsel  for  the  respondent  placed  great 
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reliance  on  this  case,  because  although  the  jury  had  negatived  the 
existence  of  fraud  in  fact  the  defendant  was,  nevertheless,  held 
liabla  It  is  plain,  however,  that  all  that  was  meant  by  this 
finding  of  the  jury  was,  that  the  defendant  was  not  actuated  by 
any  corrupt  or  improper  motive,  for  Lord  Tenterden  says :  "  It 
was  contended  that  ...  in  order  to  maintain  this  species  of 
action  it  is  not  necessary  to  prove  that  the  false  representation 
was  made  from  a  corrupt  motive  of  gain  to  the  defendant  or  a 
wicked  motive  of  injury  to  the  plaintiff;  it  was  said  to  be 
enough  if  a  representation  is  made  which  the  party 
*  making  it  knows  to  be  untrue,  and  which  is  intended  [*  366] 
by  him,  or  which  from  the  mode  in  which  it  is  made  is 
calculated,  to  induce  another  to  act  on  the  faith  of  it  in  such  a  way 
as  that  he  may  incur  damage,  and  that  damage  is  actually  incurred. 
A  wilful  falsehood  of  such  a  nature  was  contended  to  be  in  the 
legal  sense  of  the  word  a  fraud,  and  for  this  position  was  cited 
Foster  v.  Charles,  7  Bing.  105,  to  which  may  be  added  the  recent 
case  of  Corbett  v.  Brown,  8  Bing.  33.  The  principle  of  these  cases 
appears  to  us  to  be  well  founded,  and  to  apply  to  the  present. " 

In  a  later  case  of  Crawshay  v.  Thompson,  4  M.  &  Gr.  357, 
Maulb,  J.,  explains  Polhill  v.  Walter,  3  B.  &  Ad.  114,  thus: 
"  If  a  wrong  be  done  by  a  false  representation  of  a  party  who 
knows  such  representation  to  be  false,  the  law  will  infer  an  inten- 
tion to  injure.  That  is  the  effect  of  Polhill  v.  Walter, "  In  the 
same  case  Crbsswbll,  J. ,  defines  "  fraud  in  law  "  in  terms  which 
have  been  often  quoted.  "  The  cases, "  he  says,  "  may  be  con- 
sidered to  establish  the  principle  that  fraud  in  law  consists  in 
knowingly  asserting  that  which  is  false  in  fact  to  the  injury  of 
another.  * 

In  Mbens  v.  Heyworth,  10  M.  &  W.,  at  p.  157,  which  was 
decided  in  the  same  year  as  Crawshay  v.  Thompson,  Lord  Abinger 
having  suggested  that  an  action  of  fraud  might  be  maintained 
where  no  moral  blame  was  to  be  imputed,  Parke,  B.  ,  said :  "  To 
support  that  count  (viz.,  a  count  for  fraudulent  representation),  it 
was  essential  to  prove  that  the  defendants  knowingly  *  (and  I 
observe  that  this  word  is  emphasised),  "  by  words  or  acts,  made 
such  a  representation  as  is  stated  in  the  third  count,  relative  to 
the  invoice  of  these  goods,  as  they  knew  to  be  untrue. " 

The  next  case  in  the  series,  Taylor  v.  Ashton,  11  M.  &  W.  401, 
is  one  which  strikes  me  as  being  of  great  importance     It  was  an 
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action  brought  against  directors  of  a  bank  for  fraudulent  repie* 
sentationa  as  to  its  affairs,  whereby  the  plaintiff  was  induced  to 
take  shares,  the  jury  found  the  defendants  not  guilty  of  fraud, 
but  expressed  the  opinion  that  they  had  been  guilty  of  gross  negli- 
gence. Exception  was  taken  to  the  mode  in  which  the  case  was 
left  to  the  jury,  and  it  was  contended  that  their  verdict  was 
[*367]  sufficient  ♦to  render  the  defendants  liable;  Parks,  B., 
however,  in  delivering  the  opinion  of  the  Court  said :  "  It 
is  insisted  that  even  that  (viz.,  the  gross  negligence  which  the 
jury  had  found),  accompanied  with  a  damage  to  the  plaintiff  in 
consequence  of  that  gross  negligence,  would  be  sufficient  to  give 
him  a  right  of  action.  From  this  proposition  we  entirely  dissent, 
because  we  are  of  opinion  that,  independently  of  any  contract 
between  the  parties,  no  one  can  be  made  responsibly  for  a  repre* 
sentation  of  this  kind  unless  it  be  fraudulently  made.  .  .  .  But 
then  it  was  said  that  in  order  to  constitute  that  fraud,  it  was  not 
necessary  to  show  that  the  defendants  knew  the  fact  they  stated 
to  be  untrue,  that  it  was  enough  that  the  fact  was  untrue  if  they 
communicated  that  fact  for  a  deceitful  purpose,  and  to  that  prop- 
osition the  Court  is  prepared  to  assent.  It  is  not  necessary  to  * 
show  that  the  defendants  knew  the  facts  to  be  untrue ;  if  they 
stated  a  fact  which  was  untrue  for  a  fraudulent  purpose,  they  at 
the  same  time  not  believing  that  fact  to  be  true,  in  that  case  it 
would  be  both  a  legal  and  moral  fraud.  * 

Now  it  is  impossible  to  conceive  a  more  emphatic  declaration 
than  this,  that  to  support  an  action  of  deceit  fraud  must  be  proved, 
and  that  nothing  less  than  fraud  will  do.  I  can  find  no  trace  of 
the  idea  that  it  would  suffice  if  it  were  shown  that  the  defendants 
had  not  reasonable  grounds  for  believing  the  statements  they 
made.  It  is  difficult  to  understand  how  the  defendants  could,  in 
the  case  on  which  I  am  commenting,  have  been  guilty  of  gross 
negligence  in  making  the  statements  they  did,  if  they  had  reason- 
able grounds  for  believing  them  to  be  true,  or  if  they  had  taken 
care  that  they  had  reasonable  grounds  for  making  them. 

All  the  cases  I  have  hitherto  referred  to  were  in  courts  of  first 
instance.  But  in  Collins  v.  EvanSy  5  Q.  B.  804,  820,  they  were 
reviewed  by  the  Exchequer  Chamber.  The  judgment  of  the  Court 
was  delivered  by  Tindal,  C.  J.  After  stating  the  question  at  issue 
to  be  "  whether  a  statement  or  representation  which  is  false  in 
fact,  but  not  known  to  be  so  by  the  party  making  it,  but,  on  the 
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contrary,  made  honestly^  and  in  the  full  belief  that  it  is  true, 
afifords  a  ground  of  action, "  he  proceeds  to  say :  "  The  cur- 
tent  of  *  the  authorities,  f rom  Parfey  v.  Freeman,  2  Smith's  [*  368] 
li.  G.  74,  downweurds,  has  laid  down  the  general  rule  of 
law  to  be,  that  fraud  must  concur  with  the  false  statement  in 
order  to  give  a  ground  of  action. "  Is  it  not  clear  that  the  Court 
considered  that  fraud  was  absent  if  the  statement  was  "  made 
honestly,  and  in  the  full  belief  that  it  was  true  "  ? 

In  £van8  v.  Udmands,  13  C.  R  777,  Maulb,  J.,  expressed  an 
important  opinion,  often  quoted,  which  has  been  thought  to  carry 
the  law  further  them  the  previous  authorities,  though  I  do  not 
think  it  really  does  so.  He  said :  **  If  a  man  having  no  knowledge 
whatever  on  the  subject  takes  upon  himself  to  represent  a  certain 
state  of  facts  to  exist  he  does  so  at  his  peril,  and  if  it  be  done 
either  with  a  view  to  secure  some  benefit  to  himself  or  to  deceive 
a  third  person,  he  is  in  law  guilty  of  a  fraud,  tor  he  takes  upon 
himself  to  warrant  his  own  belief  of  the  truth  of  that  which  he 
60  asserts.  Although  the  person  making  the  representation  may 
have  no  knowledge  of  its  falsehood  the  representation  may  still 
have  been  fraudulently  made. '  The  foundation  of  this  proposi- 
tion manifestly  is,  that  a  person  making  any  statement  which  he 
intends  another  to  act  upon  must  be  taken  to  warrant  his  belief  in 
its  truth.  Any  person  making  such  a  statement  must  always  be 
aware  that  the  person  to  whom  it  is  made  will  understand,  if  not 
that  he  who  makes  it  knows,  yet  at  least  that  he  believes  it  to  be 
true.  And  if  he  has  no  such  belief  he  is  as  much  guilty  of  fraud 
as  if  he  had  made  any  other  representation  which  he  knew  to  be 
false,  or  did  not  believe  to  be  true. 

I  now  arrive  at  the  earliest  case  in  which  I  find  the  suggestion 
that  an  untrue  statement  made  without  reasonable  ground  for 
believing  it  will  support  an  action  for  deceit  In  Western  Bank 
of  Scotland  v.  Addie,  L.  R  1  H.  L.  Sc.  145,  162,  the  Lord 
President  told  the  jury  "  that  if  a  case  should  occur  of  directors 
taking  upon  themselves  to  put  forth  in  their  report  statements  of 
importance  in  regard  to  the  affairs  of  the  bank  false  in  themselves 
and  which  they  did  not  believe,  or  had  no  reasonable  ground  to 
believe  to  be  true,  that  would  be  a  misrepresentation  and  deceit.  * 
Exception  having  been  taken  to  this  direction  without  avail  in 
the  Court  of  Session,  Lord  Chelmsford  in  this  House 
said :   *  I  agree  in  the  propriety  of  this  *  interlocutor.    [*  369] 
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In  the  argument  upon  this  exception  the  case  was  put  of  an 
honest  belief  being  entertained  by  the  directors,  of  the  reason- 
ableness of  which  it  was  said  the  jury,  upon  this  direction,  would 
have  to  judge.  But  supposing  a  person  makes  an  untrue  state- 
ment which  he  asserts  to  be  the  result  of  a  bond  fide  belief  in  its 
truth,  how  can  the  bo7ia  fides  be  tested  except  by  considering  the 
grounds  of  such  belief?  And  if  an  untrue  statement  is  made 
founded  upon  a  belief  which  is  destitute  of  all  reasonable  grounds, 
or  which  the  least  inquiry  would  immediately  correct,  I  do  not 
see  that  it  is  not  fairly  and  correctly  characterised  as  misrepresen- 
tation and  deceit. " 

I  think  there  is  here  some  confusion  between  that  which  is  evi- 
dence of  fraud  and  that  which  constitutes  it  A  consideration  of 
the  grounds  of  belief  is,  no  doubt,  an  important  aid  in  ascertain- 
ing whether  the  belief  was  really  entertained.  A  man's  mere 
assertion  that  he  believed  the  statement  he  made  to  be  true  is  not 
accepted  as  conclusive  proof  that  he  did  so.  There  may  be  such 
an  absence  of  reasonable  ground  for  his  belief  as,  in  spite  of  his 
assertion,  to  carry  conviction  to  the  mind  that  he  had  not  really 
the  belief  which  he  alleges.  If  the  learned  Lord  intended  to  go 
further,  as  apparently  he  did,  and  to  say  that  though  the  belief 
was  really  entertained,  yet  if  there  were  no  reasonable  grounds 
for  it,  the  person  making  the  statement  was  guilty  of  fraud  in  the 
same  way  as  if  he  had  known  what  he  stated  to  be  false,  I  say, 
with  all  respect,  that  the  previous  authorities  afford  no  warrant  for 
the  view  that  an  action  of  deceit  would  lie  under  such  circum- 
stances. A  man  who  forms  his  belief  carelessly,  or  is  unreasonably 
credulous,  may  be  blameworthy  when  he  makes  a  representation 
on  which  another  is  to  act,  but  he  is  not,  in  my  opinion,  fraudu- 
lent in  the  sense  in  which  that  word  was  used  in  all  the  cases 
from  Pasleyy.  Freeman,  2  Smith's  L.  C.  74,  down  to  that  with 
which  I  am  now  dealing.  Even  when  the  expression  *  fraud  in 
law  "  has  been  employed,  there  has  always  been  present,  and 
regarded  as  an  essential  element,  that  the  deception  was  wilful 
either  because  the  untrue  statement  was  known  to  be  untrue,  or  be- 
cause belief  in  it  was  asserted  without  such  belief  existing. 
[*  370]  *  I  have  made  these  remarks  with  the  more  confidence 
because  they  appear  to  me  to  have  the  high  sanction  of 
Lord  Cranworth.  In  delivering  his  opinion  in  the  same  case  he 
said :  "  I  confess  that  my  opinion  was  that  in  what  his  Lordship 
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(the  LoED  Presidbnt)  thus  stated,  he  went  beyond  what  principle 
warrants.  If  persons  in  the  situation  of  directors  of  a  bank  make 
statements  as  to  the  condition  of  its  affairs  which  they  hondL  fide 
believe  to  be  true,  I  cannot  think  they  can  be  guilty  of  fraud 
because  other  persons  think,  or  the  Court  thinks,  or  your  Lord- 
ships think,  that  there  was  no  sufficient  ground  to  warrant  the 
opinion  which  they  had  formed.  If  a  little  more  care  and  cau- 
tion must  have  led  the  directors  to  a  conclusion  different  from 
that  which  they  put  forth,  this  may  afford  strong  evidence  to 
show  that  they  did  not  really  believe  in  the  truth  of  what  they 
stated,  and  so  that  they  were  guilty  of  fraud.  But  this  would  be 
the  consequence  not  of  their  having  stated  as  true  what  they  had 
not  reasonable  ground  to  believe  to  be  true,  but  of  their  having 
stated  as  true  what  they  did  not  believe  to  be  true." 

Sir  James  Hannen,  in  his  judgment  below,  seeks  to  limit  the 
application  of  what  Lord  Cranworth  says  to  cases  where  the 
statement  made  is  a  matter  of  opinion  only.  With  eJl  deference 
I  do  not  think  it  was  intended  to  be  or  can  be  so  limited.  The 
direction  which  he  was  considering,  and  which  he  thought  went 
beyond  what  true  principle  warranted,  had  relation  to  making  false 
statements  of  importance  in  regard  to  the  affairs  of  the  bank. 
When  this  is  borne  in  mind,  and  the  words  which  follow  those 
quoted  by  Sir  James  Hannen  are  looked  at,  it  becomes,  to  my 
mind,  obvious  that  Lord  Cranworth  did  not  use  the  words  "  the 
opinion  which  they  had  formed*  as  meaning  anything  different 
from  "  the  belief  which  they  entertained. " 

The  opinions  expressed  by  Lord  Cairns  in  two  well-known  cases 
have  been  cited  as  though  they  supported  the  view  that  an  action 
of  deceit  might  be  maintained  without  any  fraud  on  the  part  of 
the  person  sued.  I  do  not  think  they  bear  any  such  construction. 
In  the  case  of  Reese  Silver  Mining  Co.  v.  Smith,  L.  R  4  H.  L. 
64,  79,  he  said :  "  If  persons  take  upon  themselves  to  make  asser- 
tions as  to  which  they  are  ignorant  whether  they  are 
true  or  untrue,  *  they  must,  in  a  civil  point  of  view,  be  [*  371] 
held  as  responsible  as  if  they  had  asserted  that  which  they 
knew  to  be  untrue. "  This  must  mean  that  the  persons  referred 
to  were  conscious  when  making  the  assertion  that  they  were 
ignorant  whether  it  was  true  or  untrue.  For  if  not  it  might  be 
said  of  any  one  who  innocently  makes  a  false  statement  He 
must  be  ignorant  that  it  is  untrue,  for  otherwise  he  would  not 
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make  it  innocently ;  he  must  be  ignorant  that  it  is  true,  fot  b j 
the  hypothesis  it  is  false.  Oonstruing  the  language  ol  Lord  Caibks 
in  the  sense  I  haye  indicated,  it  is  no  more  than  an  adoption  of 
the  opinion  expressed  by  Mattle,  J.,  in  Evan$  Vi  Sdmortds,  13 
C  R  777.  It  is  a  case  of  the  tepresentation  of  a  person's  belief 
in  a  fact  when  he  is  conscious  that  he  knows  not  whedier  it  be 
true  or  false,  and  when  he  has  therefore  no  such  belief.  When 
Lord  Cairns  speaks  of  it  as  not  being  fraud  in  the  more  invidious 
sense,  he  refers,  I  think,  only  to  the  fact  that  there  was  no  inten*^ 
tion  to  cheat  on  injure. 

In  Feek  v.  Ghimey,  L.  R  6  H.  L.  377,  409,  the  same  learned 
Lord,  after  alluding  to  the  circumstance  that  the  defendants  had 
been  acquitted  of  fraud  upon  a  criminal  charge,  and  that  there 
was  a  great  deal  to  show  that  they  Were  labouring  under  the 
impression  that  the  concern  had  in  it  the  elements  of  a  profitable 
commercial  undertaking,  proceeds  to  say :  **  They  may  be  absolved 
from  any  charge  of  a  wilful  design  or  motive  to  mislead  or  defraud 
the  public.  But  in  a  civil  proceeding  of  this  kind  all  that  yout 
Lordships  have  to  examine  is  the  question,  Was  there,  or  was 
there  not,  misrepresentation  in  point  of  fact  ?  If  there  was,  how- 
ever innocent  the  motive  may  have  been,  your  Lordships  will  be 
obliged  to  arrive  at  the  consequences  which  properly  would  result 
from  what  was  done."  In  the  case  then  under  consideration  it 
was  clear  that  if  there  had  been  a  false  statement  of  fact  it  had 
been  knowingly  made.  Lord  Gairkb  certainly  could  not  have 
meant  that  in  an  action  of  deceit  the  only  question  to  be  con*- 
sidered  was  whether  or  not  there  was  misrepresentation  in  point 
of  fact  All  that  he  there  pointed  out  was  that  in  such  a  case 
motive  was  immaterial:  that  it  mattered  not  that  there  was  no 
design  to  mislead  or  defraud  the  public  if  a  false  representation 
were  knowingly  made.  It  was  therefore  but  an  affirma- 
[*  372]  tion  of  the  law  laid  down  in  Foster  *  v.  Charles,  7  Bing. 
105,  Polhill  V.  Walter,  3  B.  &  Ad.  114,  and  other  cases 
I  have  already  referred  to. 

I  come  now  to  very  recent  cases.  In  Weir  ▼.  Bell,  3  Ex.  D. 
238,  Lord  Bramwell  vigorously  criticised  the  expression  "  legal 
fraud, '  and  indicated  a  very  decided  opinion  that  an  action  founded 
on  fraud  could  not  be  sustained  except  by  the  proof  of  fraud  in 
fact  I  have  already  given  my  reasons  for  thinking  that,  until 
recent  times,  at  all  events,  the  Judges  who  spoke  of  fraud  in  law 
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did  not  mean  to  exclude  the  existence  of  fraud  in  fact»  but  only  of 
an  intention  to  defraud  or  injure. 

In  the  dame  case  Cotton,  L  J. ,  stated  the  law  in  much  the 
same  way  as  he  did  in  the  present  case,  treating  "  recklessly  '  as 
equivalent  to  "  without  any  reasonable  ground  for  believing  "  the 
statements  made.  But  the  same  learned  Judge  in  Arkvorigkt  v. 
Newbold,  17  Ch.  D.  301,  laid  down  the  law  somewhat  differently, 
for  he  said :  "^  In  an  action  of  deceit  the  representation  to  found 
the  action  must  not  be  innocent,  that  is  to  say,  it  must  be  made 
either  with  knowledge  of  its  being  false,  or  with  a  reckless  disre- 
gard as  to  whether  it  is  or  is  not  true. "  And  his  exposition  of 
the  law  was  substantially  the  same  in  Edgington  v.  Fitzmaurice, 
29  Ch.  D,  459.  In  this  latter  case  Bowen,  L.  J.,  defined  what  the 
plaintiff  must  prove  in  addition  to  the  falsity  of  the  statement,  as 
"  secondly,  thskt  it  was  false  to  the  knowledge  of  the  defendants, 
or  that  they  made  it  not  caring  whether  it  was  true  or  falsa  " 

It  only  remains  to  notice  the  case  of  Smith  v.  Chadvfick,  20 
Ch.  D.  27,  44,  67.  The  late  Master  of  the  Rolls  there  said : 
'^  A  man  may  issue  a  prospectus  or  make  any  other  statement  to 
induce  another  to  enter  into  a  contract,  believing  that  his  state- 
ment is  true,  and  not  intending  to  deceive;  but  he  may  through 
carelessness  have  made  statements  which  are  not  true,  and  which 
he  ought  to  have  known  were  not  true,  and  if  he  does  so  he  is 
liable  in  an  action  for  deceit;  he  cannot  be  allowed  to  escape 
meiely  because  he  had  good  intentions,  and  did  not  intend  to 
defraud. "  This,  like  everything  else  that  fell  from  that  learned 
Judge,  is  worthy  of  respectful  consideration.  With  the 
last  sentence  I  quite  agree,  *  but  I  cannot  assent  to  the  [*  373] 
doctrine  that  a  false  statement  made  through  carelessness, 
and  which  ought  to  have  been  known  to  be  untrue,  of  itself  ren- 
ders the  person  who  makes  it  liable  to  an  action  for  deceit  This 
does  not  seem  to  me  by  any  means  necessarily  to  amount  to  fraud, 
without  which  the  action  will  not,  in  my  opinion,  lie. 

It  must  be  remembered  that  it  was  not  requisite  for  Sir  George 
Jrssel  in  Smith  v.  Chadwick,  20  Ch.  D.  27,  44,  67,  to  form  an 
opinion  whether  a  statement  carelessly  made,  but  honestly  be- 
lieved, could  be  the  foundation  of  an  action  of  deceit  The 
decision  did  not  turn  on  any  such  point  The  conclusion  at 
which  he  arrived  is  expressed  in  these  terms :  "  On  the  whole,  I 
have  come  to  the  conclusion  that  this,  although  in  some  respects 
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inaccurate,  and  in  some  respects  not  altogether  free  from  imputa- 
tion of  carelessness,  was  a  fair,  honest,  and  bond  fide  statement  on 
the  part  of  the  defendants,  and  by  no  means  exposes  them  to  an 
action  for  deceit " 

I  may  further  note  that  in  the  same  case  Lindlet,  L.  J. ,  said : 
"  The  plaintiff  has  to  prove,  first,  that  the  misrepresentation  was 
made  to  him ;  secondly,  he  must  prove  that  it  was  false ;  thirdly, 
that  it  was  false  to  the  knowledge  of  the  defendants,  or,  at  all 
events,  that  they  did  not  believe  the  truth  of  it "  This  appears 
to  be  a  different  statement  of  the  law  to  that  which  I  have  just 
criticised,  and  one  much  more  in  accord  with  the  prior  decisions. 

The  case  of  Smith  v.  Chadmck  was  carried  to  your  Lordships* 
House  (9  App.  Cas.  187,  190).  Lord  Selborne  thus  laid  down 
the  law :  "  I  conceive  that  in  an  action  of  deceit  it  is  the  duty  of 
the  plaintiff  to  establish  two  things :  first,  actual  fraud,  which  is 
to  be  judged  of  by  the  nature  and  character  of  the  representations 
made,  considered  with  reference  to  the  object  for  which  they  were 
made,  the  knowledge  or  means  of  knowledge  of  the  person  making 
them,  and  the  intention  which  the  law  justly  imputes  to  every 
man  to  produce  those  consequences  which  are  the  natural  result 
of  his  acts ;  and  secondly,  he  must  establish  that  this  fraud  was 
an  inducing  cause  to  the  contract "  It  will  be  noticed  that  the 
noble  and  learned  Lord  regards  the  proof  of  actual  fraud  as  essen- 
tial ;  all  the  other  matters  to  which  he  refers  are  elements  to  be 
considered  in  determining  whether  such  fraud  has  been 
[*  374]  *  established.  Lord  Blackburn  indicated  that  although 
he  nearly  agreed  with  the  Master  of  the  Bolls,  that 
learned  Judge  had  not  quite  stated  what  he  conceived  to  be  the 
law.  He  did  not  point  out  precisely  how  far  he  differed,  but  it 
is  impossible  to  read  his  judgment  in  this  case,  or  in  that  of 
Brownlie  v.  Campbell,  5  App.  Cas.  925,  without  seeing  that  in 
his  opinion  proof  of  actual  fraud  or  of  a  wilful  deception  was 
requisite. 

Having  now  drawn  attention,  I  believe,  to  all  the  cases  having 
a  material  bearing  upon  the  question  imder  consideration,  I  pro- 
ceed to  state  briefly  the  conclusions  to  which  I  have  been  led.  I 
think  the  authorities  establish  the  following  propositions :  First, 
in  order  to  sustain  an  action  of  deceit,  there  must  be  proof  of 
fraud,  and  nothing  short  of  that  will  suffice.  Secondly,  fraud  is 
proved  when  it  is  shown  that  a  false  representation  has  been  made 
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(1)  knowingly,  or  (2)  without  belief  in  its  truth,  or  (3)  recklessly, 
careless  whether  it  be  true  or  false.  Although  I  have  treated  the 
second  and  third  as  distinct  cases,  I  think  the  third  is  but  an 
instance  of  the  second,  for  one  who  makes  a  statement  under  such 
circumstances  can  have  no  real  belief  in  the  truth  of  what  he 
states.  To  prevent  a  ifalse  statement  being  fraudulent,  there  must, 
I  think,  always  be  an  honest  belief  in  its  truth.  And  this  prob- 
ably covers  the  whole  ground,  for  one  who  knowingly  alleges  that 
which  is  false,  has  obviously  no  such  honest  belief.  Thirdly,  if 
fraud  be  proved,  the  motive  of  the  person  guilty  of  it  is  imma- 
terial. It  matters  not  that  there  was  no  intention  to  cheat  or 
injure  the  person  to  whom  the  statement  was  made. 

I  think  these  propositions  embrace  all  that  can  be  supported  by 
decided  cases  from  the  time  of  Pasley  v.  Freeman,  2  Smith's  L. 
C.  74,  down  to  WeBtem  Bank  of  Scotland  v.  Addie,  L.  R  1  H.  L. 
Sc.  145,  in  1867,  when  the  first  suggestion  is  to  be  found  that 
belief  in  the  truth  of  what  he  has  stated  will  not  suffice  to 
absolve  the  defendant  if  his  belief  be  based  on  no  reasonable 
grounds.  I  have  shown  that  this  view  was  at  once  dissented 
from  by  Lord  Cranworth,  so  that  there  was  at  the  outset  as  much 
authority  against  it  as  for  it  And  I  have  met  with  no 
further  assertion  of  Lord  Chelmsford's  view  until  *  the  [*  375] 
case  of  Weir  v.  Bell,  3  Ex.  D.  238,  where  it  seems  to  be 
involved  in  Lord  Justice  Cotton's  enunciation  of  the  law  of 
deceit.  But  no  reason  is  there  given  in  support  of  the  view :  it 
is  treated  as  established  law.  The  dictum  of  the  late  Master  of 
THE  Bolls,  that  a  false  statement  made  through  carelessness, 
which  the  person  making  it  ought  to  have  known  to  be  untrue, 
would  sustain  an  action  of  deceit,  carried  the  matter  still  further. 
But  that  such  an  action  could  be  maintained,  notwithstanding  an 
honest  belief  that  the  statement  made  was  true,  if  there  were  no 
reasonable  grounds  for  the  belief,  was,  I  think,  for  the  first  time 
decided  in  the  case  now  under  appeal. 

In  my  opinion,  making  a  false  statement  through  want  of  care 
falls  far  short  of,  and  is  a  very  different  thing  from  fraud,  and 
the  same  may  be  said  of  a  false  representation  honestly  believed, 
though  on  insufficient  grounds.  Indeed,  Cotton,  L.  J.,  himself 
indicated,  in  the  words  I  have  already  quoted,  that  he  should  not 
call  it  fraud.  But  the  whole  current  of  authorities,  with  which 
I  have  so  long  detained  your  Lordships,  shows  to  my  mind,  con- 
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clusively,  that  fiaud  is  essential  to  found  an  action  of  deceit,  and 
that  it  cannot  be  maintained  where  the  acts  proved  cannot  properly 
be  so  termed.  And  the  case  of  Taylor  v.  Ashton^  11  M.  &  W. 
401,  appears  to  me  to  be  in  direct  conflict  with  the  dictum  of  Sir 
George  Jessel,  and  inconsistent  with  the  view  taken  by  the 
learned  Judges  in  the  Court  below.  I  observe  that  Sir  Frederick 
Pollock,  in  his  able  work  on  Torts  (p.  243,  note),  referring,  I 
presume,  to  the  dicta  of  Cotton,  L  J. ,  and  Sir  George  Jessel, 
M.  R ,  says  that  the  actual  decision  in  Taylor  v.  Ashton  is  not 
consistent  with  the  modern  cases  on  the  duty  of  directors  of  com* 
panics.  I  think  he  is  right.  But  for  the  reasons  I  have  given  I 
am  unable  to  hold  that  anything  less  than  fraud  will  render  direc- 
tors or  any  other  persons  liable  to  an  action  of  deceit 

At  the  same  time,  I  desire  to  say  distinctly  that  when  a  false 
statement  has  been  made  the  questions  whether  there  were  reason* 
able  grounds  for  believing  it,  and  what  were  the  means  of  knowl- 
edge in  the  possession  of  the  person  making  it,  are  most  weighty 
matters  for  consideration.  The  ground  upon  which  an  alleged 
belief  was  founded  is  a  most  important  test  of  its  reality.  I  can 
conceive  many  cases  where  the  fact  that  an  alleged  belief 
[*  376]  was  *  destitute  of  all  reasonable  foundation  would  suflBce 
of  itself  to  convince  the  Court  that  it  was  not  really  enter- 
tained, and  that  the  representation  was  a  fraudulent  one.  So, 
too,  although  means  of  knowledge  are,  as  was  pointed  out  by  Lord 
Blackburn  in  Brownlie  v.  Campbell,  5  A  pp.  Cos.,  at  p.  952,  a 
very  different  thing  from  knowledge,  if  I  thought  that  a  person 
making  a  false  statement  had  shut  his  eyes  to  the  facts,  or  pur- 
posely abstained  from  inquiring  into  them,  I  should  hold  that 
honest  belief  was  absent,  and  that  he  was  just  as  fraudulent  as  if 
he  had  knowingly  stated  that  which  was  false. 

I  have  arrived  with  some  reluctance  at  the  conclusion  to  which 
I  have  felt  myself  compelled,  for  I  think  those  who  put  before  the 
public  a  prospectus  to  induce  them  to  embark  their  money  in  a 
commercial  enterprise  ought  to  be  vigilant  to  see  that  it  contains 
such  representations  only  as  are  in  strict  accordance  with  fact, 
and  I  should  be  very  unwilling  to  give  any  countenance  to  the 
contrary  idea.  I  think  there  is  much  to  be  said  for  the  view 
that  this  moral  duty  ought,  to  some  extent,  to  be  converted  into 
a  legal  obligation,  and  that  the  want  of  reasonable  care  to  see  that 
statements,  made  under  such  circumstances,  are  true,  should  be 
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made  an  actionable  wrong.  But  this  is  not  a  matter  fit  for  dis* 
cussion  on  the  present  occasion.  If  it  is  to  be  done  the  Legislature 
must  intervene  and  expressly  give  a  right  of  action  in  respect  of 
such  a  departure  from  duty.  It  ought  not,  I  think,  to  be  done  by 
straining  the  law,  and  holding  that  to  be  fraudulent  which  the 
tribunal  feels  cannot  properly  be  so  described.  I  think  mischief 
is  likely  to  result  from  blurring  the  distinction  between  careless- 
ness and  fraud,  and  equally  holding  a  man  fraudulent  whether 
his  acts  can  or  cannot  be  justly  so  designated. 

It  now  remains  for  me  to  apply  what  I  believe  to  be  the  law  to 
the  facts  of  the  present  casa  The  charge  against  the  defendants 
is  that  they  fraudulently  represented  that  by  the  special  Act  of 
Parliament  which  the  company  had  obtained  they  had  a  right  to 
use  steam  or  other  mechanical  power  instead  of  horses.  The  test 
which  I  purpose  employing  is  to  inquire  whether  the  defendants 
knowingly  made  a  false  statement  in  this  respect,  oi  whether,  on 
the  contrary,  they  honestly  believed  what  they  stated  to  be  a 
true  and  fair  representation  of  the  facts.  Before  considering 
whether  the  charge  of  fraud  is  proved,  I  may  say  that  I 
*  approach  the  case  of  all  the  defendants,  except  Wilde,  [*  377] 
with  the  inclination  to  scrutinise  their  conduct  with 
severity.  They  most  improperly  received  sums  of  money  from  the 
promoters,  and  this  unquestionably  lays  them  open  to  the  sus- 
picion of  being  ready  to  put  before  the  public  whatever  was  desired 
by  those  who  were  promoting  the  undertaking.  But  I  think  this 
must  not  be  unduly  pressed,  and  when  I  find  that  the  statement 
impeached  was  concurred  in  by  one  whose  conduct  in  the  respect 
I  have  mentioned  was  free  from  blsune,  and  who  was  under  no 
similar  pressure,  the  case  assumes,  I  think,  a  different  complexion. 

I  must  further  remark  that  the  learned  Judge  who  tried  the 
cause,  and  who  tells  us  that  he  carefully  watched  the  demeanour 
of  the  witnesses  and  scanned  their  evidence,  came,  without  hesi- 
tation, to  the  conclusion  that  they  were  witnesses  of  truth,  and 
that  their  evidence,  whatever  may  be  its  effect,  might  safely  be 
relied  on.  An  opinion  so  formed  ought  not  to  be  differed  from 
except  on  very  clear  grounds,  and  after  carefully  considering  the 
evidence,  I  see  no  reason  to  dissent  from  Stirling,  J.  's  conclu- 
sion.    I  shall  therefore  assume  the  truth  of  their  testimony. 

I  agree  with  the  Court  below  that  the  statement  made  did  not 
accurately  convey  to  the  mind  of  a  person  reading  it  what  the 
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rights  of  the  company  were,  but  to  judge  whether  it  may  never- 
theless have  been  put  forward  without  subjecting  the  defendants  to 
the  imputation  of  fraud,  your  Lordships  must  consider  what  were 
the  circumstances.  By  the  General  Tramways  Act  of  1870  it  is 
provided  that  all  carriages  used  on  any  tramway  shall  be  moved 
by  the  power  prescribed  by  the  special  Act,  and  where  no  such 
power  is  prescribed,  by  animal  power  only.  (33  &  34  Vict ,  c.  78, 
s.  34. )  In  order,  therefore,  to  enable  the  company  to  use  steam 
power,  an  Act  of  Parliament  had  to  be  obtained  empowering  its 
use.  This  had  been  done,  but  the  power  was  clogged  with  the 
condition  that  it  was  only  to  be  used  with  the  consent  of  the  Board 
of  Trade.  It  was  therefore  incorrect  to  say  that  the  company  had 
the  right  to  use  steam ;  they  would  only  have  that  right  if  they 
obtained  the  consent  of  the  Board  of  Trade.  But  it  is  impossible 
not  to  see  that  the  fact  which  would  impress  itself  upon  the  minds 

of  those  connected  with  the  company  was  that  they  had, 
[*  378]  after  submitting  *  the  plans  to  the  Board  of  Trade,  obtained 

a  special  Act  empowering  the  use  of  steam.  It  might  well 
be  that  the  fact  that  the  consent  of  the  Board  of  Trade  was  neces- 
sary would  not  dwell  in  the  same  way  upon  their  minds,  if  they 
thought  that  the  consent  of  the  Board  would  be  obtained  as  a 
matter  of  course  if  its  requirements  were  complied  with,  and  that 
it  was  therefore  a  mere  question  of  expenditure  and  care.  The 
provision  might  seem  to  them  analogous  to  that  contained  in  the 
General  Tramways  Act,  and  I  believe  in  the  Railways  Act  also, 
prohibiting  the  line  being  opened  until  it  had  been  inspected  by 
the  Board  of  Trade  and  certified  fit  for  trafi&c,  which  no  one  would 
regard  as  a  condition  practically  limiting  the  right  to  use  the  line 
for  the  purpose  of  a  tramway  or  railway.  I  do  not  say  that  the 
two  cases  are  strictly  analogous  in  point  of  law,  but  they  may 
well  have  been  thought  so  by  business  men. 

I  turn  now  to  the  evidence  of  the  defendants.  I  will  take  first 
that  of  Mr.  Wilde,  whose  conduct  in  relation  to  the  promotion  of 
the  company  is  free  from  suspicion.  He  is  a  member  of  the  Bar 
and  a  director  of  one  of  the  London  tramway  companies.  He 
states  that  he  was  aware  that  the  consent  of  the  Board  of  Trade 
was  necessary,  but  that  he  thought  that  such  consent  had  been 
practically  given,  inasmuch  as,  pursuant  to  the  Standing  Orders, 
the  plans  had  been  laid  before  the  Board  of  Trade  with  the  state- 
ment that  it  was  intended  to  use  mechanical  as  well  as  horse 
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power,  and  no  objection  having  been  raised  by  the  Board  of  Trade, 
and  the  Bill  obtained,  he  took  it  for  granted  that  no  objection 
would  be  raised  afterwards,  provided  the  works  were  properly 
carried  out.  He  considered,  therefore,  that,  practically  and  sub- 
stantially, they  had  the  right  to  use  steam,  and  that  the  statement 
was  perfectly  true. 

Mr.  Pethick's  evidence  is  to  much  the  same  effect  He  thought 
the  Board  of  Trade  had  no  more  right  to  refuse  their  consent  than 
they  would  in  the  case  of  a  railway ;  that  they  might  have  required 
additions  or  alterations,  but  that  on  any  reasonable  requirements 
being  complied  with  they  could  not  refuse  their  consent  It  never 
entered  his  thoughts  that  after  the  Board  had  passed  their  plans, 
with  the  knowledge  that  it  was  proposed  to  use  steam,  they  would 
refuse  their  consent 

*  Mr.  Moore  states  that  he  was  under  the  impression  [*  379] 
that  the  passage  in  the  prospectus  represented  the  effect  of 
sect  35  of  the  Act,  inasmuch  as  he  understood  that  the  consent 
was  obtained.  He  so  understood  from  the  statements  made  at  the 
board  by  the  solicitors  to  the  company,  to  the  general  effect  that 
everything  was  in  order  for  the  use  of  steam,  that  the  Act  had 
been  obtained  subject  to  the  usual  restrictions,  and  that  they  were 
starting  as  a  tramway  company,  with  full  power  to  use  steam  as 
other  companies  were  doing. 

Mr.  Wakefield,  according  to  his  evidence,  believed  that  the 
statement  in  the  prospectus  was  fair ;  he  never  had  a  doubt  about 
it  It  never  occurred  to  him  to  say  anything  about  the  consent  of 
the  Board  of  Trade,  because  as  they  had  got  the  Act  of  Parliament 
for  steam  he  presumed  at  once  that  they  would  get  it 

Mr.  Derry's  evidence  is  somewhat  confused,  but  I  think  the  fair 
effect  of  it  is  that  though  he  was  aware  that  under  the  Act  the 
consent  of  the  Board  of  Trade  was  necessary,  he  thought  that  the 
company  having  obtained  their  Act  the  Board's  consent  would 
follow  as  a  matter  of  course,  and  that  the  question  of  such  con- 
sent being  necessary  never  crossed  his  mind  at  the  time  the  pros- 
pectus was  issued.  He  believed  at  that  time  that  it  was  correct 
to  say  they  had  the  right  to  use  steam. 

As  I  have  said,  Stirling,  J.,  gave  credit  to  these  witnesses,  and 
I  see  no  reason  to  differ  from  him.  What  conclusion  ought  to  be 
drawn  from  their  evidence  ?  I  think  they  were  mistaken  in  sup- 
posing that  the  consent  of  the  Board  of  Trade  would  follow  as  a 
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matter  of  course'  because  they  had  obtained  their  Act  It  was 
absolutely  in  the  discretion  of  the  Board  whether  such  consent 
should  be  givea  The  prospectus  was  therefore  inaccurate.  But 
that  is  not  the  question.  If  they  believed  that  the  consent  of  the 
Board  of  Trade  was  practically  concluded  by  the  passing  of  the 
Act,  has  the  plaintiff  made  out,  which  it  was  for  him  to  do,  that 
they  have  been  guilty  of  a  fraudulent  misrepresentation  ?  I  think 
not  I  cannot  hold  it  proved  as  to  any  one  of  them  that  he  know- 
ingly made  a  false  statement,  or  one  which  he  did  not  believe  to 
be  true,  or  was  careless  whether  what  he  stated  was  true  or  false. 
In  short,  I  think  they  honestly  believed  that  what  they  asserted 
was  true,  and  I  am  of  opinion  that  the  charge  of  fraud  made  against 

them  has  not  been  established. 
[*  380]  *  It  is  not  unworthy  of  note  that  in  his  report  to  the 
Board  of  Trade,  Greneral  Hutchinson,  who  was  obviously 
aware  of  the  provisions  of  the  special  Act,  falls  into  the  very  same 
inaccuracy  of  language  as  is  complained  of  in  the  defendants,  for 
he  says :  *  The  Act  of  1882  gives  the  company  authority  to  use 
mechanical  power  over  all  their  system." 

I  quite  admit  that  the  statements  of  witnesses  as  to  their  belief 
are  by  no  means  to  be  accepted  blindfold.  The  probabilities  must 
be  considered.  Whenever  it  is  necessary  to  arrive  at  a  conclusion 
as  to  the  state  of  mind  of  another  person,  and  to  determine  whether 
his  belief  under  given  circumstances  was  such  as  he  alleges,  we 
can  only  do  so  by  applying  the  standard  of  conduct  which  our 
own  experience  of  the  ways  of  men  has  enabled  us  to  form ;  by 
asking  ourselves  whether  a  reasonable  man  would  be  likely,  under 
the  circumstances,  so  to  believe.  I  have  applied  this  test,  with 
the  result  that  I  have  a  strong  conviction  that  a  reasonable  man, 
situated  as  the  defendants  were,  with  their  knowledge  and  means 
of  knowledge,  might  well  believe  what  they  state  they  did  be- 
lieve, and  consider  that  the  representation  made  was  substantially 
true. 

Adopting  the  language  of  Jessel,  M.  R  ,  in  Smith  v.  Chadwick 
(20  Ch.  D. ,  at  p.  67),  I  conclude  by  saying  that  on  the  whole  I 
have  come  to  the  conclusion  that  the  statement,  *  though  in  some 
respects  inaccurate  and  not  altogether  free  from  imputation  of 
carelessness,  was  a  fair,  honest,  and  bond  Jide  statement  on  the 
part  of  the  defendants,  and  by  no  means  exposes  them  to  an  action 
for  deceit " 
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I  think  the  judgment  of  the  Court  of  Appeal  shoiild  be  re- 
veraeA 

Order  of  the  Court  of  Appeal  reversed;  order  of  Stirling,  J. , 
restored;  the  responderU  to  pay  to  the  appellants  their  costs 
helow  and  in  this  House ;  cause  remitted  to  the  Chancery 
Division. 
Lords'  Journals,  Ist  July,  1889. 

ENGLISH  NOTES. 

The  former  of  the  principal  cases  is  selected  as  the  leading  authority 
for  a  principle  of  law  which  has  never  been  questioned  since;  but  the 
particular  application  of  the  principle  in  that  case  has  been  modified  by 
statute.  That  a  verbal  statement  as  to  the  credit  of  another  might  in- 
Tolve  the  person  making  it  in  a  liability  to  make  that  credit  good,  was 
a  circumstance  to  create  alarm  in  the  commercial  world;  and,  some 
thirty  years  later,  a  clause  was  inserted  in  Lord  Tentbbdbn's  Acfc  (9 
Geo.  lY.,  c.  14)  enacting  (s.  6)  that  no  action  should  be  brought  to 
charge  any  person  upon  a  representation  or  assurance  given  concerning 
the  credit  of  another,  unless  the  representation  or  assurance  was  in 
writing  and  signed  by  the  party  to  be  charged.  In  effect,  the  prin- 
ciple of  the  Statute  of  Frauds  relating  to  mercantile  guaranties  was 
applied  to  the  liability  for  a  representation  having  indirectly  the  effect 
of  a  guarantee. 

The  case  of  Folhill  v.  Walter y  referred  to  in  the  judgment  of  Lord 
Hebschbll  in  Derry  v.  Peek  (p.  276,  etseq.y  ante)^  was  decided  in  1832, 
by  a  strong  Court  in  the  King's  Bench,  and  furnishes  an  instructive  ex- 
ample of  the  principle  decided  in  Pauley  v.  Freeman,  The  case  was  this. 
A  bill  of  exchange  was  accepted  under  the  hand  of  W.  purporting  to  be 
per  procurationem  for  H.  The  holder  (P.),  an  indorsee  for  value,  pre- 
sented the  bill  for  payment  in  due  course  to  H.,  who  refused  payment 
on  the  ground  that  his  acceptance  was  without  authority.  Having,  on 
the  same  ground,  been  non-suited  in  an  action  against  H.,  P.  brought 
an  action  against  W.,  laying  his  action  (in  one  Court)  on  the  ground  of 
deceit;  namely,  that  he  had  been  induced  to  give  value  for  the  bill  on 
the  false  representation  by  H.  that  he  had  authority  to  accept.  The 
facts  proved  at  the  trial  were  that  the  defendant  was  a  former  partner 
of  H.,  and  carried  on  business  on  premises  where  H.  had  his  counting- 
house.  The  bill  had  been  presented  for  acceptance  on  these  premises, 
by  the  payee  accompanied  by  a  banker's  clerk.  The  defendant,  who 
was  on  the  premises,  stated  that  H.  was  out  of  town;  but  on  the  assur- 
ance of  the  payee  that  it  was  all  correct,  signed  the  acceptance  perproc, 
for  H.   At  the  trial.  Lord  Tentebden,  being  of  opinion  that  if  there  was 
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no  fraudulent  or  deceitful  intention  on  the  part  of  the  defendant,  he  was 
not  answerable,  left  it  to  the  jury  to  determine  whether  there  was  such 
fraudulent  intent  or  not.  The  jury  found  that  there  was  no  such  fraudu- 
lent intent;  and  the  verdict  was  entered  for  the  defendant,  giving  the 
plaintiff  leave  to  move  to  enter  a  verdict  for  a  stated  sum  if  the  Court 
should  be  of  opinion  that  he  was  entitled  to  it.  The  case  was  argued 
by  Campbell  (afterwards  Lord  Campbell)  for  the  defendant  and  Scar- 
lett (afterwards  Lord  Abinger)  for  the  plaintiiff. 

The  judgment  of  the  Court  was  delivered  by  Lord  Tenterdek,  who, 
it  is  to  be  observed,  had  been  obliged  by  the  force  of  Scarlett's  argu- 
ment to  alter  the  view  which  he  had  taken  at  Kisi  Prius.  He  first  dealt 
with  and  dismissed  the  argument,  founded  upon  another  count  of  the 
declaration,  by  which  it  was  attempted  to  make  the  defendant  liable  as 
acceptor  of  the  bill,  which  he  clearly  could  not  be.  The  learned  Chief 
Justice  further  expressed  a  doubt  whether  the  defendant  by  writing  the 
acceptance  entered  into  any  contract  or  warranty  at  all.  That  is  a 
question  on  which  a  different  light  would  now  be  thrown  after  the  deci- 
sion in  Collenv,  Wright,  No.  19  of  "Agency,"  2  R.  C.  484;  and  see 
West  London  Commercial  Bank  v.  Kitson  (C.  A.  1884),  13  Q.  B.  D. 
360,  63  L.  J.  Q.  B.  345,  60  L.  T.  666,  32  W.  R.  757:  but  this  does  not 
affect  the  gist  of  Lord  Tenterden's  judgment.  The  learned  Chief 
Justice  then  proceeded  as  follows  (3  Bam.  &  Adol.  123)  :  "  It  was  in  the 
next  place  contended  that  the  allegation  of  falsehood  and  fraud  in  the 
first  count  was  supported  by  the  evidence;  and  that,  in  order  to  main- 
tain this  species  of  action,  it  is  not  necessary  to  prove  that  the  false 
representation  was  made  from  a  corrupt  motive  of  gain  to  the  defendant, 
or  a  wicked  motive  of  injury  to  the  plaintiff:  it  was  said  to  be  enough 
if  a  representation  is  made  which  the  party  making  it  knows  to  be  un- 
true, and  which  is  intended  by  him,  or  which,  from  the  mode  in  which 
it  is  made,  is  calculated,  to  induce  another  to  act  on  the  faith  of  it,  in 
such  a  way  as  that  he  may  incur  damage,  and  that  damage  is  actually 
incurred.  A  wilful  falsehood  of  such  a  nature  was  contended  to  be,  in 
the  legal  sense  of  the  word,  a  fraud;  and  for  this  position  was  cited  the 
case  of  Foster  v.  Charles^  6  Bing.  396,  7  Bing.  106,  which  was  twice 
under  the  consideration  of  the  Court  of  Common  Pleas,  and  to  which 
may  be  added  the  recent  case  of  Corbet  v.  Brown,  8  Bing.  33.  The  prin- 
ciple of  these  cases  appears  to  us  to  be  well  founded,  and  to  apply  to  the 
present.  It  is  true  that  there  the  representation  was  made  immediately 
to  the  plaintiff,  and  was  intended  by  the  defendant  to  induce  the  plain- 
tiff to  do  the  act  which  caused  him  damage.  Here,  the  representation 
is  made  to  all  to  whom  the  bill  may  be  offered  in  the  course  of  circula- 
tion, and  is,  in  fact,  intended  to  be  made  to  all,  and  the  plaintiff  is  one 
of  these ;  and  the  defendant  must  be  taken  to  have  intended  that  all 
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such  persons  shoald  give  credit  to  the  acceptance,  and  thereby  act  upon 
the  faith  of  that  representation,  because  that,  in  the  ordinary  course  of 
business,  is  its  natural  and  necessary  result.  If  then  the  defendant, 
when  he  wrote  the  acceptance,  and  thereby  in  substance  represented 
that  he  had  authority  from  the  drawee  to  make  it,  knew  that  he  had  no 
such  authority  (and  upon  the  evidence  there  can  be  no  doubt  that  he 
did),  the  representation  was  untrue  to  his  knowledge,  and  we  think 
that  an  action  will  lie  against  him  by  the  plaintiff  for  the  damage  sus- 
tained in  consequence.  If  the  defendant  had  had  good  reason  to  believe 
his  representation  to  be  true,  as,  for  instance,  if  he  had  acted  upon  a  power 
of  attorney  which  he  supposed  to  be  genuine,  but  which  was,  in  fact,  a 
forgery,  he  would  have  incurred  no  liability,  for  he  would  have  made 
no  statement  which  he  knew  to  be  false :  a  case  very  different  from  the 
present,  in  which  it  is  clear  that  he  stated  what  he  knew  to  be  untrue, 
though  with  no  corrupt  motive."  The  rule  was  accordingly  made 
absolute  to  enter  the  verdict  for  the  plaintiff. 

The  effect  of  the  judgments  in  the  latter  principal  case  {Derry 
V.  Peek)  may  be  shortly  summarised  by  saying  that  they  sweep  away 
any  supposed  distinction  between  fraud  as  understood  in  a  Court  of 
Equity  and  in  Courts  of  Common  Law.  It  is  essential  that  the  state- 
ment acted  upon  is  wilfully  false  —  the  word  "wilfully"  including 
"  recklessly."  In  effect  the  principle  is  contained  in  what  has  been 
stated  by  a  great  authority  (the  late  Lord  Justice  Bowen)  to  be  the 
proper  direction  to  a  jury  in  such  a  case:  —  "Whether  the  defendant 
made  the  statement  knowing  it  to  be  untrue,  or  not  knowing  whether 
it  was  true  or  false,  and  not  caring." 

It  is  clear,  therefore,  that  fraud,  as  the  ground  of  an  action  of  damages 
for  the  deceit,  is  broadly  distinguishable  from  the  misrepresentation  or 
concealment  which  may  afford  ground  for  the  rescission  of  a  contract. 
This  last-mentioned  topic  has  been  fully  dealt  with  under  Nos.  72-74  of 
"Contract, "6  R.  C.  746-816;  and  it  is  unnecessary  further  to  refer 
to  it,  except  by  the  remark  that  where  fraud  is  shown  such  as  would 
support  an  action  for  damages,  the  same  facts  would  also  support  a 
claim  for  rescission  of  a  contract,  unless  circumstances  have  intervened 
to  make  the  restitutio  in  integrum  impracticable. 

By  the  Directors  Liability  Act  1890  (53  &  54  Vict.,  c.  64)  an  impor- 
tant change  was  made  in. the  law  as  to  the  liability  of  directors  and  others 
who  issue  a  prospectus. 

The  substantial  enactment  is  contained  in  section  3,  which  enacts  as 
follows:  "Where  after  the  passing  of  this  Act  a  prospectus  or  notice 
invites  persons  to  subscribe  for  shares  in  or  debentures  or  debenture 
stock  of  a  company,  every  person  who  is  a  director  of  the  company  at 
the  lime  of  the  issue  of  the  prospectus  or  notice,  and  every  person  who 
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having  authorised  euch  naming  of  him  is  named  in  the  prospectus  or 
notice  as  a  director  of  the  company  or  as  having  agreed  to  become  a 
director  of  the  company  either  immediately  or  after  an  interval  of  time, 
and  every  promoter  of  the  company,  and  every  person  who  has  author- 
ised the  issue  of  the  prospectus  or  notice,  shall  be  liable  to  pay  compen* 
sation  to  all  persons  who  shall  subscribe  for  any  shares,  debentures,  or 
debenture  stock  on  the  faith  of  such  prospectus  or  notice  for  the  loss  or 
damage  they  may  have  sustained  by  reason  of  any  untrue  statement  in 
the  prospectus  or  notice,  or  in  any  report  or  memorandum  appearing  on 
the  face  thereoi^  or  by  reference  incorporated  therein  or  issued  there* 
with,  unless  it  is  proved"  (in  effect)  (a)  That  there  was  reasonable 
ground  for  belief  of  the  statement  not  made  on  the  authority  of  an  ex- 
pert, and  (b)  and  (c)  that  the  reports  of  experts  and  official  persons  are 
fairly  represented;  or  unless  the  director  or  promoter  publicly  dis- 
sociated himself  from  the  issue  of  the  prospectus  as  soon  as  he  became 
aware  of  it. 

It  is  to  be  noted  that  primd  facie  a  prospectus  is  addressed  to  per- 
sons who  are  invited  to  subscribe  for  shares,  and  that  on  the  shares 
being  subscribed  for  and  allotted,  its  object  is  fulfilled.  And  where  a 
prospectus  is  issued  with  this  genuine  object,  even  if  there  are  state- 
ments in  it  which  are  wilfully  or  recklessly  false,  an  action  for  deceit 
does  not  lie  at  the  instance  of  a  third  person  who  has  bought  shares  in 
the  market  and  had  them  transferred  to  him.  This  is  made  clear  by 
the  judgment  delivered  by  the  Lords  (particularly  that  of  Lord  Caibns) 
in  Peek  v.  Gumej/  (H.  L.  1874),  L.  R.  6  H.  L.  377,  43  L.  J.  Ch.  19, 
43  et  seq.  And  it  does  not  appear  that  on  this  point  the  liability  is  in 
any  way  extended  by  the  Act  of  1890.  But  where  it  is  proved  (as  un- 
fortunately is  sometimes  the  case)  that  a  prospectus  is  concocted  and 
circulated  as  part  of  a  fraudulent  conspiracy  to  deceive  the  public  — 
not  (or  not  only)  to  obtain  the  original  subscription,  but  to  keep  up 
the  deception  until  the  public  come  in  as  purchasers  of  the  shares— 
the  case  is  altered;  and  a  member  of  the  public  who  is  the  victim  of  the 
conspiracy  by  purchasing  shares  in  the  market  may  bring  an  action  for 
deceit  against  the  promoters.  Andrews  v.  Mockford  (C.  A.  1896),  1896, 
1  Q.  B.  372,  %b  L.  J.  Q.  B.  302,  73  L.  T.  726. 

AMERICAN  NOTES. 

Pasley  v.  Freeman  is  cited  in  1  Bigelow  on  Fraud,  p.  466,  with  the  remark : 
"  This  has  been  the  law  in  actions  for  damages  for  a  hundred  years."  "It 
dates  from  Pasley  v.  Freeman.**    Ibid.,  p.  536. 

**  It  is  not  necessary  that  the  misrepresentation  complained  of  should  have 
been  made  with  a  corrupt  motive  of  personal  gain  on  the  part  of  the  person 
making  the  representation/'  1  Bigelow  on  Fraud,  p.  536,  citing  Pasley  v. 
Freeman ;  Huhbell  v.  Meigs,  50  New  York,  480 ;   CowUy  v.  Smyth,  46  New 
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Jersey  Law,  380 ;  50  Am.  Bep.  432 ;  FUznmmoM  v.  Jodin,  21  Vermont,  129 ; 
52  Am.  Dec  46.  In  the  last  case  the  Ck>art  cUsi^prove  Langridge  v.  Levy  and 
ComfootY,  Fowkej  observing  that  they  «<seem  to  be  wholly  at  variance  with 
the  general  current  of  authorities  upon  that  subject,  since  the  case  of  Padey  v. 
Freeman,  3  T.  R.  51.  The  principle  there  deduced,  and  sustained  by  the  mar 
jority  of  the  Judges  with  great  learning  and  clearness,  and  which  has  formed 
the  basis  of  all  subsequent  determinations  upon  the  subject,  is  that  '  a  false 
affirmation,  made  by  the  defendant  with  intent  to  dofraud  the  plaintiff, 
whereby  the  plaintiff  receives  damage,  is  the  ground  of  an  action.'  *  It  is  not 
necessary  that  the  plaintiff  should  be  benefited  by  the  deceit,  or  that  be 
should  collude  with  the  person  who  is.' " 

The  misrepresentation  must  have  been  acted  upon  by  the  party  to  his  hurt^ 
Wells  V.  Waterhousey  22  Maine,  131;  Branham  v.  Rec^rd^  42  Indiana,  181; 
Howe  Machine  Co.  v.  Brown^  78  ihid,  209;  Rogers  v.  EigginSj  57  Illinois,  244; 
Lindsey  v.  Lindsey,  84  Mississippi,  432 ;  Taylor  v.  Guest,  58  New  York,  202 ; 
Parker  Y.  Moulton,  14  Massachusetts,  99 ;  19  Am.  Bep.  315 ;  Converse  v.  Hood, 
149  Massachusetts,  471 ;  4  Lawyers'  Bep.  Annotated,  521;  First  N.  Bank  v. 
North,  2  South  Dakota,  480 ;  Pearce  v.  BueU^  22  Oregon,  29 ;  Lorenzen  v.  Kansas 
City  I.  Co.,  44  Nebraska,  99. 

The  other  party  must  be  ignorant  and  destitute  of  means  of  information, 
and  rely  entirely  on  the  representation,  or  be  prevented  from  inquiry  and 
knowledge  by  the  other's  artifice.  Chrysler  v.  Canaday,  90  New  York,  272 ; 
43  Am.  Rep.  166 ;  Champion  v.  Woods,  79  California,  17 ;  12  Am.  St.  Bep. 
126;  Finlayson  v.  Finlayson,  17  Oregon,  347;  3  Lawyers'  Bep.  Annotated, 
801 ;  Griel  v.  Lomax,  94  Alabama,  641. 

The  complainant  must  not  be  guilty  of  laches,  Mandoek  v.  Fairbanks,  46 
Wisconsin,  415;  32  Am.  Bep.  716;  Poland  v.  BrowneU,  131  Massachusetts, 
138 ;  41  Am.  Bep.  215 ;  Famsworth  v.  Dujffher,  142  United  States,  43. 

The  positive  assertion  as  a  fact  of  what  is  untrue,  though  believed  by  the 
party  asserting  it  to  be  true,  by  which  another  is  induced  to  contract  to  his 
damage,  is  fraudulent.  Snyder  v.  FiruUey,  Coze  (New  Jersey),  78;  1  Am. 
Dec.  193  (citing  Sir  Crisp  Gascoigne*s  Case)]  Tyson  v.  Passmore,  2  Penn.  State, 
122;  44  Am.  Dec.  181 ;  Converse  v.  Blwnrich,  14  Michigan,  109 ;  90  Am.  Dec. 
231;  Smith  v.  Richards,  13  Peters  (U.  S.  Sup.  Ct.),  26;  East  v.  Aiatheny,  1  A. 
K.  Marshall  (Kentucky),  192 ;  10  Am.  Dec.  721 ;  Joice  v.  Taylor,  6  Gill  & 
Johnson,  54 ;  25  Am.  Dec.  325 ;  Gould  v.  York,  j-e.  Co.,  47  Maine,  403 ;  74  Am. 
Dec  494;  Woodruff  v.  Gamer,  27  Indiana,  4;  89  Am.  Dec.  477;  Munroe  v. 
PritcheU,  16  Alabama,  785 ;  50  Am.  Dec.  203 ;  Fremel  v.  Milter,  37  Indiana, 
1 ;  10  Am.  Bep.  62;  Cabot  v.  Christie,  42  Vermont,  121 ;  1  Am.  Bep.  313; 
Bullitt  V.  Farrar,  42  Minnesota,  8 ;  18  Am.  St.  Bep.  485 ;  6  Lawyers'  Bep. 
Annotated,  149;  McKinnon  v.  VoUmar,  75  Wisconsin,  82 ;  6  Lawyers'  Bep.  An- 
notated, 121 ;  Cameron  v.  Mount,  86  Wisconsin,  477 ;  22  Lawyers'  Bep.  Anno- 
tated, 512. 

Some  cases  are  more  lenient.  <'  Fraud  cannot  exist  without  an  intent  to 
deceive:"  MUlerY.  Howell,  1  Scammon  (Illinois),  499;  32  Am.  Dec.  36;  «it 
IB  not  only  necessary  that  the  representation  should  be  untrue,  but  that  the 
party  making  it  should  know  it  to  be  so  at  the  time  it  was  made : "  CampbeU 
▼.  HUlman,  15  B.  Monroe  (Kentucky),  508;  61  Am.  Dec.  195.     So  of  mero 
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mlBtaken  information  by  one  not  acting  nnder  contract:  Smith  v.  Mariner, 
5  Wisconsin,  551 ;  68  Am.  Dec.  73,  distinguishing  Pauley  v.  Freeman.  See  also 
Griswold  v.  Sabin,  51  New  Hampshire,  167;  12  Am.  Rep.  76 ;  Nash  v.  Minnesota, 
{fc,  Co.,  163  Massachusetts,  574;  28  Lawyers'  Bep.  Annotated,  753.  Represen- 
tations by  a  director  of  the  solvency  of  a  bank  must  be  untrue  and  fraudulent 
to  warrant  action  against  him.  Cowley  y.  Smyth,  iQ  New  Jersey  Law,  380;  50 
Am.  Rep.  432  (citing  Pasley  v.  Freeman) ;  Westeraelt  v.  Demarest,  46  New  Jersey 
Law,  37 ;  50  Am.  Rep.  400 ;  Cole  v.  Cassidy,  138  Massachusetts,  437;  52  Am. 
Rep.  284 ;  Lewarkr.  Carter,  117  Indiana,  206 ;  10  Am.  St.  Rep.  40.  In  Cowley 
y.  Smyth,  supra,  the  cases  are  learnedly  reyiewed,  and  the  conclusion  of  the 
Court  is  that  in  an  action  of  deceit  to  i-ecover  damages  for  a  false  representa- 
tion, <*  there  must  be  moral  fraud  in  the  misrepresentations  to  support  the 
action."  The  Court  admit  that  the  American  cases  ^  are  not  altogether  har- 
monious ; "  and  quote  Mr.  Pomeroy,  who,  speaking  of  cases  in  the  Queen's 
Bench,  said :  '<  This  theory  admitted  the  possibility  of  fraud  at  law  where 
there  was  no  moral  delinquency.  It  denied  that  moral  wrong  was  an  essential 
element  in  the  legal  conception  of  fraud.  The  same  view  was  for  a  time  ac- 
cepted and  adopted  by  a  considerable  number  of  decisions  in  different  Ameri- 
can States.  These  cases  haye  howeyer  been  overruled,  and  the  theory  itself 
abandoned  in  England,  and  generally,  if  not  universally,  throughout  the  States 
of  our  own  country.  It  is  now  a  settled  doctrine  of  the  law  that  there  can  be 
no  fraud,  misrepresentation,  or  concealment  without  some  moral  delinquency. 
There  is  no  actual  legal  fraud  which  is  not  also  a  moral  fraud.''  (2  Pomeroy*s 
£q.  Jur.,  sect.  884.)  The  Court  continue:  the  English  and  American  cases 
"  have  placed  the  law  on  this  subject  where  it  was  put  by  Pasley  v.  Freeman 
and  Haycrafi  v.  Creasy,  and  have,  I  think,  upon  principle,  as  well  as  by  the 
great  weight  of  authority,  established  the  law  upon  the  rational  basis,  that 
in  the  action  for  deceit,  moral  fraud  is  essential  to  furnish  a  ground  of  action." 
This  is  one  of  the  most  valuable  of  the  American  cases  on  this  subject. 

It  must  appear  that  the  party  knew  or  ought  to  have  known  that  the  repre- 
sentation was  untrue.  Hexter  v.  Bast,  125  Penn.  State,  52 ;  1 1  Am.  St.  Rep. 
874 ;  People  v.  Healy,  128  Illinois,  0  ;  15  Am.  St.  Rep.  90 ;  Prewitt  v.  Trimble, 
92  Kentucky,  176 ;  36  Am.  St.  Rep.  586 ;  Pryor  v.  Foster,  130  New  York,  171 ; 
High  V.  Berret,  148  Penn.  St.  261;  Lewarkv.  Carter,  117  Indiana,  206;  10 
Am.  St.  Rep.  40 ;  Campbell  v.  Hillman,  15  B.  Monroe  (Kentucky),  508 ;  61 
Am.  Dec.  195;  Farmers*  5.  B.  Ass*n  v.  Scott,  53  Kansas,  534. 

The  representation  must  be  made  with  knowledge  that  it  was  false,  or  reck- 
lessly, not  knowing  or  caring  whether  it  was  true  or  false.  Kountze  v.  Kennedy, 
147  New  York,  124;  29  Lawyers*  Rep.  Annotated,  360 ;  Montreal  R,  L.  Co.  v. 
Mihills,  80  Wisconsin,  540. 

The  honest  statement  of  a  mere  opinion  is  immaterial  if  the  other  party 
had  equal  opportunity  and  means  to  verify  it.  Mamlock  v.  Fairbanks^  46 
Wisconsin,  415;  32  Am.  Rep.  716. 

The  statement  of  a  mere  opinion  generally  does  not  constitute  legal  repre- 
sentation, although  known  to  be  untrue.  Barnard  v.  Coffin,  141  Massachu- 
setts, 37 ;  55  Am.  Rep.  443 ;  Ellis  v.  Andrews,  56  New  York,  83 ;  15  Am.  Rep. 
879 ;  Holbrook  v.  Connor,  60  Maine,  578;  11  Am.  Rep.  212 ;  Parker  v.  A/ou/- 
ton,  14  Massachosetts,  99 ;  19  Am.  Rep.  315.    The  general  rule  undoubtedly 
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is  expressed  in  Slaughter's  Adm'r  v.  Gersorij  13  Wallace  (U.  S.  Sup.  Ct),  370, 
that  where  the  means  of  knowledge  are  at  hand  and  equally  available  to  both 
parties,  or  the  subject  of  contract  is  open  to  their  inspection  alike,  the  false 
expression  of  an  opinion  in  respect  to  it  is  not  actionable.  See  Homer  v. 
Perkins^  124  Massachusetts,  431 ;  26  Am.  Rep.  677 ;  Neidefer  v.  Chastain,  71 
Indiana,  363;  36  Am.  Rep.  198;  Graffenstein  v.  Epstein,  23  Kansas,  443;  33 
Am.  Rep.  171 ;  Poland  v,  Bronmell,  131  Massachusetts,  138;  41  Am.  Rep.  215; 
Lakev.  Tyree,  90  Virginia,  719. 

But  the  false  statement  of  an  opinion  as  of  one's  own  knowledge  is  action- 
ablei  when  relied  upon.  Cabot  v.  Christie j  42  Vermont,  121 ;  1  Am.  Rep. 
313.  ^  Eyery  contracting  party  has  an  absolute  right  to  rely  on  the  express 
statement  of  an  existing  fact,  the  truth  of  which  is  known  to  the  opposite 
party,  and  unknown  to  him,  as  the  basis  of  a  mutual  engagement ;  and  he  is 
under  no  obligation  to  investigate  and  verify  statements  as  to  which  the  other 
party  to  the  contract,  with  full  means  of  knowledge,  has  deliberately  pledged 
his  faith."  Mead  v.  Bunn,  32  New  York,  275.  So  of  statements  that  cattle 
will  average  a  certain  weight :  Birdsey  v.  BuHerJieldy  34  Wisconsin,  52 ;  or  that 
a  railway  would  be  constructed  and  laid  by  a  certain  route :  Kent  R,  Co.  y. 
Wilson,  5  Houston  (Delaware),  49. 

And  so  where  the  statement  was  made  to  induce  the  party  to  forbear 
inquiry,  and  resulted  in  such  forbearance.  Simar  v.  Canaday,  53  New  York, 
298;  13  Am.  Rep.  523;  Birdsey  v.  Butterjield,  34  Wisconsin,  52;  Chrysler  v. 
Canaday,  90  New  York,  272 ;  43  Am.  Rep.  166;  Hickey  v.  Morrell,  102  New 
York,  454 ;  55  Am.  Rep.  824 ;  Commonwealth  v.  Mech^  Ins.  Co.,  120  Massachu- 
setts, 495 ;  Grim  v.  Byrd,  32  Grattan  (Virginia),  293 ;  Montgomery  Southern  R. 
Co.  V.  Matthews,  77  Alabama,  357 ;  Gaty  v.  Holcomb,  44  Arkansas,  216 ;  Busch- 
man  v.  Codd,  52  Maryland,  202.  Miller,  J.,  says,  in  Simar  v.  Canaday,  supra : 
''When  known  to  the  utterer  to  be  untrue,  if  made  with  the  intention  of 
misleading  the  vendee,  if  he  does  rely  upon  them,  and  is  misled  to  his  injury, 
they  avoid  the  contract.  Stebbins  v.  Eddy,  4  Mason,  414-423.  And  where 
they  are  fraudulently  made  of  particulars  in  relation  to  the  estate,  which  the 
vendee  has  not  equal  means  of  knowing,  and  where  he  is  induced  to  forbear 
inquiries  which  he  would  otherwise  have  made,  and  damage  ensues,  the  party 
guilty  of  the  fraud  will  be  liable  for  the  damages  sustained."  Of  this  Dr. 
Bigelow  says  (1  Fraud,  p.  475)  :  "  This  language  is  somewhat  open  to  criti- 
cism, but  it  indicates,  it  is  believed,  the  true  doctrine." 

The  distinction  between  mere  opinion  and  statement  of  fact  is  illustrated 
in  the  following  recent  cases :  Dawe  v.  Morris,  149  Massachusetts,  188 ;  4  Law- 
yers' Rep.  Annotated,  158 ;  Nounnan  v.  Sutter  County  Land  Co.,  81  California, 
1 ;  6  Lawyers'  Rep.  Annotated,  219 ;  Teachout  v.  Van  Hoesen,  76  Iowa,  113 ; 
1  Lawyers'  Rep.  Annotated,  664 ;  Deming  v.  Darling,  148  Massachusetts,  504 ;  2 
Lawyers'  Rep.  Annotated,  743 ;  Crane  v.  Elder,  48  Kansas,  259 ;  15  Lawyers* 
Rep.  Annotated,  795 ;  Bamdt  v.  Frederick,  78  Wisconsin,  1 ;  11  Lawyers'  Rep. 
Annotated,  199.  Some  of  these  cases  disclose  a  wide  difference  of  judicial 
opinion ;  for  example,  the  talse  itnd  fraudulent  statement  that  a  railroad  bond 
is  <<  A  No.  1,"  and  **  the  railroad  was  good  security,"  was  held  not  actionable, 
in  Deming  v.  Darling,  supra ;  while  a  similar  statement  that  a  promissory 
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note  is  *'  perfectly  good  "  was  held  actionable  in  Crane  t.  Eldtr^  supra,  Po»- 
Bibly  these  may  be  distinguishable  on  the  ground  that  the  purchaaer  had  equal 
means  of  ascertaining  the  truth  in  the  former,  and  not  in  the  latter  case. 

Representations  by  an  agent  to  procure  subscriptions  to  stock  are  not 
fraudulent  unless  made  by  him  with  fraudulent  knowledge  and  intent.  Mimt- 
gomery  S.  Ry.  Co.  y.  MaUhtwSf  77  Alabama,  357 ;  64  Am.  Bep.  60.  In  such 
cases  proof  of  bad  faith  or  absence  of  reasonable  belief  is  essential.  Erie  City 
Iron  Works  v.  Barber,  106  Penn.  State,  126 ;  51  Am.  Bep.  60&  So  a  director 
of  a  company  is  not  liable  for  representations,  false  in  fact,  but  not  known 
by  him  to  be  so,  made  in  published  circulars  of  the  company,  in  which  his 
name  appears  only  as  one  of  the  list  of  directors.  Wakeman  ▼.  Dalley^  61 
New  York,  27;  10  Am.  Rep.  551.  But  a  director  knowing  and  misrepresent^ 
ing  the  character  of  bonds  is  liable  to  a  relying  purchaser.  Clark  v.  Edgar, 
84  Missouri,  106;  54  Am.  Bep.  84.  And  a  director  who  falsely  represents  the 
company's  condition  to  a  stockholder,  knowing  that  he  seeks  information  to 
guide  his  decision  as  to  selling  his  stock,  is  liable  for  injury,  although  he  did 
not  make  the  misrepresentation  with  a  view  to  induce  the  sale.  RotiimiUer  v. 
Stein,  143  New  York,  581 ;  26  Lawyers'  Bep.  Annotated,  148.  The  publican 
tion  by  bank  directors  that  directors  and  stockholders  are  personally  liable 
for  its  debts,  if  intentionally  false,  is  actionable.  WesterveU  v.  Demarettt  46 
New  Jersey  Law,  37 ;  50  Am.  Bep.  400. 


No.  3.— BARWICK  v.  ENGLISH  JOINT  STOCK  BANK 
(ex.  ch.  1867.) 

RULE. 

The  fraud  of  a  servant  or  agent  may  be  imputed  to 
the  master  or  principal,  if  the  fraudulent  act  was  done 
by  the  servant  in  the  course  of  the  master's  business,  or 
by  the  agent  within  the  scope  of  the  principal's  authority, 
and  for  the  benefit  of  the  master  or  principal. 

Barwiok  y.  English  Joint  Stock  Bank. 

L.  B.  2  Ex.  S59-267  (b.  o.  86  L.  J.  Ex.  147). 

[259]  Primcipal  and  Agent — RepresmkUion.— Money  had  and  received. 

A  principal  Ib  liable  to  an  action  for  the  fraudulent  misrepresentation  of  his 
agent,  acting  within  the  scope  of  his  authority,  and  for  the  benefit  of  the 
principal. 

The  plaintiff  having  for  some  time,  on  a  guarantee  of  the  defendants,  sup- 
plied J.  D.,  a  customer  of  theirs,  with  oats  on  credit,  for  carrying  out  a  govern- 
ment contract,  refused  to  continue  to  do  so  unless  he  had  a  better  guarantee. 
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Tho  defendanta'  manager  ibereupoD  gave  him  a  written  guarantee  to  the  effeet 
that  the  castomer's  cheqae  on  the  bank  in  plaintiff's  favoar,  in  payment  fur  the 
oats  supplied,  should  be  paid,  on  receipt  of  the  government  money,  in  priority 
to  any  other  payment,  '*'  except  to  this  bank."  J.  D.  was  then  indebted  to  the 
bank  to  the  amount  of  £12,000,  but  this  fiiot  was  not  known  to  the  plaintiff, 
nor  was  it  eommunieated  to  him  by  the  manager.  The  plaintiff  thereupon  sup- 
plied the  oats  to  the  valae  of  £1827;  the  government  money,  amounting  to 
£2676,  was  received  by  J.  D.,  and  paid  into  the  bank ;  but  J.  D.*s  cheque  for 
the  price  of  oats  drawn  on  the  bank  in  favour  of  the  plaintiff  was  dishonoured 
by  the  defendants,  who  claimed  to  retain  the  whole  sum  of  £2676  in  payment 
of  J.  D.'s  debt  to  them.  The  plaintiff  having  brought  an  action  for  false  rep- 
resentation, and  for  money  had  and  received :  — 

Hdd,  first,  that  there  was  evidence  to  go  to  the  jury  that  the  manager  knew 
and  intended  that  the  guarantee  should  be  unavailing,  and  fraudulently  concealed 
from  the  plaintiff  the  fact  which  would  make  it  so. 

Secondly,  that  the  defendants  would  be  liable  for  such  fraud  in  their  agent 

Thirdly,  that  the  fraud  was  properly  charged  in  the  declaration  as  the  fraud 
of  the  defendants. 

Qiksre,  whether  the  plaintiff  could  have  recovered  under  the  count  fbr  money 
had  and  received. 

Declaration,  1st  count,  that,  in  consideration  that  the  plainti£f 
would  sell  to  or  purchase  for  J.  Davis  &  Son  not  exceeding  one  thou- 
sand quarters  of  oats  for  the  use  of  their  cpntract,  the  de- 
fendants promised  *  the  plaintiff  that  they  would  honour  the  [*  260] 
cheque  of  J.  D.  &  Son  in  the  plaintiff's  favour  in  payment 
of  the  said  goods,  on  receipt  of  the  money  from  the  commissariat 
in  payment  of  the  forage  supplied  for  the  then  present  month,  in 
priority  to  any  other  payment  except  to  the  defendants'  bank, 
provided  that  J.  D.  &  Son  were  able  to  continue  the  contract,  and 
were  not  made  bankrupts ;  that  the  plaintiff,  relying  on  the 
defendants'  promise,  and  within  a  reasonable  time,  sold  to  and 
purchased  for  J.  D.  &  Son  one  thousand  quarters  of  oats,  to  the 
amount  of  £1227,  under  and  according  to  the  guarantee ;  that  J.  D. 
&  Son  made  their  cheque  on  the  defendants  in  favour  of  the  plain- 
tiff in  payment  of  the  goods,  and  delivered  it  to  the  plaintiff;  that 
the  plaintiff  did  all  things  necessary  to  entitle  him  to  have  the 
cheque  honoured ;  that  the  defendants  received  from  the  commis- 
sariat money  in  payment  for  the  forage  supplied  by  J.  D.  &  Son 
for  the  said  month,  more  than  sufficient  to  pay  the  cheque,  and  out 
of  which  they  could  and  ought  to  have  honoured  it;  that  all 
necessary  conditions,  &c.,  yet  the  defendants  did  not  honour  the 
cheque,  nor  have  the  said  J.  D.  &  Son  nor  the  defendants  paid  the 
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plaintiff  the  price  of  the  said  goods,  or  any  part  thereof,  and  the 
same  remains  due  and  unpaid  to  the  plaintiff. 

2nd  count,  for  money  had  and  received,  and  on  accounts  stated. 

3rd  count,  that  the  defendants,  by  falsely  and  fraudulently  repre- 
senting to  the  plaintiff  that  J.  D.  &  Son  were  not  then  indebted  to 
them,  induced  the  plaintiff  to  accept  the  guarantee  in  the  first 
count  mentioned,  and  to  sell  to  and  purchase  for  J.  D.  &  Son  one 
thousand  quarters  of  oats  on  the  faith  of  the  said  guarantee,  and 
to  take  the  cheque  of  J.  D.  &  Son  on  the  defendants  in  payment  of 
the  oats ;  averring  that  J.  D.  &  Son  were  then,  as  the  defendants 
well  knew,  indebted  to  the  defendants  in  an  amount  greatly  ex- 
ceeding the  cheque  and  any  moneys  then  coming  to  the  defendants 
on  account  of  J.  D.  &  Son,  and  out  of  which  the  cheque  would 
otherwise  have  been  payable :  that  by  means  of  the  premises  the 
plaintiff  was  then  deceived  by  defendants,  and,  believing  their 
representations  to  be  true,  gave  J.  D.  &  Son  credit  for  the  said  one 
thousand  quarters  of  oats  on  the  faith  of  the  guarantee,  and  wholly 
lost  the  amount  for  which  he  so  gave  credit  and  the  interest,  and 
was  otherwise  injured. 

Pleas  —  1,  to  the  first  count,  denial  of  the  promise;  2, 
[*261]  to  the  *same,  that  the  money  received  from  the  com- 
missariat was  not  more  than  suflScient  to  pay  what 
was  due  from  J.  D.  &  Son  to  the  defendants'  bank,  wherefore, 
etc. ;  3,  to  the  second  count,  never  indebted ;  4,  to  the  last  count, 
not  guilty. 

Eeplication,  joining  issue  on  all  the  pleas,  and  to  the  second  plea, 
on  equitable  grounds,  that  the  money  due  to  the  defendants'  bank 
was  due  before,  and  at  the  time  of  making  the  guarantee,  whereof 
the  defendants  had  notice,  but  the  plaintiff  had  no  notice,  either 
at  the  time  of  accepting  the  guarantee  or  of  selling  the  oats,  and 
that  the  defendants  fraudulently  concealed  from  the  plaintiff  the 
existence  of  the  debt  of  J.  D.  &  Son  to  the  defendants  until  after 
the  selling  of  the  oats,  and  represented  to  the  plaintiff,  and  caused 
him  to  believe,  that  the  only  payments  to  be  made  to  the  defend- 
ants' bank  out  of  the  money  to  be  received  from  the  commissariat 
would  be  payments  of  advances  to  be  made  by  them  after  the 
guarantee,  on  account  of  the  forage  supply  for  the  month;  and 
that  the  sale  and  purchase  by  the  plaintiff  to  and  for  J.  D.  &  Son 
was  the  means  of  enabling  the  defendants  to  receive  the  money 
from   the  commissariat,  and  but  for  that  they  would  not  have 
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received  the  money,  or  any  part  thereof,  as  they  at  the  time  of 
making  the  guarantee  well  knew. 

Bejoinder,  joining  issue  on  the  second  replication. 

The  cause  was  tried  before  Martin,  B.,  at  Westminster,  on  the 
15th  of  June,  1866 ;  and  on  the  evidence  given  for  the  plaintiff, 
the  substance  of  which  is  fully  stated  in  the  judgment  of  the 
Court,  the  learned  Baron  ruled  that  there  was  no  evidence  to 
go  to  the  jury  in  support  of  the  plaintiff's  case,  and  accordingly 
directed  a  nonsuit,  but  signed  a  bill  of  exceptions  setting  out  the 
evidence. 

Feb.  8.  Brown,  Q.  C.  (Huddleston,  Q.  C,  and  Griffits,  with  him), 
for  the  plaintiff,  contended  that  his  case  rested  on  the  ground  on 
which  in  equity  a  second  mortgagee  has  priority  over  a  first  mort- 
gagee, whose  negligence  has  enabled  and  induced  him  to  advance 
money  without  knowledge  of  the  first  incumbrance.  Story  on 
Equity,  s.  384  et  seq. ;  Mocatta  v.  Murgatroyd,  1  P.  Wms.  393 ; 
Bennsford  v.  Milward,  2  Atk.  49 ;  a  doctrine  applied  to 
the  case  of  a  guarantee  in  Zee*  v.  Jones,  17  C.  B.  (N.  S.)  [*  262] 
482 ;  34  L.  J.  C.  P.  131,  and  open  here  to  the  plaintiff  un- 
der his  equitable  replication  ]  that  as  to  the  existence  of  an  inten- 
tion in  the  manager  that  the  plaintiff  should  be  induced  by  his 
representation  to  advance  the  money,  which  must  be  admitted  to 
be  an  essential  circumstance  under  the  last  count,  there  was  ample 
evidence  on  which  the  jury  might  find  it :  Swan  v.  North  British 
Australasian  Company y  2  H.  &  G.  175  ;  32  L.  J.  Ex.  273 ;  see  per 
CocKBURN,  C.  J.,  and  Blackburn,  J.  (2  H.  &  C,  at  pp.  182, 188). 

He  was  stopped. 

Mellish,  Q.  C.  (Watkin  Williams  with  him),  for  the  defendants, 
contended  that  they  clearly  could  not  be  liable  on  the  guarantee 
declared  upon  the  first  count,  since  they  had  satisfied  its  terms ; 
that,  further,  there  was  no  evidence  of  fraud,  for  that  the  transac- 
tion itself  was  abundant  notice  of  the  indebtedness  of  Davis ;  and 
it  might  be  inferred  from  the  guarantee  itself,  which  was  the  ter- 
mination and  embodiment  of  the  conversation,  that  there  was 
knowledge  or  the  means  of  knowledge  in  the  plaintiff;  that  at 
least  the  want  of  knowledge  in  the  plaintiff  was  owing  to  his  negli- 
gence, since  it  was  his  business  to  inquire,  and  not  the  manager's 
voluntarily  to  disclose:  Hamilton  v.  Watson,  12  CI.  &  F.  109  ;  that 
even  supposing  there  was  a  false  representation  by  the  agent,  still 
the  principal  was  not  liable  to  an  action :  Comfoot  v.  Fowke,  6  M. 
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&W.  358;  Udellv.Aiherton,!  H.&'S.  172]  30  L.  J.  Ex. 337  ;  see 
the  judgments  of  Martin  and  Bramwell,  BB.  (7  R  &  N.,  at  pp, 
187,  193);  Wilde  v.  G»«m,  1  H.  L.  C.  606;  and  that  at  least  the 
fraud  could  not  be  stated  as  the  fraud  of  the  bank. 

[WiLLES,  J.  —  I  should  be  sorrj  to  have  it  supposed  that  Com^ 
foot  y.  Fowke  turned  upon  anything  but  a  point  of  pleading.  The 
learned  judge  referred  to  Com.  Dig.,  Action  on  the  Case  for 
Deceit,  B.] 

Brown,  Q.  C,  in  reply,  contended  that  in  Udell  y.  Atherton  the 
general  question  of  the  liability  of  a  principal  for  the  acts  of  his 
agent,  acting  in  the  course  of  his  agency,  did  not  arise,  but  the 
decision  turned  on  the  facts  of  the  case ;  and  that  Hamilton  y. 
Watson  was  no  authority  against  the  plaintiff  when  taken 
[*  263]  as  *  explained  by  Blackburn,  J.,  in  Lee  y.  Jones,  17  C.  B. 
(N.  S.),  at  pp.  503,  504 ;  34  L.  J.  C.  P.  131 ;  the  defendants 
were  therefore  liable  on  all  the  counts,  and  in  particular  as  to  the 
first,  upon  the  ground  that  they  were  bound  by  way  of  estoppel  by 
their  agent's  representation.  Cur.  adv.  mdt 

May  1 8.  The  judgment  of  the  Court  (Willks,  Blackburn,  Keat- 
ing, Mellor,  Montague,  Smith,  and  Lush,  J  J.)  was  delivered  by 

WiLLES,  J.  This  case,  in  which  the  Court  took  time  to  consider 
their  judgment,  arose  on  a  bill  of  exceptions  to  the  ruling  of  my 
Brother  Martin  at  the  trial  that  there  was  no  evidence  to  go  to 
the  jury. 

It  was  an  action  brought  for  an  alleged  fraud,  which  was  de^ 
scribed  in  the  pleadings  as  being  the  fraud  of  the  bank,  but  which 
the  plaintiff  alleged  to  have  been  committed  by  the  manager  of  the 
bank  in  the  course  of  conducting  their  business.  At  the  trial,  two 
witnesses  were  called,  first,  Barwick,  the  plaintiff,  who  proved  that 
he  had  been  in  the  habit  of  supplying  oats  to  a  customer  of  the 
bank  of  the  name  of  Davis;  and  that  he  had  done  so  upon  a 
guarantee  given  to  him  by  the  bank,  through  their  manager,  the 
effect  of  which  probably  was,  that  the  drafts  of  the  plaintiff  upon 
Davis  were  to  be  paid,  subject  to  the  debt  of  the  bank.  What  were 
the  precise  terms  of  the  guarantee  did  not  appear,  but  it  seems  that 
the  plaintiff  became  dissatisfied  with  it,  and  refused  to  supply  more 
oats  without  getting  a  more  satisfactory  one ;  that  he  applied  to  the 
manager  of  the  bank,  and  that  after  some  conversation  between 
them,  a  guarantee  was  given,  which  was  in  this  form :  — 
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"  Dear  Sir,  —  Referring  to  onr  conversation  of  this  morning,  I 
beg  to  repeat  that  if  yon  sell  to,  or  purchase  for,  J.  Davis  and  Son 
not  exceeding  one  thousand  quarters  of  oats  for  the  use  of  their 
contract,  I  will  honour  the  cheque  of  Messrs.  J.  Davis  and  Son  in 
your  favour  in  payment  of  the  same,  on  receipt  of  the  money  from 
the  commissariat  in  payment  of  fon^  supplied  for  the  present 
month,  in  priority  to  any  other  payment,  except  to  this  bank ;  and 
provided,  as  I  explained  to  you,  that  they,  J.  Davis  and  Son,  are 
able  to  continue  their  contract,  and  are  not  made  bankrupts. 

(Signed)         "Don.  M.  Dbwar,  Manager.'' 

*The  plaintiff  stated  that  in  the  course  of  conversation  [*  264] 
as  to  the  guarantee,  the  manager  told  him  that  whatever 
time  he  received  the  government    cheque,   the  plaintiff  should 
receive  the  money. 

Now,  that  being  the  state  of  things  upon  the  evidence  of  the 
plaintiff,  it  is  obvious  that  there  was  a  case  on  which  the  jury 
might  conclude,  if  they  thought  proper,  that  the  guarantee  given 
by  the  manager  was  represented  by  him  to  be  a  guarantee  which 
would  probably,  or  might  probably,  be  paid,  and  that  the  plaintiff 
took  the  guarantee,  supposing  that  it  was  of  some  value,  and  that 
the  cheque  would  probably,  or  might  probably,  be  paid.  But  if  the 
manager  at  the  time,  from  his  knowledge  of  the  accounts,  knew 
that  it  was  improbable  in  a  very  high  degree  that  it  would  be 
paid,  and  knew  and  intended  that  it  should  not  be  paid,  and  kept 
back  from  the  plaintiff  the  fact  which  made  the  payment  of  it 
improbable  to  the  extent  of  being  as  a  matter  of  business  impos- 
sible, the  jury  might  well  have  thought  (and  it  was  a  matter 
within  their  province  to  decide  upon)  that  he  had  been  guilty  of  a 
fraud  upon  the  plaintiff. 

Now,  was  there  evidence  that  such  knowledge  was  in  the  mind 
of  the  manager  ?  The  plaintiff  had  no  knowledge  of  the  state  of 
the  accounts,  and  the  manager  made  no  communication  to  him 
with  respect  to  it.  But  the  evidence  of  Davis  was  given  for  the 
purpose  of  supplying  that  part  of  the  ceuse;  and  he  stated  that, 
immediately  before  the  guarantee  had  been  given,  he  went  to  the 
manager,  and  told  him  it  was  impossible  for  him  to  go  on  unless 
he  got  further  supplies,  and  that  the  government  were  buying  in 
against  him ;  to  which  the  manager  replied,  that  Davis  must  go 
and  try  his  friends ;  on  which.  Davis  informed  the  manager  that 
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the  plaintiff  would  go  no  further  unless  he  had  a  further  guarantee. 
Upon  that  the  manager  acted ;  and  Davis  added,  "  I  owed  the  bank 
above  £12,000."  The  result  was  that  oats  were  supplied  by  the 
plaintiff  to  Davis  to  the  amount  of  £1227,  that  Davis  carried  out 
his  contract  with  the  government,  and  that  the  commissariat  paid 
him  the  sum  of  £2676,  which  was  paid  bj  him  into  the  bank.  He 
thereupon  handed  a  cheque  to  the  plaintiff,  who  presented  it  to 
the  bank,  and  without  further  explanation  the  cheque  was  refused. 

This  is  the  plain  state  of  the  facts ;  and  it  was  contended  on 
behalf  of  the  bank  that,  inasmuch  as  the  guarantee  con- 
[*265]  tains  a  *  stipulation  that  the  plaintiffs  debt  should  be 
paid  subsequent  to  the  debt  of  the  bank,  which  was  to 
have  priority,  there  was  no  fraud.  We  are  unable  to  adopt  that 
conclusion.  I  speak  sparingly,  because  we  desire  not  to  anticipate 
the  judgment  which  the  constitutional  tribunal,  the  jury,  may 
pass.  But  they  might,  upon  these  facts,  justly  come  to  the  con- 
clusion that  the  manager  knew  and  intended  that  the  guarantee 
should  be  unavailing;  that  he  procured  for  his  employers,  the 
bank,  the  government  cheque,  by  keeping  back  from  the  plaintiff 
the  state  of  Davis's  account,  and  that  he  intended  to  do  so.  If  the 
jury  took  that  view  of  the  facts,  they  would  conclude  that  there 
was  such  a  fraud  in  the  manager  as  the  plaintiff  complained  of. 

If  there  be  fraud  in  the  manager,  then  arises  the  question, 
whether  it  was  such  a  fraud  as  the  bank,  his  employers,  would  be 
answerable  for.  With  respect  to  that,  we  conceive  we  are  in  no 
respect  overruling  the  opinions  of  my  Brothers  Martin  and  Bram- 
WELL  in  Udell  v.  Atherton,  7  H.  &  N.  172  ;  30  L.  J.  Ex.  337  ;  the 
case  most  relied  upon  for  the  purpose  of  establishing  the  proposi- 
tion that  the  principcd  is  not  answerable  for  the  fraud  of  his  agent. 
Upon  looking  at  that  case,  it  seems  pretty  clear  that  the  division 
of  opinion  which  took  place  in  the  Court  of  Exchequer  arose,  not 
so  much  upon  the  question  whether  the  principal  is  answerable 
for  the  act  of  an  agent  in  the  course  of  his  business  —  a  question 
which  was  settled  as  early  as  Lord  Holt's  time  (^Hern  v.  Nichols^ 
1  Salk.  289)  —  but  in  applying  that  principle  to  the  peculiar  facts 
of  the  case ;  the  act  which  was  relied  upon  there  as  constituting  a 
liability  in  the  sellers  having  been  an  act  adopted  by  them  under 
peculiar  circumstances,  and  the  author  of  that  act  not  being  their 
general  agent  in  business,  as  the  manager  of  a  bank  is.  But  with 
respect  to  the  question,  whether  a  principal  is  answerable  for  the 
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act  of  his  agent  in  the  course  of  his  master's  business,  and  for  his 
master's  benefit,  no  sensible  distinction  can  be  drawn  between  the 
case  of  fraud  and  the  case  of  any  other  wrong.  The  general  rule  is, 
that  the  master  is  answerable  for  every  such  wrong  of  the  servant 
or  agent  as  is  committed  in  the  course  of  the  service  and  for  the 
master's  benefit,  though  no  express  command  or  privity  of  the 
master  be  proved.  {Laugher  v.  Pointer,  5  B.  &  C.  547,  at 
p.  554)  That  principle  is  acted  upon  every  day  in  *  run-  [*  266] 
ning  down  cases.  It  has  been  applied  also  to  direct  tres- 
pass to  goods,  as  in  the  case  of  holding  the  owners  of  ships  liable 
for  the  act  of  masters  abroad,  improperly  selling  the  cargo.  Ew- 
hank  v.  Nutting,  7  C.  B.  797.  It  has  been  held  applicable  to 
actions  of  false  imprisonment,  in  cases  where  officers  of  railway  com- 
panies, intrusted  with  the  execution  of  by-laws  relating  to  imprison- 
ment, and  intending  to  act  in  the  course  of  their  duty,  improperly 
imprison  persons  who  are  supposed  to  come  within  the  terms  of  the 
by-laws.  Goff  v.  Great  Northern  Railway  Company,  3  K  &  E. 
672 ;  30  L.  J.  Q.  B.  148,  explaining  (at  3  E.  &  E.  p.  683)  Roe  v.  Bir- 
kenhead  Railway  Company,  7  Ex.  36 ;  and  see  Barry  v.  Midland 
Railway  Company,  Ir.  L  Rep.  1  C.  L.  130.  It  has  been  acted 
upon  where  persons  employed  by  the  owners  of  boats  to  navigate 
them  and  to  take  fares,  have  committed  an  infringement  of  a  ferry, 
or  such  like  wrong.  Huzzey  v.  Field,  2  C,  M.  &  R.  432,  at  p.  440 
(p.  145  ante').  In  all  these  cases  it  may  be  said,  as  it  was  said  here, 
that  the  master  has  not  authorised  the  act.  It  is  true,  he  has  not 
authorised  the  particular  act,  but  he  has  put  the  agent  in  his  place 
to  do  that  class  of  acts,  and  he  must  be  answerable  for  the  manner 
in  which  the  agent  has  conducted  himself  in  doing  the  business 
which  it  was  the  act  of  his  master  to  place  him  in. 

The  only  other  point  which  was  made,  and  it  had  at  first  a  some- 
what plausible  aspect,  was  this :  It  is  said,  if  it  be  established 
that  the  bank  are  answerable  for  this  fraud,  it  is  the  fraud  of  the 
manager,  and  ought  not  to  have  been  described,  as  here,  as  the 
fraud  of  the  bank.  I  need  not  go  into  the  question  whether  it  be 
necessary  to  resort  to  the  count  in  case  for  fraud,  or  whether,  under 
the  circumstances,  money  having  been  actually  procured  for  and 
paid  into  the  bank,  which  ought  to  have  got  into  the  plaintiffs 
hands,  the  count  for  money  had  and  received  is  not  applicable  to 
the  case.  I  do  not  discuss  that  question,  because  in  common-law 
pleading  no  such  difficulty  as  is  here  suggested  is  recognised.    If 
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a  man  is  answerable  for  the  wrong  of  another,  whether  it  be  fraud 
or  other  wrong,  it  may  be  described  in  pleading  as  the  wrong  of 
the  person  who  is  sought  to  be  made  answerable  in  the  action. 
That  was  the  decision  in  the  case  of  Baphael  v.  Ooodman,  8  A.  & 
E.  565.  The  sheriff  sued  upon  a  bond ;  plea,  that  the 
[*  267]  bond  was  obtained  *  by  the  sheriff  and  others  by  fraud ; 
proof,  that  it  was  obtained  by  the  fraud  of  the  officer ; 
held,  the  plea  was  sufficiently  proved. 

Under  these  circumstances,  without  expressing  any  opinion  as  to 
what  verdict  ought  to  be  arrived  at  by  the  jury,  especially  con- 
sidering that  the  whole  case  may  not  have  been  before  them,  we 
think  this  is  a  matter  proper  for  their  determination,  and  there 
ought  therefore  to  be  a  venire  de  novo.  Venire  de  novo. 

ENGLISH  NOTES. 

To  supplement  the  statement  of  the  rule,  the  fraud  of  the  servant 
cannot  be  imputed  to  the  master,  where  the  servant,  although  acting  in 
the  course  of  his  master's  business,  is  acting  not  for  the  master's  benefit, 
but  in  pursuit  of  his  own  private  ends.  This  is  shown  by  British 
Mutual  Bankijig  Association  v.  Chamwood  Forest  Bailway  Co. 
(C.  A.  1887),  18  Q.  B.  D.  714,  56  L.  J.  Q.  B.  449,  57  L.  T.  833, 
36  W.  R.  590. 

The  judgment  of  Bowen,  L.  J.,  citing  the  decision  of  the  Exchequer 
Chamber  in  Liwpus  v.  General  Omnibus  Co,  (1862),  1  Hurl.  &  Colt. 
526,  32  L.  J.  Ex.  34,  shows,  in  accordance  with  the  judgment  in  the 
principal  case,  that  this  is  only  the  application  of  a  general  principle  ol 
the  law  of  torts. 

AMERICAN  NOTES. 

The  principal  case  is  cited  as  the  leading  one  by  Dr.  Bigelow  (1  Fraud, 
p.  226),  and  the  subject  is  discussed  in  Mechem  on  Agency,  section  743. 

Some  of  the  American  cases  seem  to  take  the  view  that  the  innocent  prin- 
cipal is  liable  only  to  the  extent  of  the  benefit  received  by  him.  Krumm  v. 
Beach,  96  Xew  York,  398 ;  Bennett  v.  Judson,  21  ibid.  238 ;  Kennedy  v.  McKay, 
43  New  Jersey  Law,  288;  39  Am.  Rep.  581,  following  Western  Bank  of  Scot- 
land v.  AdtUe,  and  restricting  the  remedy  to  rescission  and  recovery  of  the 
money  paid.  In  Freyer  v.  McCord,  165  Penn.  State,  639,  it  was  said,  without 
discussion  or  citations,  that  there  <<  should  be  some  evidence  of  participation 
or  knowledge  on  the  part  of  the  principal,  or  circumstances  which  should 
have  put  him  on  inquiry." 

But  generally  the  principal  is  held  to  the  extent  of  the  damage  where  the 
act  was  in  the  course  of  the  agent's  employment  and  in  the  scope  of  the  busi- 
ness.   AUerton  v.  Allerton,  60  New  York,  670;  Durst  v.  Burtony  47  ibid.  167 ; 
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7  Am.  Rep.  428 ;  White  ▼.  Sawyer,  16  Gray  (Mass.),  586 ;  Fitzsimmons  y.  Jos- 
lin,  21  Vermont,  129;  52  Am.  Dec.  46;  Preaby  y.  Parker,  56  New  Hampshire, 
409;  Lee  ▼.  Pearce,  68  North  Carolina,  76;  Hopkins  v.  Snedaker,  71  Illinois, 
449 ;  Broion  r.  Bonner,  8  Leigh  (Virginia),  1 ;  81  Am.  Deo.  637 ;  Locke  v.  Steams, 
1  Metcalf  (Mass.),  660;  85  Am.  Dec.  882;  Jejrey  y.  Bigelow,  18  Wendell 
(New  York),  518;  28  Am.  Dec.  476.  In  Fitzsimnums  y.  Joslin,  supra,  the 
Court,  by  Rsdfibld,  J.,  say:  **The  case  of  Comfoot  y.  Fowke  is  certainly 
a  most  remarkable  instance  of  self-delusion,  brought  about  by  the  seyerity 
of  one's  own  discriminations.  Lord  Abiitoer,  who  dissented  from  the 
opinion  of  the  majority  of  the  Judges,  seems  to  haye  readily  comprehended 
the  delusion  under  which  his  brethren  were  laboring,  as  indeed  he  did  all 
intricacies  of  thought  or  language.  But  when  the  majority  of  a  Court  of 
law  grayely  tell  us  that,  in  a  case  where  the  defendant  has  been  most  grossly 
deceiyed  and  cheated  by  the  false  representations  of  the  plaintiff's  agent, 
which  the  plaintiff  himself  knew  to  be  false,  but  did  not  expect  the  agent 
would  make,  but  which  became  essential  to  induce  the  defendant  to  make  the 
contract,  and  were  consequently  made  by  the  agent  at  a  yenture,  and  the  plain- 
tiff, after  knowing  the  facts,  still  persists  in  enforcing  the  contract,  it  should 
be  said  the  defendant  is  liable,  because  there  is  no  fraud  on  the  part  of  the 
plaintiff, — none  on  his  own  part,  because  he  made  no  representations,  and 
none  on  the  part  of  the  agent,  because  he  did  not  know  them  to  be  false,  —  it 
is  certainly  not  a  little  calculated  to  shake  our  reliance  upon  human  judg- 
ment and  discrimination.  One  is  almost  compelled  to  doubt  if  indeed  these 
men  can  be  serious.  It  almost  strikes  the  mind  as  a  matter  of  mere  badinage. 
It  is  scarcely  surpassed,  in  its  ethical  or  metaphysical  acumen,  by  the  sophistry 
of  the  ancient  schoolmen,  by  which  it  was  attempted  to  be  proyed,  by  syllo- 
gistic reasoning,  that  in  a  foot  race  Hercules  could  never  overtake  the  lobster. 
This  whole  subject  is  placed  in  the  clearest  possible  light  by  Lord  Denman, 
in  Wilson  v.  Fuller,  48  £ng.  Com.  L.  684,  in  these  lines  :  *  We  think  the  prin- 
cipal and  his  agent  are,  for  this  purpose,  completely  identified ;  and  that  the 
question  is  not  what  was  passing  in  the  mind  of  either,  but  whether  the  pur- 
chaser was  in  fact  deceiyed  by  them,  or  either  of  them.' " 

The  rule  is  also  sustained  by  Rhoda  y.  Annis,  75  Maine,  17;  46  Am.  Rep. 
854  ;  Wolfy.  Pugh,  101  Indiana,  293;  Lynch  y.  Mercantile  Trust  Co,,  18  Fed- 
eral Reporter,  486;  Law  y.  Grants  87  Wisconsin,  548;  Lanrni  y.  Port  Deposit 
Homestead  Ass'n,  49  Maryland,  233;  33  Am.  Rep.  246;  Ellenherger  y.  Protec- 
tive iW.  F.  Ins,  Co.,  89  Penn.  St.  464;  Tagg  y.  Tennessee  Nat,  Bank,  9  Heiskell 
(Tennessee),  479 ;  Reynolds  v.  Witte,  13  South  Carolina,  5 :  36  Am.  Rep.  678 ; 
McCord  y.  Western  Union  Tel.  Co.,  89  Minnesota,  189;  1  Lawyera'  Rep.  An- 
notated, 148 ;  Johnson  v.  Barber,  5  Oilman  (Illinois),  425 ;  50  Am.  Dec.  416 ; 
Henderson  y.  San  Antonio,  (fc,  R.  Co,,  17  Texas,  560 ;  67  Am.  Dec.  675 ;  Maple 
y.  Railroad  Co,,  40  Ohio  State,  313;  48  Am.  Rep.  685;  Sidney  School  F.  Co.  v. 
Warsaw  School  District,  122  Penn.  State,  494;  9  Am.  St.  Rep.  124;  Haskell 
y.  Starbird,  152  Mafls.  117  ;  23  Am.  St.  Rep.  809;  FairchUd  y.  McMahon,  139 
New  York,  290;  86  Am.  St.  Rep.  701  ;  Wheeler  y.  Baars,  33  Florida,  696; 
Mitchell  y.  Finnell,  101  California,  614.  «  Nothing  is  better  settled,"  said  the 
Texas  Court,  citing  Doe  y.  Martin,  4  T.  R.  89,  and  Cornfoot  y.  Fowke,  6  M.  & 
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W.  358.  "  That  a  principal  is  liable  for  the  false  representation  of  his  agent, 
although  personally  innocent  of  the  fraud,"  said  the  Massachusetts  Court,  '<  is 
said  by  Mr.  Justice  Hoar,  in  White  v.  Sawyer,  16  Gray,  686,  589,  to  be  settled 
by  the  clear  weight  of  authority."  ^  The  principal  holds  out  his  agent  as 
competent,"  said  the  New  York  Court  (Fifth  Avenue  Bank  y.  Railway  Co,,  137 
New  York,  231 ;  33  Am.  St.  Rep.  712),  quoting  from  Story  on  Agency,  "  and 
thereby  in  effect  he  warrants  his  fidelity  and  good  conduct  in  all  matters 
within  the  scope  of  the  agency."  *'  In  such  case,"  said  the  California  Court, 
<^  the  principal  is  bound  even  though  the  agent  disobeyed  his  positive  instruc- 
tions," citing  Garretzen  v.  Duenckd,  50  Missouri,  104 ;  11  Am.  Rep.  405.  This 
last  principle  is  recognized  in  many  of  the  other  cases  cited  above. 

It  is  held  in  Kennedy  v.  McKay,  43  New  Jersey  Law,  288 ;  39  Am.  Rep.  581, 
contrary  to  other  decisions,  that  the  only  remedy  in  such  a  case  is  to  rescind 
the  transaction  and  sue  for  the  money  paid,  and  that  an  action  for  the  fraud 
will  not  lie  against  the  innocent  vendor.  The  Court  said :  *^  To  support  this 
suit  against  McKay  fraud  must  be  imputable  to  him,  and  the  case  is  entirely 
destitute  of  all  testimony  tending  to  show  that  he  authorized  or  was  privy  to 
the  utterance  of  the  false  representations  in  question.  On  the  ground  thus 
assumed,  then  the  case  would  be  that  of  a  sale  made  by  fraud-doing  agents 
in  behalf  of  an  innocent  vendor.  Whatever  uncertainty  may  at  one  time 
have  prevailed  in  regard  to  the  legal  incidents  of  such  a  position,  such  uncer- 
tainty no  longer  exists,  and  the  rights,  under  the  given  circumstances,  of 
both  vendor  and  vendee,  have  been  plainly  defined,  and,  as  I  think,  firmly 
settled  by  recent  judicial  decisions.  In  the  light  of  such  authorities  it  is 
clear  that  an  innocent  vendor  cannot  be  sued  in  tort  for  the  fraud  of  his 
agent  in  effecting  a  sale.  In  such  a  juncture  the  aggrieved  vendee  has  at  law 
two,  and  only  two,  remedies ;  the  first  being  a  rescission  of  the  contract  of 
sale  and  a  reclamation  of  the  money  paid  by  him  from  the  yendors,  or  a  suit 
against  the  agent  founded  on  the  deceit.  But  in  such  a  posture  of  affairs,  a 
suit  based  on  the  fraud  will  not  lie  against  the  innocent  vendor,  on  account 
of  the  deceit  practised,  without  his  authority  or  knowledge,  by  his  agent  If 
the  situation  is  such  that  the  vendee  can  make  complete  restitution,  so  as  to 
put  the  vendor  in  the  condition  with  respect  to  the  property  sold  that  he  was 
in  at  the  time  of  the  sale,  he  has  the  right  to  rescind  such  contract  of  sale, 
and  if  the  vendor,  on  a  tender  to  that  effect,  refuses  to  return  the  money  re- 
ceived in  the  transaction,  a  suit  will  lie  for  such  money ;  but  such  refusal  on 
the  part  of  the  vendor  will  not  make  him  a  party  to  the  original  wrong,  so 
that  he  can  be  sued  for  the  deceit.  This  is  the  doctrine  declared  with  much 
clearness  and  force  by  Barons  Bramwell  and  Martin,  in  the  case  of  Udell  v. 
Atherton,  7  H.  &  N.  172 ;  and  their  views  on  this  subject  were  concurred  in, 
and  the  principle  propounded  by  them  adopted  and  enforced  by  the  House  of 
Lords  in  Western  Bank  of  Scodand  v.  Addie,  L.  R.  1  Sc.  App.  146." 
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No.  4  — SAVAGE  v.  FOSTER 
(OH,  1723.) 

RULE. 

If  a,  being  entitled  to  property,  and  privy  to  a  trans- 
action by  which  B  acquires  an  apparent  title,  lies  by  while 
a  third  party  (C)  purchases  the  property  on  the  strength 
of  that  apparent  title,  A  cannot  avail  himself  of  his  own 
title  against  C. 

Savage  v.  Foster. 

9  Modern,  35-38. 

Fraud*  —  Public  Purchase.  —  Owner  lying  by  without  disclosing  Title. 

Where  a  person  knowing  his  own  title,  and  not  giving  notice  of  it  to  a  [35] 
pnrebaser,  shall  never  set  it  up  against  the  purchaser. 

Margaret  Smith  being  seized  of  the  lands  in  question  upon  her 
marriage  with  Peter  Flavill  settled  the  same  upon  trustees  and 
their  heirs,  to  the  use  of  the  said  Peter  Flavill  for  life,  then  upon 
Margaret  his  intended  wife  for  life ;  remainder,  after  the  death  of 
the  said  Peter  and  Margaret,  to  the  heirs  of  the  said  Peter,  on  the 
body  of  the  said  Margaret  to  be  begotten ;  remainder  to  the  right 
heirs  of  the  said  Margaret  for  ever.  The  said  Peter  and  Margaret 
had  issue  only  one  daughter,  the  now  defendant,  who  was  married 
to  one  Foster.  Peter  Flavill  died,  and  then  his  widow  married 
one  Brown,  by  whom  she  had  issue  one  other  daughter,  and  no 
more;  which  daughter  being  courted  by  one  Williams,  but  he 
refusing  to  marry  her  without  such  a  fortune,  which  Margaret  her 
mother  was  not  able  to  give  without  breaking  through  this  settle- 
ment, conveyed  the  said  lands  to  the  aforesaid  Williams,  &c. ;  and 
the  defendant  Mrs.  Foster,  and  her  husband,  who  knew  that  the 
lands  were  settled  on  her  in  tail  as  aforesaid,  solicited  her  mother 
Margaret  Brown  to  make  a  conveyance  in  favour  of  the  said 
Williams,  and  were  assisting  in  carrying  on  the  marriage 
between  him  and  her  half-sister  Brown.  *  Whereupon  the  [*  86] 
said  Margaret  conveyed  these  lands,  &c.,  to  the  use  of  her- 
self for  life,  remainder  to  Williams  and  his  heirs ;  then  the  mar- 
riage took  effect :  and  afterwards  Williams  sold  these  lands  to  the 
plaintiff  Savage,  who  entered  and  built  a  house  thereon. 
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And  now  Mrs.  Foster,  who  was  the  issue  in  tail  by  virtue  of  the 
said  settlement,  and  endeavouring  to  set  it  up  against  the  title  of 
the  plaintiff,  who  was  the  purchaser,  he  exhibited  a  bill  against 
her  to  have  his  title  established  against  that  settlement ;  for  that 
she  having  full  notice  of  the  purchase,  and  of  her  own  title,  she 
gave  no  notice  thereof  to  the  plaintiff,  and  therefore  ought  not  to 
be  at  liberty  now  to  impeach  it,  though  she  was  ^feme  covert,  but 
that  she  should  be  concluded  by  this  fact  as  well  as  if  she  was 
an  infant. 

It  was  argued  for  the  defendant  Mrs.  Foster  that  two  things  are 
necessary  to  bind  the  right  in  cases  of  this  nature  :  the  one  is,  that 
the  party  must  know  his  own  title  to  the  lands ;  and  the  other  is, 
that  he  must  be  instrumental  in  promoting  the  purchase  thereof 
by  the  vendee,  without  giving  him  notice  of  such  title;  for  it 
would  be  dangerous  consequence  if  the  bare  permission  of  him  to 
proceed  in  the  purchase  should  be  a  foundation  to  bind  his  right 
in  this  Court  on  the  foot  of  fraud.  It  is  true  the  defendant  knew 
she  had  a  title  under  this  settlement,  but  she  apprehended  she 
was  not  to  take  till  after  her  mother's  death ;  she  knew  likewise 
that  her  sister  was  about  to  marry  with  Williams,  but  did  not 
know  upon  what  terms ;  but  if  she  had  known  the  terms  of  that 
marriage,  she  was  then  a  feme  covert,  and  her  husband  ought  to 
have  given  the  plaintiff  notice  of  her  title ;  therefore  his  negligence 
shall  not  prejudice  her,  who  had  done  nothing  to  lose  her  inherit- 
ance and  the  entire  benefit  of  this  settlement  for  ever. 

On  the  other  side  it  was  first  denied  that  the  two  things  before 
mentioned  by  the  plaintiff's  counsel  are  necessary  to  have  relief  in 
cases  of  this  nature :  the  one,  that  the  party  should  know  his  own 
title ;  and  the  other,  that  he  should  be  instrumental  in  carrying 
on  the  purchase  by  another,  without  giving  him  notice  of  such 
title.  It  is  true  he  ought  to  know  his  own  title,  and  that  must 
necessarily  be  intended  in  this  case,  because  the  defendant  had  the 
custody  of  this  deed  of  settlement ;  but  it  is  not  necessary  that  the 
person  interested  should  be  active  or  instrumental  in  carrying 
[*  37]  on  the  agreement  in  order  to  a  purchase ;  for  *  if  the  party 
knew  his  own  title,  there  can  be  no  danger  that  his  right 
should  be  bound  by  the  purchase,  because  it  was  in  his  power  to 
help  himself,  by  giving  the  purchaser  notice  of  such  right ;  and 
though  this  defendant  was  a  fmu  covert^  yet  it  was  a  fraud  in  her 
not  to  give  the  purchaser  notice  of  her  right ;  and  therefore  it  shall 
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be  bound  for  ever ;  and  the  rathet,  because  the  defendant  solicited 
her  mother  to  make  this  conveyance  in  favour  of  Williams,  upon 
the  marriage  of  her  sister,  and  for  that  the  plaintiff  hath  entered 
and  built  on  the  lands. 

The  Court. — Where  there  is  a  parol  agreement  made  for  a  lease, 
and  the  lessee,  by  virtue  of  such  agreement,  enters  and  builds,  this 
Court  will  establish  it  on  the  foot  of  fraud  in  the  lessor,  notwithstand- 
iug  the  Statute  of  Frauds,  &c. ;  because  contracts  executed  in  part 
are  not  always  within  the  statute,  though  executory  contracts  are. 

Now  this  bill  is  brought  to  be  relieved  against  a  fraud  in  the 
defendant,  who  would  avoid  the  plaintiff's  title  by  an  elder  settle- 
ment, though  she  was  privy  to,  and  assisting  in,  carrying  on  the 
marriage  of  him  under  whom  the  plaintiff  claims,  and  never  gave 
any  notice  of  her  title  to  the  purchaser. 

Now  when  anything  in  order  to  a  purchase  is  publicly  transacted, 
and  a  third  person  knowing  thereof,  and  of  his  own  right  to  the 
lands  intended  to  be  purchased,  and  doth  not  give  the  purchaser 
notice  of  such  right,  he  shall  never  afterwards  be  admitted  to  set 
up  such  right  to  avoid  the  purchase;  for  it  was  an  apparent 
fraud  in  him  not  to  give  notice  of  his  title  to  the  intended  pur- 
chaser, and  in  such  case  infancy  or  coverture  shall  be  no  excuse ; 
for  though  the  law  prescribes  formal  conveyances  and  assurances 
for  the  sales  and  contracts  of  infants  and  feme  covert,  which  every 
person  who  contracts  with  them  is  presumed  to  know ;  and  if  they 
do  not  take  such  conveyances  as  are  necessary,  they  are  to  be 
blamed  for  their  own  carelessness,  when  they  act  with  their  eyes 
open ;  yet  when  their  right  is  secret,  and  not  known  to  the  pur- 
chaser, but  to  themselves,  or  to  such  others  who  will  not  give  the 
purchaser  notice  of  such  right,  so  that  there  is  no  laches  in  him, 
this  Court  will  relieve  against  that  right,  if  the  person  interested 
will  not  give  the  purchaser  notice  of  it,  knowing  he  is  about  to 
make  the  purchase;  neither  is  it  necessary  that  such  infant  or 
feme  covert  should  be  active  in  promoting  the  purchase,  if  it 
"appears  that  they  were  so  privy  to  it  that  it  could  not  be  done 
without  their  knowledge. 

•Therefore  it  was  decreed  that  the  defendant  should  [*38] 
levy  a  fine  to  the  plaintiff  to  extinguish  her  right  to  the 
lands  in  this  settlement,  and  that  the  plaintiff  should  have  a 
perpetual  injunction  to  quiet  his  possession;   and   that  if  the 
defendant  shall  levy  the  fine  quietly,  and  without  delay,  then  the 
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plaintiff  shall  have  no  costs,  otherwise  he  shall  pay  costs.  And 
the  case  of  Watts  v.  Gresswell,  9  Viner  Abr.  415,  was  now  remem- 
bered, where  tenant  for  life  borrowed  money,  and  his  son,  who  was 
the  next  in  remainder,  and  an  infant,  was  a  witness  to  the  deed  of 
mortgage ;  this  Court  gave  relief  on  the  foot  of  fraud,  because  the 
infant  did  not  give  the  mortgagee  notice  of  his  title.  So  in  the 
case  of  one  Clere  (Clere  v.  Earl  of  Bedford,  13  Viner  Abr.  536), 
who  was  an  infant,  and  clerk  to  an  attorney,  and  had  a  mortgage 
on  his  master's  estate,  and  engrossed  a  subsequent  mortgage  there- 
of to  another,  without  giving  notice  that  the  estate  was  mortgaged 
before  to  him ;  and  for  that  reason  his  mortgage  was  postponed  on 
the  foot  of  fraud. 

NoTA.  In  the  next  Session  of  Parliament  the  defendant  peti- 
tioned to  appeal,  or  to  have  a  rehearing  at  the  peril  of  costs,  and 
offered  to  levy  a  fine  on  that  condition ;  but  it  was  rejected  for  not 
coming  in  time. 

ENGLISH  NOTES. 

The  above  case  might  perhaps,  more  scientifically,  have  been  ranged 
with  the  cases  under  the  title  of  *<  Estoppel "  (as  estoppel  by  conduct). 
But  since  the  Court  gave  active  assistance  to  the  plaintiff,  and  since 
the  conduct  of  the  defendant  is  labelled  by  the  judgment  with  the  word 
''fraud,"  it  seems  convenient  to  range  the  case  under  this  title. 

In  Sugden's  Vendors  and  Purchasers,  ch.  23,  s.  1,  §  17,  a  principle 
is  stated  as  follows :  ''  If  a  person  having  a  right  to  an  estate  permit  or 
encourage  a  purchaser  to  buy  it  of  another,  the  purchaser  shall  hold  it 
against  the  person  who  has  the  right,  although  covert  or  under  age." 
And  he  cites  amongst  others  the  principal  case  and  Hohhs  v.  Norton, 
infra. 

It  may  indeed  be  questioned  whether  mere  silence  on  the  part  of  the 
owner  would  under  any  circumstances  be  now  recognised  as  a  ground 
for  interference  by  the  Court ;  but  it  seems  necessary  to  select  some  of 
the  decisions  on  which  the  doctrine  appears  to  be  founded. 

The  case  of  Hobhs  v.  NoHon  (in  1682),  1  Vern.  135,  was  perhaps  an  ex- 
treme application  of  the  supposed  principle.  A  j^ounger  brother  having 
under  his  father's  will  an  annuity  of  £100  charged  on  land,  contracts  with 
H.  for  sellinghim  the  annuity.  H.  goes  to  the  elder  brother(who  appears 
to  have  been  the  devisee  of  the  lands  charged  with  the  annuity)  and 
asked  whether  the  younger  brother  had  a  good  title  to  the  annuity  and 
whether  the  father  was  seized  in  fee  at  the  time  of  making  the  will. 
The  elder  brother  told  him  that  he  believed  his  brother  had  a  good 
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title,  and  that  he  had  paid  him  his  annuity  these  twenty  years,  but  at 
the  same  time  told  him  that  he  heard  there  was  a  settlement  made  of 
his  £ather^s  lands  before  the  will,  and  that  this  settlement  was  in  the 
possession  of  another  person,  and  that  he  had  never  seen  it,  and  could 
not  tell  what  the  contents  of  it  were,  but  encouraged  him  to  proceed  in 
his  purchase.  Afterwards  the  elder  brother  got  the  settlement  into  his 
hands,  which  entailed  the  lands  upon  himself.  H.  filed  his  bill  against 
both  brothers  to  have  the  annuity  decreed. 

The  Lord  Keepbb,  Sir  F.  North  (afterwards  Lord  Guildford), 
decreed  the  elder  brother  to  confirm  the  annuity  '*  purely  on  the  en- 
couragement he  gave  H.  to  proceed  with  his  purchase,  and  that  it  was  a 
negligent  thing  in  him  not  to  inform  himself  of  his  own  title,  that  thereby 
he  might  have  informed  the  purchaser  of  it,  when  he  came  to  inquire  of 
him."  It  does  not  appear  clear  by  the  report  what  was  proved  to  have 
been  said  by  way  of  ''encouragement;'*  but  it  seems  hardly  possible 
that  negligence  to  inform  himself  of  his  own  title  could  be  treated  as  a 
ground  of  relief  at  the  present  day. 

In  Berrisford  v.  Milward  (18  July,  1740),  2  Atk.  49,  a  mortgagee 
being  present  when  the  mortgagor  was  in  treaty  for  the  marriage  of  his 
son  with  the  father  of  the  son's  intended  wife,  fraudulently  concealed 
his  mortgage  and  at  the  same  time  privately  assured  the  father  that  he 
would  trust  to  his  personal  security.  The  mortgaged  property  having 
accordingly  been  put  into  settlement  as  unincumbered,  a  decree  was 
made  restraining  the  mortgagee  from  setting  up  his  title  against  the 
settlement,  and  directing  him  to  make  a  conveyance  to  trustees  in  order 
to  protect  the  title  of  the  beneficiaries  under  the  settlement.  In  this 
case  it  seems  not  too  much  to  say  that  the  mortgagee,  to  use  the  lan- 
guage employed  in  an  analogous  class  of  cases  in  Northern  Counties  of 
England  Fire  Ins.  Co.  v.  Whipp,  10  R.  C.  527,  "assisted  in  or  con- 
nived at  the  fraud  which  led  to  the  creation  of  the  subsequent  estate." 

A  class  of  cases  which  may  fairly  be  considered  under  this  rule  are 
those  relating  to  the  duty,  or  supposed  duty,  of  trustees  of  whom  in- 
quiries are  made  as  to  the  title  of  the  beneficiaries  under  them.  Of 
this  class  is  the  case  of  Burrowed  v,  Lock^  which  was  long  regarded  as 
a  terror  to  trustees;  but,  so  far  —  if  at  all  —  as  the  case  has  now  any 
authority,  it  is  only  a  warning  to  them  not  to  make  rash  assertions. 

Burroices  v.  Lock  (1806)  is  reported  in  10  Ves.  470,  and  with  the 
aid  of  the  extract  from  the  Register  Book,  which  was  examined  in  the 
case  of  Low  v.  Bouverie,  infra,  is  more  fully  set  forth  in  The  Revised 
Reports,  vol.  8,  pp.  33,  856.  The  case  was  that  of  a  bill  filed  against  a 
trustee,  who,  in  answer  to  an  inquiry  by  the  intending  purchaser  of  a 
share  of  the  trust  estate,  expressly  stated  that  the  intending  vendor  was 
entitled  to  his  share,  "  which  he  can  dispose  of  to  any  one."    The  plain- 
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tiff  upon  this  statement  had  purchased  the  share,  and  now  filed  his  bill 
against  both  the  vendor  and  the  trustee  to  have  the  purchase  made 
good.  The  trustee  was  held  liable  jointly  with  the  vendor  (who  of 
course  was  primarily  liable)  to  make  good  to  the  plaintiff  a  certain 
deduction  out  of  the  share  which  was  claimed  by  a  prior  incumbrancer 
who  had  given  the  trustee  due  notice  of  his  incumbrance.  The  answer 
of  the  trustee  had  stated  that  he  did  not  recollect  the  notice.  Sir 
William  Grant,  M.  B,.,  said  that  this  was  no  excuse;  at  least  it  was 
gross  negligence  to  take  upon  him  to  aver  positively  and  distinctly  that 
the  vendor  was  entitled  to  the  whole  fund  '' without  giving  himself  the 
trouble  to  recollect  whether  the  fact  was  so  or  not,  without  thinking 
upon  the  subject." 

It  will  be  observed  that  Burrowea  v.  Lock  is  commented  on  in  the 
judgments  in  Derry  v.  Peek  (p.  271,  supra).  It  was  further  very  fully 
considered,  and  the  application  of  any  principle  which  may  have  been 
supposed  to  rest  on  it  is  very  much  narrowed  by  the  decision  of  the 
Court  of  Appeal  in  Low  v.  Bouverie  (C.  A.  1891),  1891,  8  Ch.  82, 
60  L.  J.  Ch.  594,  66  L.  T.  533,  40  W.  R.  50,  a  case  in  which  a  trustee, 
in  answer  to  an  inquiry  by  a  person  who  had  been  applied  to  for  a  loan 
on  a  life  interest,  replied  that  the  life  interest  was  subject  to  several 
incumbrances,  which  he  mentioned.  The  plaintiff  having  advanced 
money  on  a  mortgage  of  the  life  interest,  subsequently  discovered  that 
there  were  other  incumbrances,  and  brought  an  action  against  the  trus- 
tee to  make  him  liable.  There  were  in  fact  several  prior  mortgages  of 
which  the  defendant  had  received  formal  notice ;  but  it  appeared  that 
he  had  forgotten  them.  The  Court  held  that  he  was  not  liable.  The 
effect  of  the  decision  will  be  best  shown  by  briefly  stating  the  judgment 
of  the  late  Lord  Justice  Bowek.  <*  Derrt/  v.  Feekj^'  he  in  effect  says, 
'^  decides  two  things :  first,  that  an  action  of  deceit  would  only  lie  for  a 
representation  in  the  truth  of  which  the  person  making  it  had  no  honest 
belief;  secondly,  that  in  the  class  of  cases  of  which  Derrt/y,  Peek  is  an 
instance,  there  is  ho  duty  enforceable  by  action  to  be  careful  in  the 
representation  which  is  made.  Negligent  misrepresentation,"  he  con- 
tinues, ''does  not  certainly  amount  to  deceit,  and  negligent  misrepre* 
sentation  can  only  amount  to  a  cause  of  action  if  there  exists  a  duty  to 
be  careful  —  to  give  information  after  careful  inquiry.  In  Derry  v. 
Peek  the  House  of  Lords  considered  that  the  circumstances  raised  no 
such  duty.  It  is  hardly  necessary  to  point  out  that,  if  the  duty  is 
assumed  to  exist,  there  must  be  a  remedy  for  its  non-performance ;  and 
that  consequently  the  doctrine  that  negligent  misrepresentation  affords 
no  cause  of  action  is  confined  to  cases  in  which  there  is  no  duty,  which 
the  law  recognises  under  the  circumstances,  to  be  careful.  But  Derry 
V.  Peekj  as  Lord  Justice  Lindlbt  has  said,  leaves  altogether  untouched, 
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first  of  all,  cases  of  warranty,  which  we  need  not  consider;  and,  sec- 
ondly, cases  of  estoppel.  Estoppel  id  only  a  rule  of  evidence;  you  can- 
not found  an  action  upon  estoppel.  Estoppel  is  only  important  as  being 
one  step  in  the  progress  towards  relief  when  you  can  see  that,  on  the 
hypothesis  that  the  defendant  is  estopped  from  denying  the  truth  of 
something  which  he  has  said,  a  cause  of  action  would  exist.  An  illus- 
tration of  a  case  of  that  kind  of  estoppel  is  to  be  found  in  the  case  of 
Bahia  v.  The  San  Francisco  Railway  Company,  L.  E.  3  Q.  B.  684, 
37  L.  J.  Q.  B.  176.  I  think  that  Burrowes  v.  Lock  was  a  case  of  estop- 
pel. As  soon  as  we  looked  at  the  record,  it  so  appeared;  ib  was  a  case 
where  there  was  a  right  to  relief  on  the  hypothesis  that  the  defendant 
was  precluded  from  denying  the  truth  of  a  particular  fact.  .  .  .  Now,  after 
considering  and  reconsidering,  land  reading  and  re-reading,  these  letters 
over  and  oyer  again,  I  have  come  to  the  conclusion  myself  that  the 
trustee  here  did  not  make  any  clear  statement  of  the  character  which 
the  plaintiff  alleges.  I  think  that  his  language  would  be  reasonably 
understood  as  conveying  an  intimation  of  the  state  of  his  belief  in  a  par- 
ticular fact  without  an  assertion  that  the  fact  was  so,  apart  from  the 
limitation  of  his  own  knowledge ;  and  therefore  that  no  relief  here  can 
be  granted." 

Low  V.  Bouverie  is  followed  by  Stirlinq,  J.,  in  Re  Wyatt,  White 
V.  Ellis  (1891),  65  L.  T.  214.  He  held  that  there  is  no  obligation  on 
a  trustee  to  answer  questions  as  to  incumbrances  by  an  intending  mort- 
gagee; but  that,  whether  there  was  or  not,  a  mortgagee  who  lent  his 
money  without  having  obtained  an  answer  did  so  at  his  peril,  and  could 
acquire  no  better  title  than  the  mortgagor  could  confer.  This  judgment 
was  affirmed  by  the  Court  of  Appeal,  who  held  that  the  latter  proposi- 
tion laid  down  by  Stirling,  J.,  was  established  by  cases  which  the 
Court  was  not  at  liberty  to  review.  (C.  A.  8  Dec,  1891),  1892,  1  Ch. 
188,  61  L.  J.  Ch.  178. 

The  principal  case  itself  when  examined  really  resolves  itself  into 
conduct  intended  to  deceive  the  purchaser,  that  is  to  say,  fraud  pure  and 
simple.  And  of  course  fraud  is  an  estoppel.  The  later  cases  appear  to 
show  that  mere  silence  or  an  omission  to  give  information  is  in  no  case 
an  estoppel  unless  it  is  part  of  a  line  of  conduct  equivalent  to  an  ex'^ 
press  statement  of  a  fact. 

That  an  infant  or  married  woman  who  has  been  a  party  to  a  fraud 
is  bound  by  the  estoppel  which  the  fraud  would  create  against  such 
party  if  sui  juris,  is  a  proposition  involved  in  the  principal  case  and 
confirmed  by  numerous  cases,  of  which  it  may  be  here  sufficient  to  cite 
Sharpe  v.  Foy  (1868),  L.  R.  4  Ch.  35;  Re  Lush's  Trusts  (1869),  L.  R 
4  Ch.  696. 


316  FRAUD. 

" — — —  p 

Vo.  4.  —  MuwtngB  ▼.  Vofter.  —  Volet. 

AMERICAN  NOTES. 

This  point  is  somewhat  touched  upon  under  Estoppel,  anUj  yoL  xi.,  p.  78, 
{Pickard  v.  Sears)* 

There  is  no  doubt  of  the  acceptance  of  the  principle  in  this  country.  In 
Crosby  v.  Bwihanan^  23  Wallace  (United  States  Sup.  Ct.),  420,  one  to  whom 
lands  had  been  conveyed,  being  bound  to  make  a  reconveyance  to  the  gran- 
tor's children,  **  slept  upon  his  rights  for  a  quarter  of  a  century ;  he  waited 
for  every  actor  in  the  premises  except  himself  to  die ;  in  all  the  litigation 
affecting  his  interests  he  never  appeared  so  long  as  there  was  any  one  alive 
who  could  speak  against  him  from  actual  knowledge  of  the  facts,  and  during 
all  that  time  he  permitted  his  adversaries  to  assume  and  represent  his  title." 
*'  When  therefore  he  came  into  Court  and  asserted  his  absolute  title  as  against 
the  ignorant  heirs  of  the  deceased  contracting  parties,  and  wilfully  concealed 
his  contract  for  a  reconveyance,  and  the  receipt  which  belonged  to  it,  he  came 
with  unclean  hands,  and  must  suffer  the  consequences.'* 

The  rule  is  sustained  by  Engle  v.  Bums,  5  Call  (Virginia),  463;  2  Am. 
Dec.  693  (citing  the  principal  case)  ;  Henderson  v.  Ooerton,  2  Yerger  (Tennes- 
see), 394;  24  Am.  Dec.  492;  Blanchardv,  Attain,  5  Louisiana  Annual,  367; 
52  Am.  Dec.  594 ;  Godeffiroy  v.  Caldwell,  2  California,  489 ;  56  Am.  Dec.  360 ; 
Bryan  v.  Ramirez,  8  California,  461 ;  68  Am.  Dec.  840 ;  Workman  v.  Guthrie, 
29  Penn.  State,  495;  72  Am.  Dec.  654 ;  Storrs  v.  Barker,  6  Johnson  Chancery 
( New  York  ),  166;  10  Am.  Dec.  316  ;  Rice  v.  Bunce,  49  Missouri,  231 ;  8  Am. 
Rep.  129  ;  Markham  v.  a  Connor,  52  Georgia,  183;  21  Am.  Rep.  249;  Guffey 
V.  O'Reilly,  88  Missouri,  418;  57  Am.  Rep.  424,  and  note  by  the  present 
writer,  429 ;  Donley  y.  Rector,  10  Arkansas,  211 ;  50  Am.  Dec.  242  ("  it  is  very 
questionable,  however,  whether  this  rule  applies  to  common-law  proceedings  "). 
"  There  is  no  principle  better  established  in  this  Court,  nor  one  founded  on 
more  solid  considerations  of  public  utility,  than  that  which  declares  that  if 
one  man  knowingly,  does  it  passively  by  looking  on,  suffers  another  to  pur- 
chase and  expend  money  on  land,  under  an  erroneous  impression  of  title, 
without  making  known  his  claim,  he  shall  not  afterwards  be  permitted  to 
exercise  his  legal  right  against  such  person."  Wendell  v.  Van  Rensselaer, 
1  Johnson  Chancery  (New  York),  854,  by  Kent,  Chancellor.  See  Alabama,  (pc, 
R,  Co,  y,  S,^  N,A,  R,  Co.,  84  Alabama,  570;  5  Am.  St.  Rep.  401;  Peters 
Box  if  L,  Co.  V.  Lesh,  1 19  Indiana,  98 ;  12  Am.  St.  Rep  367  ;  Mannes  v.  GMeU 
31  South  Carolina,  158;  17  Am.  St.  Rep.  22;  O'Connor  v.  Clark,  170  Penn. 
State,  318 ;  29  Lawyers'  Rep.  Annotated,  607 ;  Anderson  v.  Hvhble,  93  Indiana, 
570;  47  Am.  Rep.  394;  Rice  v.  Bunce,  49  Missouri,  231;  8  Am.  Rep.  129; 
Pool  V.  Lems,  41  Georgia,  162 ;  5  Am.  Rep.  526. 

But  knowledge  that  another  is  about  to  buy  one's  owq  laud  from  a  third 
does  not  impose  the  duty  of  seeking  him  out  and  informing  him  of  his  title. 
Bramble  v.  Kingsbury,  39  Arkansas,  131.  So  one  is  not  estopped,  by  the  circu- 
lation of  a  map  of  his  land  unauthorized  by  him,  to  deny  the  validity  of  the 
subdivisions.     Sullivan  v.  Davis,  29  Kansas,  28. 

Mr.  Pomeroy  cites  the  principal  case  (2  Eq.  Jur.,  p.  1086)  with  approval  of 
the  doctrine. 
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Ne.  5.  — COCKSHOTT  v.  BENNETT. 
(K.  B.  1788.)     . 

No.  6.  — JACKMAN  v.  MITCHELL. 
(CH.  1807.) 

RULE. 

A  BARGAIN  made  by  a  creditor  on  a  composition  by  his 
debtor  with  his  creditors  generally,  whereby  he  is  to  obtain 
a  larger  payment  than  the  other  creditors,  is  a  fraud  on 
those  creditors  and  void. 

Cockshott  and  another  v.  Bennett  and  another. 

2  T.  R.  763-766  (1  R.  R.  617). 

Fraud.  —  Composition  Deed.  —  Inequality. 

If  all  the  creditors  of  an  insolvent  consent  to  acx^ept  a  composition  for  [768] 
their  respective  demauiis  upon  an  assignment  of  his  effects  by  a  deed  of 
trust,  to  which  they  are  all  parties,  and  one  of  them,  before  he  executes,  obtain 
from  the  insolvent  a  promissory  note  for  the  residue  of  his  demand,  by  refusing 
to  execute  till  such  note  be  made,  the  note  is  void  in  law,  as  a  fraud  on  the 
rest  of  the  creditors ;  and  a  subsequent  promise  to  pay  it  is  a  promise  without 
consideration,  which  will  not  maintain  an  action. 

This  was  an  action  of  assumpsit  on  a  promiqpory  note  given  by 
the  defendants  to  the  plaintiffs,  tried  at  the  last  Lancaster  Assizes, 
before  Thompson,  B.  ,  when  a  verdict  was  found  for  the  defendants. 
The  circumstances  of  the  case  were  these :  the  defendants  being 
considerably  indebted  to  the  plaintiffs,  and  to  several  other  cred- 
itors, and  being  insolvent,  assigned  over  all  their  effects  in  trust 
to  pay  11a  in  the  pound  to  their  creditors,  to  which  they  all  con- 
sented and  signed  the  deed,  except  the  plaintiffs,  who,  as  their 
demand  accrued  just  before  the  failure,  refused  to  sign  the  deed, 
and  to  take  any  composition  unless  the  defendants  would  give 
them  a  note  for  the  remaining  9d.  in  the  pound ;  they  accordingly 
gave  them  the  note  in  question  to  that  amount,  on  which  the 
plaintiffs  signed  the  deed,  and  the  defendants  made  a  subsequent 
promise  to  pay  it  It  also  appeared  that  the  rest  of  the  creditors 
would  not  have  signed  the  deed,  unless  the  plaintiffs  did  so 
likewise. 
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A  rule  having  been  obtained  to  show  cause  why  a  new  trial  should 
not  be  granted, 

The  Solicitor-General  was  now  proceeding  to  show  cause ;  but 
the  Court  desired  the  counsel  in  support  of  the  rule  to  begin. 

Law,  in  support  of  the  rule  for  a  new  trial.  —  First,  supposing 
the  rule  now  settled  in  a  Court  of  equity,  that  creditors  signing 
a  composition  deed  with  the  rest  of  the  creditors  shall  be  restrained 
by  injunction  from  suing  at  law  upon  securities  obtained  from  the 
bankrupt  for  the  unsatisfied  surplus  of  their  debts,  it  does  not 
follow  that  such  a  debt  is  not  recoverable  in  a  Court  of  law. 
2dly,  Subsequent  acts  of  confirmation  have  been  held,  both  at  law 
and  equity,  sufl&cient  to  entitle  a  party  to  sue  without  any  new 
consideration.  As  to  the  first,  although  it  has  been  the  practice 
of  late  years  in  a  Court  of  equity  to  grant  injunctions  to  stay  suits 
brought  in  the  Courts  of  law  on  securities  given  by  insolvent 
persons,  to  secure  to  particular  creditors  a  payment  beyond  the 
common  dividend,  yet  all  the  authorities  previous  to  the  statute 
5  Geo.  II. ,  c.  30,  s.  22,  show  that  in  such  cases  a  Court  of  equity 
would  not  interfere.  Small  v.  Brackley,  2  Vem.  602. 
[*  764]  *  In  Zevris  v.  Chase,  1  P.  Wms.  620,  on  the  defendant's 
petitioning  against  the  allowance  of  the  plaintiff's  certifi- 
cate (who  had  become  a  bankrupt)  the  plaintiff  gave  him  a  bond 
for  payment  of  his  whole  debt,  in  consideration  of  withdrawing 
his  petition ;  and  on  the  defendant's  obtaining  a  verdict  at  law  on 
the  bond,  the  plaintiff  brought  a  bill  in  Chancery  to  be  relieved 
against  it,  which  was  dismissed  by  Lord  Chancellor  Macclesfield. 
The  next  case  on  this  subject  is  that  of  Spurret  v.  Spiller,  1  Atk. 
105,  which  is  the  first  case  after  the  statute  where  an  injunction 
was  granted,  the  Lord  Chancellor  being  of  opinion  that  it  was 
a  very  proper  case  to  be  considered.  But  the  ground  on  which  a 
Court  of  equity  interferes  in  these  cases  is  decisive  to  show  that 
a  Court  of  law  cannot  vacate  the  contract ;  for  a  Court  of  equity 
interferes  upon  terms,  and  may  give  a  partial  relief;  but  a  Court 
of  law  cannot  try  all  the  equitable  circumstances  of  the  case.  The 
Court  of  Chancery  also  has  a  jurisdiction  from  the  bankrupt  laws ; 
but  there  is  no  analogy  between  cases  on  the  bankrupt  laws  and 
the  present.  A  security  given  by  a  bankrupt  to  obtain  his  cer- 
tificate is  vacated  by  the  statute  5  Greo.  II.  The  bankrupt  laws 
are  compulsory,  and  the  object  of  them  is  an  equal  distribution 
among  the  creditors,  and  the  discharge  of  the  bankrupt  on  giving 
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up  all  his  effecta  But  a  oomposition  agreement  with  creditors 
has  for  its  object  only  an  equal  partition  of  all  the  insolvent's 
effects  among  the  creditors;  but  the  future  liberty  of  the  person 
of  the  insolvent  is  no  part  of  the  object  of  their  agreement  And 
this  case  is  different  from  that  of  Spurret  v.  Spiller,  and  the  case 
put  by  Lord  Hardwickb  in  Lord  Chesterfield  v.  Janssen,  1  Atk. 
352 ;  for  in  those  cases  a  precise  dividend  was  to  be  made ;  and 
the  Court  of  Chancery  interfered  on  the  ground  that  it  was  a  fraud 
on  the  other  creditors,  who  might  otherwise  have  obtained  a  larger 
dividend;  but  in  this  case,  inasmuch  as  the  whole  fund  was 
assigned,  the  creditors  could  not  possibly  be  prejudiced  by  the 
security  given  to  the  plaintiffs-  But,  secondly,  even  if  this  were 
fraudulent  as  against  the  rest  of  the  creditors,  yet  it  was  not  so 
as  against  the  defendants ;  for  there  was  a  good  consideration  for 
the  promise  in  law.  There  was  a  preceding  debt,  which  was 
revived  by  the  subsequent  promise.  In  Tmeman  v.  Fenton,  Cowp. 
544,  it  was  held  that  a  note  given  by  a  bankrupt  after  his  bank- 
ruptcy for  a  debt  due  before  was  valid.  That  was  determined  on 
the  ground  that  the  old  debt  due  in  conscience,  though  not 
in  law,  *  was  a  good  consideration  for  a  promise.  Then  [*  765] 
as  the  Court  in  that  case  gave  effect  to  the  promise,  there 
is  no  reason  why  the  former  debt  should  not  be  a  valid  con- 
sideration for  the  subsequent  promise  which  was  made  in  this 
case. 

Lord  Kenyon,  Ch.  J.  —  In  determining  this  case,  I  wish  to  dis- 
claim founding  my  opinion  upon  grounds  of  equity  as  contradis- 
tinguished from  grounds  of  law.  The  foundation  of  my  opinion 
is,  that  the  temptation  to  give  this  note  was  a  fraud  on  the  cred- 
itors who  were  parties  to  the  contract,  on  which  their  debts  were 
to  be  cancelled  in  consideration  of  receiving  a  composition.  The 
note  preceded  the  execution  of  the  deed ;  all  the  creditors  being 
assembled  for  the  purpose  of  arranging  the  defendant's  affairs,  they 
all  undertook  and  mutually  contracted  with  each  other  that  the 
defendants  should  be  discharged  from  their  debts  after  the  exe- 
cution of  the  deed.  Then  these  plaintiffs,  in  fraud  of  that  en- 
gagement, entered  into  a  contract  with  the  defendants,  which 
prevented  their  being  put  in  that  situation  which  was  the  induce- 
ment to  the  other  creditors  to  sign  the  deed,  and  to  relinquish 
a  part  of  their  demands.  If  a  bankrupt  or  an  insolvent,  after 
becoming  free  from  his  engagements,  having  no  restraint  on  his 
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mind,  voluntarily  give  security  for  a  former  demand,  which  is 
only  due  in  conscience,  such  a  security  may  be  enforced  in  a  Court 
of  law.  But  the  contract  in  the  present  case  affected  all  the  other 
creditors,  by  rendering  abortive  all  that  they  had  intended  to  do 
for  the  bankrupt,  in  compounding  for  their  debts.  It  has  been 
said  that  the  Court  of  Chancery  has  interfered  in  these  cases  on 
equitable  principles,  and  that  some  of  the  cases  are  one  way  and 
some  another.  But  I  do  not  know  that  Lord  Hardwicke  (in  Lotd 
Chesterfield  v.  Janssen)  would  have  been  of  a  different  opinion  in 
a  Court  of  law.  And  during  the  time  that  I  was  in  a  Court  of 
equity  the  decisions  on  this  subject  were  uniform ;  and  in  these 
sort  of  cases  the  Court  ordered  the  securities  to  be  delivered  up. 
Then  as  to  the  revival  of  this  debt  by  a  subsequent  promise,  con- 
tracts not  founded  on  immoral  considerations  may  be  revived, 
though  before  there  was  no  legal  remedy.  But  this  transaction 
is  bottomed  in  fraud,  which  is  a  species  of  immorality ;  and,  not 
being  available  as  such,  cannot  be  revived  by  a  subsequent 
promise. 

AsHHURST,  J.  —  If  this  security  be  fraudulent,  a  Court  of  law 
may  avoid  it  as  well  as  a  Court  of  equity ;  and  in  my  apprehen- 
sion, it  is  a  fraud  on  the  rest  of  the  creditora  For  they 
[*  766]  were  *  induced  to  enter  into  this  agreement  on  principles 
of  humanity,  in  order  to  discharge  the  defendants  from 
their  incumbrances ;  and  if  they  had  not  thought  that  such  would 
have  been  the  effect,  they  would  not  probably  have  agreed  to  sign 
the  deed,  but  each  would  have  endeavoured  to  obtain  payment  of 
his  whole  debt.  Therefore  I  think  that  this  security  is  not 
merely  voidable,  but  absolutely  void.  If  it  had  been  only  void- 
able, the  subsequent  promise  might  have  revived  it ;  but  if  void 
in  its  creation,  no  promise  could  set  it  up  again.  But  here  the 
note  was  void  on  the  ground  of  fraud,  and  any  subsequent  promise 
must  be  a  nudum  pactum ;  for  the  debt  was  annihilated  by  the 
deed  of  composition,  and  the  plaintiffs  had  consented  to  take  a 
smaller  sum  than  their  original  debt.  This  is  not  like  a  security 
given  by  an  infant,  which  is  only  voidable ;  for  that  may  be  revived 
by  a  promise  after  he  comes  of  age.  In  such  case  he  is  bound  in 
equity  and  in  conscience  to  discharge  the  debt,  though  the  law 
would  not  compel  him  to  do  so ;  but  he  may  waive  the  privilege 
of  infancy,  which  the  law  gives  him  for  the  purpose  of  securing 
him  against  the  impositions  of  designing  persons.     And  if  he 
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choose  to  waive  his  privilege,  the  subsequent  promise  will  operate 
upon  the  preceding  consideration. 

BuLLEB,  J.  — The  case  of  Smith  v.  Bromley,  Dougl. ,  2d  ed. ,  671,  n., 
in  which  that  of  Lewis  v.  Chase  is  shaken,  goes  the  full  length 
of  deciding  this  question.  Here  the  defendants  were  absolutely 
in  the  power  of  the  plaintiffs  at  the  time  when  this  note  was 
given ;  they  took  an  undue  advantage  of  the  distressed  situation 
of  the  defendants.  If  this  note  had  been  obtained  by  actual  com- 
pulsion, there  is  no  doubt  but  that  it  would  be  void ;  now  this  is 
equivalent  to  it.  Then  if  the  security  were  void  at  its  creation, 
no  subsequent  promise  can  set  it  up ;  for  it  must  be  recollected 
that  the  promise,  which  is  relied  on,  is  to  revive  the  note.  This 
is  not  like  the  case  of  Trueman  v.  Fenton,  where  the  party  was  a 
free  man,  and  acted  without  compulsion,  after  his  bankruptcy. 

Gbose,  J. ,  of  the  same  opinion.  BuU  discharged. 

Jaokman  v.  Mitchell. 
Hitchell  V.  Jaokman. 

13  Ves.  58K5S7  (9  R.  B.  289). 

Fraud.  —  Composition  Deed, 

Bond,  to  secure  to  one  creditor  the  deficiency  of  a  compositioii,  not  [581] 
communicated  to  the  other  creditors,  decreed  to  be  delivered  up,  with 
costs,  though  to  particeps  eriminis:   in  these  cases,  proceeding  upon  public 
policy,  the  relief  being  given  on  account,  not  of  the  individual,  but  of  the 
public 

The  first  of  these  causes  was  instituted  upon  a  bill,  representing 
that  in  June,  1785,  Isaac  Jackman  of  Dublin,  the  plaintiff's 
father,  proposed  to  his  creditors  a  deed  of  composition.  The 
defendant,  claiming  a  debt  of  £4043  3^.,  refused  to  come  in, 
unless  the  plaintiff,  Isaac  Jackman  the  younger,  would 
give  him  a  *  bond  for  securing  the  deficiency  of  the  debt  [*  582] 
and  interest  beyond  the  composition;  and  that,  for  the 
purpose  of  inducing  the  defendant,  who  was  the  largest  creditor, 
to  execute  the  deed,  and  thereby  to  get  the  other  creditors  to  fol- 
low his  example,  to  extricate  his  father  from  his  difficulties,  the 
plaintiff  was  prevailed  upon  to  execute  such  bond ;  and  in  con- 
sideration of  that  bond  the  defendant  executed  the  deed,  in*  conse- 
quence of  which  some  of  the  other  creditors  also  executed  it 
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The  bill  stated  that  the  bond,  given  by  the  plaintiflF  to  the 
defendant,  was  dated  the  3rd  of  June,  1785,  in  the  penalty  of 
£8086  65. ,  defeasible  on  payment  by  the  plaintiff  to  the  defend- 
ant of  £4043  38.  on  the  3Td  of  June,  1786 ;  and  a  memorandum  of 
defeasance  of  equal  date  was  indorsed,  signed  by  the  defendant 
and  plaintiff,  reciting  the  debt,  &c.  ;  that  the  plaintiff  had  applied 
to  the  defendant  not  to  take  any  steps  for  the  recovery  of  his  debt 
from  the  plaintiff's  father,  but  to  come  in  and  accept  such  com- 
position, as  the  other  creditors  might  agree  to  take,  or  as  the 
estate  might  produce  under  any  commission  of  bankrupt,  or  other- 
wise ;  and  in  consideration  thereof  had  executed  the  said  bond ; 
which,  it  was  thereby  declared,  should  stand  as  a  security  to  the 
defendant  for  payment  of  any  deficiency  of  his  said  debt,  with 
interest;  but  in  case  the  plaintiff's  father,  after  obtaining  such 
release  from  his  creditors,  or  his  certificate  under  any  commission 
of  bankrupt,  and  on  or  before  the  3rd  day  of  June,  1786,  should 
duly  execute  to  the  defendant  a  security  for  the  deficiency  of  his 
said  debt  and  interest ;  that  then  and  in  either  of  the  said  cases 
the  said  bond  was  to  be  delivered  up  and  cancelled.  The  deed  of 
composition,  having  been  executed  by  the  defendant  and  some 

other  creditors,  was  never  acted  upon. 
[*  583]       *  The  bill,  charging  that  no  consideration  was  received 

by  the  plaintiff  for  this  bond,  that  other  creditors,  naming 
one,  were  thus  induced  to  come  in,  that  the  fact  was  never  com- 
municated to  them,  and  that  the  defendant,  from  consciousness 
that  he  could  not  recover  upon  the  bond,  had  never  attempted  to 
enforce  it,  prayed  that  the  bond,  as  having  been  obtained  for  such 
fraudulent  purpose,  be  delivered  up  and  cancelled. 

The  case,  represented  by  the  cross  bill,  against  both  the  Jack- 
mans  was,  that  Jackman  the  elder  having  given  his  bond  to 
Mitchell  to  secure  a  debt  of  £4000,  Jackman  the  younger,  in 
June,  1785,  proposed  a  composition,  to  which  Mitchell  refused 
to  accede.  Jackman  the  younger  then  proposed  that  Mitchell 
should  deliver  up  Jackman  the  elder's  bond,  and  grant  him  a 
letter  of  licence  for  one  year,  and  execute  to  Jackman  the  younger 
and  William  Bulmer  a  power  of  attorney  to  enable  them  to  recover 
or  compound  such  debt,  and  to  recover  such  composition  or  divi- 
dend as  should  be  paid  in  respect  of  Mitchell's  debt,  in  case  Jack- 
man  the  elder  should  compound  with  his  creditors,  or  become  a 
bankrupt ;  and  in  consideration  thereof  Jackman  the  younger  pro- 
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posed  to  become  bound  to  Mitchell,  not  only  to  covenant  for  the 
composition  or  dividend  he  might  receive  from  the  estate  of  his 
father,  but  to  pay  Mitchell  the  residue  of  such  debt ;  and,  in  order 
to  induce  him  to  agree  to  such  proposal,  assured  him  the  estate  of 
Jackman  the  elder  should  be  divided  within  a  year.  Mitchell 
agreeing  to  that  proposal,  the  account  was  settled,  and  the  bond 
given  by  Jackman  the  son;  and  in  consideration  of  such  bond 
Mitchell  executed  the  letter  of  licence  and  power  of  attorney, 
and  delivered  up  the  bond  of  Jackman  the  elder ;  and  Mitchell 
stated  that  he  never  executed  any  deed  of  composition, 
though  he  had  by  mistake,  from  the  length  of  *  time,  by  [*  584] 
his  answer  stated  the  instrument  to  be  a  deed  of  com- 
position. 

This  bill,  charging  that  the  plaintiff  was  induced  by  the  repre- 
sentations of  Jackman  the  younger  to  give  up  the  bond  of  his 
father,  who  was  then  in  good  circumstances,  prayed  an  account 
of  what  was  due  upon  the  bond  of  the  elder  Jackman,  and  an 
inquiry  what  loss  had  been  sustained  by  the  plaintiff's  having 
delivered  up  the  bond,  to  be  answered  by  Jackman  the  younger, 
or  that  he  may  be  decreed  to  deliver  up  that  security. 

Bulmer,  being  examined  by  the  plaintiff  Jackman,  spoke  gen- 
erally of  some  instrument,  deed,  or  power  of  attorney,  to  enable 
Jackman  the  younger  and  the  deponent  to  act  for  the  creditors 
of  Jackman  the  elder,  in  the  event  of  a  composition  or  a  commis- 
sion of  bankruptcy;  such  power,  &c.,  to  be  limited  to  twelve 
months :  representing  that  Mitchell  refused  to  execute  such  instru- 
ment or  power  of  attorney  unless  Jackman  the  younger  would 
give  his  bond  for  the  residue  of  the  debt  to  Mitchell,  to  which 
Jackman  at  length  agreed;  in  consideration  whereof  Mitchell 
executed  the  aforesaid  instrument  or  power  of  attorney,  enabling 
the  deponent  and  Jackman  the  younger,  or  one  of  them,  to  act  for 
the  creditors,  and  take  such  sums  in  lieu  of  their  respective  debts 
as  might  be  produced  by  means  of  either  a  deed  of  composition  or 
under  a  commission  of  bankruptcy,  should  either  the  one  or  the 
other  take  place  within  twelve  months ;  and  that  none  of  the  other 
creditors  had  any  knowledge  of  Mitchell's  motive  for  signing, 
and  some  of  them  (naming  one)  signed  in  consequence  of  his 
signing. 

Mr.  Eichards  and  Mr.  Hall  for  the  plaintiff,  Jackman,  [585] 
insisted  that  the  bond  given  by  him  was  void  as  against 
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the  policy  of  the  law,  a  fraud  upon  all  the  creditors  of  Jackman 
the  elder,  an  attempt  by  one  credits  to  get  a  preference,  holding 
out,  at  the  same  time,  that  they  were  all  participating  in  equal 
proportions ;  which  cannot  stand,  according  to  Coekshott  v.  Bennett, 
2  T.  R  763  (p.  317,  a7ite');  Cecil  v.  Baistow,  1  Anstr.  202;  Jack-^ 
son  V.  Lomas,  4  T.  R  166 ;  £&tabrook  v.  ScoU,  3  Ves.  456 ;  and 
many  other  cases. 

Sir  Samuel  Eomilly  and  Mr.  Bell  for  the  defendant,  Mitchell 

The  only  question  is  as  to  the  jurisdiction.  If  an  instrument 
is  void  upon  the  face  of  it,  this  Court  will  not  assume  jurisdiction 
upon  a  bill  to  have  that  instrument  delivered  up,  tis,  the  fact 
being  established,  it  is  void  equally  at  law  as  in  equity.  The 
defendant  cannot  possibly  recover  upon  this  bond,  and  cannot, 
therefore,  want  the  assistance  of  a  Court  of  equity.  In  Eyan  v. 
M'Math,  3  Bro.  C.  C.  15,  Lord  Thurlow  held  that  where  it  is 
perfectly  clear  that  a  promissory  note  is  void,  this  Court  will  not 
entertain  a  bill  to  have  it  delivered  up  and  cancelled.  That 
decision  was  disapproved  at  the  time,  the  instrument  appearing 
to  be  void,  not  upon  the  face  of  it,  but  from  collateral  circum- 
stances. But  there  is  no  instance  of  a  decree  for  delivering  up  a 
bond  appearing  upon  the  face  of  it  to  be  void.  This  transaction, 
though  certainly  not  to  be  supported,  appears  very  different, 
according  to  the  cross  bill,  from  the  representation  by  the  original 
bill.     At  least  Mitchell  ought  to  be  placed  in  the  same  situation, 

by  having  the  bond  of  Jackman  the  elder  restored  to  him. 
[586]       Mr.  Richards  in  reply. 

There  are  many  instances  in  which  this  Court  acts,  though 
the  party  against  whom  it  acts  cannot  succeed  at  law ;  as  upon  a 
marriage  brocage  bond  relief  is  given  here,  though  the  defect 
appears  upon  the  instrument;  so  upon  annuity  deeds.  Bromley  v. 
Holland,  5  Ves.  610,  7  Ves.  3  (6  R  R  58) ;  UnderhUl  v.  Horwood, 
10  Ves.  209.  But  here  no  preference,  concealed  from  the  other 
creditors,  appears  upon  this  bond.     It  must  therefore  be  pleaded. 

The  Lord  Chancellor  (Lord  Eldon). 

The  date  of  this  bond,  in  1785,  is  material.  It  is  admitted  at 
the  bar  that  if  this  bond  was  given  to  secure  to  one  creditor  the 
deficiency  of  a  composition,  and  was  given  without  communica- 
tion of  that  fact  to  the  other  creditors,  it  is  bad  in  equity ;  and 
certainly  it  is  now  well  understood  that  it  is  bad  at  law  also. 
But  I  remember  when  such  a  bond  was  not  considered  bad  at  law 
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by  any  person  attending  this  Hall.  It  must,  however,  now  be 
taken  to  be  bad  at  law,  declarations  of  Courts  of  law  upon  that 
point  having  been  very  uniform  of  late.  But  it  is  also  well  settled 
that  the  jurisdiction  of  Courts  of  equity  is  not  gone  by  the  reso- 
lution of  Courts  of  law  to  adopt  the  principle  of  equity. 

As  to  the  question  of  jurisdiction,  it  is  not  necessary  now  to 
say  anything  upon  that,  this  case  not  calling  for  my  opinion  upon 
that  point  It  is  not  true  that  every  instrument  creating  an  obli- 
gation to  pay  the  deficiency  of  a  composition,  though  by  the 
debtor  himself,  is  bad.  I  remember  the  case  of  a  person  named 
Hebblethwaite,  who  had  made  a  composition  with  his 
*  creditors,  and  secured  the  deficiency  to  one  creditor  by  [*  587] 
a  bond ;  and  that  was  held  good  in  this  Court  by  Lord 
Thurlow  ;  and  it  was  part  of  the  transaction  that  that  dealing 
should  not  be  kept  secret,  but  should  be  communicated  to  the 
other  creditors ;  and,  as  they  did  not  object.  Lord  Thurlow  held 
it  good.  It  is  not  made  out  that  the  ground  of  the  distinction 
taken  by  Sir  Sahitel  Somillt  exists  here;  for  this  bond,  not- 
withstanding the  indorsement,  might  be  good ;  and  it  is  bad,  only 
as  it  is  proved  aliunde,  that  it  was  intended  to  be  kept  secret ; 
and  there  is  no  doubt  of  that  upon  the  letter.  The  decree  in  the 
first  cause  must  therefore  be,  without  doubt,  that  this  bond  shall 
be  delivered  up. 

It  is  contended  for  Mitchell  that  this  distinction  must  be  made 
in  his  favour ;  that  he  has  been  by  the  act  of  the  plaintiff,  Jackman, 
placed  in  circumstances  that  make  it  unfit  to  give  him  this  equi- 
table relief;  unless  he  is  replaced  in  the  situation  in  which  he 
stood  before  this  vicious  transaction  took  place ;  that  Jackman  the 
younger  is  bound  in  conscience  to  replace  the  bond  of  Jackman 
the  elder,  which  was  given  up  by  Mitchell,  in  his  hands,  before 
any  relief  can  be  given  against  the  other  bond.  The  circum- 
stances attending  that  bond  from  Jackman  the  elder  to  Mitchell 
are  very  suspicious;  and  the  proof  fails  in  fixing  Jackman  the 
younger  with  the  duty  of  restoring  that  bond. 

The  decree  in  the  first  cause  must  therefore  be  that  this  bond 
shall  be  delivered  up  to  be  cancelled.  The  other  bill  must  be  dis- 
missed, and  the  decree  must  be  made  with  costs  in  both  causes, 
though  Jackman  was  a  party;  as  in  these  cases,  which  proceed 
upon  grounds  of  public  policy,  the  relief  is  given  on  accoimt,  not 
of  the  individual,  but  of  the  public. 
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ENGLISH  NOTES. 

The  principle  of  the  rule  is  supported  by  numerous  cases,  of  which  it 
may  suffice  to  mention  Wood  v.  Barker  (1866),  L.  R.  1  Eq.  139,  35  L. 
J.  Ch.  276;  Dauglish  v.  Tennent  (1866),  L.  R.  2  Q.  B.  49,  36  L.  J. 
Q.  B.  10;  McK&wan  v.  Sanderson  (1875),  L.  R.  20  Eq.  72,  44  L.  J. 
Ch.  447,  32  L.  T.  385;  Ex  parte  MUner,  In  re  MUner  (1885),  15 
Q.  B.  D.  605,  54  L.  J.  Q.  B.  425,  53  L.  T.  652. 

On  the  other  side  of  this  line  will  be  found  the  case  of  In  re  McHenryj 
McD&rmoU  v.  Boyd,  Levita's  Claim  (C.  A.  1894),  1894,  3  Ch.  365,  64 
L.  J.  Ch.  13,  71  L.  T.  502.  The  question  there  was  as  to  the  validity 
of  an  agreement  made  by  McHenry,  deceased,  to  Levita.  The  circum- 
stances under  which  the  agreement  had  been  made  were  as  follows :  In 
1886  McHenry  had  been  adjudicated  a  bankrupt.  In  the  bankruptcy 
Levita  proved  a  debt  for  £25,000.  Arrangements  were  made  for  the 
annulment  of  the  bankruptcy  by  means  of  money  placed  by  a  third  per- 
son in  the  hands  of  trustees,  who  applied  the  money  in  buying  up  the 
claims  of  the  various  creditors  separately.  The  trustees  bought  up 
Levita*s  claim  nominally  for  £2,000,  but  there  was  a  verbal  agreement 
between  Levita  and  McHenry  that  in  consideration  of  Levita  assigning 
his  debt  to  the  trustees  for  this  sum  he  (McHenry)  would  pay  him 
£6,000  at  a  future  time.  The  bankruptcy  was  subsequently  annulled 
with  the  assent  of  the  assignees  of  the  creditors  (being  the  trustees  who 
had  bought  up  the  debts  as  above  mentioned).  On  the  claim  being  made 
by  Levita  for  the  £6,000  in  the  administration  of  McHenry*s  estate  after 
his  death,  it  was  held  by  the  Court  of  Appeal,  reversing  the  judgment 
of  North,  J.,  that  the  claim  was  good.  The  agreement  was  not  a  fraud 
on  the  Court  who  annulled  the  bankruptcy,  for  there  was  no  necessity 
of  bringing  before  the  Court  more  than  the  assent  of  the  original 
creditors  or  their  assignees.  Nor  was  it  a  fraud  as  regards  the  other 
creditors.  For  the  transaction  was  not  one  —  like  the  case  of  a  com- 
position deed  —  in  which  the  creditors  were  dealing,  or  were  understood 
to  be  dealing,  on  a  common  basis. 

AMERICAN  NOTES. 

Dr.  Bigelow  cites  both  these  cases  (1  Fraud,  203,  204,  205).  Jackman  v. 
Mitchell  is  cited  in  2  Pomeroy,  Eq.  Jur.  p.  1406. 

The  principle  that  a  secret  preference  exacted  to  induce  an  assent  to  a  com- 
position is  not  enforceable,  is  familiar  in  American  jurisprudence.  Willis  v. 
Morris,  63  Texas,  458 ;  61  Am.  Rep.  655 ;  Fay  v.  Fay,  121  Massachusetts,  561 ; 
Bank  of  Commerce  v.  Hoeber,  88  Missouri,  37 ;  57  Am.  Rep.  359,  and  extended 
notes  by  the  present  writer,  pp.  363-374  (citing  CockshoU  v.  Bennett) ;  Solinger  v. 
Earle,  82  New  York,  393  (citing  CockshoU  v.  Bennett);  Kullman  v.  Greenebaum^ 
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02  California,  403;  27  Am.  St.  Bep.  150;  Doughty  y.  Savage,  28  Connecticut, 
146 ;  Feldman  v.  Gamble,  2Q  New  Jersey  Equity,  494 ;  Loucheim  Bros,*  Appeal, 
67  Penn.  State,  49;  Clarke  v.  WhiU,  12  Peters  (U.  S.  Sup.  Ct.),  178;  Good- 
win y,  Blake,  3  T.  B.  Monroe  (Kentucky),  106;  16  Am.  Dec.  87;  Neu?ell  v. 
Biggins,  55  Minnesota,  82. 

But  the  fraudulent  preference  does  not  avoid  the  creditor's  right  to  recover 
his  lawful  proportion  under  the  composition.  Hanover  Nat.  Bank  v.  Blake, 
142  New  York,  404 ;  40  Am.  St  Bep.  607 ;  27  Lawyers'  Bep.  Annotated,  33 
(accompanied  by  a  very  careful  note). 

The  weight  of  authority  is  that  an  innocent  creditor  may  ignore  a  general 
composition,  and  recover  on  his  original  demand,  where  another  creditor  has 
secretly  obtained  an  undue  advantage  and  a  fraudulent  preference  in  the  com- 
position. Cohb  v.  TirreU,  137  Massachusetts,  143 ;  Kahn  v.  Gumberts,  9  Indi- 
ana, 430,  counsel  citing  CockshoU  v.  Bennett;  Hefter  v.  Cahn,  73  Illinois,  296; 
Saul  v.  Buck,  72  Georgia,  254 ;  Kullman  v.  Greenebaum,  92  California,  403 ; 
27  Am.  St.  Bep.  150 ;  Zell  Guano  Co,  v.  Emry,  113  North  Carolma,  85;  Cran- 
doll  V.  Cochran,  3  Thompson  &  Cook  (N.  Y.Sup.  Ct.)  203;  Crossley  v.  Moore, 
40  New  Jersey  Law,  27 ;  Bank  of  Commttrce  v.  Hoeber,  88  Missouri,  37  ;  57  Am. 
Bep.  359;  O^Shea  v.  Collier,  ^c.  Co.,  42  Missouri,  397;  97  Am.  Dec.  332,  citing 
Cockshott  V.  Bennett;  Doughty  v.  Savage,  28  Connecticut,  146;  White  v.  Kuntz, 
107  New  York,  518;  1  Am.  St  Bep.  886;  Lanes  v.  Squyres,  45  Texas,  382; 
2  Pomeroy's  Eq.  Jur.,  p.  1407 ;  Musgaty.  Wyhro,  33  Wisconsin,  515;  Story's 
£q.  Jur.,  sect.  379.  And  these  cases  unanimously  hold  that  the  result  is  the 
same  even  if  the  debtor  was  ignorant  of  the  preference,  and  it  was  the  work 
of  his  attorney  or  near  relatives. 

But  in  Page  v.  Carter,  16  New  Hampshire,  254;  41  Am.  Dec.  726,  it  was 
held  that  although  a  note  given  to  induce  consent  was  void,  yet  in  an  action 
on  the  original  debt  the  composition  would  not  be  held  void,  and  a  recovery 
on  the  original  claim  was  denied  where  a  note  had  thus  been  given  but  held 
void.  Bardett  v.  Blaine,  83  Illinois,  25;  25  Am.  Bep.  346 ;  Babcock  v.  Dill,  43 
Barbour  (N.  Y.  Sup.  Ct),  577.  The  debtor's  mere  intention  to  pay  a  par- 
ticular creditor  in  full  out  of  his  future  earnings  is  not  fraudulent.  Argall  v. 
Cook,  43  Connecticut,  160.  But  his  subsequent  engagement  to  pay  the 
balance  is  not  enforceable.  Stafford  v.  Bacon,  1  Hill  (N.  Y.),  532;  37  Am. 
Dec.  366. 

In  Page  v.  Carter,  supra,  after  citing  CockshoU  v.  Bennett,  the  Court  observe : 
<'  But  none  of  these  cases,  nor  the  reasons  upon  which  they  are  based,  go  to 
the  extent  of  avoiding  the  composition,  by  reason  of  any  such  unfair  prefer- 
ence obtained  by  a  creditor  through  a  secret  agreement  with  the  debtor.  The 
rule  appears  to  have  been  made  for  his  benefit  and  protection,  rather  than  for 
the  sake  of  any  advantage  to  the  creditors  at  large ;  their  only  interest  in  the 
faithful  execution  of  the  agreement  being  that  which  they  justly  have  in  the 
absolute  and  full  achievement  of  their  purpose  in  his  behalf.  To  hold  there* 
fore  that  the  debtor  should  be  charged  with  complicity  in  a  fraudulent  trans- 
action designed  to  defeat  the  measures  which  have  been  instituted  for  his 
relief,  would  be  to  engraft  upon  that  rule  of  law  an  alien  branch  that  would 
conflict  with  its  beneficial  purposes. 


328  FRAUD. 

Vtm.  6,  6.--Oo6UMCt  y.  BMiistt;  Jaeknuui  ▼.  WtdMlL  ~  Votaf. 

"  The  case  of  Hawden  v.  Htdgk^  11  Ad.  &  £1. 103d»  which  has  been  cited  as 
tending  to  favor  the  proposition  that  sach  a  fraudulent  act  woold  defeat,  by 
reason  of  the  debtor's  concurrence  in  it,  the  benefits  to  which  he  would  other- 
wise be  entitled  under  the  composition,  does  not  appear  to  sustain  it.  The 
point  which  is  there  decided,  and  to  which  it  is  there  cited  by  the  writers,  is 
that  the  fraud  destroys  the  security  which  the  creditor  takes  for  the  sum  to 
which  he  is  fairly  entitled  and  the  excess  also.  Chit,  on  Con.  460.  These 
cases  of  composition  between  a  debtor  and  his  creditor  must  not  be  con- 
founded with  those  which  have  arisen  under  the  English  bankrupt  laws,  in 
which  it  has  been  held  that  money  x>aid  or  secured  to  a  creditor  to  induce  him 
to  sign  the  bankrupt's  certificate  would  have  the  effect  of  avoiding  the  cer- 
tificate, even  if  such  payment  or  security  was  made  by  a  stranger,  and  with- 
out the  privity  of  the  bankrupt.  These  cases  proceed  upon  the  ground  that 
the  policy  of  the  statute,  which  in  terms  vacated  certificates  procured  through 
such  influences,  required  that  the  creditors  should  act  without  such  a  bias. 
*  The  test  which  the  Legislature  requires  is  the  unbiased  approbation  of  the 
creditors.'  *  Although  a  third  person  shall  not  be  punished  for  the  fraud  of 
another,  he  shall  not  avail  himself  of  it.'  Bobson  v.  Ca/ze,  Doug.  227.  Be- 
tween these  two  classes  of  cases  there  is  obviously  no  analogy." 

In  Cheveront  v.  Textor,  53  Maryland,  295,  the  Court  "  find  a  great  many 
cases,"  including  CockshoU  v.  Bennett,  in  which  a  recovery  has  been  denied  to 
the  creditor  who  seeks  to  enforce  his  fraudulent  preference,  and  such  securi- 
ties have  been  decreed  to  be  given  up  ;  but  they  continue:  <<  In  none  of  these 
cases  does  the  composition  agreement  appear  to  have  been  disturbed.  On  the 
contrary  the  decisions  proceed  on  the  hypothesis  that  the  composition  stands. 
On  a  case  made,  a  Court  of  equity,  with  all  the  parties  before  it,  would  set 
aside  an  agreement  thus  secured  to  the  injury  of  the  parties  compounding ; 
but  we  have  found  no  case  where  at  law  one  creditor  has  been  permitted  to 
abandon  the  agreement,  and  recover  notwithstanding  it,  on  showing  that  one 
creditor  has  thus  been  dealt  with  by  the  debtor."  This  however  seems  to 
be  obiter  (see  p.  306),  and  must  be  construed  to  have  been  intended  to  apply 
only  to  the  decisions  of  Marybind. 

The  theory  on  which  the  majority  of  our  Courts  proceed  is  thus  stated,  in 
Partridge  v.  Messer,  14  Gray  (Mass.),  180:  '*  All  the  creditors,  who  execute  a 
deed  of  composition  by  which  they  agree  to  discharge  their  debtor  on  receiv- 
ing a  ratable  proportion  of  their  dues,  are  presumed  to  do  it  upon  the  under- 
standing that  they  are  all  to  receive  the  same  proportion ;  and  any  private 
agreement  for  securing  to  one  or  more  of  those  creditors  a  greater  proportion 
than  the  others  are  to  receive  is  a  fraud  on  the  others."  Citing  Leicetter  v. 
Rose,  4  East,  380;  Knight  v.  HwU,  5  Bing.  433;  Hotoden  v.  Haigh^  11  Ad.  & 
El.  1038;  Mallalieu  v.  Hodgtum,  16  Ad.  &  El.  689.  And  the  leading  New 
York  case  (Breck  v.  Cole,  4  Sandford  (N.  Y.  Superior),  83)  thus  states  the 
raason :  **  It  is  in  all  cases  the  concealment  of  a  fact  which  it  was  material  for 
them  to  know,  and  the  knowledge  of  which  might  have  prevented  them  from 
assenting  to  the  proposition.  Every  composition  deed  is  in  its  spirit  an  agree* 
ment  between  the  creditors  themselves,  as  well  as  between  them  and  the  debtor. 
It  is  an  agreement  that  each  shall  receive  the  sum  or  the  security  vddch  the 
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deed  stipalates  to  be  paid  or  gi^en,  and  nothing  more,  and  that  upon  this 
consideration  the  debtor  shall  be  wholly  discharged  from  all  the  debts  then 
owing  to  the  creditors  who  then  signed  the  deed/*  (Citing  Cockshott  v.  BenneU,) 
^  The  beneficial  consideration  to  each  creditor  la  the  engagement  of  the  rest  to 
forbear."     WiUiana  v.  Carringtony  1  Hilton  (New  York  City  Com.  PL),  619. 

A  creditor  who  has  exacted  a  secret  preference  is  estopped  from  claiming 
that  the  composition  is  void  by  reason  of  similar  preferences  to  others.  Baldr 
win  v.  Ro8enman,4t9  Connecticut,  106;  C Briefly.  Greenebaum,  92  California, 
104;  Blair  v.  Wait,  69  New  York,  113 ;  WhUe  v.  Kuntz,  107  ibid.  618.  Contra  : 
Stuart  V.  Blum,  28  Penn.  State,  226;  ElfeU  v.  Snow,  2  Sawyer  (U.  S.  Circ. 
Ct.),  94. 

The  doctrine  in  question  has  no  application  where  the  creditors  do  not  join 
in  a  composition  deed,  but  **  each  acts  not  only  for  himself,  but  in  opposition 
to  every  other  creditor,  all  equally  relying  upon  their  vigilance  to  gain  a  pri- 
ority.*'    Clarke  v.  WhUe,  12  Peters  (U.  S.  Sup.  Ct.),  200. 

The  line  of  English  cases  which  hold  that  even  where  the  secret  agreement 
has  been  fully  performed,  the  debtor  may  recover  back  the  money  or  property 
thus  paid  or  transferred,  on  the  theory  of  coercion  exercised  over  him  by  the 
creditor,  is  disapproved  and  distingushed  in  Solinger  v.  Earle,  82  New  York, 
893,  which  was  the  case  of  a  secret  preference  given  by  the  brother-in-law  of 
the  debtor,  as  a  mere  volunteer.  The  Court  said  :  "  It  is  somewhat  difficult 
to  understand  how  a  debtor,  who  simply  pays  his  debt  in  full,  can  be  consid- 
ered the  victim  of  oppression  or  extortion,  because  such  payment  is  exacted 
by  the  creditor  as  a  condition  of  his  signing  a  compromise,  or  to  see  how  both 
the  debtor  and  creditor  are  not  in  pari  delicto.  (See  remark  of  Parke,  B.,  in 
Higgin*  v.  Pitt,  4  Exch.  312.)  But  the  cases  go  no  further  than  to  hold  that 
the  debtor  himself,  or  a  near  relative  who  out  of  compassion  for  him  pays 
money  upon  the  exaction  of  the  creditor,  as  a  condition  of  his  signing  the 
composition,  may  be  regarded  as  having  paid  under  duress,  and  as  not  equally 
criminal  with  the  creditor.  These  decisions  cannot  be  upheld»on  the  ground 
simply  that  such  payment  is  against  public  policy.  Doubtless  the  rule  de- 
elared  in  these  cases  tends  to  discourage  fraudulent  transactions  of  this  kind, 
bat  this  is  no  legal  ground  for  allowing  one  wrong-doer  to  recover  back 
money  paid  to  another  in  pursuance  of  an  agreement  illegal  as  against  public 
policy."  "  And  in  respect  to  the  claim  of  duress,  upon  which  Smith  v.  Bromley 
(2  Doug.  696)  was  decided,  we  are  of  opinion  that  the  doctrine  of  that  and 
tiie  subsequent  cases  referred  to  (Smith  v.  Cuff,  6  M.  &  S.  160;  Atkinson  v. 
Denby,  7  H.  &  N.  934)  can  only  be  asserted  in  behalf  of  the  debtor  himself, 
or  of  a  wife  or  husband,  or  near  relative  of  the  blood  of  the  debtor,  who  inter- 
venes in  his  behalf."  This  seems  practically  to  overrule  Gilmourv.  Thompson, 
49  Howard  Practice  (N.  Y.),  198. 
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FRAUDULENT  CONVEYANCE. 


No.  1.— MATHEWS  v.  FEAVER. 
(CH.  1786.) 

No.  2.  — SmS  V.  THOMAS. 
(K.  B.  1840.) 

RULE. 

In  order  that  a  settlement  may  be  impeached  under  13 
Eliz.,  c.  5,  the  property  settled  must  be  liable  to  be  taken 
in  execution. 

Hathewi  v.  Feaver. 

1  Cox,  278-280  (1  B.  R.  89). 

Fraud,  —  Statute  of  13  Elis.  —  Copyholds. 

[278]      An  assignment  of  personal  property  for  a  consideration  clearly  inade- 
quate is  teudulent  as  against  creditors  under  13th  Eliz.    But  copyholds 
not  being  naturally  subject  to  the  debts,  a  conveyance  of  them  cannot  be  fraudu- 
lent against  creditors. 

The  plaintiffs  in  this  cause  were  assignees  of  a  bond,  which  was 
entered  into  by  Robert  Feaver  (the  defendant's  father)  for  secur- 
ing a  sum  of  £300,  being  the  marriage  portion  given  by  the  said 
Robert  Feaver  on  the  marriage  of  his  daughter  with  the  defendant, 
James  Mathews ;  and  the  said  James  Mathews  having  assigned  the 
same  as  a  security  for  two  sums  of  £200  and  £100,  in  which  he 
was  indebted  to  the  two  plaintiffs  respectively ;  and  the  said  Robert 

Feaver,  the  father,  being  dead,  and  leaving  the  defendant, 
[*  279]   *  Robert  Feaver,  the  son,  his  personal  representative,  the 

present  bill  was  brought  against  Eobert  Feaver,  the  son, 
for  a  discovery  of  his  father's  assets,  and  for  payment  of  the  said 
bond. 

The  defendant,  Robert  Feaver,  the  son,  by  his  answer  to  the 
original  bill,  denied  that  he  possessed  assets  of  his  father  to  any 
greater  amount  than  £40,  but  insisted  on  the  benefit  of  an  assign- 
ment made  by  the  father  to  him  some  short  time  before  the  father's 
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death,  whereby,  in  consideration  of  an  annuity  of  £30  to  be  paid 
by  the  son  to  the  father  during  the  father's  life,  and  of  natural 
love  and  affection,  the  father  assigned  over  to  the  son  certain  copy- 
hold and  leasehold  premises,  and  his  stock  in  trade,  and  several 
other  articles  of  property  therein  enumerated. 

The  amended  bill  impeached  the  assignment  as  being  fraudulent 
against  creditors,  and  prayed  that  the  personal  property  might  be 
taken  as  part  of  the  father's  assets. 

The  facts  (either  admitted  by  the  defendant's  answer  or  in 
proof  in  the  cause)  were,  that  at  the  time  of  the  assignment  the 
defendant,  Robert  Feaver,  the  son,  had  notice  of  the  plaintiff's 
claim  in  respect  of  the  said  bond;  that  the  father  was  about 
seventy-seven  years  of  age,  in  an  infirm  state,  and  not  likely  to 
live ;  that  the  property  assigned  was,  in  fact,  the  whole  of  the 
father's  property,  and  the  value  of  the  whole  was  about  £800 
(though  some  of  the  witnesses  called  it  near  £1000),  and,  exclu- 
sive of  the  copyhold,  was  worth  at  least  £600. 

On  the  part  of  the  plaintiffs,  it  was  said  this  assignment  was 
clearly  fraudulent  under  the  statute  13th  Eliz. ;  it  was  an  assign- 
ment of  the  whole  property ;  and  he  being  at  the  time  a  trader, 
it  was,  in  fact,  an  act  of  bankruptcy;  that  the  consideration  of 
natural  love  and  affection  was  of  no  avail  as  against  creditors,  and 
this  transaction,  upon  the  whole,  seemed  directly  calculated  to 
defraud  the  father's  creditors. 

For  the  defendant  it  was  said  this  was  merely  the  case  of  an 
old  man  wishing  to  retire  from  business,  and  surrendering  up  his 
property  to  his  son,  upon  having  an  annuity  secured  to 
him  for  his  life,  and  that  in  transactions  *  of  this  nature   [*  280] 
the  inadequacy  of  the  transaction  was  not  to  be  rigidly 
examined,  according  to  Jones  v.  Marsh,  Ca.  Temp.  Talb.  64. 

Master  of  the  Bolls  (Sir  Lloyd  Kenyon).  —  If  the  facts  in 
this  cause  were  all  fully  established  in  evidence,  I  should  have 
no  difficulty  in  determining  it  I  do  not  know  how  this  case 
differs  from  a  case  of  bankruptcy ;  though,  to  be  sure,  if  the  bank- 
rupt laws  are  to  be  argued  from,  it  is  begging  the  question.  If 
the  conveyance  had  been  made  without  any  consideration,  it  would 
certainly  have  been  void  under  the  statute ;  and  I  am  of  the  same 
opinion,  where  the  consideration  is  entirely  inadequate.  It  is  true 
as  between  vendor  and  vendee  the  Court  will  not  weigh  the  con- 
sideration in  golden  scales ;  but  this  is  a  transaction  between  the 
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father  and  the  son,  and  natural  love  and  affection  is  mentioned  as 
part  of  the  consideration,  upon  which,  as  against  creditors,  I 
cannot  rest  at  alL  It  is  true  it  is  a  consideration  which,  though 
not  valuable,  is  yet  called  meritorious,  and  which  in  manj 
instances  the  Court  will  maintain,  but  not  against  creditors. 

But  I  am  not  satisfied  as  to  the  nature  or  the  value  of  the  copy- 
hold premises,  which,  generally  speaking,  are  not  subject  to  debts, 
and  therefore  the  assignment  of  them  can  never  be  fraudulent 
against  creditors. 

There  may  be  copyholds  which,  from  their  particular  tenure,  or 
from  the  custom  of  the  manor,  may  be  liable  to  debts,  but  in  this 
cause  I  have  nothing  from  which  I  can  judge  of  the  nature  of  the 
copyholds  in  question.  I  at  first  thought  this  case  proper  to  be 
determined  by  a  jury,  but,  upon  reconsidering,  I  cannot  frame  an 
issue  which  will  answer  the  purpose.  I  shall  therefore  direct  the 
Master  to  inquire  what  was  the  value  of  the  property  compre- 
hended in  the  assignment,  exclusive  of  the  copyhold ;  what  was 
the  nature  of  the  interest  of  Sobert  Feaver,  the  father,  in  the  said 
copyhold  premises,  and  by  what  tenure  the  same  were  holden ;  and 
what  was  the  custom  of  the  manor  acting  upon  the  same,  and  what 
was  the  value  of  such  copyhold  premises ;  and  reserve  all  further 
directions  and  costs.     Keg.  Lib.  B.,  1786,  foL  734. 

Sims  V.  Thomas. 

9  L.  J.  Q.  B.  399-405  (s.  c.  12  Ad.  &  EL  536;  4  P.  &  D.  233). 

Fraud.  —  Statute  of  IS  Ehz.  *-  Goods  and  Chattela,  —  Bond. 

[399]  A  bond  for  set^ring  an  annuity  is  not ''  goods  and  chattels"  within  13 
Eliz.,  0.  5. 
J.  S.  assigned  an  annnity  bond  to  trustees,  in  trust  for  his  wife  and  famUy, 
and  in  the  event  of  the  decease  of  his  child  and  grandchildren  withont  issue,  in 
trust  fur  himself,  his  executorS;  administrators,  and  assigns ;  J.  S.  afterwards 
became  insolvent,  and  his  estate  and  effects  were  assigned  under  the  insolvent 
Act  (the  1  Geo.  IV.,  c  119,  which  was  then  in  force) : — Held,  that  the  right  of 
action  on  the  bond  did  not  pass  to  the  assignee,  the  contingency  in  question  not 
having  happened. 

Debt  on  a  bond,  given  by  way  of  security  for  an  annuity  of 
£150  per  annum,  by  the  defendant,  together  with  three  others,  to 
the  intestate.  Breaches,  non-payment  of  £262,  10«. ,  due  in  the 
lifetime  of  the  intestate,  and  £2025  due  since  his  death. 
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Pleaa.  —  First,  that  the  intestate,  James  Sims,  on  the  24th  of 
May,  1823,  petitioned  for  his  dischaige  as  an  insolvent  debtor, 
and  obtained  his  discharge  on  the  1st  of  September;  and  an 
assignment  of  his  real  and  personal  estate  to  Bobert  Strachan  as 
assignee,  on  the  22d  of  September,  under  1  Geo.  lY.,  c.  119 ;  and 
thereupon,  by  virtue  of  the  stone  indenture  and  the  said  statute, 
the  said  cause  of  action,  in  the  declaration  mentioned,  and  all 
the  right,  title,  and  interest  of  the  said  J.  Sims,  of,  in,  and  to  the 
same,  did  then  become,  and  were  and  still  are,  vested  in  the  said 
R  Strachan,  as  such  assignee  as  aforesaid.     Second,  payment 

Seplication  to  the  first  plea,  that  before  the  making  of  the  said 
writing  obligatory,  and  before  any  part  of  the  said  arrears  of  the 
said  annuity  became  due  and  payable,  and  before  the  said  James 
Sims  applied  by  petition  for  his  discharge,  to  wit,  on  the  30th  of 
June,  1820,  the  said  J.  S. ,  by  indenture  then  made,  granted,  bar- 
gained, sold,  assigned,  and  set  over  all  that  the  said  annuity, 
and  also  the  said  bond,  and  all  benefit  and  advantage  of  the 
same,  respectively,  to  Bichard  Johnson  and  Greorge 
*  Whitfield,  their  executors,  administrators,  and  assigns,  [*  400] 
to  hold  on  the  trusts  expressed  in  the  said  indenture. 

The  rejoinder  set  forth  the  indenture,  by  which  it  appeared  that 
the  bond  was  assigned  to  the  trustees,  in  trust  for  the  wife,  child, 
and  grandchildren  of  Sims,  and  in  case  all  the  children  should  die 
under  the  age  of  twenty -one,  without  leaving  issue,  then  in  trust 
for  him,  the  said  J.  Sims,  his  executors,  administrators,  and 
assigns.  It  then  proceeded  to  aver,  that  long  before  the  making 
of  the  said  indenture  the  said  J.  Sims  was  indebted  to  divers 
persons  in  divers  large  sums  of  money,  amounting  in  the  whole 
to  a  large  sum,  to  wit,  the  sum  of  £3000,  which  remained  due 
and  unpaid  from  thenceforth  until  and  at  the  time  of  the  dis- 
charge of  the  said  J.  Sims,  as  in  the  first  plea  mentioned;  and 
which  remains  still  unpaid.  And  the  said  defendant  further  says, 
that  the  said  indenture  was  made  and  executed  without  consider- 
ation in  that  behalf,  and  to  the  end,  intent,  and  purpose  to  delay, 
hinder,  and  defraud  the  said  creditors  of  the  said  J.  Sims  of  their 
just  and  lawful  debts,  whereupon  the  said  indenture,  as  against 
the  said  R  Strachan,  in  the  said  plea  mentioned,  was  and  is  void, 
frustrate,  and  of  none  efTect     Issue  joined. 

At  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  Middlesex  Sit- 
tings after  Michaelmas  Term,  1838,  the  jury  found  for  the  defend- 
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ant  on  the  first  issue,  viz.,  whether  J.  Sims  was  indebted,  as  in 
the  rejoinder  averred,  at  the  time  of  the  assignment,  and  for  the 
plaintiff  on  the  second  (that  of  payment). 

In  the  following  term  :  — 

Eble  obtained  a  rule  for  judgment  non  obstante  veredicto,  on  the 
ground  that  the  indenture  was  not  void  as  against  R  Strachan, 
the  assignee  of  the  insolvent;  or,  if  it  were,  that  the  defendant 
could  not  aver  it  to  be  so,  without  showing  also  that  the  creditor 
had  elected  to  treat  it  as  void. 

The  case  was  argued  in  Trinity  Term  (by  consent)  by  — 

Merivale,  for  the  defendant  — A  conveyance  of  property,  made 
by  one  in  insolvent  circumstances,  which  would  be  void  as  against 
creditors,  by  13  Eliz.,  c.  5,  is  also  void  as  against  his  assignee, 
under  the  insolvent  act  It  is  void,  in  the  first  place,  because  the 
property  actually  passes  to  the  assignee  (by  the  assignment  under 
the  old  insolvent  acts,  by  his  appointment  under  the  recent  one), 
notwithstanding  such  prior  conveyance.  It  is  true  that  the 
assignment  by  an  insolvent  debtor  passed  only  such  property  as 
the  insolvent  had  at  the  time  of  the  assignment;  but  there  was  an 
exception  to  that  rule,  namely,  where  fraud  had  been  committed. 
Sims  V.  Simpson,  1  Bing.  N.  C.  306;  4  L.  J.  (N.  S.)  C.  P.  35. 
The  insolvency  in  the  present  case  was  in  1823,  and  consequently 
under  the  provisions  of  the  1  Greo.  IV.,  c.  119.  That  act  contains 
no  provision  similar  to  section  32  of  7  Geo.  IV. ,  c.  57,  and  analo- 
gous sections  of  subsequent  acts,  for  making  voluntary  transfers  of 
property  within  three  months  of  imprisonment,  or  with  a  view  of 
petitioning  the  Court,  void  as  against  the  assignee.  And  it  was 
contended,  when  this  rule  was  moved  for,  that  the  insertion  of 
such  provision  in  the  later  acts  showed  that  such  conveyances  were 
not  void  under  13  Eliz.  ;  but  the  truth  is,  that  the  provision  in 
question  was  made  alio  iyituitu,  and  relates  to  a  different  class  of 
conveyances ;  namely,  those  made  "  in  trust  to  or  for  the  use  of 
creditors. "  Now,  such  conveyances  would  not  be  void  under  13 
Eliz.  1  Smith's  Leading  Cases,  12;  Com.  Dig.  'Covin,*  B,  2; 
Fickstock  V.  Li/$ter,  3  M.  &  S.  371  (16  R  R  300);  Goss  v.  Neale, 
5  Moore,  19 ;  Holhird  v.  Anderson,  5  T.  R  235 ;  Meux  v.  Howdl, 
4  East,  1.  Again,  conveyances  may  be  fraudulent,  and  yet  not 
voluntary:  Twyne's  Case,  3  Co.  Rep.  80;  Cadogan  v.  Kennett, 
Cowp.  432 ;  and  such  would  not  be  within  the  provision  in  ques- 
tion.    That  provision,  therefore,  leaves  the  law  exactly  where  it 
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was,  as  regards  fraudulent  transfers  under  the  13  Eliz. ;  and  it 
must  be  contended,  on  the  other  side,  that  while  a  special  pro- 
vision has  been  made  to  render  a  class  of  conveyances,  which  are 
not  fraudulent,  and  would  not  be  void  under  that  statute,  void  as 
against  the  assignee,  fraudulent  conveyances  are  left  in  full  force 
as  against  him.     Next,  it  is  void  as  against  him  as  the  agent  of 
the  creditors.     By  1  Geo.  IV.,  c.   119,  s.   7,  he  is  em- 
powered to  receive  and  get  in  *  the  estate  of  the  prisoner ;  [*  401] 
to  sue  from  time  to  time,  as  there  may  be  occasion,  in  his 
name,  for  the  recovery,  obtaining,   and  enforcing  any  estate  or 
rights.     Wherever  a  man  makes  a  gift  of  goods  which  is  fraudu- 
lent and  void  as  against  creditors,  he  is  considered  to  have  died  in 
full  possession  with  respect  to  the  claim  of  the  creditors :  Shears 
v.  Boffera,  3  B.  &  Ad.  369;  1  L.  J.  (N.  S.)  K.  B.  89;  the  assignee 
has  therefore  to  enforce  that  claim ;  if  so,  he  is  one  "  whose  actions, 
suits,  debts,  accounts,  &c. ,  by  such  guileful,  covinous,  or  fraudu- 
lent devices,  are  disturbed,  hindered,  delayed,   or  defrauded,"  13 
Eliz. ,  c.  5,  s.  2 ;  and  consequently  they  are  void  as  against  him. 
This  was  the  ground  of  the  decision  in  Butcher  v.  Harrison,  4  B. 
&  Ad.  129;  2  L.  J.  (K  S.)  K  B.  189,  where  it  was  held  that  the 
assignees  of  an  insolvent  are  "  parties  grieved, "  within  section  3  of 
the  same  statute,  "  being  the  persons  who,  but  for  the  fraudulent 
conveyance,  would  have  been  entitled  to  seize  the  lands  by  due 
process  of  law.  "     Again,  the  assignee  is  himself  a  creditor;  and, 
as  such,  the  conveyance  is  void  as  against  him.     By  1  Geo.  IV., 
c.  119,  s.  7,  the  provisional  assignee  is  to  assign  to  him  "  in  trust 
for  the  benefit  of  such  assignee  or  assignees,  and  the  rest  of  the 
creditors. "     He  is  treated  throughout  as  one  of  the  creditors.     It 
is  true  he  may  have  become  so  since  the  fraudulent  transfer ;  but 
when  a  transfer  is  made  by  a  party  actually  indebted  at  the  time, 
it  is  void  against  subsequent  as  well  as  prior  creditors.     Hunger- 
ford  V.  Earle,  2  Vern.  261 ;  Tarhack  v.  Marhury,  2  Vem.   510 ; 
Com.    Dig.    'Covin,*  B,   2;  Russell  v.   Hammond,   1   Atk.    13; 
Richardson  v.  Smallwood,  Jac.  552.     But  independent  of  the  act 
of  13  Eliz. ,  the  insolvent  assignee  is  entitled  to  recover  the  prop- 
erty which  it  is  attempted  to  pass  by  this  settlement     A  contin- 
gent beneficial  interest  is  limited  by  it  to  Sims,  the  assignor,  viz. , 
if  the  children  should  die  under  twenty-one,   without  having 
attained  a  vested  interest     It  falls,  therefore,  within  the  words 
of  Lord  Alvanley,  in  Carpenter  v.  Mamell,  3  Bos.  &  P.  41 :  "  If, 
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indeed,  the  assignees  had  possessed  the  remotest  possibility  ol 
interest,  or  if  they  could  show  anything  from  which  a  benefit  to 
the  creditors  would  result,  I  should  hold  that  the  action  might  be 
maintained. '  The  same  is  the  principle  in  Carvalho  v.  Bum, 
4  B.  &  Ad.  393;  Bum  v.  Carvalho,  1  Ad.  &  El.  883;  Best  v. 
Argles,  2  Cr.  &  M.  394;  3  L.  J.  (N.  S.)  Ex.  117.  In  these  cases 
the  only  question  was  whether  the  transfer  left  anything  like  a 
substantial  interest  in  the  other,  whether  valid  or  contingent ;  if 
it  did,  no  doubt  seems  to  have  been  entertained  that  the  assignees 
might  recover  the  property.  If,  then,  the  assignee  has  a  right  to 
recover,  it  is  plain  that  this  furnishes  the  obligee  of  the  bond  with 
a  defence  to  the  action,  namely,  that  another  party  may  recover 
the  amount  from  him.  By  his  plea,  he  avers  that  the  right  of 
action  has  passed  to  the  assignees ;  that  is  denied  by  the  replica- 
tion, setting  up  this  settlement;  and  is  reaffirmed  by  the  rejoinder 
showing  the  settlement  to  be  .void.  The  plea  being  good,  the 
rejoinder  is  equally  so.  But  it  is  said  that  the  rejoinder  ought 
to  have  averred  that  the  creditor  elected  to  treat  the  settlement  as 
void.  In  what  mode  could  they  so  treat  it?  only  by  entering  on 
the  lands,  if  lands  were  settled ;  or  bringing  their  action  by  their 
assignee,  if  it  were  of  personal  property.  Then  the  averment 
would  amount  to  this  —  the  right  of  action  has  passed  to  the 
assignee,  because  he  has  brought  his  action.  It  might  be  as  well 
contended  that  the  ordinary  plea  of  a  plaintifT's  bankruptcy  or 
insolvency  ought  to  contain  an  averment  that  the  creditors  have 
elected  to  claim  the  property.  There  are  some  contracts  by  a 
bankrupt,  which  his  assignees  may  elect  either  to  affirm  or  dis- 
affirm ;  but  it  cannot  be  contended  that  a  party,  sued  by  a  bank- 
rupt on  such  a  contract,  would  be  bound  to  aver  that  his  assignee 
had  made  such  election.  Lastly,  bonds  are  within  the  general 
words  *  goods  and  chattels, "  in  the  statute  13  Eliz.,  c.  5 ;  1  Selw. 
K  P.  206.     The  nearest  analogy  is  to  be  found  in  the  decisions 

on  the  statutes  of  bankruptcy,  which  are  much  in 
[*402]   ^pari  materid  with  the   present;  and   the   earliest    of 

which,  the  statute  of  James,  is  an  enactment  of  nearly 
the  same  period.  As  to  the  meaning  of  the  words,  "  goods  and 
chattels  in  the  order  and  disposition  of  a  bankrupt, "  they  have 
been  held  to  comprehend,  not  only  movable  goods,  but  debts  and 
choses  in  action;  also  bills  of  exchange.  Horriblower  v.  Proud, 
2  B.  &  Aid.  327  (20  R  E.  456),  where  Best,  J.,  says,  that  goods 
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and  chattels,  within  that  statute,  mean  "  all  personal  property 
the  right  to  which  is  evidenced  by  possession. "  Ex  parte  Val- 
lanee,  3  Mont  &  Ayr.  224;  6  L.  J.  (N.  S.)  Bk.  52;  JEx  parte 
Burhridge,  1  Dea.  131;  Ex  parte  Ord,  1  Dea.  166;  4  L.  J. 
(N.  S. )  Bk.  84,  which  are  commented  on  in  Humble  v.  Mitchell, 
9  L  J.  Q.  B.  29. 

W.  H.  Watson,  contra.  —  Choses  in  action  are  not  within  13 
Eliz. ,  c.  5.  In  Mathews  v.  Feavcr,  1  Cox,  278  (p.  330,  ante),  it 
was  held  that  the  assignment  of  copyhold  premises  is  not  fraudu- 
lent within  it,  because,  generally  speaking,  tliey  are  not  subject 
to  debts.  In  Doe  d.  Tunstill  v.  Bottriell,  5  B.  &  Ad.  137 ;  2  L.  J. 
(N.  S.)  K.  B.  158,  it  was  held  that  they  are  within  the  27  Eliz., 
c.  4;  but  the  judgment  in  the  former  case  was  there  noticed  and 
upheld.  In  Dundas  v.  Dutens,  1  Ves.  Jr.  198  (1  R  R  112), 
Lord  Thurlow  held  that  stock  was  not  within  13  Eliz.,  as  being 
a  chose  in  action,  which  could  not  be  taken  by  the  creditor  upon 
a  levari  facias ;  and  the  same  doctrine  was  entertained  by  Lord 
Eldon  in  Rider  v.  Kidder,  10  Ves.  360.  No  process  could  reach 
a  chose  in  action  until  1  &  2  Vict,  c.  110.  The  purpose  of  section 
72  of  the  Bankrupt  Act,  and  13  Eliz. ,  c.  5,  are  entirely  different 
In  the  next  place,  assuming  that  goods  and  chattels  are  within 
the  statute,  Hawes  v.  Leader,  Cro.  Jac.  270,  shows  that  a  transfer 
of  them,  which  would  be  fraudulent  as  against  creditors,  is  good 
as  against  the  executor  of  the  assignor.  And  the  assignee  of  an 
insolvent  merely  comes  into  the  property  under  him  and  by  his 
title.  Hepper  v.  Marshall,  2  Bing.  372 ;  3  L  J.  (K  S.)  C.  R  45. 
If  he  could  not  avoid  his  own  conveyance,  neither  can  his  assignee. 
The  statute  1  Geo.  IV.,  c.  119,  nowhere  makes  such  conveyances 
void  as  against  the  latter.  By  section  17  a  punishment  of  three 
years'  imprisonment  is  awarded  for  fraudulent  conduct;  but  it  is 
not  said  that  such  conduct  avoids  any  acts  of  the  insolvent  The 
assignee  is  not  necessarily  a  creditor ;  he  is  not  averred  to  be  so  in 
the  rejoinder,  nor  need  he  be  so  in  fact  By  section  7  the  Court 
is  to  appoint  "  proper  persons  "  to  that  office ;  it  is  not  said  they 
are  to  be  creditors.  Next,  it  is  true  that  there  is  a  contingency 
limited  in  the  settlement,  in  the  event  of  which  the  trustees  will 
hold  the  bond  in  trust  for  the  settlor.  But  that  does  not  give  to 
the  assignee  the  property  in  the  whole  bond.  It  might  pass  to 
him  whenever  that  contingency  arose,  but  not  before.  The  dictum 
in  Carpenter  v.  Marnell  has  no  application ;  it  merely  shows  that 
VOL.  XII.  —  22 
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a  right  of  action  may  remain  in  the  bankrupt  under  certain 
circumstances.  In  Bum  v.  Carvalho  the  bankrupt  had  assigned 
certain  documents,  but  the  whole  interest  in  the  property  remained 
in  him.  Lastly,  supposing  that  this  conveyance  is  void  as  against 
the  assignee,  under  13  Eliz.,  c.  5,  still  it  should  have  been  averred 
that  the  creditors  had  made  some  claim  of  the  property.  For  all 
that  appears,  they  may  have  assented  to  the  settlement.  A  deed 
of  this  kind,  when  avoided  by  a  Court  of  equity,  is  only  avoided 
to  the  extent  claimed  by  those  who  make  the  application.  Void 
*"  as  against  creditors  '  may  mean  as  against  creditors  who  impeach 
the  settlement.  And  a  creditor,  to  impeach  a  settlement  for  fraud, 
must  state  that  he  is  defrauded  of  it.  Colman  v.  Croker,  1  Ves. 
Jr.  160.  In  Shears  v.  Bogers,  Littledale,  J.,  says,  "  The  assign- 
ment was  void  as  soon  as  the  creditors  claimed  to  treat  it  as  such, 
though  not  until  then."  The  case  of  property  acquired  by  an 
uncertificated  bankrupt  is  analogous.  He  cannot  retain  it  as 
against  his  assignees.  They  may  claim  it,  but  he  has  it  as 
against  all  the  rest  of  the  world.  Ashley  v.  Kell,  2  Stra. 
[*403]  1207;  Webb*Y.  Fox,  7  T.  R  391  (4  R  R  472).  Conse- 
quently,  in  order  to  defend  an  action  for  the  recovery  of 
such  property,  it  is  necessary  to  aver  that  the  assignees  have 
claimed.  Drayton  v.  Dale,  2  B.  &  C.  293 ;  2  L.  J.  K.  B.  20  (26 
R  R  356). 

Merivale,  in  reply.  —  The  expressions  of  Littledale,  J. ,  in 
Shears  v.  Bogers,  are  to  be  imderstood  with  reference  to  the  facts 
of  that  case.  It  was  an  action  by  a  creditor  against  the  executor 
of  the  debtor ;  and  the  question  between  them  was  whether  a  lease 
was  assets  or  not  The  executor  set  up  an  assignment  of  that 
lease  by  his  testator;  and  the  creditor  contended  that  it  was  fraud- 
ulent The  words  of  the  learned  Judge,  therefore,  only  mean,  that 
though  the  executor  could  not  himself  impeach  the  assignment,  he 
could  not  set  it  up  on  an  issue  of  assets  or  no  assets  against  a  cred- 
itor claiming  it  The  case  of  property  acquired  by  an  uncertifi- 
cated bankrupt  differs  from  the  present,  because  that  is  property 
which  the  assignees  may  either  claim  or  not  at  their  pleasure ; 
consequently  it  is  necessary  to  aver  that  they  have  claimed  it ; 
but  the  assignee  of  an  insolvent  is  bound,  by  the  act,  to  recover 
all  the  property  of  an  insolvent  for  the  benefit  of  the  creditors ; 
therefore,  in  setting  up  his  right  of  action  as  a  defence,  it  cannot  be 
requisite  to  make  any  similar  averment.  Cur.  adv.  vult 
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Lord  Denman,  Ch,  J. ,  now  delivered  the  judgment  of  the  Court 
After  stating  the  pleadings,  his  Lordship  continued:  Before  we 
consider  the  effect  of  the  rejoinder,  it  will  be  necessary  to  see 
whether  there  be  any  defect  on  either  side  in  the  previous  plead- 
ings. The  plea  states  that  the  plaintiff  was  dischaiged  under  the 
Insolvent  Act,  and  that  all  his  real  and  personal  estate,  and  the 
cause  of  action  mentioned  in  the  declaration,  and  the  right  and 
interest  of  Sims  under  the  same,  became  vested  in  Robert  Strachan, 
his  assignee.  The  plea  is  a  sufficient  answer  to  the  declaration. 
The  4th  section  of  the  Act  directs  the  insolvent  to  make  convey- 
ance of  all  his  real  and  personal  estate  to  the  provisional  assignee, 
so  as  to  vest  all  such  real  and  personal  estate  in  such  assignee, 
subject  to  the  proviso,  which  does  not  apply  to  this  question; 
and  then  the  7th  section  directs  the  provisional  assignee  to 
assign  the  real  and  personal  property,  so  vested  in  him,  to  the 
full  assignee,  if  we  may  use  the  term ;  and  such  assignee  is,  by 
the  same  section,  empowered  to  sue  in  his  own  name  for  the  re- 
covery, obtaining,  and  enforcing  any  estate  and  effects  or  rights  of 
the  insolvent  The  replication  to  this  shows,  by  the  indenture 
above  stated,  that  Sims  had,  before  his  discharge  under  the  Act, 
assigned  his  interest  in  this  bond  to  the  trustees  therein  named, 
for  the  benefit  of  his  wife  and  family ;  and  that,  therefore,  he  had 
no  longer  any  beneficial  interest  in  it ;  and  as  the  Insolvent  Act 
above  stated  directs  that  the  estate  and  effects  of  the  insolvent 
shall  be  assigned  to  the  assignee,  in  trust  for  the  benefit  of  the 
assignee  and  other  creditors,  if  no  benefit  could  arise  to  the  cred- 
itors from  the  bond  in  question,  on  account  of  all  the  beneficial 
interest  having  already  been  disposed  of  in  it,  that  bond  could  not 
be  the  subject  of  assignment  under  the  Insolvent  Act,  and  there- 
fore the  assignee  could  not  sue  in  his  own  name  for  the  recovery 
of  money  under  the  bond.  This  replication,  therefore,  we  are  of 
opinion,  contained  a  sufficient  answer  to  the  plea.  The  rejoinder 
then  claims  oyer  of  the  deed  stated  in  the  replication,  and 
that  deed  is  set  out ;  and  by  that  it  appears  that  the  bond  was 
assigned  to  the  trustees  to  make  a  provision  for  the  wife  and 
family  of  Sims,  and  that  the  interest  in  the  bond  was  wholly 
taken  out  of  Sims  at  the  time  of  the  assignment,  except  that,  in 
the  contingency  of  the  death  of  his  wife,  child,  and  grandchild, 
there  was  a  resulting  trust  to  Sims  himself.  The  rejoinder  then 
states  that  before  the  making  of  the  indenture  of  assignment  Sims 
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was  indebted  to  divers  persons  in  divers  large  sums  of  money,  to 
wit,  amounting  to  £3000,  which  remained  due  to  them  until  and 
at  the  time  of  his  discharge,  and  then  remained  still  unpaid ;  and 
then  the  rejoinder  further  states  that  the  indenture  of  assignment 
was  made  and  executed  without  consideration,  and  to  the  end, 
intent,  and  purpose  to  delay,  hinder,  and  defraud  the  said  cred- 
itors of  Sims  of  their  just  and   lawful   debts.     Wherefore  the 

indenture  of  assignment,  as  against  Eobert  Strachan,  the 
[*  404]   assignee  *  of  the  insolvent,  was  and  is  void,  frustrate,  and 

of  none  effect  Now,  if  this  indenture  of  assignment  be 
void  and  of  none  effect  as  against  Strachan,  the  assignee,  the 
replication  falls  to  the  ground,  and  the  plea  is  therefore  set  up, 
and  the  defendant  would  be  entitled  to  the  judgment  The  sur- 
rejoinder alleges  that  the  indenture  of  assignment  was  executed 
for  consideration,  and  without  the  end,  intent,  and  purpose  to 
delay,  hinder,  or  defraud  any  creditors  of  Sims  of  their  just  and 
lawful  debts.  The  issue  is  joined  on  that  surrejoinder;  and  that 
issue  is  found  for  the  defendant,  thereby  affirming  the  rejoinder, 
as  far  as  the  issue  of  fact  of  fraud  is  concerned. 

Several  objections  were  made  to  the  rejoinder;  we  do  not  con- 
sider it  necessary  to  consider  the  whole  of  them,  as  there  is  one 
question  which  will  decide  the  validity  of  it ;  that  is,  whether 
the  bond  and  grant  of  an  annuity,  stated  in  the  pleadings,  are 
goods  and  chattels  within  the  meaning  of  the  statute  of  tde  13 
Elizabeth.  If  they  are  not  goods  and  chattels  within  that  Act, 
this  indenture  of  assignment  cannot  be  void  as  against  creditors 
by  the  operation  of  that  Act ;  and  if  it  be  not  void  under  the  Act, 
there  is  nothing  else  to  make  it  void  against  them.  It  is  not 
void  against  Sims  himself,  and  there  is  no  provision  in  the  Act  of 
1  Geo.  IV.,  c,  119,  which  was  the  Insolvent  Act  in  question  at  the 
time  of  the  assignment,  to  make  it  void  as  against  the  creditors. 
Any  provision  made  under  the  subsequent  Insolvent  Acts,  even  if 
they  apply  to  a  case  similarly  circumstanced,  could  not  affect  this 
case ;  and  it  is  not  a  question  whether  it  would  not  be  void  under 
the  bankrupt  laws,  but  only  whether  it  be  void  against  the  assignee 
and  creditors  under  this  Insolvent  Act  There  are  a  great  many 
cases  as  to  what  the  words  "  goods  and  chattels  *  extend  to ;  some 
of  them  turn  on  some  very  fine  distinctions ;  but  it  is  only  now 
necessary  to  consider  whether  those  words,  without  further  ex- 
planation of  the  circumstances  attending  them,  would  pass  bonds 
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or  not  The  question  is,  whether  they  are  *  goods  and  chattels  " 
within  the  meaning  of  the  13  Eliz.  Now,  in  Mathews  v.  Feaver, 
where  a  question  arose  as  to  the  assignment  of  copyhold  premises, 
the  Master  of  the  Bolls,  Lord  Kenyon,  says,  "  I  am  not  satis- 
fied as  to  the  nature  and  value  of  the  copyhold  premises,  which, 
generally  speaking,  are  not  subject  to  debts;  and  therefore  the 
assignment  of  them  could  never  be  fraudulent  against  creditors. " 
In  Dundas  v.  Dutens,  which  arose  upon  an  assignment  of  stock, 
Lord  Thurlow  says,  "  Is  there  any  case  in  which  a  man  having 
stock  in  his  own  name  was  sued  for  the  purpose  of  having  it 
applied  to  satisfy  creditors  ?  These  things,  such  as  stock,  debts, 
&c. ,  being  choses  in  action,  are  not  liable;  they  could  not  be 
taken  on  a  Jieri  facias. "  In  Eider  v.  Kidder,  which  was  a  case 
of  transfer  of  stock.  Lord  Eldon  appears  to  have  been  of  opinion 
that  stock  was  not  within  the  statute  of  Elizabeth ;  and  assents 
to  the  opinion  of  Lord  Thurlow,  although,  under  the  circum- 
stances of  the  cases,  he  afterwards  appears  to  have  allowed  the 
transfer  to  be  made.  We  therefore  think  it  is  only  such  things 
as  may  be  taken  in  execution  that  are  affected  by  the  statute  of 
Elizabeth.  Bonds,  indeed,  are  now  liable  to  be  taken  in  execu- 
tion ;  but  they  were  not  so  at  the  time  of  making  the  indenture  of 
assignment  Since,  then,  we  are  of  opinion  that  the  statute  of 
Elizabeth  only  extends  to  the  assignment  of  such  effects  as  are 
liable  to  be  taken  in  execution,  the  greater  part  of  the  foundation 
of  the  argument,  taken  on  the  part  of  the  defendant,  fails ;  and  it 
is  only  material  to  consider  one  of  the  points,  namely,  that  it  is 
argued  that  inasmuch  as  it  appears  on  the  face  of  the  indenture 
of  assignment  that  there  was  a  contingent  interest  in  Sims  in  the 
bond  and  the  grant  of  the  annuity,  and  that  it  would  revert  and 
become  vested  in  him  on  the  death  of  his  wife,  child,  and  grand- 
children, therefore  the  assignee  of  Sims,  the  insolvent,  takes  some- 
thing, and  in  that  respect  the  assignee  has  some  beneficial  interest 
The  assignee  has  certainly  a  contingent  beneficial  interest;  and 
when  that  comes  to  be  vested  he  will  be  the  proper  person  to  sue ; 
but  he  has  no  beneficial  interest  until  that  event  arises.  And  as 
we  have  none  in  the  meantime,  nothing  passes  to  the  assignee. 
Unless  he  has  a  beneficial  interest,  he  has  no  right  of  action,  and 
cannot  sue  for  the  arrears  of  that  annuity,  while  his  interest  is 
merely  contingent  This  interest  is  very  remote;  but 
that  makes  no  difference ;  it  must  be  judged  of  *  in  the   [*  405] 
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same  way  as  if  the  interest  of  Siios  had  depended  on  a  single  life, 
or  had  even  been  certain,  as  depending  on  a  term  for  years.  On 
the  whole  of  this  case  we  are  of  opinion  that  the  rule  must  be  made 
absolute  to  enter  a  judgment  for  the  plaintiff,  notwithstanding  the 
verdict  found  for  the  defendant.  j^^^^  accordingly. 

ENGLISH  NOTES. 

The  precise  points  covered  by  the  above  cases  are  of  no  importance  in 
England  since  the  Judgments  Act,  1838  (1  and  2  yict.,  c.  110),  which  by 
88. 11  and  12  extended  the  description  of  property  which  may  be  taken  in 
execution  to  copyhold  lands,  and  to  such  things  as  money,  bank  notes, 
bills  of  exchange,  and  bonds,  and  other  securities  for  money.  So  that 
there  is  apparently  no  description  of  property  which  is  now  beyond  the 
reach  of  the  statute.  But  the  principle  may  still  be  important  in  any 
country  where  the  law  is  based  upon  English  law  without  this  or  a 
similar  extension  of  the  powers  of  execution. 

It  is  also  to  be  observed  that  under  the  present  English  Bankruptcy 
Law,  as  well  as  by  the  former  Bankruptcy  Act  of  1869,  the  effect  in- 
tended by  the  statute  of  Elizabeth  is  carried  out  so  far  as  relates  to  the 
trustee  in  bankruptcy,  as  to  property  of  every  description  which  may 
become  vested  in  the  trustee.  The  clause  of  the  Bankruptcy  Act,  1883 
(46  &  47  Vict.,  c.  52),  is  contained  in  s.  4  (1)  (ft),  whereby  a  debtor  com- 
mits  an  act  of  bankruptcy  if  ...  he  makes  a  fraudulent  conveyance, 
gift,  or  transfer  of  his  property  or  of  any  part  thereof. 

AMERICAN  NOTES. 

These  cases  are  cited  in  2  Bigelow  on  Fraud,  pp.  60,  72,  73,  75,  and  in 
Burap  on  Fraudulent  Conveyances,  sect.  216. 

In  this  country  chot^i  in  action  are  almost  everywhere  subject  to  claims  of 
creditors,  either  by  decision  or  by  statute.  Bayard  v.  Hoffman,  4  Johnson  Chan- 
cery (New  York),  452;  ^acfrfenv.^/wrftfr,  20  Johnson  (New  York),  654;  Drake 
V.  Ricey  130  Massachosetts,  410;  Catchings  v.  Manlooe,  30  Mississippi,  655; 
EUiotes  Appeal,  50  Penn.  State,  75 ;  Burton  v.  Faritiholt,  86  North  Carolina, 
260 ;  Abbott  v.  Tenney,  18  New  Hampshire,  100  ;  Hamilton  v.  RusseU,  1  Cranch 
(United  States  Sup.  Ct.),  316;  Doughten  v.  Gray,  10  New  Jersey  Equity,  323; 
Law  V.  Payson,  32  Maine,  521 ;  Planters*  Bank  v.  Henderson,  4  Humphreys 
(Tennessee),  75;  Green  v.  Tantum,  10  New  Jersey  Equity,  105;  21  ibid.  364; 
Greer  v.  Wright,  6  Grattan  (Virginia),  154. 

In  Indiana  the  courts  follow  Lord  Thurlow's  role.  Keighdey  v.  Walls,  27 
Indiana,  384;  Scott  v.  Indianapolis  Wagon  Co.,  48  ibid.  75.  And  see  Co^y  v. 
Bosses  AdmW,  3  J.  J.  MarshaU  (Kentucky),  200;  Buford  v.  Buford,  1  Bibb 
(Kentucky),  305. 

Mr.  Bump  says  {jsnprd) :  "  But  as  stock,  closes  in  action,  and  money,  could 
not  be  taken  on  execution  at  common  law,  it  has  been  doubted  whether  a 
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transfer  of  such  property  oould  be  fraadulent.  The  question  is  one  that  re- 
lates merely  to  the  remedy  as  affected  by  the  character  of  the  property,  and 
whenever  a  statute  enables  a  creditor  to  reach  such  property  either  by  attach- 
ment or  execution,  a  transfer  of  it  becomes  liable  to  investigation  on  the 
ground  of  fraud.  Even  independently  of  such  statutory  provisions,  the  bet- 
ter doctrine  is  that  a  Court  of  equity,  in  aid  of  an  execution  at  law,  may,  for 
the  purpose  of  suppressing  fraud  and  enforcing  justice,  reach  property  which 
IB  not  liable  to  legal  process  at  law.  Equity  follows  out  the  law  in  this 
respect  by  adopting  its  maxims  and  carrying  them  out  according  to  the  prin- 
ciples of  justice  and  right  Where  the  law  fails,  equity  therefore  affords 
relief  for  the  purpose  of  enforcing  the  payment  of  just  debts." 

Dr.  Bigelow,  after  examining  Taylor  v.  Jones,  King  v.  Dupine,  and  Pat' 
fridge  v.  Goff^  observes :  *<  In  the  face  of  such  cases  one  may  well  marvel  to 
hear  Lord  Thurlow  ask,  <  Is  there  any  case  where  a  nuui  having  stock  in  his 
own  name  has  been  sued  for  the  purpose  of  having  it  applied  to  satisfy  cred- 
itors ?  •  **  (Dundas  v.  Dutens,  1  Ves.  Jr.  106.)  "  But  the  result  has  generally 
been  reached  on  the  one  hand  without  straining  the  rule  of  construction,  and 
on  the  other  without  legislative  enlargement  of  the  statutes  against  fraudu- 
lent conveyances.  Those  Courts  which  have  followed  Chancellor  Kent"  (in 
Bayard  v.  Hoffman,  supra),  **  have  held,  with  Lord  Habdwickb  and  his  con- 
temporaries, that  equity  could  subject  choses  in  action,  though  it  could  not 
reach  them  by  execution ;  the  Courts  of  States  in  which  the  subjects  of  execu- 
tion have  been  enlarged  by  statute  have  held,  as  in  England,  that  this  was 
enough  to  open  the  statute  of  Elizabeth.  ** 

In  Hodden  v. .  Spader,  supra,  the  question  was  examined  with  abundant 
research  and  ability  by  the  New  York  Court  of  Errors,  after  elaborate  argu- 
ments (well  reported)  by  Isaac  Hamilton  and  Thomas  Addis  Emmet  The 
Court  stood  by  the  older  English  decisions,  made  before  our  Revolution,  the 
period  when  "  we  adopted  the  common  law,"  and  said :  "  Although  it  may 
appear  that  the  doctrine  has  been  questioned  in  some  modern  decisions,  they 
cannot  be  regarded  as  authority." 


No.  3. -PRICE  V.  JENKINS, 
(c.  A.  1877.) 

RULE. 

A  CONSIDERATION,  however  insignificant,  is  sufficient  to 
support  a  settlement  as  against  a  subsequent  purchaser  for 
value. 

Price  ▼.  Jenkini. 

5  Oh.  D.  619-622  (8. 0.  46  L.  J.  Ch.  805 ;  87  L.  T.  31). 

Voluntary  Settlement.  —  ConsideraUm.  —  27  Elui.f  c.  4.  [619] 

A  widower,  on  his  second  marriage,  made  a  settlement,  in  which  he  assigned 

some  leasehold  property  to  tmstees,  one  of  whom  was  his  son  hy  a  former 
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marriage,  upon  trust  fur  himself  for  life,  and  after  his  death  for  his  said  son. 
He  afterwards  contracted  to  sell  the  leasehold  property  to  the  plaintiflf :  — 

Held,  that  the  settlement  of  the  leasehold  property  on  the  son  was  not  a  vol- 
untary conveyance  under  the  27  Eliz.,  c  4,  on  the  ground  that  the  assignment  of 
leasehold  property  to  which  liability  is  attached  is,  in  itself,  a  conveyance  fur 
valuable  consideration. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Hall 
(4  Ch.  D.  483). 

The  action  was  brought  by  Margaret  Price  for  specific  perform- 
ance of  a  contract,  dated  the  16th  of  November,  1874,  by  which 
Thomas  Jenkins  the  elder  agreed  to  sell  a  leasehold  house  called 
the  Bruce  Hotel,  at  Pant,  near  Merthyr  Tydvil,  to  the  plaintiff, 
for  £200. 

In  the  first  instance,  Thomas  Jenkins  the  elder  was  the  only 
defendant,  but  it  appeared  that  his  son,  Thomas  Jenkins  the 
younger,  claimed  an  interest  adversely  to  his  father,  and  he  was  ac- 
cordingly, by  the  direction  of  the  Court,  made  a  defendant 
[♦  620]  *  Thomas  Jenkins  the  younger  was  a  son  of  the  original 
defendant  by  his  first  marriage.  The  property,  the  sub- 
ject of  the  contract,  belonged  to  Thomas  Jenkins  the  elder  for  a 
term  of  years  at  the  time  of  his  second  marriage,  which  took  place 
in  May,  1864;  and  by  a  settlement  dated  the  17th  of  May,  1864, 
and  made  in  contemplation  of  the  second  marriage,  it  was  assigned 
to  two  trustees,  of  whom  Thomas  Jenkins  the  younger  was  one,  in 
trust,  after  paying  all  outgoings,  for  Thomas  Jenkins  the  elder, 
during  his  life,  and  after  his  death  for  his  son  Thomas  Jenkins 
the  younger,  absolutely.  The  intended  wife's  property  was  also 
settled  by  the  same  deed  upon  her  and  her  children.  The  settle- 
ment contained  no  covenant  by  the  trustees  to  pay  the  rent  or  per- 
form the  covenants  of  the  lease  under  which  the  premises  were 
held. 

The  plaintiff  contended  that  the  settlement  made  on  the  second 
marriage  of  Thomas  Jenkins  the  elder  was  voluntary,  so  far  as 
related  to  his  son  by  his  former  marriage,  and  was  void  against 
the  plaintifif  under  the  27  Eliz. ,  c.  4. 

The  Vice-Chancellor  was  of  opinion  that  Thomas  Jenkins  the 
younger  was  a  volunteer  under  the  settlement  on  the  second  mar- 
riage of  his  father,  and  that  the  settlement  was  void  as  against 
the  plaintifif,  and  accordingly  granted  specific  performance  of  the 
agreement 
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From  this  decision  the  defendants  appealed. 

Morgan,  Q.  C. ,  and  Maclean,  for  the  appellant :  — 

The  consideration  for  the  settlement  on  the  second  marriage 
extended  to  the  son  by  the  former  marriage.  It  was  a  bargain 
between  all  parties  which  was  cemented  by  the  marriage. 

[James,  L.  J.  —  Can  an  assignment  of  leasehold  property  ever 
be,  strictly  speaking,  voluntary  ?  I  remember  a  case  in  my  own 
practice  at  the  bar,  which  is  not  reported,  in  which  the  owner  of 
three  leasehold  houses  made  a  promise  on  his  deathbed  to  give 
one  of  them  to  his  widow;  and  the  executor  accordingly  signed 
a  written  agreement  to  assign  one  of  the  houses  to  the  widow,  she 
undertaking  to  pay  an  apportioned  rent  of  one  guinea  to 
the  ground  *  landlord  and  performing  the  Covenants  of  the  [*  621] 
lease.  I  advised  that  this  was  a  nudum  pactum,  but  it 
was  held  by  Vice-Chancellor  Shadwell  to  be  an  agreement  for 
valuable  consideration.  ] 

Dickinson,  Q.  C,  and  Freeling,  for  the  plaintiff,  were  called  on 
upon  this  particular  point :  — 

Each  assignment  of  leaseholds  must  depend  on  its  own  circum- 
stances. In  the  case  referred  to  by  the  Lord  Justice  there  was  a 
valuable  consideration  in  the  payment  of  the  apportioned  rent; 
but  in  the  present  case  no  such  consideration  is  alleged,  nor  is  it 
shown  that  any  liability  attached  to  the  trustees  under  the  assign- 
ment On  the  contrary,  the  first  trust  is  to  satisfy  all  outgoings 
before  the  trustees  paid  anything  to  the  cestuis  que  trust.  There 
must  have  been  many  cases  of  assignments  of  leaseholds  which 
have  been  called  in  question  under  the  statute  of  Elizabeth,  but 
there  is  no  reported  case  in  which  this  point  has  been  decided  or 
taken. 

James,  L.J.  :  — 

It  appears  to  me  impossible  to  hold  that  this  settlement  was 
voluntary  as  regarded  Thomas  Jenkins  the  younger,  who  was  him- 
self one  of  the  assignees  of  the  leaseholds.  The  trustees  came 
under  a  responsibility  for  payment  of  rent  and  performance  of  the 
covenants  of  the  lease.  It  might  be  such  a  responsibility  that  a 
lessee  might  be  actually  willing  to  pay  money  to  get  rid  of.  If 
there  is  any  valuable  consideration  for  a  settlement,  the  quantum 
of  such  a  consideration  is  of  no  consequence  under  the  statute  of 
Elizabeth.  I  think  that  here  there  was  a  valuable  consideration 
sufficient  to  support  the  settlement  against  a  subsequent  purchaser. 
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It  appears  to  me  impossible  to  distinguish  it  from  such  a  case  as 
that  to  which  I  referred  during  the  argument  The  purchaser's 
title  cannot  prevail  against  the  trustees  of  the  settlement  On 
that  ground  alone,  therefore,  I  think  the  bill  must  be  dismissed. 

Mellish,  L.  J. ,  and  Baggallat,  J.  A. ,  concurred. 
[622]       James,  L  J. ,  added  :  We  desire  it  to  be  understood  that 
we  have  expressed  no  opinion  as  to  the  point  on  which  the 
VICE-CHANCELLOR  founded  his  judgment     That  point  has  not 
been  argued  before  us,  and  we  give  no  opinion  upon  it 

ENGLISH  NOTES. 

It  will  be  observed  that  the  decision  of  the  Court  of  Appeal  in  the 
principal  case  does  not  deal  with  the  question  whether  the  step-son 
would  have  been  treated  as  a  volunteer  if  there  had  been  no  liability 
in  respect  of  the  property  settled.  That  point  will  be  dealt  with  in  con- 
nection with  Newstead  v.  Searles  and  the  cases  following  on  it  cited  in 
a  later  part  of  this  note.  But  before  further  considering  the  question 
of  voluntary  settlements  under  the  statute  27  Eliz.,  it  may  be  useful 
here  to  note  some  of  the  cases  upon  what  constitutes  fraud  against 
creditors  under  the  statute  13  Eliz.,  c.  5.  The  same  facts,  generally 
speaking,  would  constitute  a  fraudulent  conveyance  under  the  clause  of 
the  Bankruptcy  Act  mentioned  on  p.  342,  supra, 

A  settlement,  although  there  is  consideration  for  it,  —  even  the  con- 
sideration of  marriage,  —  may  come  under  the  statute  if  actual  fraud  is 
proved,  or  if  the  settlement  is  made  in  pursuance  of  a  scheme  for  defeat- 
ing creditors.  Columbine  v.  Penhall  (1853),  1  Sm.  &  Giff.  228;  Holmes 
V.  Penney  (1856),  3  K.  &  J.  90,  26  L.  J.  Ch.  79;  Bulmer  v.  Hunter 
(1869),  L.  K.  8  Eq.  46,  38  L.  J.  Ch.  543,  20  L.  T.  942;  .Er  paHe 
Cooper^  In  re  Pennington  (1888),  59  L.  T.  774. 

Where  the  settlement  is  voluntary,  the  intent  to  defraud  may  be  in- 
ferred if  the  circumstances  are  such  that  it  would  necessarily  defeat 
creditors.  Adames  v.  Hnllett  (1868),  L.  R.  6  Eq.  468;  WareY.  Gard- 
ner (1869),  L.  R.  7  Eq.  317,  38  L.  J.  Ch.  348.  20  L.  T.  71,  17  W.  R. 
439;  Freeman  v.  Pope  (1870),  L.  R.  5  Ch.  638,  39  L.  J.  Ch.  689,  21 
L.  T.  816,  18  W.  R.  906;  Spencer  v.  Slater  (1878),  4  Q.  B.  D.  13,  48 
L.  J.  Q.  B.  204,  39  L.  T.  424,  27  W.  R.  134;  Ex  paHe  Chaplin,  In  re 
Sinclair  (C.  A.  1884),  26  Ch.  D.  319,  53  L.  J.  Ch.  732,  51 L.  T.  345.  So 
where  a  person  about  to  engage  in  large  liabilities  makes  a  voluntary 
settlement  of  the  bulk  of  his  property,  it  has  been  held  to  be  a  fraud  on 
creditors.  Mackay  v.  Douglas  (1872),  L.  R.  14  Eq.  106,  41  L.  J.  Ch. 
539,  26  L.  T.  721,  20  W.  R.  652.  And  the  same  principle  is  applied 
where  the  settlor's  liabilities  already  exceed  the  value  of  his  property 
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other  than  that  which  he  settles.  In  re  Ridler,  Ridler  v.  Ridler  (G.  A. 
1882),  22  Ch.  D.  74,  52  L.  J.  Ch.  343,  48  L.  T.  396,  31  W.  R.  93. 

But  the  infereuGC  has  been  held  to  be  rebutted  bjr  a  laudable  motive 
not  necessariij  tending  to  defeat  creditors.  So  where  a  person  in  in- 
solvent circumstances  transferred  his  property  to  trustees  for  the  pur- 
pose primarily  of  selling  his  business  as  a  going  concern,  and  incidentally 
of  carrying  it  on.  Bolders  v.  London  &  Westminster  J>iscaunt  Co. 
(1879),  6  Ex.  D.  47,  42  L.  T.  66,  28  W.  E.  154.  And  where  a  person 
against  whom  an  action  for  breach  of  promise  had  been  commenced,  and 
who  subsequently  ascertained  that  he  was  entitled  to  a  legacy,  made  a 
settlement  of  the  legacy  upon  his  wife  and  children  of  his  marriage,  — 
the  Judge  being  of  opinion  on  the  evidence  that  he  acted  bond  fide  and 
had  not  the  intention  of  defeating  or  delaying  his  creditors,  —  the  set- 
tlement was  upheld.  Kx  parte  Mercer,  In  re  Wise  (1886),  17  Q.  B.  D. 
290,  55  L.  J.  Q.  B.  558,  54  L.  T.  720. 

Where  a  widow,  engaged  in  a  farming  business  upon  a  farm  of  her 
own,  granted  the  farm  and  premises  (which  constituted  her  whole  prop- 
erty) to  her  two  daughters  in  consideration  of  their  covenant  to  pay 
the  debts  incurred  by  her  in  connection  with  the  working  of  the  farm 
and  to  maintain  the  grantor,  this  was  upheld  by  Mr.  Justice  Fry 
(whose  judgment  was  affirmed  by  the  Court  of  Appeal)  as  an  honest 
family  arrangement  upon  valuable  consideration,  and  that  it  was  not  a 
sufficient  badge  of  fraud  to  show  that  the  value  of  the  consideration  was 
inadequate,  or  that  there  were  outstanding  debts  not  within  the  scope 
of  the  covenant  —  there  being  nothing  to  show  that  any  such  debts  were 
present  to  the  settlor's  mind  in  making  the  arrangement.  In  re  John- 
son, Golden  v.  GiUam  (1881),  20  Ch.  D.  389,  51  L.  J.  Ch.  154,  46 
L.  T.  222y  affirmed  (C.  A.  1882)  51  L.  J.  Ch.  503.  The  waiver  by  a  wife 
of  her  equity  to  a  settlement  has  been  held  a  good  consideration  for  the 
settlement  of  property  to  which  the  husband  was  entitled  in  right  of 
his  wife  —  the  marriage  having  been  before  the  operation  of  the  Mar- 
ried Women's  Property  Act,  1882.  Re  Home,  ExpaHeHome  (1886), 
54  L.  T.  301. 

It  has  been  held  to  be  no  ground  for  inferring  fraud  in  a  settlement 
made  in  consideration  of  marriage  that  the  husband  was  in  insolvent 
circumstances  at  the  time,  and  that  a  false  recital  was  introduced  into 
the  settlement  that  the  intended  husband  was  indebted  to  the  intended 
wife  in  the  amount  of  the  sum  settled  by  way  of  security  on  the  hus- 
band's property — it  appearing  that  the  wife  had  at  the  time  no 
knoi^edge  of  the  insolvency.  Kevan  v.  Crawford  (C.  A,  1877),  6  Ch. 
D.  29,  46  L.  J.  Ch.  729,  87  L.  T.  822,  26  W.  B.  49. 

And,  where  there  is  no  bankruptcy  so  as  to  bring  in  the  provisions 
of  the  Bankruptcy  Acts  relating  to  fraudulent  preference  (see  4  B.  C. 
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73  et  seq,),  there  is  no  fraud  in  a  transaction  whicli  gives  security  to 
certain  favoured  creditors,  and  is  not  a  contrivance  for  the  personal 
benefit  of  the  grantor.  Alton  v.  Harrison  (L.  J.  Giffabd,  1869), 
L.  R  4  Ch.  622,  626,  38  L.  J.  Ch.  669,  21  L.  T.  2S2,  17  W.  R.  1034; 
Middleton  v.  FoUock,  Ux  parte  Elliott  (1876),  2  Ch.  D.  104,  45  L.  J. 
Ch.  293. 

Other  cases  in  which  the  fraudulent  intent  has  been  held  not  proved 
are  Kent  v.  EUey  (1872),  L.  R.  14  Eq.  190,  41  L.  J.  Ch.  669, 27  L.  T. 
263,  20  W.  R.  852;   White  v.  Witt  (1876),  24  W.  R.  727. 

Where  a  person  settles  his  own  property  upon  trust  for  himself  until 
bankruptcy,  and  then  upon  trust  for  members  of  his  family,  the  fraudu- 
lent intent  as  against  creditors  generally  may  be  presumed  if  creditors 
are  in  fact  defeated.  In  re  Pearson,  Ex  parte  Stephens  (1876),  3  Ch.  D. 
807,  35  L.  T.  68,  25  W.  R.  126;  Learmouth  v.  Miller  (1875),  L.  R.  2  H. 
L.  (Sc.)  438.  It  has  indeed  been  held  by  North,  J.,  in  Be  Detmoldj 
Detmold  v.  Detmold  (1889),  40  Ch.  D.  585,  58  L.  J.  Ch.  495,  61  L.  T. 
21,  37  W.  R.  442,  that  the  objection  to  such  a  settlement  is  not  avail- 
able to  a  particular  execution  creditor.  But  it  may  be  questioned 
whether  the  more  general  principle  acted  on  in  Learmouth  v.  Miller 
(which  was  not  cited)  would  not  apply  equally  to  a  particular  creditor 
as  to  the  trustee  in  bankruptcy.  It  was  expressly  stated  by  Lord 
O'Hagan  (L.  R.  2  H.  L.  Sc.  444)  to  be  adopted  equally  by  Scotch  and 
English  jurisprudence. 

Another  circumstance  out  of  which  a  presumption  of  fraud  has  been 
considered  to  arise,  namely,  the  sale  of  goods  without  parting  with  the 
possession,  has  been  covered  and  extended  by  the  Bills  of  Sale  Acts 
(see  5  R.  C.  p.  21),  and  is  fully  considered  under  the  head  of  <'  Bill  of 
Sale"  (5R.  C.  1-139). 

The  right  to  set  aside  a  settlement  under  the  Act  13  Eliz.,  c.  5,  being 
a  legal  right,  a  person  claiming  it  is  not  barred  by  such  delay  as  would 
merely  raise  a  ground  of  defence  by  delay  in  enforcing  an  equitable 
claim.  In  re  Maddever,  Three  Totvns  Banking;  Co.  v.  Maddever 
(C.  A.  1884),  27  Ch.  D.  523,  53  L.  J.  Ch.  998,  52  L.  T.  35,  33  W. 
R.  286. 

To  avoid  a  settlement  against  a  purchaser  under  the  27  Eliz.,  c.  4,  the 
fraudulent  intent  is  presumed  from  the  absence  of  consideration,  and 
this  presumption  cannot  be  rebutted.  Nor  is  it  material  whether  the 
purchaser  has  at  the  time  of  making  or  completing  his  purchase  notice 
of  the  settlement.  The  former  of  these  propositions  is  expressly  stated, 
and  the  latter  implied  and  acted  on,  by  Lord  Ellenborough  in  Doe  d. 
Otley  V.  Manning  (1807),  9  East,  59,  9  R.  R.  503;  and  both  proposi- 
tions are  in  all  modern  cases  regarded  as  settled  law. 

As  to  whether  a  good  consideration  can  arise  under  an  ante-nuptial 
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settlement  made  in  consideration  of  marriage  so  as  to  support  the  set- 
tlement in  favour  of  objects  not  within  the  consideration  of  the  marriage, 
there  has  been  much  controversy,  turning  chiefly  upon  the  judgment  of 
Lord  Hardwicke  in  Newstead  v.  Searles  (1737),  1  Atk.  264.  To  un- 
derstand the  effect  of  this  judgment,  it  is  necessary  to  state  the  case 
somewhat  fully.  Elizabeth  Searles,  a  widow,  having  two  children  by  a 
former  husband  (each  of  whom  has  one  child),  and  being  in  possession 
in  her  own  right  of  freehold  and  other  estates,  conveys  these  estates 
with  the  concurrence  of  her  husband  and  pursuant  to  articles  made 
before  her  second  marriage  to  trustees  in  trust  (after  the  death  of  the 
survivor  of  the  spouses),  if  there  should  be  no  issue  of  the  marriage  to 
be  divided  between  her  two  grandchildren  (children  of  the  children  by 
the  former  husband)  in  fee;  provided  that  if  there  should  be  any  chil- 
dren of  the  second  marriage  each  such  child  should  have  an  equal  share 
with  the  two  grandchildren.  The  question  was  between  the  grand- 
children under  the  trusts  of  this  deed,  and  a  subsequent  mortgagee 
(one  Pindar)  of  the  estate  who  had  notice  of  the  deed.  Lord  Hard- 
wicke decreed  in  favour  of  the  rights  of  the  grandchildren.  "  If,"  he 
said,  '^  I  was  to  lay  down  a  rule  that  such  articles  as  these  are  not  bind- 
ing, it  would  become  impossible  for  a  widow  on  her  second  marriage  to 
make  any  certain  provision  for  the  issue  of  a  former,  and  the  second 
husband  might  then  contrive  to  defeat  the  provision  made  for  those 
children.  .  .  •  The  children  of  the  first  marriage  stand  in  the  very 
same  plight  and  condition  as  the  issue  would  have  done,  if  there  had 
been  any,  of  the  second  marriage,  and  even  are  provided  for  before 
them.  Supposing  there  had  been  issue  of  the  second  marriage,  and 
they  had  brought  their  bill  to  carry  these  articles  into  execution,  upon 
a  decree  in  their  favour,  would  not  the  children  by  the  first  marriage 
have  been  equally  entitled  to  a  benefit  from  the  decree?  Taking  the 
case  with  all  its  circumstances,  I  think  the  settlement  no  voluntary 
agreement,  but  a  binding  one;  the  statutes  of  the  13  and  27  Eliz.,  that 
make  conveyances  fraudulent,  are  voluntary  conveyances,  made  against 
purchasers  upon  a  valuable  consideration,  or  bond  fide  creditors :  but 
it  would  be  difficult  to  show  that  such  a  limitation,  as  in  the  present 
case,  has  been  held  fraudulent  and  void  against  subsequent  purchas- 
ers or  creditors.  The  present  is  a  stronger  case,  for  here  are  reciprocal 
considerations  both  on  the  part  of  the  husband  and  wife,  by  the  provi- 
sions under  the  articles  for  the  children  of  the  second  marriage." 

Of  course  no  judge  in  modern  times  has  ventured  to  question  the 
decision  of  Lord  Habdwicke  ;  but  it  will  be  easily  seen  that  various 
reasons  are  suggested  by  the  judgment  which  may  not  be  sufficient  if 
they  stood  alone.  One  appears  to  be  that  the  intended  husband  gave 
up  certain  rights  to  which  he  would  have  been  otherwise  entitled,  and 
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that  thd  widow  may  thus  be  presumed  to  have  purchased  the  rights  for 
her  cluldren.  At  the  same  time  it  is  to  be  observed  that  the  settlement 
itself  was  ingeniously  framed,  so  that  the  rights  given  to  the  children 
of  the  second  marriage  were  made  conditional  on  the  equal  rights  stipu- 
lated for  in  favour  of  the  children  of  the  first.  And  although  the  judg- 
ment is  not  emphatically  rested  on  this  ground,  it  is  clear  that  this  was 
kept  in  view  as  an  important  circumstance. 

In  Clayton  v.  Wilton  (1817),  6  M.  &  S.  67,  n.,  18  R.  R.  307,  Lord 
Ellenborough  and  his  colleagues  in  the  Ring's  Bench  held  that  a 
limitation  in  a  marriage  settlement,  in  favour  of  the  issue  of  a  second 
marriage  by  the  settlor,  was  good  against  a  subsequent  purchaser  for 
valuable  consideration. 

Clarke  v.  Wright  (1861),  6  H.  &  N.  849,  30  L.  J.  Ex.  113,  7  Jur. 
(N.  S.)  1032,  9  W.  R.  571,  s.  c.  Ttom.  Wright  v.  Dickinson,  4  L.  T. 
21,  was  a  decision  in  the  Exchequer  Chamber  affirming  the  judgment 
of  the  Queen's  Bench.  A  widow  by  settlement  made  in  contemplation 
of  a  second  marriage,  and  in  accordance  with  the  agreement  with  her 
intended  husband,  conveyed  real  estate  to  trustees  in  trust  for  herself 
for  life,  with  remainder  in  part  to  the  husband  for  life,  remainder  to  the 
use  of  her  illegitimate  son;  the  plaintiff,'  in  fee,  and  as  to  the  remainder 
to  the  plaintiif  in  fee  if  he  should  attain  the  age  of  twenty-one.  The 
Court  of  Queen's  Bench  on  the  authority  of  Newstead  v.  Searles  decided 
that  the  settlement  was  good  against  a  subsequent  mortgagee.  In  the 
Exchequer  Chamber  the  question  was  considered  in  more  elaborately 
reasoned  judgments.  The  decision  was  affirmed  by  a  majority:  by 
CoCKBURN,  C.  J.,  and  Wightman,  J.,  on  the  ground  that  although 
the  illegitimate  son  was  not  within  the  marriage  consideration,  and  the 
settlement  was  therefore  voluntary  as  to  him,  yet  the  case  came  within 
the  principle  of  the  exception  engrafted  on  the  rule  by  Newstead  v. 
Searles  and  Clayton  v.  Wilton  ;  by  Blackburn,  J.,  because  the  limi- 
tations so  interfered  with  those  which  would  naturally  be  made  in  favour 
of  the  husband  and  wife  and  issue  of  the  marriage,  that  it  must  be  pre- 
sumed to  have  been  agreed  upon  as  part  of  the  marriage-contract  bar- 
gain. WiLLES,  J.,  gave  his  judgment  with  the  majority  without  stating 
his  reasons  at  large.  Williams,  J.,  dissented,  considering  that  New- 
stead  V.  Searles  had  been  decided  at  a  time  when  it  was  thought,  contrary 
to  the  view  which  had  since  prevailed,  that  some  settlements  might  be 
supported  as  not  fraudulent  against  purchasers,  although  voluntary. 

In  the  case  of  Mackie  v.  Herbertson  (a  Scotch  appeal  to  the  House  of 
Lords  in  1884),  9  App.  Cas.  303,  Lord  Selborne  found  occasion  to  dis- 
cuss the  case  of  Newstead  v.  Searles  in  relation  to  the  principle  of  the 
question  —  what  persons  came  within  the  marriage  consideration.  His 
comment  on  the  judgment  is  as  follows  (9  App.  Cas.  386):  ''Lord 
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Haadwigke  entertained  no  doubt  that  the  considerations  of  the  con- 
tract included  the  earlier  children,  because  their  interests  and  those  of 
the  children  of  the  marriage  which  afterwards  took  place  were  so  dealt 
with,  that  the  stipulations  for  those  children  who  were  within  the 
marriage  consideration  were  made  dependent  upon  the  agreement  that 
the  other  children  should  take  as  they  did.  The  children  within  the 
consideration  were  to  take  upon  certain  terms;  and  without  giving 
them  either  more  or  less  than  that  which  the  contract  gave  them  it  was 
impossible  to  disappoint  the  others.  Exactly  the  same  was  the  principle 
of  the  case  of  Clayton  v.  Lord  Wilton,  though  the  form  in  which  the 
question  was  raised  was  different,  because  it  was  a  limitation  by  way  of 
remainder  occurring  after  a  gift  to  male  issue  who  were  within  the  con- 
sideration of  marriage,  and  before  another  gift  to  female  issue  in  the 
like  situation.'' 

In  the  case  of  De  Mestre  v.  West  (an  appeal  from  New  South  Wales 
to  the  Privy  Council,  1891),  1891,  A.  C.  264,  60  L.  J.  P.  C.  66,  64  L.  T. 
375,  the  above  cases  and  some  others  bearing  on  the  subject  were  dis- 
cussed, and  the  judgment  of  the  Committee  (Lord  Selborne,  Lord 
Watson,  Lord  Hobhouse,  and  Lord  Field)  adopted  the  view  of  Lord 
Selbobnb  above  mentioned,  and  applied  it  to  the  case  in  point  by  de- 
ciding that  a  limitation  in  a  marriage  settlement  in  favour  of  the 
settlor's  illegitimate  child  and  his  issue  may  be  defeated  by  a  subse- 
quent conveyance  by  the  settlor  to  a  purchaser  for  value,  unless  such 
result  would  involve  the  defeat  of  other  limitations  within  the  marriage 
consideration. 

The  same  view  has  been  again  adopted  by  the  Court  of  Appeal 
(LiNDLBT,  L.  J.,  Lopes,  L.  J.,  and  Kay,  L.  J.)  in  Attorney- General 
v.  Jacobs-Smith  (C.  A.  1896),  1895,  2  Q.  B.  341,  64  L.  J.  Q.  B.  605, 
72  L.  T.  714,  43  W.  R.  657,  where  the  question  was  as  to  the  construc- 
tion of  the  words  "voluntary  settlement"  and  trust  '*in  favour  of  a 
volunteer"  in  the  Customs  and  Inland  Revenue  Acts,  1881  and  1889 
(44  &  45  Vict.,  c.  12,  s.  38,  and  52  &  53  Vict.,  c.  7,  s.  11). 

If  the  decision  in  the  Exchequer  Chamber  in  Clarke  v.  Wright 
(supra)  had  been  unanimously  founded  upon  a  clear  ground,  it  would 
be  difficult  to  say  that  it  is  finally  overruled  even  by  the  opinion  of 
Lord  Selbobne  and  the  judgments  of  the  Judicial  Committee  and  the 
Lords  Justices  in  the  Court  of  Appeal.  But  having  regard  to  the  dis- 
sentient judgment  of  Williams,  J.,  and  the  fact  that  two  of  the  judges 
went  upon  the  ground  that  Newstead  v.  Searles  (supra)  furnished  an 
exception  to  the  general  rule,  it  is  difficult  to  regard  the  decision  of  the 
Exchequer  Chamber  as  carrying  the  exception  further  than  the  actual 
decision  in  the  circumstances  of  Newstead  v.  Searles  would  warrant. 
The  result  is  that  the  decision  in  Clarke  v.  Wright  cannot  now  be 
regarded  as  an  authority. 
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Instances  of  cases  where  the  undertaking  of  a  not  very  onerous 
liability  has  been  held  a  sufficient  consideration  are  Townend  v.  Toker 
(1866),  L.  R.  1  Ch.  446,  35  L.  J.  Ch.  608,  14  L.  T.  531,  14  W.  R.  806; 
Baijspoole  v.  Collins  (1871),  L.  R.  6  Ch.  22%,  40  L.  J.  Ch.  289,  25 
L.  T.  282,  19  W.  R.  363. 

Between  husband  and  wife  there  may  be  good  consideration  even  for 
a  post-nuptial  settlement,  if  the  rights  which  each  has  in  the  absence 
of  a  settlement  are  modified  in  favour  of  each  other.  For  instance, 
where  freehold  and  copyhold  estate  stood  limited  to  A.  for  life,  remainder 
to  C,  the  wife  of  B.,  in  fee,  and  (in  1848)  by  post-nuptial  settlement 
B.  and  C,  by  deed  duly  acknowledged  by  the  latter,  conveyed  the 
estate  to  trustees  upon  trust  for  C.  for  her  separate  use  for  life,  re- 
mainder to  B.  for  life,  remainder  to  the  use  of  such  person  as  C.  should 
appoint.  The  tenant  for  life  having  died,  B.  and  C,  by  deed  duly 
acknowledged,  made  a  mortgage  of  the  property.  Sir  J.  Romillt, 
M.  R.,  held  that  there  was  suflScient  consideration  on  both  sides  for  the 
settlement.  Hewison  v.  Negus  (1853),  16  Beav.  594.  This  decision 
was  followed  by  the  Court  of  Appeal,  in  Teasdale  v.  JBraithwaite  (24 
April,  1877),  5  Ch.  D.  630,  46  L.  J.  Ch.  725,  36  L.  T.  601,  25  W.  R. 
546  (affirming  the  decision  of  Bacon,  V.  C),  where  James,  L.  J.,  in  a 
judgment  concurred  in  by  Mellish,  L.  J.,  and  Bagg allay,  L.  J., 
says,  ''The  Vice-Chancellor  correctly  puts  it  thus:  'It  is  settled  that 
if  husband  and  wife,  each  of  them  having  interests,  no  matter  how 
much  or  in  what  degree,  or  of  what  quality,  come  to  an  agreement 
which  is  afterwards  embodied  in  a  settlement,  that  is  a  bargain  between 
husband  and  wife  which  is  not  a  transaction  without  valuable  considera- 
tion.' "  The  same  principle  is  maintained  by  the  judgment  of  the 
Master  op  the  Rolls,  In  re  Foster  and  Lister  (21  April,  1877), 
6  Ch.  D.  87,  46  L.  J.  Ch.  480,  36  L.  T.  582,  25  W.  R.  553,  delivered  a 
few  days  before  the  judgment  of  the  Court  of  Appeal  in  Teasdale  v. 
Braithwaite, 

A  married  woman  entitled  under  a  will  to  freehold  and  leasehold 
property  for  her  separate  use  joined  her  husband  in  making  a  settle- 
ment, w^hereby  the  husband  and  wife  conveyed  the  freeholds,  and  the 
husband  alone  demised  the  leaseholds  (for  the  nominal  payment  of  \s. 
if  demanded)  to  trustees  upon  trust  for  the  wife  for  her  separate  use  for 
life,  remainder  to  the  husband  for  life,  remainder  for  the  children  (if 
any),  with  ultimate  remainder  to  the  wife  absolutely.  Afterwards  the 
husband  and  wife  joined  in  a  mortgage  of  the  property.  It  was 
held  that  the  settlement  was  voluntary  and  voidable  under  the  statute 
27  Eliz.  There  was  no  consideration  moving  from  the  husband,  for 
any  estate  which  he  might  have  by  the  curtesy  could  only  take  effect 
in  default  of  the  wife  disposing  of  the  property.     And  there  was  no 
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consideration  moving  from  the  trustees  to  whom  the  leaseholds  were 
demised  for  the  nominal  payment  (if  demanded).  Shurmur  v.  Sedg- 
wick (1883),  24  Ch.  D.  597,  49  L.  T.  166,  31  W.  R.  884. 

A  mortgage  executed  without  pressure  for  an  antecedent  debt  for 
which  there  has  been  no  agreement  to  execute  a  mortgage,  has  been 
held  to  be  a  voluntary  and  fraudulent  conveyance  as  against  a  subse- 
quent mortgagee  for  value.  CracknaU  v.  Janson  (C.  A.  1879),  11  Ch. 
D.  1,  48  L-  J.  Ch.  168,  40  L.  T.  640,  27  W.  R.  851. 

A  judgment  creditor  is  not  a  purchaser  for  value  within  the  meaning 
of  27  Eliz.,  c.  4.  Dolphin  v.  Aylward  (H.  L.  1879),  L.  R.  4  H.  L. 
486,  23  L.  T.  636. 

A  voluntary  gift  for  charitable  purposes  is  not  to  be  treated  as 
covinous  within  the  meaning  of  27  Eliz.,  c.  4,  and  is  not  avoided  by 
a  subsequent  conveyance  for  value.  Ramsay  v.  Gilchrist  (Judicial 
Committee  appeal  from  N.  S.  Wales,  1892),  1892,  A.  C.  412,  61  L.  J. 
P.  C.  72,  66  L.  T.  806. 

Much  of  the  law  considered  in  the  latter  part  of  this  note  is  ren- 
dered obsolete  for  England  by  the  Voluntary  Conveyances  Act,  1893 
(56  &  57  Vict.,  c.  21),  which,  in  effect,  enacts  that  a  person  who,  on  or 
after  the  29th  June,  1893,  becomes  a  purchaser  for  value  of  land,  is  not 
entitled  to  avoid  (as  ** fraudulent"  or  "covinous"  within  the  meaning 
of  27  Eliz.,  c.  4)  a  previous  voluntary  settlement  made  bond  fide  and 
without  fraudulent  intent. 

AMERICAN  NOTES. 

Dr.  Bigelow  cites  this  case  (2  Fraud,  p.  446),  with  the  remark  that  it  **  has 
attracted  much  attention,  and  has  almost  always  been  treated  as  a  case  pecu- 
liar to  the  Statute  of  27th  Elizabeth.*'  This  excellent  writer  correctly  states 
the  American  law  as  follows :  "  If  the  purpose  of  the  transaction  is  to  confer 
a  benefit  or  an  advantage,  as  e,  g.  out  of  affection,  generosity,  or  the  like,  it 
matters  not  the  transaction  takes  the  form  of  an  agreement,  and  that  the 
party  to  receive  the  advantage  promises,  or  takes  upon  himself  a  duty,  to  do 
something  involving  time,  labor,  or  expense,  or  all  three,  in  the  way  of  car- 
rying out  the  purpose ;  so  long  as  nothing  is  done  by  the  recipient  except  to 
make  good  the  terms  of  the  benefit  as  a  gratuity,  the  transaction  still  is  vol- 
untary on  the  part  of  the  one  conferring  the  benefit.  .  .  .  Indeed  the  question 
in  such  cases  appears  to  come  to  this,  whether  the  transaction  amounted  to  a 
bargain  or  was  only  a  gift ;  if  it  was  intended  as  a  gift,  the  fact  that  the 
donee  was  put  to  inconvenience,  trouble,  and  expense  in  accepting  it  does  not 
make  him  a  pui'chaser  for  value  under  the  Statute  of  Elizabeth,  —  the  con- 
veyance still  is  voluntary;  if  the  conveyance,  on  all  the  facts,  is  to  be  treated 
as  an  intended  bargain  and  sale,  the  very  same  circumstances  of  inconveni- 
ence, trouble,  and  expense,  or  any  of  them,  would  make  a  case  of  purchase 
for  value  under  the  statute." 

Thus  in  Bibb  v.  Freeman,  59  Alabama,  612,  a  brother-in-law  wrote  to  the 
VOL.  xu.  —  23 
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^idow  of  his  brother,  living  sixty  miles  distant,  offering  to  give  her  a  place 
to  bring  up  her  family  if  she  would  come  to  see  him.  She  broke  up  her  old 
residence  and  removed  to  that  of  her  brother-in-law.  He  furnished  her  a 
comfortable  house  for  two  years,  and  then  required  her  to  give  it  up.  Heldj 
a  gratuitous  promise.  Forward  v.  Amutead,  12  Alabama,  124;  46  Am.  Dec. 
246,  was  quite  similar.  A  similar  holding  was  made  in  Van  Wyck  v.  Seward, 
18  Wendell  (New  York),  386,  where  a  father  conveyed  land  to  his  son,  requir- 
ing him  to  pay  to  his  sisters  such  sums  as  the  father  should  decide  to  be  their 
portion  of  his  estate.  So  in  McCutcheon*s  Appeal,  99  Penn.  State,  133,  the 
payment  of  premiums  by  the  gratuitous  assignee  of  a  life-insurance  policy 
was  held  not  to  constitute  him  a  purchaser  for  value. 

This  doctrine  is  also  supported  by  Randall  v.  Vroomy  30  New  Jersey  Equity, 
353 ;  Nichols  v.  McCarthy,  68  Connecticut,  299 ;  65  Am.  Rep.  106 ;  Lyon  v. 
Haddock,  59  Iowa,  682;  Tyler  v.  TyUr,  126  Illinois,  525;  Park  v.  BaUey,  80 
Georgia,  353;  Lewis  v.  Linscott,  87  Kansas,  379;  Benson  v.  Benson,  70  Mary- 
land, 253.  The  last  two  cases  hold  that  the  assumption  of  some  of  the 
grantor's  debts  makes  the  grant  valuable  only  to  the  extent  of  such 
payment. 

But  in  Doner  v.  Mats(m,  94  Missouri,  328,  where  a  solvent  father  made  an 
oral  gift  of  land  to  his  son,  who  entered  and  made  valuable  improvements, 
the  latter  was  held  to  be  a  purchaser,  and  to  have  a  valid  title  as  against 
creditors. 

In  Burkhdder  v.  Ludlam,  80  Grattan  (Virginia),  255 ;  32  Am.  Rep.  668, 
A  offered  his  son-in-law  B,  who  was  living  and  in  successful  business  in  an- 
other town,  that  if  he  would  remove  to  A's  place  of  residence,  he  would  give  B*s 
wife  a  lot  and  an  unfurnished  house  thereon.  B  accordingly  removed  at  ex- 
pense, furnished  the  house  with  his  own  and  his  wife's  earnings,  and  occupied 
it  twelve  years,  but  no  conveyance  was  made  as  promised.  A  then  became 
insolvent,  and  then,  in  consideration  of  five  dollars  and  love  and  affection 
conveyed  the  house  and  lot  to  a  trustee  for  B's  wife.  Held,  that  the 
conveyance  was  not  subject  to  the  lien  of  judgments  rendered  after  B's 
possession. 

A  conveyance  on  condition  that  the  grantee  shall  support  certain  members 
of  the  grantor's  family  is  not  voluntary.  Worthy  v.  Brady,  91  North  Caro- 
lina, 265;  Barnes  v.  Foxen,  53  Michigan,  475;  Hoisinfftony.  Ostrom,^!  Kansas, 
110.    Compare  Stanley  v.  Hobbins,  36  Vermont,  422. 

Even  a  moral  obligation  will  support  a  conveyance  as  against  a  subsequent 
judgment-creditor.     Cottrell  v.  Smith,  63  Iowa,  181. 
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FRAUDULENT   PREFERENCE. 

See  Nob.  7-9  of  '*  Bahkbuptct,"  4  R.  C.  73  et  seq. 


It  is  to  be  observed  that  the  principle  of  "  Fraudulent  Prefer- 
ence "is  applied  to  insolvent  companies  by  s.  164  of  the  Com- 
panies Act,  1862. 


FREIGHT. 

See  also  *'  Dead  Frbiqht,"  S  R.  C.  479  et  teq. 


No.  1.  — LUKE  V.  LYDK 
(1759.) 

RULE. 

If  a  freighted  ship  becomes  accidentally  disabled  on  its 
voyage,  without  the  fault  of  the  master,  the  master  has 
the  option  of  two  things,  —  either  to  refit  the  ship,  if  that 
can  be  done  within  a  convenient  time ;  or  to  hire  another 
ship  to  convey  the  goods  to  the  port  of  delivery.  If  the 
merchant  (owner  of  the  goods)  disagrees  to  this,  and  will 
not  let  him  do  so,  the  shipowner  is  entitled  to  the  whole 
freight  for  the  full  voyage. 

But  if,  while  the  election  is  still  open  to  both  parties,  the 
owner  of  the  goods  accepts,  and  the  master  delivers,  them 
at  the  place  where  they  are,  without  an  offer  by  the  master 
to  carry  them  on,  or  a  requirement  by  the  owner  that  he 
should  do  so,  a  new  contract  may  be  implied  whereby  the 
owner  in  consideration  of  the  delivery  of  the  goods  prom- 
ises to  pay  freight  pro  rata  parte  itmeris. 
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Luke  ▼.  Lyde. 

S  Bon.  882-890  (8.  c.  1  Bi.  Rep.  90). 

Freight  —  Accident  to  Ship.  —  Option  of  the  Master.  —  Accq>tance  at  Interme- 
diate Stage  of  Voyage,  —  Freight  pro  ratd, 

[882]      In  case  of  an  accident  at  sea,  where  the  owner  of  the  goods  does  not 
require  them  to  he  carried  on,  freight  must  he  paid  only  in  proportion  to 
the  goods  saved,  and  the  part  of  the  vojage  which  was  performed. 

A  special  case  from  the  last  Devonshire  Assizes ;  reserved  by 
Lord  Mansfield,  who  went  that  circuit  last  summer. 

The  defendant  Lyde  shipped  a  cargo  of  1501  quintals  of  fish,  at 
the  port  of  St  John  in  Newfoundland,  on  board  the  ship  Sarah, 
belonging  to  the  plaintiffs,  to  be  carried  to  Lisbon.  The  plaintiffs 
were  to  be  paid  freight  at  the  rate  of  two  shillings  per  quintal. 
The  original  price  of  the  said  cargo  was,  at  Newfoundland,  ten 
shillings  and  sixpence  sterling  per  quintal. 

The  plaintiffs  had  also  on  board  the  said  Sarah  a  cai^o  of 
945  quintals  of  fish,  which  was  their  own  property. 

The  ship  sailed  from  the  port  of  St  John  on  27th  November, 
1756,  and  had  proceeded  seventeen  days  on  her  voyage ;  and  was 
taken  on  the  14th  of  December  following,  within  four  days' 
[*  883]  sail  of  *  Lisbon,  by  a  French  ship.  And  the  captain,  the 
other  officers,  and  all  the  crew  (except  one  man  and  a  boy) 
were  taken  out  of  the  Sarah,  and  put  on  board  the  French  ship. 
The  ship  Sarah  was  retaken  on  the  17th  of  the  same  December, 
1756,  by  an  English  privateer;  and  on  the  29th  of  December, 
1756,  brought  into  the  port  of  Biddeford  in  Devonshire. 

The  plaintiffs,  having  insured  the  ship  and  their  part  of  the 
cargo,  abandoned  the  same  to  the  insurers.  But  the  freight,  which 
the  owners  were  entitled  to,  was  not  insured. 

The  defendant  had  his  goods  of  the  recaptors,  and  paid  them 
5«.  per  quintal  salvage,  at  the  rate  of  lOa.  per  quintal  value. 

The  fish  could  not  be  sold  at  all  at  Biddeford,  nor  at  any  other 
port  in  England,  for  more  than  10«.  per  quintal,  clear  of  all 
charges  and  expenses  in  bringing  them  to  such  port  And  the 
most  beneficial  market  (in  the  apprehension  of  every  person)  for 
disposing  of  the  said  cargo  of  fish  was  at  Bilboa,  in  Spain,  to 
which  place  the  defendant  sent  it  in  the  March  following;  and 
there  was  no  delay  in  the  defendant  in  sending  the  said  cargo 
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thither.     And  it  was  sold  there  for  5$.  6d.  per  quintal,  clear  of 
the  freight  thither,  and  of  all  expenses  attending  the  sale  there. 

The  freight  from  Biddeford  to  Lisbon  is  higher  than  from 
Newfoundland  to  Lisbon. 

From  the  time  of  the  capture,  the  whole  way  that  the  ship  was 
afterwards  carried  was  out  of  the  course  of  her  voyage  to  Lisbon. 

The  question  was,  *  Whether  the  plaintiffs  are  entitled  to  any, 
and  what  freight,  and  at  what  rate,  and  subject  to  what  deduc- 
tion ? " 

Mr.  Hussey,  for  the  plaintiffs,  observed  (by  way  of  preface), 
that  the  right  of  the  owners  of  the  ship  was  not  so  divested  by 
the  capture  as  to  preclude  them  from  bringing  their  action  for  the 
freight 

If  the  capture  made  any  alteration,  the  recapture  put  every- 
thing in  statu  quo. 

When  the  ship  came  into  Biddeford  there  was  a  total  inca- 
pacity and  inability  in  the  ship  to  proceed  on  the  voyage.     And 
there  was  an  abandoning  by  the  owners,  and  acceptance 
*  by  the  insurers.     This  inability  to  proceed  was  invol-  [*  884] 
untary  and  accidental,  without  any  fault  of  the  owners, 
masters,  or  mariners. 

There  was  no  intention  to  carry  the  goods  to  Lisbon;  the 
defendant,  the  owner  of  the  fish,  considered  Bilboa  as  the  better 
market  for  them,  and  accordingly  sent  them  thither,  and  sold 
them  there. 

After  premising  this,  he  made  two  questions :  — 

1st  question.    Whether  any  freight  at  all  is  due  to  the  plaintifTs  ? 

2d  question.    If  any,  then  what  freight  is  due  ? 

First  He  alleged  it  to  be  the  rule  of  the  maritime  law  *  that 
freight  is  due,  unless  there  be  some  fault  in  the  owners  or  master. ' 
If  there  be  no  fault  in  the  owners  or  master,  the  freight  must  be 
paid,  either  in  toto  or  pro  raid. 

Molloy,  263,  lays  down  the  nile,  that  where  the  disability  of  the 
ship  is  inevitable  or  accidental,  without  fault  of  the  owners  or 
master,  freight  is  due,  if  the  master  will  either  mend  his  ship, 
or  freight  another.  But  if  the  merchant  will  not  agree  to  that, 
then  freight  is  due  for  so  much  as  the  ship  hath  earned.  Lib. 
2,  c  4,  §  4 

The  shipwreck  of  the  ship  does  not  dissolve  the  contract,  where 
any  goods  are  saved ;  the  owners  are  entitled  to  their  freight     It 
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is  so  far  from  dissolving  the  contract  that  it  gives  the  master  his 
election  whether  to  provide  another  ship  or  not 

In  the  present  case  there  is  nothing  to  prevent  freight  being 
due.  Freight  became  due  from  and  upon  the  freighters  taking  the 
goods  into  their  possession,  and  continued  due  by  the  defendants 
not  totally  abandoning  them. 

Second  question.    What  freight  is  due  to  the  plaintiffs  ? 

He  insisted  on  the  whole.  All  the  goods  were  delivered.  The 
money  paid  for  salvage  will  not  lessen  it,  for  they  must  have  paid 
that  otherwise.  The  deviation  will  not  lessen  it,  for  that  was  not 
voluntary. 

The  privateer  who  retook  this  ship  was  entitled  only  to  one- 
third  part  for  salvage,  for  it  was  not  ninety-six  hours  under  deten- 
tion.    Therefore,  if  more  was  paid,  it  was  too  mucL 
[*885]       *Lord  Mansfield.  — It  was  compounded  at  half,  and 
upon  this  case  we  must  take  that  proportion  to  be  right 

Mr.  Hussey  cited,  as  a  foundation  of  his  argument,  the  case  of 
Lutwidge  and  How  v.  Ghrey  et  aL,  heard  on  the  22d  of  February, 
1738,  in  the  House  of  Lords. 

Lord  Mansfield.  — The  House  of  Lords  determined  upon  these 
reasons  (delivered  by  the  Lord  Chancellor  Talbot)  "  that  the 
whole  freight  was  due  upon  the  goods  sent  to  Bristol,  because  the 
master  offered  a  ship  to  carry  the  goods  to  Glasgow,  which  was 
the  port  of  delivery ;  but  as  the  master  declined  carrying  the  other 
goods  to  Glasgow  (the  port  of  their  delivery),  they  determined 
that  as  to  them  he  ought  to  be  paid  only  pro  raid  ;  viz. ,  as  much 
as  was  proportionable  to  his  carrying  them  to  Youghall,  the  place 
where  the  accident  happened, "  And  this  was  all  agreeable  to  the 
maritime  law. 

Mr.  Hussey.  —  It  appears  by  that  case  that  the  contract  is  not 
dissolved  by  the  involuntary  accident;  that  the  master  had  his 
election  to  carry  them  to  the  port  of  delivery  in  another  ship ;  and 
that  if  he  did  not,  he  shall  yet  be  paid  pro  ratd  itineris  to  the 
place  where  the  accident  happened. 

But  at  least  something  is  due,  especially  as  the  goods  were 
carried  to  a  beneficial  market 

Mr.  Gould  for  the  defendant,  Mr.  Lyde. 

Upon  computing  the  account  of  the  prime  cost  and  produce  of 
these  goods,  as  stated  in  this  case,  it  appears  that  Mr.  Lyde  has 
not  saved  a  farthing. 
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As  to  the  property  not  being  divested.  The  plaintiffs  have 
abandoned  the  ship,  and  given  it  up  absolutely  to  their  insurers, 
and  never  provided  any  other  to  carry  the  fish  to  Lisbon.  He 
mentioned  the  case  of  Ooss  v.  Withers,  5  Burr.  683  [1  E.  C.  1], 
to  show  that  they  were  not  obliged  to  abandon  the  ship. 

The  plaintiffs  have  no  pretence  of  satisfaction.  Though  the 
mariners  of  this  ship  were  taken  out  by  the  enemy,  yet  other 
mariners  might  have  been  procured.  Therefore  there  was  not  a 
total  inability  to  proceed. 

The  plaintiffs  received  their  whole  insurance  upon  the  ship, 
and  upon  their  part  of  the  goods.     And  they  never  offered 
*  nor  meant  to  furnish  another  ship  to  carry  the  fish  to  [*  886] 
Lisbon ;  they  had  even  given  up  their  own  cargo. 

The  value  of  the  fish  depended  upon  its  being  carried  to  Lisbon, 
to  be  there  against  the  Lent  season. 

Malines  Lex  Mercatoria,  fo.  98  &  21,  par.  5  (transcribed  by 
MoUoy,  V.  lib.  2,  c.  4,  §§  4,  5,  pp.  254,  255,  6th  ed.),  says,  "  If 
the  master  of  the  ship,  after  his  ship  is  become  disabled  (without 
his  fault),  will  either  mend  it,  or  freight  another,  to  carry  the 
goods  to  the  destined  port. "  And  in  this  case  he  will  be  entitled 
to  freight  in  toto,  **  But  if  the  freighter  disagrees  to  the  master's 
carrying  them  in  another  ship,  the  master  shall  receive  his  freight 
in  proportion  to  what  he  has  already  carried. "  This  relates  to 
accidents  inevitable,  and  without  any  fault  of  the  master. 

Molloy,  259,  7th  ed. ,  1722,  puts  the  same  case,  of  a  ship  taken 
by  the  enemy,  and  retaken,  and  not  otherwise  incapacitated ;  and 
says  that  after  restitution  she  may  proceed ;  and  the  entire  freight 
will  become  due.     V.  lib.  2,  c.  4,  §  13,  p.  259  of  6th  ed. 

And  the  case  of  Lutwidge  and  How  v.  Grey  et  al  falls  in  with 
this  rule,  and  goes  upon  the  same  principles. 

It  may  perhaps  be  said  that  the  freighter  has  not  an  absolute 
right  to  demand  his  goods,  and  carry  them  himself  to  the  destined 
port  of  delivery,  and  abate  a  ratable  proportion  of  freight.  But 
the  master  has  his  option,  to  provide  another  ship,  and  carry  the 
goods  in  it,  and  receive  the  whole  freight,  if  he  chooses  to  do  so. 

But  here  it  is  the  same  thing  as  if  the  goods  had  been  sunk  in 
the  bottom  of  the  sea ;  the  freighter  has  totally  lost  his  whole  risk. 
It  would  be  hard,  therefore,  if  he  were  liable  to  pay  freight  for  it. 

Mr.  Hussey  in  reply.  — Lyde  was  not  a  third  person,  but  the 
contractor  to  pay  the  freight 
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The  plaintififs  abandoning  the  ship  to  their  insurers  could  not 
destroy  their  right  to  the  freight,  for  the  freight  was  neither 
insured  nor  abandoned. 

Mr.  Gould  says,  "*  The  freight  must  be  paid,  and  the  agreement 
performed,  if  the  master  provides  another  ship  to  carry  the  goods 
to  the  destined  port ;  but  not  if  he  does  not  do  so,  but  the  freighter 

agrees  to  carry  them  himself. " 
[*  887]  *  But  the  master,  though  he  may  provide  another  ship, 
is  not,  at  all  events,  absolutely  obliged  to  it;  he  has  his 
option.  And  the  case  of  Lutwidge  et  al.  v.  Grey  et  aL  shows 
that  the  master  is  entitled  pro  rat&  itineris,  though  he  does  not 
proceed  on  his  voyage ;  and  there  he  had  an  allowance  pro  raid, 
though  he  refuse  to  carry  the  goods  any  further. 

Lord  Mansfield  said,  that  though  he  was  of  the  same  opinion 
at  the  assizes  as  he  was  now,  yet  he  was  desirous  to  have  a 
case  made  of  it,  in  order  to  settle  the  point  more  deliberately, 
solemnly,  and  notoriously,  as  it  was  of  so  extensive  a  nature,  and 
especially  as  the  maritime  law  is  not  the  law  of  a  particular  coun- 
try, but  the  general  law  of  nations :  "  non  erit  alia  lex  Eomse,  alia 
Athenis;  alia  nimc,  alia  posthac;  sed  et  apud  omnes  gentes  et 
omni  tempore,  una  eademque  lex  obtinebit." 

He  said  he  always  leaned  (even  where  he  had  himself  no  doubt) 
to  make  cases  for  the  opinion  of  the  Court;  not  only  for  the 
greater  satisfaction  of  the  parties  in  the  particular  cause,  but  to 
prevent  other  disputes,  by  making  the  rules  of  law  and  the  ground 
upon  which  they  are  established  certain  and  notorious;  but  he 
took  particular  care  that  this  should  not  create  delay  or  expense 
to  the  parties ;  and  therefore  he  always  dictated  the  case  in  Court, 
and  saw  it  signed  by  counsel,  before  another  cause  was  called ; 
and  always  made  it  a  condition  in  the  rule,  "  that  it  should  be  set 
down  to  be  argued  within  the  first  four  days  of  the  term.  "  Upon 
the  same  principle  the  motion  "  to  put  off  the  argument  of  this 
case  to  the  next  term  "  was  refused,  and  the  plaintiff  will  now 
have  his  judgment  within  a  few  days  as  soon  as  he  could  have 
entered  it  up  if  no  case  had  been  reserved,  at  the  expense  of  a 
single  argument  only,  and  some  rules  of  the  maritime  law  appli- 
cable to  a  variety  of  cases  will  be  better  known.  He  said,  before 
he  entered  into  it  particularly,  he  would  lay  down  a  few  prin- 
ciples, viz.  : 

If  a  freighted  ship  becomes  accidentally  disabled  on  its  voyage 
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(without  the  fault  of  the  master),  the  master  has  his  option  of 
two  things :  either  to  refit  it  (if  that  can  be  done  with  convenient 
time),  or  to  hire  another  ship  to  carry  the  goods  to  the  port  of 
delivery.  If  the  merchant  disagrees  to  this,  and  will  not  let  him 
do  80,  the  master  will  be  entitled  to  the  whole  freight  of  the  full 
voyage.  And  so  it  was  determined  in  the  House  of  Lords,  in  that 
case  of  Lutvndge  arid  How  v.  Orey  et  aL 

As  to  the  value  of  the  goods.  It  is  nothing  to  the  master  of 
the  ship  "*  whether  the  goods  are  spoiled  or  not '  Provided 
die  freighter  takes  them,  it  is  enough  if  the  master 
♦has  carried  them,  for  by  doing  so  he  has  earned  his  [*888] 
freight  And  the  merchant  shall  be  obliged  to  take  all 
that  are  saved,  or  none ;  he  shall  not  take  some  and  abandon  the 
rest,  and  so  pick  and  choose  what  he  likes,  taking  that  which  is 
not  damaged,  and  leaving  that  which  is  spoiled  or  damaged.  If 
he  abandons  all,  he  is  excused  freight ;  and  he  may  abandon  all, 
though  they  are  not  all  lost  (I  call  the  freighter  the  merchant ; 
and  the  other  the  master,  for  the  clearer  distinction. ) 

Now  here  is  a  capture  without  any  fault  of  the  master,  and 
then  a  recapture.  The  merchant  does  not  abandon,  but  takes  the 
goods,  and  does  not  require  the  master  to  carry  them  to  Lisbon, 
the  port  of  delivery.  Indeed,  the  master  could  not  carry  them 
in  the  same  ship,  for  it  was  disabled,  and  was  itself  abandoned  to 
the  insurers  of  it ;  and  he  would  not  desire  to  find  another,  because 
the  freight  was  higher  from  Biddeford  to  Lisbon,  than  from 
Newfoundland  to  Lisbon. 

There  can  be  no  doubt  but  that  some  freight  is  due;  for  the 
goods  were  not  abandoned  by  the  freighter,  but  received  by  him 
of  the  recaptor. 

The  question  will  be  "  What  freight  ? " 

The  answer  is,  "  A  ratable  freight, "  i.e.,  pro  raid  itineris. 

If  the  master  has  his  election  to  provide  another  ship  to  carry 
the  goods  to  the  port  of  delivery,  and  the  merchant  does  not  even 
desire  him  to  do  so,  the  master  is  still  entitled  to  a  proportion, 
pro  raid,  of  the  former  part  of  the  voyage. 

I  take  the  proportion  of  the  salvage  here  to  be  half  of  the 
whole  caigo,  upon  the  state  of  the  case  as  here  agreed  upon.  And 
it  is  reasonable  that  the  half  here  paid  to  the  recaptor  should  be 
considered  as  lost  For  the  recaptor  was  not  obliged  to  agree  to 
a  valuation,  but  he  might  have  had  the  goods  actually  sold,  if 
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he  had  so  pleased,  and  taken  half  the  produce ;  and  therefore  the 
half  of  them  are  as  much  lost  as  if  they  remained  in  the  enemy's 
hands.  So  that  half  the  goods  must  be  considered  as  lost,  and 
half  as  saved. 

Here  the  master  had  come  seventeen  days  of  his  voyage,  and 
was  within  four  days  of  the  destined  port  when  the  accident  hap- 
pened.    Therefore  he  ought  to  be  paid  his  freight  for  ^|  parts  of 

the  full  voyage  for  that  half  of  the  cargo  which  was  saved. 
[*  889]       *  I  find  by  the    ancientest  laws   in   the  world   (the 

Bhodian  laws),  that  the  master  shall  have  a  ratable  pro- 
portion, where  he  is  in  no  fault  V.  art  27,  32,  42.  And  "  Con- 
solato  del  Mere, "  a  Spanish  book^  is  also  agreeable  thereto.  Ever 
since  the  Laws  of  Oleron  it  has  been  settled  thus.  In  the  **  Usages 
and  Customs  of  the  Sea  *  (a  French  book),  with  observations 
thereon,  the  4th  article  of  the  Laws  of  Oleron  is,  "  That  if  a  ves- 
sel be  rendered  unfit  to  proceed  in  her  voyage,  and  the  mariners 
save  as  much  of  the  lading  as  possibly  they  can,  if  the  merchants 
require  their  goods  of  the  master,  he  may  deliver  them,  if  he 
pleases,  they  paying  the  freight  in  proportion  to  the  part  of  the 
voyage  that  is  performed,  and  the  costs  of  the  salvage ;  but  if  the 
master  can  readily  repair  his  ship,  he  may  do  it ;  or  if  he  pleases, 
he  may  freight  another  ship  to  perform  his  voyage. "  Amongst 
the  observations  thereon,  the  first  is  *  that  this  law  does  not  relate 
to  a  total  and  entire  loss,  but  only  to  salvage ;  or  rather,  not  to 
the  shipwreck,  but  to  the  disabling  of  a  ship,  so  that  she  cannot 
proceed  in  her  voyage  without  refitting ;  in  which  case  the  mer- 
chants may  have  their  goods  again,  paying  the  freight,  in  propor- 
tion to  the  way  the  ship  made.  Wisbury,  art.  33,  The  Emperor 
Charles  V. ,  Ord.  art.  40. 

The  observation  adds,  further,  "  That  if  the  master  can,  in  a 
little  time,  refit  his  vessel,  and  render  her  fit  to  continue  her 
voyage  (that  is,  if  he  can  do  it  in  three  days'  time  at  the  most, 
according  to  the  Hanse-Town  laws),  or  if  he  will  himself  take 
freight  for  the  merchandise  aboard  another  ship,  bound  for  the 
same  port  to  which  he  was  bound,  he  may  do  it ;  and,  if  the  acci- 
dent did  not  happen  him  by  any  fault  of  his,  then  the  freight  shall 
be  paid  him. "  The  37th  article  of  the  Laws  of  Wisbury  is  to  the 
very  same  purport. 

Koccius  de  Navibus  et  Naulo,  in  note  81st,  says :  "  Declara  hoc 
dictum.     Ubi  nauta  mimere  vehendi  in  parte  sit  functus,  quia 
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tunc  pro  parte  %tineri$  quo  merces  inventse  sint,  vecturam  deberi 
sequitas  suadet;  et  pro  est  rata  mercedis  solutio  fieri  debet.  Ita 
Paul  de  Castro,  &c. "  (Then  a  string  of  authorities  follows) :  **  Et 
probat  Joannes  de  Evia,  &&  ;  qui  hoc  extendit  in  casu  quo  merces 
fuerint  deperditcB  (totally  lost)  wnk  cum  navi,  et  certa  pars  ipsarum 
mercium  postea  fuerit  salvata  et  recuperata ;  tunc  naulum  deberi 
pro  rata  mercium  recuperatarum,  et  pro  rata  itineris  usque  ad 
locum  in  q\u)  casus  adversus  acciderat,  fundat,  &c. '  (And  then 
he  goes  on  with  authorities. )  "  Item  declara,  qu6d  si  dominus 
seu  magister  navis  solverit  mercatori  pretium  mercium  deperdi- 
tarum,  tunc  tenetur  mercator  ad  solutionem  nauli;  quia  merces 
habentur  ac  si  salvatse  fuissent" 

*  In  another  book,  entitled  **  The  Ordinance  of  Lewis  [*  890] 
XIV. , '  established  in  1681  (collected  and  compiled  under 
the  authority  of  M.  Colbert),  the  same  rules  are  laid  down,  partic- 
ularly in  the  18th,  19th,  21st,  and  22d  articles.  Art  18th  directs 
that  no  freight  shall  be  due  for  goods  lost  by  shipwreck,  or  taken 
by  pirates  or  enemies.  Art  19th  is,  that  if  the  ship  and  goods 
be  ransomed,  the  master  shall  be  paid  his  freight  to  the  place 
where  they  were  taken ;  and  he  shall  be  paid  his  whole  freight,  if 
he  conduct  them  to  the  place  agreed  on,  he  contributing  towards 
the  ransom.  (Art  20th  settles  the  rate  of  contribution.)  Art 
21st,  The  master  shall  likewise  be  paid  the  freight  of  goods  saved 
from  shipwreck,  he  conducting  them  to  the  place  appointed.  Art 
22nd,  If  he  cannot  find  a  ship  to  carry  thither  the  goods  pre- 
served, he  shall  only  be  paid  his  freight  in  proportion  to  what  he 
has  performed  of  the  voyage. 

And  the  case  in  the  House  of  Lords  between  Lutwidge  and  How 
V.  Orey  et  al.  is  also  in  point,  and  was  well  considered  there. 
And  Lord  Talbot  gave  the  reasons  of  the  judgment  of  the  House 
at  length. 

Therefore,  in  the  present  case,  a  ratable  proportion  of  freight 
ought  to  be  paid  for  half  the  goods. 

It  is  quite  immaterial  what  the  merchant  made  of  the  goods 
afterwards,  for  the  master  hath  nothing  at  all  to  do  with  the 
goodness  or  badness  of  the  market ;  nor,  indeed,  can  that  be  prop- 
erly known  till  after  the  freight  is  paid,  for  the  master  is  not 
bound  to  deliver  the  goods  till  after  he  is  paid  his  freight  No 
sort  of  notice  was  taken  of  that  matter,  in  the  case  of  Lutwidge 
and  How  v.   Orey,  in  the  House  of  Lords,  and  yet  there  the 
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tobacco  was  damaged  very  greatly,  even  so  much  that  a  great  part 
of  it  was  burned  at  the  scales  at  Glasgow. 

Therefore  the  verdict  must  be  for  £60  14«. ,  which,  upon  com- 
putation, amounts  to  the  ratable  proportion  of  the  freight,  being 
Jl  of  £75,  the  half  of  £150. 

Consequently  the  verdict,  which  was  for  £70,  must  be  set 
right,  and  made  £60  14«. 

Feb  Curiam.  Iiet  the  postea  be  delivered  to  the  plaintiff, 

ENGLISH   NOTES. 

As  between  shipowner  and  freighter  (though  the  case  may  be 
different  as  between  freighter  and  insurer  of  the  freight)  the  inception 
of  the  freight  is  breaking  ground;  and  so  where  a  ship  bound  for 
London,  after  taking  in  her  cargo,  but  before  breaking  ground,  was  cut 
out  of  her  port  of  lading  in  Jamaica  by  a  French  privateer,  but  was 
afterwards  recaptured  and  carried  into  another  port  in  the  same  island, 
where  the  cargo  was  sold  by  order  of  the  Court  of  Admiralty  for  the 
benefit  of  the  freighters,  it  was  held  that  the  owners  of  the  ship  were 
not  entitled  to  any  part  of  the  freight.  Curling  v.  Long  (1797), 
1  Bos.  &  P.  634,  4  E.  R.  747. 

In  MuUoi/  V.  ^acA:er.(1804),  6  East,  316,  7  R.  R  704,  the  ship  (a 
Dutchman  bound  from  Demerara  to  Flushing)  had  been  taken  by  an 
English  ship,  and  libelled  for  prize  in  the  Court  of  Admiralty.  The 
defendant  and  his  family  had  been  landed  in  England  with  their 
luggage.  An  action  by  the  shipowners  for  passage-money  was  held 
premature;  for  non  constat  that  in  the  proceedings  in  the  prize  Court 
any  freight  or  passage-money  might  not  be  decreed  to  the  captors. 
The  case,  however,  contains  some  useful  comments  upon  Luke  v.  Lyde. 
Lord  Ellekbobouoh,  C.  J.,  observed:  "The  case  of  Luke  v.  Lyde 
seems  to  have  proceeded  upon  an  implied  contract  arising  out  of  the 
marine  law.  .  .  .  There  it  seems  an  implied  contract  was  raised,  if  not 
on  the  ground  of  beneficial  service  performed  for  the  defendant,  at  least 
on  the  ground  of  labour  performed  in  his  service  by  the  plaintiff,  for 
which  none  other  but  he  was  entitled  to  recover.  But  this  is  a  very 
different  case;  for  here,  by  the  capture,  other  rights  have  intervened, 
and  interfere  with  those  of  the  master;  and  pending  the  discussion  of 
those  rights  in  a  Court  which  has  not  only  competent  but  exclusive 
jurisdiction  over  the  question  of  prize,  and  which  has  power  to  deal 
with  the  freight  as  it  thinks  proper,  this  action  was  brought,  which 
assumes  the  right  to  the  freight  to  be  in  the  plaintiff.''  Le  Blanc,  J., 
said:  ''The  plaintiff  contends  that  he  is  entitled  to  recover  pro  ratd 
for  the  freight,  not  on  the  ground  of  the  original  contract,  but  by 
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reference  to  the  marine  law,  on  which  the  Courts  have  shaped  a  course 
to  recover  for  a  benefit  to  the  defendant  which  made  part  of  the 
original  contract.  That  was  the  footing  on  which  the  case  of  Luke  v. 
Lyde  was  put;  that  though  the  master  could  not  recover  on  the  original 
contract  which  was  not  performed,  yet  that  he  might  re<ioTer  upon  an 
implied  assumpsit  for  a  benefit  already  conferred  on  the  defendant; 
which  in  that  case  was  implied  from  the  acceptance  of  the  goods  by  the 
defendant  at  the  port  into  which  they  were  carried." 

The  same  principle  is  illustrated  by  Christy  v.  Raw  (1808),  1  Taunt. 
300,  9  R.  R.  776. 

On  the  other  hand  there  is  no  implied  promise  to  pay  a  compensation 
for  carrying  goods  a  part  of  a  voyage,  unless  the  goods  are  accepted  at 
a  port  short  of  the  destination.  Osgood  v.  Groning  (1810),  2  Gamp. 
446,  11  B.  B.  765.  But  it  seems  from  the  observations  of  the  Lobd 
Chancellob  (Lord  Elix)n),  reported  at  the  end  of  the  case,  that  if  the 
shipowner  could  not  reasonably  have  been  required  to  proceed  on  the 
voyage,  and  the  goods  have  been  in  fact  delivered  at  an  intermediate 
port  without  prejudice  to  the  claim  for  freight,  they  should  be  con- 
sidered as  having  been  accepted.     Ibid, 

The  TetUonia,  Duncan  v.  Koster  (P.  0.  App.  from  Adm.  1872),  L.  B. 
4  P.  C.  171,  41  L.  J.  Adm.  67,  26  L.  T.  48,  20  W.  B.  421,  was  a  case 
in  which  the  shipowner  recovered  full  freight  under  exceptional  circum* 
stances.  A  Prussian  ship  was  chartered  by  English  merchants  at 
Valparaiso  to  sail  from  Pisagua  and  deliver  cargo  at  a  safe  port,  to  be 
named  by  the  charterers,  in  Oreat  Britain,  or  on  the  Continent,  between 
Havre  and  Hamburgh.  The  charterer  named  Dunkirk.  On  the  arrival 
of  the  ship  off  Dunkirk  at  midnight  of  16  July,  1870,  the  master  was 
informed  by  a  pilot  that  war  had  been  declared  between  France  and 
Germany.  The  master  proceeded  with  the  vessel  to  the  Downs  to  make 
enquiry,  and  on  the  19th  July,  in  accordance  with  his  owner^s  instruc- 
tions, took  the  vessel  into  Dover  as  the  nearest  safe  port.  He  was  there 
told  by  the  German  Consul,  as  the  fact  was,  that  war  had  been  declared. 
The  charterers  did  not  order  the  ship  to  proceed  to  any  other  port  than 
Dunkirk,  nor  did  they  tender  the  freight.  In  an  action  against  the 
shipowners  for  not  delivering  the  cargo,  the  question  was  argued 
whether  they  were  entitled  either  to  freight  according  to  the  charter- 
party,  or  to  freight  pro  raid  or  compensation  for  the  voyage  from 
Pisagua  to  Dover.  The  Judicial  Committee  considered  that  they  were 
entitled  to  the  full  freight  according  to  the  charter-party ;  since  Dover 
was  a  port  which  might  have  been  named  by  the  charterers  as  the  des- 
tination, and  as  they  claimed  the  cargo  there  without  naming  any 
other  safe  port,  the  shipowners  were  still  entitled  to  their  lien  for  the 
full  freight  under  the  charter-party.    The  judgment  concluded  by  saying 
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that  it  was  unnecessary  to  consider  whether,  if  Dunkirk  had  been  the 
only  port  of  discharge,  the  shipowner  would  have  been  entitled  either 
to  freight  pro  rata  parte  itineris,  or  to  a  sum  by  way  of  compensation 
for  the  carriage  of  the  goods  from  Pisagua  to  Dover,  —  questions  which 
they  observed  were  of  great  difficulty  and  importance. 

If  the  goods  are  converted  by  the  tortious  act  of  the  master,  he  cannot 
recover  freight  pro  rata  parte  itineris.  And  a  waiver  of  the  tort  or 
acceptance  of  the  goods  cannot  be  inferred  from  the  circumstance  that 
the  owner  of  the  goods  brings  his  action  in  the  form  of  an  action  for 
money  had  and  received  instead  of  an  action  for  wrongful  conversion. 
Hunt&r  V.  Frinsep  (1808),  10  East,  378,  10  R.  R.  328.  And  even  if 
the  master,  under  the  stress  of  accident  in  the  course  of  the  voyage,  is 
justified  by  necessity  in  selling,  and  does  sell  part  of  the  goods,  there 
is  no  implied  contract  in  respect  of  the  goods  so  sold,  entitling  him  to 
freight  pro  ratd  parte  itineris.  His  remedy  against  such  an  accident 
would  have  been  by  insurance  of  the  freight.  VHerboom  v.  Chapman 
(1844),  13  M.  &  W.  230,  13  L.  J.  Ex.  384,  8  Jur.  811;  Hopper  v. 
Bumeas  (1876),  1  C.  P.  D.  137,  46  L.  J.  C.  P.  377,  34  L.  T.  628,  24 
W.  R.  612. 

A  ship  bound  under  charter-party  for  Taganrog  in  the  Sea  of  Azof, 
'<or  so  near  thereto  as  she  may  safely  get,''  arrived  at  Kertch  (three 
hundred  miles  short  of  the  destination) ;  and  the  navigation  was  there 
blocked  by  ice,  so  that  it  would  be  impossible  to  proceed  further  for  four 
months.  Contrary  to  express  notice  from  the  charterers,  the  master 
discharged  the  cargo  at  Kertch  and  placed  it  in  the  hands  of  the 
Custom  authorities  there,  by  whom  it  was  delivered  to  the  agents  of 
the  consignees,  notwithstanding  the  protest  of  the  master  not  to  deliver 
it  without  satisfying  his  lien  for  freight.  The  master  having  sailed 
away  without  the  intention  of  returning  to  complete  the  voyage,  it  was 
held  that  the  shipowner  had  no  right  to  payment  of  freight  pro  ratd, 
Metcalfe  v.  Britannia  Ironworks  Co,  (C.  A.  1877),  2  Q.  B.  D.  423,  46 
L.  J.  Q.  B.  443,  36  L.  T.  461,  26  W.  R.  720. 

In  the  last-mentioned  case  it  appears  that  the  captain  had  put  an  end 
to  the  contract  by  refusing  to  carry  the  goods  further,  which  he  might 
easily  have  done  in  the  following  spring.  The  difficulty  still  remains, 
what  are  the  presumptions  where  the  further  performance  of  that  con- 
tract has  become  impossible  without  default  on  either  part,  and  the 
goods  have  been  so  far  carried  as  to  give  the  consignee  or  charterer 
some  benefit  ?  Upon  this  the  cases  throw  little  light.  But  perhaps 
the  judgment  of  Parke,  B.,  in  Vlierhoom  v.  Chapman  (supra),  and  that 
of  the  Common  Pleas  in  Hopper  v.  Bumess  {supra),  are  authorities 
against  any  right  to  freight  having  accrued. 
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AMERICAN  NOTES. 

This  case  is  cited  in  1  Parsons  on  Shipping  and  Admiralty,  p.  234,  with 
the  observation :  '*  In  this  country  the  rule  seems  to  be  well  settled  in  accord- 
ance with  the  doctrine  of  the  text,"  —  which  is  in  accordance  with  the  Rule. 
Citing  SaltusY.  Ocean  Ins.  Co.y  12  Johnson  (New  York),  107 ;  Schieffelin  v.  New 
York  Ins,  Co^  0  Johnson  (New  York),  21;  SearU  v.  Scovell^  4  Johnson 
Chancery  (New  York),  215,  222 ;  TreadweU  v.  Union  Ins.  Co,^  6  Cowen  (New 
York),  270;  Bryant  y.  Com.  Ins.  Co.,  6  Pickering  (Mass.),  130;  Hugg  y.  Au- 
gusta Ins.  Co.,  7  Howard  (U.  S.  Sup.  Ct.),  595,  609;  Adams  v.  Haught,  14 
Texas,  243 ;  Lemont  y.  Lord,  52  Maine,  865.  See  also  Tio  y.  Vance,  11  Loui- 
siana, 199;  30  Am.  Dec.  715;  Welch  v.  Hicks,  6  Cowen  (New  York),  504;  16 
Am.  Dec.  443.  In  the  last  case  the  Court  said :  **  This  Court  has  repeatedly 
held  that  freight  pro  rata  itineris  is  due  where  a  ship,  in  consequence  of  the 
perils  of  the  sea,  without  any  fault  of  the  master,  goes  into  a  port  short  of  her 
destination,  and  is  unable  to  prosecute  the  voyage,  and  the  goods  are  received 
by  the  owner  at  such  intermediate  port.  2  Caines,  21 ;  1  Johns.  27 ;  2  id.  323, 
336 ;  9  id.  19,  20,  186.  This  principle  has  been  adopted  from  the  decisions 
of  the  English  Courts,  commencing  with  Luke  v.  Lyde,  2  Burr.  882,  and  con- 
tinued without  any  essential  conflict  or  contrariety  down  to  the  present  time. 
7  T.  R.  381 ;  5  East,  316 ;  10  id.  393,  526 ;  2  Campb.  466 ;  3  Binn.  448;  5  id. 
525;  7  Cranch,  358;  1  Marsh.  281,  note." 

In  Western  Trans.  Co.  v.  Hoyt,  69  New  York,  230;  25  Am.  Rep.  175,  the 
Court  said :  "^  As  the  plaintiff  cannot  recover  under  the  contract,  if  he  has  any 
claim  for  freight,  it  is  only  for  pro  ratd  freight,  which  is  sometimes  allowed, 
when  the  transportation  has  been  interrupted  or  prevented  by  stress  of  weather 
or  other  cause.  In  such  a  case,  if  the  freighter  or  his  consignee  is  willing 
to  dispense  with  the  performance  of  the  whole  voyage,  and  voluntarily  accept 
the  goods  before  the  complete  service  is  rendered,  a  proportionate  amount  of 
freight  will  be  due  as '  freight  p-o  ratd  itineris.'  This  principle  was  derived  from 
the  marine  law,  and  it  is  said  that  the  common  law  presumes  a  promise  to  that 
effect  as  being  made  by  the  party  who  consents  to  accept  his  goods  at  a  place 
short  of  the  port  of  destination,  for  he  obtains  his  property,  with  the  advan- 
tage of  the  carriage  thus  far.  The  principle  is  based  upon  the  idea  of  a  new 
contract,  and  not  upon  the  right  to  recover  upon  the  original  contract.  The 
application  of  this  principle  has  been  considerably  modified  by  the  Courts. 
In  the  early  case  of  Luke  v.  Lyde,  2  Burr.  889,  a  contract  was  inferred  from 
the  fact  of  acceptance,  and  the  rule  was  enunciated,  without  qualification, 
that  from  such  fact,  without  regard  to  the  circumstances,  and  whether  the 
acceptance  was  voluntary  or  from  necessity,  a  new  contract  to  pay  pro  ratd 
freight  might  be  inferred.  Some  later  'English  cases,  and  the  earlier  Ameri- 
can cases,  apparently  followed  this  rule ;  but  the  rule  has  been  in  both  coun- 
tries materially  modified,  and  it  is  now  held  that  taking  possession  from 
necessity  to  save  the  property  from  destruction,  or  in  consequence  of  the 
wrongful  act  of  the  freighter,  as  in  Hunter  v.  Prinsey,  10  East,  394,  and  in  13 
M.  &  W.  229,  where  the  master  caused  the  goods  to  be  sold,  or  when  the  cai^ 
rier  refuses  to  complete  the  performance  of  his  contract,  the  carrier  is  not 
entitled  to  any  freight." 
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'<The  general  principle  is  not  disputed  by  the  defendant's  counsel.  On 
the  other  hand,  it  is  conceded  that  where  the  master  refuses  to  repair  his 
ship,  and  send  on  the  goods,  or  to  procure  other  yessels  for  the  purpose,  and 
the  owner  of  the  goods  then  receives  them,  that  this  is  not  such  an  acceptaactt 
of  the  goods  as  will  entitle  the  shipowner  to  a  pro  raid  freight.  It  is  not  a 
voluntary  acceptance.  He  does  not  elect  to  receive  his  goods  at  the  inter- 
mediate port,  and  sell  them  there,  or  become  his  own  carrier  to  the  port  of 
destination.  He  does  not  assent  to  the  termination  of  the  voyage  at  the 
intermediate  port ;  but  it  having  been  terminated  there  against  his  will,  by 
the  refusal  of  the  master  to  send  on  his  goods  to  the  port  c^  destination,  he 
does  not,  he  receiving  them  under  such  circumstances  in  judgment  of  law, 
promise  to  pay  the  freight  to  the  intermediate  port." 

Freight  pro  rcaa  itineris  is  due  only  when  the  owner  of  the  goods  volun- 
tarily receives  them  at  an  intermediate  port.  Gray  v.  FFo/n,  2  Sergeant  & 
Rawle  (Penn.),  229 ;  7  Am.  Dec.  642,  *'  where  the  consent  of  the  merchant, 
either  by  words  or  by  actions,  has  been  expressly  given  or  may  be  fairly 
inferred."  Propeller  Mohawk,  8  Wallace  (U.  S.  Sup.  Ct.),  153;  Lorem  v. 
Kentring,  1  Nott  &  McCord  (So.  Car.),  132.  See  note,  60  Am.  Dec  153,  citing 
the  principal  case  and  many  others.  See  Hunt  v.  Haskell,  24  Maine,  339 ;  41 
Am.  Dec.  387. 

Master  may  save  freight  where  vessel  is  wrecked  or  disabled  in  the  course 
of  the  voyage,  and  cannot  be  repaired  without  great  delay  and  expense,  by 
forwarding  the  cargo  by  another  competent  vessel.  Crawford  v.  WUlianu, 
1  Sneed  (Tennessee),  205;  60  Am.  Dec.  146. 

If  the  owner  demands  and  receives  the  goods  at  an  intermediate  port,  the 
master  being  willing  to  repair  and  continue  the  voyage,  or  to  transship  the 
goods,  full  freight  is  demandable.  Jordan  v.  Warren  Ins.  Co,,  1  Story  (U.  S. 
Circ.  Ct.),  342 ;  Merchants*  MuU  Ins.  Co.  v.  BiUler,  20  Maryland,  41 ;  EUis  v. 
Willard,  9  New  York,  529;  Ship  Hooper,  8  Sumner  (U.  S.  Circ.  Ct.),  542. 

The  amount  of  freight  recoverable  is  to  be  determined  by  the  actual  benefit 
to  the  charterer.  Coffin  v.  Storer,  5  Massachusetts,  252 ;  4  Am.  Dec.  54 :  "  The 
demand  for  a  pro  rata  freight  adjusted  on  these  principles  is  a  reasonable  one ; 
but  the  rule  adopted  in  the  case  of  Luke  v.  Lyde  is  manifestly  unjust ;  for  it 
is  in  that  case  admitted  that  the  expense  of  freight  to  the  destined  port  from 
the  port  where  the  freighter  received  the  goods  was  as  great  as  from  the  ship^ 
ping  port ;  so  that  he  received  no  benefit  from  the  proportion  of  transporta> 
tion  for  which  freight  was  demanded  of  him.*'  To  the  same  effect,  Crawford 
V.  Williams,  supra. 
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No.  2.  — ANDREW  v.  MOORHOUSE. 
(a  p.  1814.) 

RULE. 

The  term  "freight"  is  ambiguous,  and  may  by  context 
be  construed  to  mean  a  payment  which  is  not  strictly 
freighly  but  a  sum  of  money  to  be  paid  at  all  events  in  con- 
sideration of  the  master  receiving  the  goods  on  board  and 
undertaking  to  carry  them. 

Andrew  and  another  v.  HoorhouM. 

5  Taunt.  435-439  (s.  c.  1  Marshall,  122;  15  R.  R.  544). 

Freight  —  Contract  for  Freight  payable  in  Advance, 

The  term  "  freight  **  in  common  parlance  is  ambignons,  and  may  be  so  [435] 
applied  as  to  mean  a  sum  of  money  to  be  paid  at  all  events  upon  the  tak- 
ing of  goods  on  board  to  be  carried  on  a  voyage,  in  lieu  of  the  expectation  of 
earning  freight  upon  the  contingency  of  the  ship's  arrival. 

The  plaintiffs  declared  on  a  contract  that  in  consideration  that 
the  plaintiffs  would  receive  on  board  their  ship  the  Queen  Char- 
lotte, then  in  the  port  of  London,  and  bound  on  a  voyage  to  the 
Cape  of  Good  Hope,  forty-two  casks  of  wine  to  be  carried  from 
London  to  the  Cape,  the  defendant  undertook  to  pay  them  after 
the  rate  of  £5  per  ton  for  the  casks,  on  delivery  to  the  defendant 
of  proper  bills  of  lading  of  the  casks  on  board  the  ship,  and  averred 
the  receiving  of  the  casks  on  board,  to  the  admeasurement  of  twenty 
tons,  and  the  delivery  by  the  plaintiffs  of  proper  bills  of  lading,  and 
that  the  vessel  with  the  goods  sailed  on  the  voyage.  The  second 
count  averred  the  consideration  to  be  taking  the  goods  on  board  in 
the  port  of  London,  and  a  promise  to  pay  on  request ;  the  third 
count  stated  the  consideration  to  be  the  taking  on  board  and 
delivery  of  a  bill  of  lading.  There  were  also  counts  for  work  and 
labour  and  the  money  counts.  The  cause  was  tried  at  Guildhall  at 
the  sittings  after  Hilary  Term,  1814,  before  Gibbs,  Ch.  J. 
The  bill  of  lading  «  contained  the  words,  "  freight  for  the  [*  436] 
said  goods  being  paid."  The  broker  who  freighted  the 
ship  stated  that  the  contract  for  the  conveyance  of  the  goods  was 
verbal;  the  broker  told  the  defendant  that  the  price  of  the 
freight  of  goods  upon  a  voyage  from  London  to  the  Cape  was  £5 
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paid  in  London,  or  £7  paid  at  the  Cape;  the  plaintiff  preferred 
the  contract  at  £5  per  ton.  Soon  after  the  vessel  had  sailed  the 
broker  called  on  the  defendant  for  payment;  the  defendant  said 
it  would  not  yet  be  due  for  some  months,  for  that  a  certain  period 
of  credit  was  to  be  given.  The  broker  replied  that  that  credit  was 
given  only  in  the  case  of  large  sums,  and  this  was  a  small  sum ; 
upon  which  the  defendant  answered  that  he  would  call  and  pay 
it  on  the  following  Monday.  The  vessel  being  lost  before  she 
arrived  at  the  Cape,  Best,  Serjt,  for  the  defendant,  contended 
that  freight  had  never  been  earned,  and  that  the  plaintiff  could 
not  recover.  That  the  meaning  of  the  contract  was,  that  the  lesser 
sum  was  to  be  paid  in  London,  instead  of  the  greater  sum  being 
paid  at  the  Cape,  only  on  account  of  the  difference  in  the  exchange 
at  the  two  places ;  but  that  whether  any  money  was  to  be  paid  at 
all,  or  whether,  if  paid,  the  shipowner  should  be  entitled  to  retain 
it,  depended  on  the  contingency  whether  the  ship  should  arrive 
at  the  Cape,  and  make  delivery  of  the  goods ;  for  that  if  she  did 
not,  no  freight  was  due.  The  plaintiffs  contended  that  the  mean- 
ing of  the  contract  was  that  if  the  defendant  elected  to  pay  the 
lesser  sum,  the  money  was  to  be  paid  at  all  events,  whether  the 
ship  arrived  or  not,  and  became  due  on  the  taking  of  the  goods  on 
board,  which  was  the  full  consideration  for  the  money.  Gibbs, 
Ch.  J. ,  left  it  to  the  jury  to  decide,  whether  of  the  two  was  the 
meaning  of  the  contract;  and  the  jury  found  a  verdict  for  the 
plaintiffs,  his  Lordship  granting  permission  to  the  defendant  to 

move  to  enter  a  nonsuit. 
[*  437]       *  Best  in  this  term  moved  for  a  rule,  upon  the  authority 

of  Mashiter  v.  Buller  and  another,  1  Camp.  84.  If  this 
money  had  been  actually  paid,  it  could  now  be  recovered  back 
again,  because  freight  had  never  been  earned.  There  was  no  evi- 
dence here  that  the  money  was  to  be  paid  and  finally  retained, 
whether  the  owner  of  the  goods  should  obtain  any  reciprocal 
advantage  or  not ;  it  is  only  said  the  money  was  to  be  paid  in 
advance.  The  £5  paid  in  London  was  worth  as  much  or  more 
than  the  £7  paid  at  the  Cape ;  the  difference  of  exchange  was  as 
much,  and  no  man  would  be  so  unjust  to  himself  as  to  pay  his 
money  with  the  chance  of  obtaining  nothing  for  it  Every  prin- 
ciple of  policy  and  justice  which  guided  the  old  law  of  freight 
ought  to  prevent  the  contract  from  being  stretched  beyond  its  fair 
meaning. 
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OiBBSy  Ch.  J.  Nothioig  turned  on  the  bill  of  lading,  the  terms 
of  which  would  equally  apply  to  either  construction.  The  case 
was  this :  that  which  was  called  the  freight  was  to  be  paid  before 
the  ship  set  out ;  but  the  party  was  not  by  using  that  word  pre- 
cluded from  getting  at  the  true  meaning  of  his  contract  The  ship 
was  lost,  and,  consequently,  freight  was  never  earned;  the  ques- 
tion was,  whether,  the  goods  being  laden,  the  money  was  to  be 
paid  in  London  absolutely,  or  whether  it  was  to  be  paid  only  in 
case  the  goods  arrived  at  the  Cape  of  Good  Hopa  The  counsel 
for  the  defendant  does  not  take  a  correct  view  of  the  facts ;  he 
supposes  them  not  to  be  in  any  respect  distinguishable  from 
Mashiter  v.  BuUer.  If  it  were  so  we  certainly  should  not  dispose 
of  the  case  without  further  consideration;  but  it  is  distinguishable 
in  a  most  material  point.  Mashiter  v.  Buller  turned  wholly  on 
the  bill  of  lading.  In  Lord  ELLENBORoacH's  view  of  the  case  of 
3faghiter  v.  Buller,  the  money  did  not  become  a  debt  unless  the 
goods  were  delivered ;  it  would  be  too  absurd  to  put  on 
that  contract  the  construction  *  that  the  money  might  be  [*  438] 
paid  this  day  in  London,  and  that  afterwards,  if  the  goods 
did  not  arrive,  the  plaintiff  might  recover  it  back  again.  I  should 
have  doubted  on  those  words,  **  the  shippers  paying  freight  for  the 
said  goods  in  London ; "  but  Lord  Ellexborough  thought  that  on 
the  words  of  that  contract  the  stipulation  only  changed  the  place 
of  payment ;  that  the  meaning  was,  that  freight  should  be  paid, 
strictly  so  called,  which  could  not  be  due  till  the  delivery  of  the 
goods  at  the  port  of  discharge.  There  was  no  indication  there  of 
an  intent  that  if  the  freight  were  not  earned  the  money  might  not 
be  recovered  back.  Here  is  an  indication  not  only  of  the  place 
where  it  was  to  be  paid,  but  also  of  the  time  when  it  was  to 
become  due,  which  was  not  the  case  there.  The  broker  calls  for 
the  money ;  the  defendant  says,  you  call  on  me  very  quickly ;  it 
will  not  yet  be  due  for  some  months.  No,  says  the  broker,  that 
credit  is  only  given  with  large  sums.  Then,  says  the  defendant, 
I  will  pay  it  on  Monday.  I  left  it  to  the  jury  to  consider  whether 
the  agreement  intended  merely  to  change  the  place  where  the 
freight  should  be  payable,  in  case  any  freight  should  be  earned, 
or  whether  in  lieu  of  a  contract  for  freight  it  was  intended  that 
this  sum  should  be  payable  in  all  events  after  shipping  the  goods ; 
and  the  jury  found  that  the  meaning  of  the  agreement  was,  that 
the  money  should  be  paid  at  all  events  upon  the  delivery  of  tlie 
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goods  on  board  the  ship  here.  I  believe  they  were  very  much 
guided  by  the  construction  which  the  parties  themselves  had  put 
on  the  agreement  when  the  defendant  was  called  on  for  the  pay- 
ment of  the  freight ;  for  he  did  not  then  dispute  that  the  money 
was  due  as  a  debt,  but  only  the  length  of  credit  In  Blakey  v. 
Dixon,  2  Bos.  &  P..  321,  Lord  Eldon,  on  demurrer,  held  that, 
because  the  ship  had  not  arrived,  freight  could  not  be  recovered 
on  a  declaration  for  "  money  due  for  freight, "  but  said  he 
[*  439]  *  should  have  had  no  diflBculty  in  framing  a  declaration 
that  would  enable  him  to  recover  on  a  contract  to  pay  the 
freight  when  the  goods  were  put  on  board.  It  signifies  not  what 
name  is  given  to  the  money ;  the  defendant  is  misled  by  the  am- 
biguity  of  the  phrase  "  freight ; "  there  is  no  doubt  but  that  a  man 
may  agree  to  pay  money  on  the  delivery  of  the  goods  on  board  the 
ship,  call  it  what  you  will.  The  question  is,  what  was  the  con- 
tract in  this  case.  The  jury  have  decided  it,  and  I  cannot  quarrel 
with  their  verdict. 

Heath,  J.  —  I  cannot  quarrel  with  the  verdict ;  it  was  a  ques- 
tion for  the  jury,  and  I  think  the  verdict  is  perfectly  right. 

Chambre,  J.  —  The  general  law  respecting  freight  is  such  as  it 
has  been  stated ;  but  it  is  competent  for  the  parties  to  make  their 
own  contracts  for  themselves ;  it  was  in  this  case  peculiarly  the 
province  of  the  jury  to  say  what  the  agreement  was;  the  case  was 
very  properly  left  to  them ;  and  I  think  they  have  found  a  right 
Verdict 

Dallas,  J. ,  concurred.  Rule  refvMd, 

ENGLISH  NOTES. 

''Freight  is  the  reward*  payable  to  the  carrier  for  the  safe  carriage 
and  delivery  of  goods  \  it  is  payable  only  on  the  safe  carriage  and  de- 
li very.  .  .  .  But  a  sum  of  money  payable  before  the  arrival  of  the  ship 
at  her  port  of  discharge,  and  payable  by  the  shippers  of  the  goods  at 
the  port  of  shipment,  does  not  acquire  the  legal  character  of  freight, 
because  it  is  described  under  that  name  in  a  bill  of  lading,  nor  does  it 
acquire  the  legal  incidents  of  freight  It  is,  in  effect,  money  to  be 
paid  for  taking  the  goods  on  board  and  undertaking  to  carry,  and  not 
for  carrying  them."  Judgment  of  The  Judicial  Committee  delivered 
by  Lord  Kingsdown  in  Kirchner  v.  Venus  (1869),  12  Moore  P.  C. 
361,  390,  6  Jur.  (N.  S.)  395,  7  W.  R.  455  (citing  Blakey  v.  Dizonj 
2  Bos.  &  P.  321,  and  Andrew  v.  Moorhouse) . 

The  meaning  of  the  word  "  freight "  in  an  instrument  which  stipulates 
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for  its  being  payable  in  advance  is  further  elucidated  by  the  opinions 
delivered  by  the  House  of  Lords  in  Allison  v.  Binstol  Marine  Insurance 
Co.  (H.  L.  1875),  1  App.  Cas.  209,  34  L.  T.  809,  24  W.  R.  1039,  upon 
an  insurance  on  freight  effected  by  the  shipowner  valued  at  a  certain 
sum.  By  the  charter-party  the  freight  was  to  be  paid  one-half  in  cash 
on  signing  bills  of  lading  less  certain  percentages  for  interest  and  in- 
surance, and  the  remainder  on  right  delivery  of  the  cargo.  The  construc- 
tion and  effect  of  such  a  charter-party  is,  according  to  the  judgments,  that 
the  half  of  the  freight  was  payable  in  advance,,  and  therefore,  according 
to  long-settled  law,  could  not  be  recovered  back  from  the  shipowners. 
And  although  it  had  not  all  the  legal  incidents  of  freight,  such  as  lien 
(which  was  the  consequence  particularly  adverted  to  in  Lord  KiNias- 
down's  judgment  above  cited),  it  was  still  freight  so  as  to  be  properly  the 
subject  of  insurance.  But  as  the  effect  of  the  contract  is  to  transfer  the 
risk  from  the  shipowner  to  the  charterer,  the  insurable  interest  is  in 
the  latter  and  not  in  the  former,  and  that  is  the  reason  of  the  stipulation 
as  to  a  deduction  for  insurance.  The  facts  of  the  case  were  that  half  of 
the  cargo  was  lost  on  the  voyage,  so  that  no  freight  became  payable  to 
the  shipowner  on  arrival.  It  was  held  that  there  was  a  total  loss  of  the 
freight  insured,  since  the  whole  of  the  freight  in  which  the  shipowner 
had  any  insurable  interest  was  lost. 

A  stipulation  in  the  charter-party  was  '^  one-third  freight,  if  required, 
to  be  advanced,  less  three  per  cent,  for  interest  and  insurance.''  The 
ship  was  lost  before  any  requirement  was  made.  It  was  held  in  effect 
that  a  requirement  made  after  the  loss  was  too  late.  For  then  the 
purpose  of  the  deduction  for  insurance  would  have  been  inapplicable. 
Smith  V.  Fyman  (C.  A.  1891),  1891, 1  Q.  B.  742,  60  L.  J.  Q.  B.  621,  64 
L.  T.  436,  39  W.  R.  466. 

By  a  clause  in  a  charter-party,  ^'The  freight  to  be  advanced  as 
follows :  One-third  on  signing  bills  of  lading,  less  three  per  cent  for 
interest,  insurance,  &c.,  and  the  remainder,  on  unloading,  in  cash;" 
and  bills  of  lading  were  to  be  signed  within  twenty-four  hours  after 
the  cargo  was  on  board.  The  vessel  sunk  and  the  cargo  was  lost  within 
the  time  for  presenting  the  bills  of  lading;  and  the  charterer  refused  to 
present  them.  It  was  held  by  the  Court  .of  Appeal  that  he  was  bound 
to  present  the  bills  of  lading,  and  was  liable  accordingly  to  pay  the  sum 
named  as  advanced  freight.  Oriental  Steamship  Co,  v.  Tylor  (C.  A. 
1893),  1893,  2  Q.  B.  618, 63  L.  J.  Q.  B.  128,  69  L.  T.  677,  42  W.  R.  89. 

Where  the  clause  was  ''Cash  for  steamer's  ordinary  disbursements  at 
port  or  ports  of  loading,  not  exceeding  £150,  in  all,  to  be  advanced  at 
exchange  of  50ef.  to  the  dollar,  on  account  of  freight,  subject  to  three  per 
cent  to  cover  cost  of  insurance,  &c.,  .  .  .  and  balance  of  freight  on  right 
and  true  delivery  of  the  cargo  in  cash : "  —  at  the  end  of  the  voyage  the 
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charterer  claimed  to  deduct  the  benefit  he  would  have  obtained  from 
the  exchange  if  the  whole  sum  of  £150  bad  been  advanced,  although  a 
smaller  sum  had  been  applied  for  and  actually  advanced  It  was  held 
that  the  clause  was  introduced  for  the  benefit  of  the  shipowner,  and 
that  it  was  optional  to  him  to  take  advantage  of  it,  so  that  the  whole 
freight  was  due  less  the  amount  of  the  actual  advance  at  the  stipulated 
exchange  and  subject  to  the  three  per  cent  as  stipulated  The  Frimtda 
(1894),  1894,  P.  128,  63  L.  J.  P.  118,  70  L.  T.  263>  42  W.  E.  527. 

Mention  may  be  here  made  of  the  construction  which  has  been  adopted 
in  recent  cases  of  what  is  called  the  ^*  cesser  clause "  relating  to  the 
liability  of  the  charterer.  The  clause  has  been  construed  so  as  to  apply 
only  to  the  liability  in  respect  of  which  the  shipowner  has  no  other 
remedy.  Clink  v.  Radford  (C.  A.  1891),  1891,  1  Q.  B.  625,  60  L.  J. 
Q.  B.  388,  64  L.  T.  491,  39  W.  R.  365.  So  where  the  charter-party 
provided  in  the  usual  form,  ''The  liabilities  of  the  charterers  to  cease 
on  the  vessel  being  loaded,  the  master  and  owners  having  a  lien  on  all 
cargo  for  all  freight  and  demurrage  under  this  charter-party; ''  the  char- 
terers having  re^hartered  the  ship  and  the  captain  signed  a  bill  of  lading 
for  the  cargo  by  which  freight  was  to  be  paid  at  a  certain  rate  per  ton 
on  the  weight  of  cargo  delivered,  and  the  freight  on  weight  actually  de- 
livered having  become  through  loss  of  weight  on  the  voyage  less  than  the 
agreed  freight  under  the  charter-party,  it  was  held  (following  Clink  v. 
Radford^  supra),  that  the  cesser  clause  discharged  the  charterers  from 
liability  under  the  charter-party  only  to  the  extent  to  which  the  lien  ob- 
tained by  the  shipowner  was  an  equivalent,  and  that  the  charterers  were 
still  liable  under  the  charter-party  for  the  difference.  Hansen  v.  Hav 
raid  (C.  A.  1894),  1894,  1  Q.  B.  612,  63  L.  J.  Q.  B.  744, 70  L.  T.  475. 

Where  money  is  advanced  by  the  freighter  for  the  use  of  the  ship,  it 
depends  on  the  terms  of  the  contract  whether  the  money  is  to  be  con- 
sidered as  in  advance  of  the  freight  (in  which  case  it  is  not  repayable 
in  case  of  freight,  properly  so  called,  not  being  earned),  or  whether  it 
is  advanced  as  a  loan,  in  which  case  the  freighter  has  no  insurable  in- 
terest in  it.  If  the  intention  is  that  the  money  is  to  be  in  advance  of 
freight,  it  must  be  expressed  in  clear  and  explicit  words.  Mansfield  v. 
MaUland  (1821),  4  B.  &  Aid.  582,  23  R.  R.  402. 


AMERICAN   NOTES. 

In  WaUon  v.  Duyhinch  (A.  D.  1806),  3  Johnson  (New  York),  335,  it  was 
held  (Kent,  C.  J.),  that  where  the  agreement  was  that  the  master  should 
suffer  the  plaintiff  to  proceed  in  the  vessel  as  a  passenger,  and  to  load  on 
board  goods  for  carriage  to  the  value  of  9600,  this  did  not  imply  a  contract 
to  deliver  the  goods,  but  only  to  make  all  due  and  6ond  fide  efforts  to  do  so, 
and  where  the  voyage  was  broken  up,  the  master  was  entitled  to  retain  the 
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freight.  **  The  English  books  are  almostt  silent  on  the  subject/'  said  Kent. 
In  Griggs  v.  Au^in,  3  Pickering  (Mass.),  20;  15  Am.  Dec.  175,  that  case  and 
the  principal  case  were  cited,  and  the  Coort  said :  **  In  the  English  cases  cited 
a  yery  nice  discrimination  has  been  adopted  between  a  contract  for  freight, 
which  indudes  an  obligation  to  transport  and  deliver,  and  a  contract  to  receive 
the  goods  on  board  the  vessel.  That  a  contract  of  the  latter  nature  may  be 
made,  so  that  it  will  be  considered  as  executed  by  the  mere  lading  of  the 
goods,  we  do  not  doubt ;  but  we  cannot  think  that  such  a  contract  can  be 
implied  from  the  meace  fact  of  the  frei^ts  being  paid  down;  because  reasons 
may,  and  often  do»  exist  for  exacting  this,  wit^iout  any  intention  to  vary  the 
legal  liabilities  of  the  parties.  If  persons  apply  for  a  passage  in  a  vessel,  as  is 
often  the  case  between  this  country  and  Great  Britain,  whose  responsibility 
may  be  doubtful,  and  they  are  received  on  board  at  the  customary  price 
on  condition  of  advancing  the  passage-money,  and  the  vessel  should  be 
wrecked  immediately  on  commencement  of  the  voyage,  so  that  the  pas- 
sengers would  have  id  seek  another  vessel,  and  pay  their  passage-money 
again,  we  cannot  think  that  the  master  or  shipowner  would  have  a  right  to 
retain  the  money,  unless  there  were  an  express  agreement  to  that  effect.  The 
case  of  Watson  v.  Duykinek,  above  cited,  is  somewhat  of  this  nature.  In 
that  case,  the  voyage  was  broken  up  two  days  after  its  commencement,  and 
the  passenger,  instead  of  being  carried  to  the  island  of  St.  Thomas,  was 
landed  in  Connecticut  He,  however,  was  not  allowed  to  recover  back  the 
passage-money  which  had  been  paid  in  advance,  on  the  ground  that  the  con- 
sideration was  an  agreement  on  the  part  of  the  master  to  suffer  him  to  pro- 
ceed in  the  sloop,  &c.,  and  that  the  master  had  suffered  him  to  come  on 
board,  which  was  an  execution  of  the  contract.  I  confess  this  does  not  seem 
to  me  to  be  the  most  obvious  effect  of  the  contract;  but  it  was  by  this  con- 
struction only  that  the  defendant  prevailed,  the  Court  being  clear  that,  were 
it  a  common  case  of  passage-money  paid  in  advance  by  the  principles  of  the 
marine  law  engrafted  into  the  common  law,  it  must  have  been  recovered 
back.  The  same  principle  applies  with  equal  force  to  money  paid  in  advance 
for  the  freight  of  goods.  Such  payment  does  not  import  a  relinquishment  of 
any  right,^£or  it  may  have  l>een  exacted,  because  the  goods  themselves  might 
not  be  a  sufficient  security  for  the  freight,  and  the  owner  of  the  goods  might 
not  be  responsible." 

'*  fiut  one  of  the  counsel  for  the  defendant  has  put  the  case  on  ground 
which  admits  the  general  principle  that  freight  may  be  recovered  back  when 
the  goods  are  not  delivered,  unless  there  be  an  agreement  to  the  contrary, 
but  he  insists  that  such  an  agreement  does  not  appear  from  the  evidence,  — 
that  is,  from  the  bill  of  lading  and  the  receipt  on  the  account.  But  we  think 
they  furnish  no  evidence  of  such  an  agreement ;  they  merely  prove  that  the 
freight  was  paid  in  advance. 

"  Indeed,  it  will  be  seen  at  once  that  if  the  payment  of  freight  thus  proved 
were  to  be  construed  into  a  stipulation  that  it  should  not  be  recovered  back, 
the  whole  doctrine  of  the  marine  law  on  this  subject  would  be  useless.  The 
maxim  is  that  freight  paid  in  advance,  if  the  goods  be  not  carried,  shall  be 
returned,  unless  there  be  a  stipulation  to  the  contrary.    Now,  if  the  mere 
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payment  proved  such  a  stipulation,  there  would  be  no  case  for  the  rule  to 
operate  upon.  So  that,  when  Mr.  Justice  Baylet  says  that  where  there  is  an 
express  stipulation  to  pay  freight  in  advance,  there  must  also  be  an  express 
stipulation  to  pay  it  back  in  order  to  entitle  the  shipper  to  recover,  he  means 
something  more  than  the  mere  payment  of  the  freight,  which  may  be  equivo- 
cal. He  means  undoubtedly  an  express  stipulation  in  the  contract,  because 
it  might  be  inferred  from  such  a  stipulation  that  the  parties  had  calculated 
hazards,  and  that  an  equivalent  had  been  obtained  in  some  form  for  the  ad- 
vance of  money,  which  otherwise  would  be  due  only  on  a  contingency.  And 
he  was  there  reasoning  upon  a  case  which  might  fairly  sustain  such  an 
argument." 


GAMING  AND  WAGERING. 

No.  1.— DA  COSTA  v.  JONES. 
(K.  B.  1778.) 

No.  2.— ALLEN  v.  HEAEN. 
(K.  B.  1785.) 

No.  3.  — GOOD  V.  ELLIOTT. 
(K.  B.  1790.) 

No.  4.  — JOHNSON  v.  BANK 
(K.  B.  1790.) 

RULE. 

According  to  the  common  law  of  England,  an  action 
might  be  maintained  on  a  wager,  although  the  parties  had 
no  previous  interest  in  the  question  on  which  it  was  laid, 
unless :  — 

1.  It  was  necessary  to  give  indecent  evidence ; 

2.  It  tended  to  disturb  the  peace  of  the  individual, 

and  of  society; 

3.  It  was  contrary  to  sound  policy ;  or 

4.  It  was  respecting  a  matter  prohibited  by  statute. 
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Da  Cotta  v.  Jonas. 

Cowp.  729-736. 

Wager.  —  BigJU  of  Action  at  Common  Law. 

An  action  will  not  lie  upon  a  voluntary  wager  between  two  indifferent  [729] 
personal  upon  the  sex  of  a  third,  apparently  a  man ;  having  acted,  and 
continuing  to  act,  as  such  iu  various  public  characters.  1.  Because  such  en- 
quiry tends  to  indecent  evidence.  2.  Because  it  tends  to  disturb  the  peace  of 
the  individual,  and  of  society.  —  But  indecency  of  evidence  is  no  objection  to  its 
being  received,  where  it  is  necessary  to  the  decision  uf  a  civil  or  criminal  right. 

This  was  an  action  of  assumpsit  upon  a  wager  between  the 
plaintiff  and  the  defendant  upon  the  sex  of  Monsieur  Le  Chevalier 
D'Eon ;  and  who  was  so  described  in  the  declaration,  which  stated 
that  the  defendant  on  the  4th  of  October,  1771,  in  consideration 
that  the  plaintiff  would  then  and  there  pay  him  seventy-five 
guineas,  undertook  to  pay  to  the  plaintiff  three  hundred  pounds 
in  case  the  Chevalier  should  at  any  time  prove  to  be  a  female. 

There  were  other  general  coimts  for  money  lent,  money  laid  out 
and  expended  for  the  use  of  the  defendant,  and  money  had  and 
received  by  the  defendjmt  to  the  use  of  the  plaintiff.  Plea,  non 
assumpsit  The  cause  was  tried  before  Lord  Mansheld  at  Guild- 
hall, at  the  sittings  after  Michaelmas  Term,  1777,  when  the  jury 
found  a  verdict  for  the  plaintiff :  damages  £300,  costs  40&  Mr. 
Bearcroft,  of  counsel  for  the  defendant,  had  moved  on  the  second 
day  of  this  term  to  arrest  the  judgment;  and  if  he  should  not  suc- 
ceed in  that,  then  that  the  defendant  might  be  at  liberty  to  stay 
the  proceedings,  and  obtained  a  rule  to  show  cause.  This  motion 
was  grounded  upon  an  objection  he  took  at  the  trial,  that  the 
plaintiff  ought  not  to  recover,  because  it  was  a  wager  upon  a 
question  tending  to  introduce  indecent  evidence.  To  this  it  was 
answered,  that  the  objection,  if  founded  at  all,  appeared  upon  the 
record ;  and  Lord  Mansheld  being  of  that  opinion,  the  objection 
was  then  overruled.  Afterwards,  on  Tuesday,  the  27th  of  January, 
in  this  term,  Lord  Mansfield  mentioned  this  case,  and 
applying  to  Mr.  Bearcroft,  said,  he  understood  *  his  only  [*  730] 
objection  was,  that  the  question  led  to  indecent  evidence. 
But  his  Lordship  added,  ''  There  is  another  ground  which  does  not 
appear  so  strong  upon  the  record  as  upon  the  evidence ;  which  is, 
that  it  materially  affects  the  interest  of  a  third  person.     If  I  am 
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right  in  that  objection,  the  plaintiff  ought  to  have  been  nonsuited. 
Therefore  I  mention  it,  that  you  may  move  for  a  new  trial  at  the 
same  time,  and  so  take  in  the  whole  of  the  question. "  This  addi- 
tion was  accordingly  made  to  the  rule. 

Mr.  Wfidlace,  Mr.  BuUer,  and  Mr.  Dunning  now  showed  cause, 
and  argued,  that  by  the  law  of  England  wagers  upon  every  pos- 
sible subject  are  lawful ;  such  only  excepted,  as  are  specially  pro- 
hibited by  positive  statute;  viz.,  wagering  policies  upon  ships, 
&c. ,  interest  or  no  interest,  and  such  as  are  made  void  by  the 
statutes  against  gaming.  But  even  these  were  lawful  antecedent 
to  the  statutes  that  restrain  them.  Every  other  subject,  therefore, 
remains  open  to  this  species  of  contract,  as  it  did  at  common 
law.  And  there,  whether  the  parties  were  interested  or  not  was 
totally  immaterial  But  if  it  were  material  in  this  case,  the  par- 
ties certainly  were  interested  from  the  moment  of  subscribing  to 
the  policy.  Any  objection,  however,  to  the  legality  of  a  wager 
is  idle,  when  it  is  considered  that  even  Courts  of  justice  have 
adopted  it  as  a  form  of  legal  proceeding,  and  try  all  feigned  issues 
in  that  shape.  The  single  question,  therefore,  is,  Whether  the 
sex  of  a  person  is  an  improper  subject  of  a  wager?  And  Ist,  As 
to  the  objection  that  it  tends  to  introduce  indecent  evidence ;  no 
doubt  many  such  wagers  have  existed.  Insurances  upon  the  sex 
of  children  unborn  are  frequent  Master  Holford's  policy  upon 
Lady  Lade's  child,  if  it  had  been  brought  to  trial,  would  equally 
have  led  to  indecent  evidence ;  but  no  one  ever  thought  it  void  or 
objectionable  on  that  account  In  pedigrees  it  is  not  uncommon 
for  the  same  sort  of  evidence  to  arise.  Suppose  a  wager,  whether 
a  particular  act  was  done  by  a  man  or  a  woman,  or  a  life  insur* 
ance  with  an  exception  as  to  a  particular  disease ;  the  discussion 
of  these  and  many  other  subjects  might  involve  the  greatest 
indecency.  But  Courts  of  justice  do  not  reject  the  contracts  of 
parties,  because  the  subject-matter  of  them  happens  to  be  indecent 
or  indecorous.  What  can  be  a  greater  violation  of  all  decorum 
than  for  two  sons  to  run  their  fathers'  lives  against  each  other. 
And  yet  the  case  of  the  Earl  of  March  v.  Pigott,  5  Burr.  2802, 

was  entertained,  and  solemnly  adjudged  in  this  Court  in 
[*  731]  favour  of  the  contract,  without  *  a  thought  or  idea  of  its 

being  liable  to  any  such  objection.  In  the  case  of  Jotus 
v.  Randall,  Hil.  14  Geo.  Ill,  B.  R  ;  Cowp.  37,  which  was  a 
wager  upon  the  event  of  a  suit  then  depending,  and  part  heard 
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before  the  House  of  Lords,  the  objection  of  its  being  contra  bonos 
mores  applied  in  the  strongest  manner  possible ;  because  the  essen« 
tial  requisite  to  the  validity  of  a  wager,  namely,  that  there  should 
be  an  equal  chance  of  winning  or  losing,  could  only  exist  in  that 
case  upon  the  supposition  that  the  House  were  so  ignorant  as  not 
to  know  the  law,  or,  knowing  it,  were  so  profligate  as  to  decide 
contrary  to  law.  But  the  Court  were  clear  in  overruling  the 
objection,  and  confirmed  the  contract  Here,  however,  the  objec- 
tion is  not  even  warranted  by  the  fact  For  the  subject-matter 
was  not  only  capable  of  being  proved,  but  has  been  proved  in 
three  successive  trials,  without  indecent  evidence.  The  time  to 
have  objected  would  have  been  when  any  such  evidence  appeared, 
not  because  it  possibly  might  appear.  There  is  nothing,  therefore, 
in  this  objection ;  and  if  there  were,  it  is  in  this  case  premature. 
2dly,  As  to  the  possibility  of  its  affecting  the  interest  of  a  third 
person ;  that  objection,  perhaps,  may  hold  where  the  proceedings 
are  merely  fictitious  or  collusive,  and  where  they  are  set  on  foot 
for  no  other  purpose  than  to  injure  a  third  person  who  is  innocent, 
as  in  Muilman's  Case,  Cas.  temp.  Hardwicke,  237.  But  the  ground 
upon  which  the  Court  interferes  in  such  a  case  is,  that  the  pro- 
ceedings are  a  contempt  of  the  Court;  and  therefore,  at  the 
instance  of  the  party  liable  to  be  injured,  the  Court  will  stay  them 
and  punish  the  contempt  So,  if  this  had  been  a  mere  contrivance 
to  affect  an  innocent  person,  the  Court  might  have  considered  it 
as  a  contempt  But  the  cases  are  totally  different  This  is  a  fair 
honCL  fide  wager,  made  no  less  than  ten  years  ago,  without  the 
smallest  intention  of  affecting  the  Chevalier  D'Eon  in  the  slightest 
degree.  The  silence  of  the  parties  till  this  time  clearly  shows 
that  And  even  now,  the  action  would  not  have  been  brought  to 
trial  but  for  the  evidence  furnished  by  the  Chevalier  herself  in 
her  dispute  with  Demorand.  But  in  what  manner  can  it  affect 
her  ?  There  is  nothing  criminal  in  having  assumed  the  habit  or 
the  form  and  character  of  a  man,  and  having  fought  the  battles 
of  her  country  or  served  it  as  a  minister  of  stete.  But  if  it  is 
criminal  the  consequences  arising  from  it  are  the  effect  of  her  own 
conduct  She  has  imposed  upcm  the  world  by  assuming  a  char- 
acter that  did  not  belong  to  her ;  and  therefore  ought  not 
to  be  protected  in  continuing  *  the  cheat  So  that,  either  [*  732] 
way,  the  objection  falls  to  the  ground.  And  if  the 
Chevalier  could  not  avail  herself  of  it,  a  fortiori  the  defendant. 
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who  is  an  indifferent  person,  cannot  But  is  it  not  every  day's 
practice  for  third  persons  to  be  affected,  and  very  materially  so, 
by  trials  in  the  common  and  ordinary  course  of  justice  ?  What 
could  be  more  painful  to  a  father  than  to  have  a  wager  upon  his 
own  life  laid  by  his  son,  publicly  canvassed  and  discussed  in  a 
Court  of  justice  ?  A  wager  was  lately  tried  upon  the  place  of 
nativity  of  the  Duchess  of  Hamilton  and  her  sister,  whether  it 
was  in  England  or  Ireland,  which  produced  an  inquiry  that  ascer- 
tained their  ages :  a  very  serious  inconvenience  probably  to  them, 
but  it  would  have  been  no  ground  for  staying  the  regular  proceed- 
ings of  a  Court  of  justice.  But  here  the  objection  itself  fails, 
because  all  the  public  characters  which  the  Chevalier  has  filled  are 
past  As  there  is  no  substantial  objection  therefore,  either  upon 
principle  or  authority,  nor  any  founded  in  fact,  to  bar  the  plain- 
tiff's right  of  action  in  this  case,  the  veixlict  ought  to  stand,  and 
the  rule  be  discharged. 

Mr.  Bearcroft  and  Mr.  T.  Cowper,  cantrd,  in  support  of  the 
rule.  —  There  is  suflBcient  foundation  for  staying  the  proceedings 
upon  both  objections ;  and  the  ground  is  this,  that  to  permit  such  a 
wager  to  be  discussed  in  a  Court  of  justice  is  contra  hoiios  mores. 
1.  It  tends  to  introduce  indecent  evidence,  where  it  is  not  neces- 
sary for  the  purpose  either  of  civil  or  criminal  justice,  upon  a 
question  in  which  the  parties  have  no  interest  whatever  but  of 
their  own  creating.  2.  It  tends  to  violate  the  peace  of  society  by 
exhibiting  a  third  person,  who  is  innocent,  in  a  ridiculous  and 
contemptible  light  to  all  the  world,  and  to  break  in  upon  his  pri- 
vate comfort  and  peace  of  mind.  Wagers  of  this  kind  are  in 
themselves  a  national  disgrace.  Ought  it  to  be  endured  in  any 
country,  that  two  persons  shall  lay  a  wager  upon  an  indecent 
subject,  and  then  call  upon  the  highest  Court  of  justice  in  the 
kingdom  to  determine  so  improper  a  question  ?  To  obviate  this 
objection  it  has  been  said  that  in  point  of  fact  no  indecent  evi- 
dence was  given  in  this  case ;  but  that  is  not  strictly  so.  The  ■ 
trial  certainly  was,  and  in  the  nature  of  it  could  not  but  be, 
indecent  And  it  is  upon  that  the  objection  turns :  not  whether 
the  language  of  the  witnesses,  or  the  mode  of  conducting  the  trial, 
was  indecent;  but  whether  the  nature  of  the  subject  was  such 
that  the  most  guarded  caution  and  wariness  in  the  mode  of  ex- 
pression could  not  prevent  indecent  ideas  from  arising  out  of 
the  cause  ?    Where  the  purposes  of  public  justice  require  that 
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indecent  *  evidence  should  be  given,  as  upon  an  indict-  [*  733] 
ment  for  a  rape,  the  Court  must  of  necessity  submit  to  the 
inconvenience;  otherwise  crimes  would  go  unpunished,  and 
offenders  escape.  So,  if  necessary  to  the  decision  of  private 
wrongs,  or  to  the  rights  of  individuals.  Mr.  Justice  Burnet 
therefore  was  clearly  wrong  (and  it  is  not  disputed  that  he  was 
so)  in  refusing  to  try  the  action  of  defamation  before  him,  in 
which  a  woman  charged  a  man  with  having  proclaimed  to  the 
world  that  she  had  a  defect  in  a  particular  part  of  her  body.  The 
defendant  by  way  of  plea  justified,  averring  that  it  was  true  she 
had  such  a  defect  When  the  cause  was  called  on  Mr.  Justice 
Burnet  threw  the  record  out  of  Court  But  the  plaintiff  was  an 
injured  person ;  therefore  he  certainly  ought  to  have  entertained 
the  suit  Suppose  a  question  were  to  arise  upon  the  right  of 
inheritance  of  an  hermaphrodite,  who.  Lord  Coke  says,  **  shall  be 
heir,  either  as  male  or  female,  according  to  that  sex  which  pre- 
vails (Co.  Litt  8  a,  29  b). "  For  the  sake  of  private  justice,  it 
would  be  necessary  to  hear  and  decide  upon  the  fact  So,  in  the 
case  of  a  particular  disease  excepted  out  of  a  policy  for  life.  But 
not,  if  it  were  a  mere  voluntary  wager,  whether  such  a  person 
were  an  hermaphrodite,  or  had  a  particular  disorder.  No  more 
would  the  Court  tolerate  a  wager  as  to  the  cause  why  a  married 
woman  did  not  breed.  And  numberless  other  instances  might  be 
put  So  palpable  is  the  objection,  that  it  is  impossible  to  illus- 
trate it  by  particular  cases  without  falling  into  indecency.  2.  It 
affects  the  peace  and  comfort  of  a  third  person,  and,  as  such,  the 
peace  of  society.  The  cases  to  which  this  has  been  compared  bear 
no  similitude  to  it  There  is  no  ridicule  attending  a  wager  upon 
the  sex  of  an  unborn  child.  In  the  case  of  the  Earl  of  March  v. 
Pigotty  the  reproach  did  not  fall  upon  those  who  were  the  subject 
of  the  wager,  but  upon  the  parties  themselves  who  laid  it  Jones 
V.  Randal  was  a  hedging  wager  by  a  party  who  was  interested : 
it  reflected  on  nobody.  The  event  was  quite  uncertain ;  and  the 
Court  determined  that  there  was  no  objection  to  it,  either  in 
morality  or  policy.  (Lord  Mansfield.  — Never  was  a  question 
more  doubtful  how  it  would  be  decided  till  it  was  actually  deter- 
mined.) But  in  this  case  the  interest  of  D'Eon,  as  well  as  his 
private  feelings,  are  most  materially  affected.  By  the  investiga- 
tion of  his  sex  he  may  be  exposed  to  ridicule  and  contempt.  And 
if,  as  was  assumed  in  the  argument,  it  goes  to  prove  him  an 
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impostor,  it  ia  adding  infamy  to  ridicule.  It  can  never  be  that 
mere  volunteers  in  a  wager  shall  be  permitted  wantonly 
[*  734]  to  expose  to  the  public  view  ♦  every  defect  and  imperfec- 
tion of  those  they  think  fit  to  select  for  the  purpose ;  and, 
in  aid  of  the  inquiry,  disturb  the  peace  of  whole  families,  by  call- 
ing confidential  friends,  professional  attendants,  near  relations, 
and  necessary  attendants  to  give  testimony  of  the  fact  There- 
fore, upon  principles  of  justice,  the  Court  will  now  do  what  ought 
to  have  been  done  at  the  trial,  and  allow  the  objection. 

Lord  Mansfield.  — This  case,  upon  the  trial  of  the  first  cause, 
made  a  great  noise  all  over  Europe ;  and  soon  afterwards  I  own 
I  was  sorry  that  the  answer  given  to  the  objection  made  at  the 
trial,  *"  that  it  appeared  upon  the  record, "  had  been  so  hastily 
given  way  to  by  me.  I  was  sorry  that  the  nature  of  the  action 
had  not  been  more  fully  considered.  I  was  sorry  for  another 
thing,  that  tlie  witnesses  who  were  subpoenaed  had  not  been  told 
they  might  refuse  to  give  evidence  if  they  pleased.  But  no  objec- 
tion was  made  on  their  behalf  by  the  counsel  for  the  defendant, 
nor  did  any  of  themselves  apply  for  protection,  or  hesitate  to 
answer.  I  have  since  heard  that  many  of  them  were  confidential 
persons,  servants,  and  others  employed  in  the  way  of  their  profes- 
sion and  business.  Had  any  of  them  demurred,  it  would  have 
opened  the  nature  of  the  action.  That  two  men,  by  laying  a  wager 
concerning  a  third  person,  might  compel  his  physicians,  relations, 
and  servants  to  disclose  what  they  knew  relative  to  the  subject- 
matter  of  that  wager,  would  have  been  an  alarming  proposition ; 
the  bare  stating  it  would  have  startled.  Indeed,  the  objection 
being  put  upon  the  general  crude  ground  of  the  cause  leading  to 
indecent  evidence,  and  not  upon  the  special  nature  of  this  case, 
did  not  strike  me.  For  indecency  of  evidence  is  no  objection  to 
its  being  received,  where  it  is  necessary  to  the  decision  of  a  civil 
or  criminal  right ;  and  upon  that  ground  we  think  Mr.  Justice 
Burnet  did  wrong  in  rejecting  the  case  that  came  before  him ;  for 
there  the  party  had  received  an  injury.  But  if  it  had  been  an 
action  upon  a  wager,  whether  such  a  woman  had  such  a  defect  or 
infirmity,  it  would  have  been  nearly  the  present  case.  Indifferent 
wagers  upon  indifferent  matters,  without  interest  to  either  of  the 
parties,  are  certainly  allowed  by  the  law  of  this  country,  in  so  far 
as  they  have  not  been  restrained  by  particular  Acts  of  Parliament ; 
and  the  restraints  imposed  in  particular  cases  support  the  general 
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rule.  For  where  Parliament  interposes  and  says,  **  Unless  you 
have  an  interest  in  such  a  case,  any  wager  or  insurance  upon  it 
shall  be  void  and  of  no  effect ; "  it  implies  that  in  cases 
not  specially  *  prohibited  by  Act  of  Parliament,  parties  [*  735] 
may  wager  or  insure  at  pleasure.  And  this  species  of  con- 
tract has,  in  fact,  gone  to  an  extent  that  is  much  to  be  complained 
of.  Whether  it  would  not  have  been  better  policy  to  have  treated 
all  wagers  originally  as  gaming  contracts,  and  so  have  held  them 
void,  is  now  too  late  to  discuss.  They  have  too  long  and  too  often 
been  held  good  and  valid  oontracts.  But  notwithstanding  they 
have  been  so  generally  entertained,  there  must  be  a  variety  of 
instances  where  the  voluntary  act  of  two  indifferent  parties,  by 
laying  a  wager,  shall  not  be  permitted  to  form  a  ground  for  an 
action  or  a  judicial  proceeding  in  a  Court  of  justice.  Suppose  a 
wager  between  two  people,  that  one  of  them,  or  that  a  third  per- 
son, shall  do  a  criminal  act.  To  go  from  stronger  cases  to  those 
that  are  less  strong :  "  I  lay  you  a  wager  you  do  not  beat  such  a 
person.  You  lay  that  you  will. "  Such  a  wager  would  be  void, 
because  it  is  an  incitement  to  a  breach  of  the  peace.  Suppose  the 
subject-matter  of  a  wager  were  a  violation  of  chastity,  or  an 
immoral  action,  "  I  lay  I  seduce  such  a  woman. "  Would  a 
Court  of  justice  entertain  an  action  upon  such  a  wager  ?  Most 
clearly  not ;  because  it  is  an  incitement  to  immorality.  Suppose 
a  wager  upon  a  subject  contra  honos  mores,  like  the  case  of  Sir 
Charles  Sedley ;  would  a  Court  of  justice  try  a  wager  that  incites 
to  such  indecency  ?  It  may  be  said  there  are  no  adjudged  cases ; 
but  you  offend ;  you  misbehave  by  laying  such  a  wager.  To  come 
nearer  to  the  point :  suppose  a  wager  that  affects  the  interest  or 
the  feelings  of  a  third  person,  which  is  one  of  the  grounds  upon 
which  the  motion  for  a  new  trial  in  this  case  has  been  argued ; 
for  instance,  that  such  a  woman  has  committed  adultery.  Would 
a  Court  of  justice  try  the  adultery  in  an  action  upon  such  a  wager  ? 
Or,  a  wager  that  an  unmarried  woman  has  had  a  bastard.  Would 
you  try  that  ?  Would  it  be  endured  ?  Most  unquestionably  it 
would  not  Because  it  is  not  only  an  injury  to  a  third  person, 
but  it  disturbs  the  peace  of  society ;  and  in  either  of  these  two  last 
cases  the  party  to  be  affected  by  it  would  have  a  right  to  say. 
How  dare  you  bring  my  name  in  question  ?  If  a  husband  com- 
plains of  adultery,  he  shall  be  allowed  to  try  it,  because  he  is  a 
party  injured.     So,  if  it  be  necessary  to  justice  to  try  whether 
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such  a  one  is  a  bastard,  it  shall  be  tried.  But  third  persons, 
merely  for  the  purpose  of  laying  a  wager,  shall  not  thus  wantonly 
expose  others  to  ridicule,  and  libel  them  under  the  form  of  an 
action. 

We  then  come  to  the  present  case,  which  is  shortly  this :  Here 
is  a  person  who  appears  to  all  the  world  to  be  a  man ;  is 
[*  736]  *  stated  upon  the  record  to  be  •*  Monsieur  Le  Chevalier 
D'Eon ;  '  has  acted  in  that  character  in  a  variety  of  capaci- 
ties ;  and  has  his  reasons  and  advantages  in  so  appearing.  Shall 
two  indifferent  people,  by  a  wager  between  themselves,  injure  him 
so  as  to  try  in  an  action  upon  that  wager.  Whether  (as  was  said 
in  the  argument)  he  is  a  cheat  and  impostor  ?  or  show  that  he  is 
a  woman,  and  be  allowed  to  subpoena  all  his  intimate  friends  and 
confidential  attendants  to  give  evidence  that  will  expose  him  all 
over  Europe?  It  is  monstrous  to  state.  It  is  a  disgrace  to 
judicature.  And  if  the  Chevalier,  by  application  to  the  Court  or 
otherwise,  had  come  and  said,  **  Here  is  a  villainous  wager  laid  to 
injure  me;  I  pray  the  Court,  as  a  third  person  whose  interest  it 
affects,  to  stop  it, "  —  the  Court  would  instantly  have  done  it,  upon 
the  same  principle  as  the  Court  stayed  the  proceedings,  upon  the 
application  of  Mr.  Muilman,  in  the  case  of  Coxe  v.  PhUlips,  Cas. 
temp.  Hardwicke,  237.  Wherever  a  question  arises  upon  a  real 
matter  of  right,  though  the  interest  of  third  persons,  not  parties, 
may  be  affected  by  it,  it  shall  be  tried.  If  a  witness  lays  a  wager 
upon  the  subject-matter  in  dispute  between  a  third  person,  it  does 
not  affect  his  evidence  so  as  to  defeat  either  party  of  it 

I  think  the  other  ground  is  material.  The  question  is  upon  the 
sex  of  a  person,  to  the  appearance  of  all  the  world  a  man ;  and 
who,  for  reasons  of  his  own,  thinks  proper  to  keep  his  sex  a  secret 
The  medium  of  proof  upon  such  a  question  must  arise  from  the 
circumstances  that  distinguish  the  sexes.  This  necessarily  tends 
to  introduce  all  the  indecent  evidence  such  an  inquiry  can  involve. 
Suppose  two  persons  were  to  lay  a  wager  upon  a  mark  or  defect 
in  a  woman's  body.  Will  the  Court  say  they  would  suffer  her 
chambermaid  to  be  called,  to  give  evidence  upon  such  a  question. 
The  case  mentioned  in  the  ai^ument,  of  an  insurance  by  two  sons 
upon  the  lives  of  their  respective  fathers,  and  other  cases,  where 
the  life  of  one  person  is  run  against  another,  are  not  cases  that 
injure  or  affect  the  individuals  who  happen  to  be  made  the  subject 
of  such  wagers.     They  are  no  reflection  or  injury  to  them.     So, 
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a  wager  whether  the  next  child  shall  be  a  boy  or  a  girl  hurts  no 
one.  But  the  present  case  is  indecent  in  itself,  and  manifestly  a 
gross  injury  to  a  third  person ;  therefore,  ought  not  to  be  endured. 
We  think  the  objection  appears  sufficiently  upon  the  record,  and 
that  there  is  ground  enough  upon  these  allegations  to  arrest  the 
judgment 

The  three  other  Judges  concurred. 

Per  Curiam.  Rule  for  arresting  the  judgment  absoltUe. 


Allen  ▼.  Heam. 

1  Term  Rep.  56-60  (1  R.  R.  149). 

Wager.  —  IHegaUty.  —  PoUHccd  Election* 

A  wager  between  two  voters  with  respect  to  the  event  of  an  election  of  [56] 
a  member  to  serve  in  Parliament,  laid  before  the  poll  began,  is  illegal. 

Assumpsit  upon  a  wager.  This  was  an  action  tried  before  Lord 
Mansfield  at  the  sittings  after  last  term,  at  Guildhall,  to  recover 
£100  won  on  a  wager  by  the  plaintiff  of  the  defendant,  on  the 
event  of  an  election  of  a  member  to  serve  in  Parliament  for  the 
borough  of  South wark,  when  the  jury  found  the  following  special 
case:  — 

*  That  the  borough  of  Southwark  sends  two  members  to  [*  57] 
Parliament ;  and  that  on  the  22d  June,  1784,  there  was  a 
vacancy  in  the  room  of  Sir  Barnard  Turner.  That  Mr.  Le  Mesurier 
and  Sir  Richard  Hotham  were  candidates  for  the  said  borough. 
That  the  plaintiff  and  the  defendant  were  voters  and  partisans  of 
the  respective  candidates,  and  had  canvassed  and  taken  decided 
parts  on  opposite  sides ;  the  plaintiff  being  for  Mr.  Le  Mesurier, 
and  the  defendant  siding  with  Sir  Richard  Hotham,  before  the  bet 
was  made.  That  the  bet  stated  in  the  first  count  of  the  declara- 
tion was  made  before  the  poll  began,  and  both  parties  voted  for 
their  respective  friends,  and  solicited  other  voters.  That  Mr.  Le 
Mesurier  was  duly  elected,  and  returned  as  member  of  the  said 
borough  at  the  said  election. 

The  question  is,  whether  the  plaintiff  is  entitled  to  recover  in 
this  action  ? 

Le  Mesurier  for  the  plaintiff  observed,  that  as  wagers  in  general 
were  legal  he  might  put  it  on  the  defendant's  counsel  to  show  in 
what  respect  the  present  instance  was  an  exception  from  that 
VOL.  XII. —25 
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general  rule.  However,  he  would  show  that  this  was  not  within 
any  of  the  exceptions  yet  laid  down  in  Courts  of  law  upon  this 
subject  The  objection  at  the  trial  was,  that  such  a  wager  was 
against  sound  policy,  and  so  against  common  law ;  but  at  common 
law  everything  was  not  considered  as  contrary  to  sound  policy, 
which  might  be  injurious  to  society,  or  which  might  tend  to  make 
men  bad  citizens ;  otherwise  all  gaming  contracts  would  have  been 
void  at  common  law;  so  would  insurances  without  interest;  so 
would  stock -jobbing,  — without  the  necessity  of  particular  statutes 
being  passed  for  that  purpose.  What,  then,  were  the  decisions? 
There  were  only  two  cases  in  which  wagers  were  unlawful,  both 
of  which  are  laid  down  in  Da  Costa  v.  Jones,  Cowp.  729  [p.  377, 
ante].  First,  where  the  interest  of  third  persons  is  concerned,  as 
when  the  discussion  on  which  the  wager  depends  may  be  injurious 
to  them ;  in  which  case  the  law  says  an  innocent  person  shall  not 
suffer  from  a  mere  voluntary  transaction  between  two  strangers. 
Secondly,  where  the  public  is  directly  injured;  as  where  the 
wager  is  an  incitement  to  a  breach  of  the  peace,  as  if  a  man  lay 
a  wager  that  he  will  knock  another  down;  or  an  inducement 
to  immorality,  as  if  he  lay  that  he  will  seduce  a  woman.  A 
third  principle   was   attempted  to  be   laid   down    in   Foster  v. 

Tliackery,  Tr.  21  Geo.  III.,  B.  R,^  that  wagers  were 
[*58]  *  unlawful  from  the  magnitude  and  public  nature  of  the 

subject-matter.  But  that  was  never  decided ;  and  he  con- 
ceived even  that  that  wager  was  good ;  for  in  1  Lev.  33  there  is  a 
wager  on  Charles  II.  's  restoration,  where  the  objection  was  never 
taken.  And  the  Act  of  7  Ann. ,  c.  16,  makes  void  all  wagers  on 
peace  or  war  for  a  limited  time.  The  Legislature  must  therefore 
have  considered  them  to  be  lawful  both  before  the  passing  and 
after  the  expiration  of  the  Act  But  the  case  of  Jones  v.  Randall, 
Cowp.  37,  is  decisive ;  for  there  it  was  resolved  that  wagers  may 
be  laid  on  the  administration  of  the  laws.  That  was  a  subject  of 
greater  importance  than  the  present  The  question  whether  any 
particular  member  shall  be  returned  to  Parliament  bears  not  the 
least  comparison  to  it  The  share  which  he  has  in  the  Legislature 
is  so  small,  and  the  probability  of  the  public  being  at  all  aflfected 

1  That  was  a  wager  that  war  would  48.    The  Courts  of  B.  R.  and  C.  B.  were 

be  declared  against  France  within  three  of  opinion  that  it  was ;  and  the  Ckmrt  of 

months :  the  opinion  of  the  twelve  Judges  Exchequer  contra.    But  no  judgment  was 

wa8  taken  on  the  point  whether  that  wager  ever  given  on  the  case,    [l  T.  R.  57,  n.; 

were  void  under  the  Stat.  U  Geo.  III.,  c.  1  R.  R.  149,  n.] 
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by  his  election  is  so  remote,  as  not  to  be  mentioned  in  competition 
with  so  momentous  a  question,  as  what  measure  shall  be  dealt  out 
to  the  subject  from  the  highest  tribunal  of  justice.  He  concluded 
therefore  that  this  question  stood  clear  of  any  objection  which 
had  been  yet  allowed  by  the  Court ;  for  this  was  the  case  of  a 
bond  fide  wager,  the  parties  betting  on  the  side  in  which  they  were 
engaged,  and  for  which  they  had  been  canvassing.  Had  corrup- 
tion been  either  intended  or  practised,  the  transaction  would  have 
worn  a  diflFerent  complexion,  and  would  then  have  been  tried  by 
different  rules. 

Wood,  eontra,  contended  that  this  wager  was  void  on  the  general 
principles  which  had  been  adopted  in  Jones  v.  Randall^  where  it 
was  to  be  collected  that  a  wager  was  void  if  against  the  prin- 
ciples of  morality  or  sound  policy.  That  the  case  of  Jones  v. 
Randall  was  distinguishable  from  the  present,  for  there  neither 
of  the  parties  concerned  had  any  influence  in  the  decision  of  the 
question,  though  they  were  interested  in  the  event.  That  this 
action  was  not  only  repugnant  to  morality  and  sound  policy,  but 
particularly  so  to  all  the  Acts  of  Parliament  that  had  been  passed 
for  preserving  the  purity  of  elections.  That  it  countenanced 
bribery  in  the  highest  degree ;  and  at  all  events  was  the  means 
of  influencing  voters  before  the  election,  for  it  was  equivalent  to 
binding  themselves  under  such  a  penalty  to  vote  for  a  particular 
person. 

The  case  of  Jones,  assignee  of  Knight,  v.  Parry  was  a  bet  upon 
the  Bristol  election,  which  was  tried  before  Lord  Mansfifld  at 
Guildhall     There  it  did  not  appear  whether  the  parties 
were  voters  or  *  not ;   for  the  moment  Mr.  Wallace  had  [*  59] 
opened  the  case,  Lord  Mansfield  thought  it  was  a  colour 
for  bribery,  and  nonsuited  the  plaintiff. 

Le  Mesurier,  in  reply,  denied  that  the  laws  watched  the  exercise 
of  that  public  trust  which  was  lodged  in  the  voter,  with  such 
jealousy  as  was  contended  for  by  the  defendant's  counsel.  All  it 
required  was  that  he  should  not  sell  his  vote :  he  was  open  to  all 
other  motives  of  partiality,  prejudice,  affection,  or  resentment, 
which  are  so  highly  criminal  in  other  public  trusts.  He  may 
withhold  his  vote  entirely  if  he  please,  or  he  may  engage  it  by  a 
previous  promise,  and  such  a  promise  will  bind  many  honest  men 
much  more  forcibly  than  any  influence  arising  from  pecuniary 
considerations  like  the  present 
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The  principle  of  elections  is  that  they  should  be  free ;  and  that 
freedom  is  not  aflfected  by  any  restriction  which  the  voter  volun- 
tarily imposes  upon  himself.  But  if  this  be  an  influence,  it  must 
be  such  an  one  as  the  candidate  could  employ ;  now  he  could  not 
procure  a  vote  by  endeavouring  to  persuade  a  voter  that  he  might 
gain  by  laying  such  a  wager  as  the  present.  It  is  absurd  to 
call  this  an  influence  which  can  operate  only  indirectly,  but  not 
directly ;  which  is  binding  only  when  it  originates  with  the  voter 
himself,  but  which  becomes  ridiculous  if  suggested  by  the  party 
for  whose  benefit  it  is  to  be  created.  And,  in  fact,  it  is  no  benefit 
to  the  candidate,  for  if  it  secure  him  one  vote  it  equally  alienates 
another. 

Lord  Mansfield,  Ch.  J.  —  Whether  this  particular  wager  had 
any  other  motive  than  the  spirit  of  gaming,  and  the  zeal  of  both 
parties,  I  do  not  know ;  but  this  question  turns  on  the  species  and 
nature  of  the  contract,  and  if  that  be  in  the  eye  of  the  law  corrupt, 
and  against  the  fundamental  principles  of  the  Constitution,  it  can- 
not be  supported  by  any  Court  of  justice.  One  of  the  principal 
foundations  of  this  Constitution  depends  on  the  proper  exercise  of 
this  franchise,  that  the  election  of  members  of  Parliament  should 
be  free,  and  particularly  that  every  voter  should  be  free  from 
pecuniary  influence  in  giving  his  vote. 

This  is  a  wager  in  the  form  of  it  by  two  voters,  and  the  event 
is  the  success  of  the  respective  candidates.  The  success,  there- 
fore, of  either  candidate  is  material ;  and  from  the  moment  the 
wager  is  laid  both  parties  are  fettered.  It  is  therefore  laying 
them  under  a  pecuniary  influence ;  it  is  making  each  of  them  in 
the  nature  of  a  candidate.  If  this  be  allowed,  every  other  wager 
may  be  allowed.  But  this  is  not  all  —  a  gaming  contract  should 
not  be  encouraged  if  it  has  a  dangerous  tendency.  What 
[*  60]  is  so  easy  as,  in  a  case  where  a  *  bribe  is  intended,  to  lay 
a  wager  ?  It  is  diflBcult  to  prove  that  the  wager  makes  him 
give  a  contrary  vote  to  what  he  would  otherwise  have  done ;  but 
still  it  is  a  colour  for  bribery.  It  has  an  influence  on  his  mind. 
Therefore,  in  the  case  in  Cowper,  if  the  wager  had  been  laid  with 
a  Lord  of  Parliament  or  a  Judge,  it  would  have  been  void  from  its 
tendency,  without  considering  whether  a  bribe  were  really  intended 
or  not     This  is  of  that  nature,  and  therefore  void. 

WiLLES,  J. ,  delivered  his  opinion  to  the  same  effect 

AsHHURST,  J.  —  It  is  a  very  different  case  from  engaging  a  vote 
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by  a  promise  only,  because  many  things  may  happen  to  release  a 
man  from  such  an  engagement  with  perfect  honour,  as  if  the  can- 
didate's  character  were  impeached,  &c.  ;  but  the  bias  occasioned 
by  a  wager  cannot  be  so  got  rid  of. 

BULLEB,  J.  —  If  you  put  the  case  of  a  wager  between  a  voter  and 
another  person  who  is  not  one,  it  is  a  palpable  bribe;  it  is  a  sum 
of  money  laid  to  procure  a  particular  vote,  and  that  case  cannot  be 
distinguished  from  the  present  The  bias  is  exactly  the  same ;  it 
is  a  pecuniary  compensation.  It  is  true,  as  the  counsel  for  the 
plaintiff  said,  that  the  law  leaves  it  to  the  voter  to  exercise  his 
franchise  or  not;  but  it  also  requires  him  to  be  free  till  the  last 
moment  of  giving  or  withholding  his  vote,  which  he  cannot  be, 
if  he  has  laid  such  a  wager  as  the  present 

Let  thepoatea  he  delivered  to  the  defendant. 


Good  V.  Elliott 

3  Term  Rep.  693-706  (1  R.  R.  803). 

Wager. —  Common-law  Bight  of  Action, 

A  wager  that  A  had  purchased  a  wagon  of  B  is  not  void  at  common  [693] 
law,  nor  prohibited  by  Stat.  14  Geo.  III.,  c  48;  and  an  action  may  be 
maintained  upon  it 

This  was  an  action  upon  a  wager.  The  first  count  stated  that 
there  was  a  discourse  between  the  plaintiff  and  defendant  concern- 
ing a  waggon  lately  belonging  to  David  Coleman,  and  the  question 
was  whether  one  Susannah  Tye  had  or  had  not  before  a  certain 
day  bought  the  waggon.  That  the  defendant  betted  the  plaintiff 
five  guineas  that  Susannah  Tye  had  before  that  time  bought  the 
waggon;  and  that  the  plaintiff  betted  the  defendant  five  guineas 
that  S.  Tye  had  not  before  that  time  bought  the  waggon.  That 
the  bet  was  to  be  decided  by  D.  Coleman  and  S.  Tye.  That  each 
deposited  Is.  in  the  hands  of  one  E.  Heath,  to  be  paid  to  the 
plaintiff  in  case  D.  Coleman  and  S.  Tye  should  say  and 
determine  that  S.  Tye  had  not  before  that  *  time  bought  [*  694] 
the  waggon,  or  to  the  defendant  in  case  they  should  say 
that  he  had,  &c.  There  were  other  counts,  laying  the  wager  in 
different  forms,  but  in  substance  the  same.  Plea,  non  assumpsit 
After  verdict  for  the  plaintiff, 

A  rule  was  obtained  in  Michaelmas  Term,  29  Geo.  III. ,  to  show 
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cause  why  the  judgment  should  not  be  arrested,  which,  after  argu- 
ment by  Erskine  and  Shepherd,  in  support  of  the  rule,  and  Garrow, 
contra,  stood  over  for  the  opinion  of  the  Court  till  this  term. 

Grose,  J.  [after  stating  the  case].  —  The  ground  of  the  motion 
in  arrest  of  judgment  is  that  all  wagers  are  illegal  where  the  party 
has  no  other  interest  in  the  subject-matter  of  them  than  that 
which  he  chooses  to  create  by  his  bet  In  thus  stating  the  prop- 
osition, it  seems  admitted  that  some  wagers  are  legal ;  and,  indeed, 
it  cannot,  after  the  different  authorities  which  have  been  decided, 
be  doubted.  Andrews  v.  Heme,  1  Lev.  33,  and  Walcott  v.  Tappin, 
1  Keb.  56,  65,  are  in  point  Those  cases  were  on  a  wager  of  20«. 
to  £20  whether  Charles  Stuart  would  be  King  of  England  within 
twelve  months  then  next  following,  which  upon  a  motion  in  arrest 
of  judgment  was  held  good.  It  is  true  that  that  was  not  the 
objection  there  insisted  upon ;  but  those  who  objected  would  un- 
doubtedly have  made  it,  if  it  could  have  been  supposed  to  have 
any  foundation.  But  actions  on  wagers  have  been  innumerable ; 
and,  as  to  this  point,  what  was  said  by  Lord  MANsnELD  in  the 
case  of  Da  Costa  v.  Jones,  Cowp.  729  [p.  377,  ante],  is  decisive. 
It  is  there  laid  down  that  wagers  are  not  void  qud  wagers ;  and 
that  the  restraints  imposed  on  certain  species  of  wagers  by  Acts 
of  Parliament  are  exceptions  to  the  general  rule,  and  prove  it  It 
has  been  argued,  however,  that  they  are  void  as  gaming  contracts, 
and  therefore  against  sound  policy.  If  they  were,  the  14  Geo.  III. , 
c.  48,  would  have  been  unnecessary ;  neither  would  there  have  been 
any  occasion  for  the  elaborate  opinion  delivered  by  Lord  Mansfield 
in  Da  Costa  v.  Jones,  in  which  he  took  much  pains  to  state  the 
particular  ground  on  which  that  wager  was  void.  It  would  have 
been  enough  to  have  said  that  it  was  a  gaming  contract,  and  there- 
fore void.  On  that  ground  every  declaration  on  a  wager  would 
have  been  demurrable  to ;  and  there  would  have  been  an  end  to 
this  species  of  action  which  we  have  so  repeatedly  heard  of.  Lord 
Mansfield,  indeed,  in  that  case,  lamented  that  wagers 
[*695]  were  not  void  as  gaming  contracts.  Every  *  wager,  I 
admit,  is  not  legal,  and  the  grounds  on  which  they  may 
be  void  are  fully  stated  by  Lord  Mansheld  in  Da  Costa  v.  Jones  ; 
such  as  a  wager  which  would  be  an  incitement  to  a  breach  of  the 
peace  or  to  immorality,  or  one  that  would  affect  the  feelings  or 
interests  of  a  third  person,  or  expose  him  to  ridicule,  or  libel 
him ;  and  the  reason  he  gives  is,  because  they  are  not  only  injuri- 
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ous  to  a  third  person^  but  disturb  the  peace  of  society  \  and  he 
might  have  added,  what  was  said  in  Aiherford  v.  Beard,  2  T.  R 
610  (1 ILR  556),  that  those  also  are  void  which  are  against  sound 
policy.  We  may  then  take  the  rule  to  be  that  those  wagers  are 
bad  which,  bj  injuring  a  third  person,  disturb  the  peace  of  society, 
or  which  militate  against  the  morality  or  sound  policy  of  the 
kingdom.  Then  has  this  bet  any  such  tendency  ?  It  is  a  bet  con- 
cerning a  waggon  then  lately  belonging  to  David  Coleman,  that 
Susannah  Tye  had  bought  it  before  the  bet  was  made ;  which  was 
to  be  decided  by  David  Coleman  and  Susannah  Tya  Now  it  does 
not  appear  to  me  that  such  a  bet  is  an  injury  to  any  one  but  the 
loser;  or  that  it  disturbs  the  peace  of  society,  or  that  it  is  against 
morality  or  sound  policy.  It  may  be  said  that  it  may  involve  a 
question  whether  S.  Tye  stole  it;  but  it  does  not  necessarily 
involve  that  question ;  and  therefore,  after  verdict,  we  are  to  pre- 
sume that  it  did  not  It  would  be  strange  to  presume  that  it  did, 
when  upon  the  face  of  the  first  count  the  bet  is  to  be  decided  by 
ber  and  Coleman.  Then  can  it  be  said  that  the  wager  is  void 
because  it  respects  the  interest  of  a  third  person  ?  I  cannot  say 
so,  because  I  find  no  such  rule  laid  down  in  Da  Costa  v.  Jones. 
Lord  Mansfield,  it  is  true,  amongst  wagers  not  to  be  permitted, 
classes  those  which  affect  the  interest  of  third  persons ;  but  why  ? 
Because  they  are  not  only  an  injury  to  a  third  person,  but  disturb 
the  peace  of  society.  And,  indeed,  in  most  of  the  wagers  that 
have  been  laid  the  interests  of  third  persons  have  been  in  some 
degree  involved.  Upon  that  ground  the  wager  in  1  Lev.  33  might 
have  been  held  bad.  I  therefore  think  that  the  declaration  is 
supportable  at  common  law.  But  it  hath  been  argued  that  since 
the  14  Gea  III.  every  wager  of  this  sort  is  void.  Now  the  case 
of  Da  Costa  v.  Jon^  was  since  that  statute,  and  yet  this  objection 
did  not  occur  either  to  the  counsel  who  argued  against  the  wager, 
or  to  Lord  Mansfield.  That  was  *"  an  Act  for  regulating  insurances 
upon  lives,  and  for  prohibiting  all  such  insurances,  except 
in  cases  where  *  the  persons  insuring  shall  have  an  interest  [*  696] 
in  the  life  or  death  of  the  persons  insured. "  The  pre- 
amble states  that  inconveniences  had  arisen  from  the  making 
insurances  on  lives  or  other  events  wherein  the  party  had  no 
interest,  and  for  remedy  enacts  that  no  insurance  shall  be  made 
on  lives,  or  any  other  event,  wherein  the  person  on  whose  account 
such  policy  shall  be  made  shall  have  no  interest,  or  by  way  of 
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gaming  or  wagering;  and  avoids  every  assurance  made  contrary 
thereto.  If  the  Legislature  had  intended  to  make  all  wagers  void, 
it  is  extraordinary  that,  the  statute  did  not  enact  '^  that  all  and 
every  wager  and  wagers  upon  any  event  in  which  the  person  mak- 
ing the  wager  shall  have  no  interest  shall  be  void. " .  It  has  been 
said,  indeed,  that  such  is  the  meaning  of  the  words  **  by  way  of 
gaming  or  wagering.  *  But  to  put  such  meaning  on  those  words 
would,  in  my  opinion,  be  to  torture  the  plain  sense  of  plain  words. 
The  statute  evidently  meant  that  every  insurance  on  lives,  or  on 
any  event,  in  which  the  assured  has  not  an  interest,  shall  be  void, 
whether  such  insurance  be  effected  in  the  form  of  a  policy,  or  by 
way  of  gaming  or  wagering.  And  if  the  construction  contended 
for  by  the  defendant  be  the  true  one,  it  leads  to  this  extraordinary 
proposition,  that  a  statute  which  concerns  every  part  of  the  com- 
munity, and  was  passed  in  1774,  has  never  been  understood  by 
any  one  till  1790.  To  say  that  every  wager  is  prohibited  by  this 
statute  is  to  say  that  every  wager  is  an  insurance,  and  that  the 
Parliament  intended  to  describe  a  wager  by  calling  it  an  insur- 
ance, which  I  am*  of  opinion  was  not  their  intent  If  it  were, 
they  have  used  a  number  of  unnecessary  words  to  render  obscure 
what  a  few  words  would  have  made  plain  and  obvious  to  the 
meanest  capacity.  For  these  reasons  I  think  that  every  wager  is 
not  void,  either  at  common  law  or  by  the  above  statute ;  that  this 
wager  is  neith6r  an  inciitement  to  a  breach  of  the  peace,  or  any 
immorality ;  that  it  neither  exposes  to  ridicule,  or  libels  any  one; 
nor  does  it  so  affect  the  feelings  or  interest  of  any  one  as  to  cause 
any  injury  to  him,  or  disturb  the  peace  of  society.  And  that 
after  the  cases  which  have  been  determined,  to  say  that  this 
action  cannot  be  maintained  would  be  to  make  law,  and  not  to 
interpret  it  Therefore  I  am  of  opinion  that  the  rule  for  arresting 
the  judgment  ought  to  be  discharged. 

BuLLER,  J.  —  This  is  an  action  upon  a  wager  laid  between  the 
plaintiff  and  the  defendant,  whether.  Susannah  Tye  had  bought  a 
waggon.     A  motion  has  been  made  in  arrest  of  judgment  upon  the 

ground  that  such  a  wager  is  illegal  and  void,  and  that 
[*697]  therefore  *no  action  can  be  maintained  upon  it     The 

case  has  been  argued  on  two  grounds :  Ist,  That  it  is  void 
at  common  law ;  2dly,  That  it  is  void  by  the  statute  14  Greo.  III. , 
a  48.  The  opinion  which  I  hold  on  the  first  point  would  very 
well  excuse  me  from  discussing  the  question  made  on  the  statute ; 
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but  as  that  point  has  been  agitated  before,  and  perhaps  may  be 
so  again,  I  will  deliver  my  sentiments  upon  both  the  questions. 
For  the  plaintiff  it  has  been  insisted  that  it  is  now  too  late  to 
discuss  the  question  whether  wagers  in  general  are  lawful  or  not ; 
and  an  expression  of  Lord  Mansfield's  in  Da  Costa  v.  Janes, 
Cowp.  735  [p.  383,  arUe],  has  been  relied  on,  wherein  he  says, 
"  Whether  it  would  not  have  been  better  policy  to  have  treated 
all  wagers  originally  as  gaming  contracts,  and  so  have  held  them 
void,  is  now  too  late  to  discuss ;  they  have  too  long  and  too  often 
been  held  good  and  valid  contracts."  With  great  deference  to 
that  very  high  and  respectable  authority,  I  doubt  whether  it  be 
too  late  to  consider  that  question  or  not ;  for  in  Bruce  v.  Boss, 
Dom.  Proc.  14th  April,  1788,  a  decree  in  Scotland  was  affirmed 
on  the  ground  that  all  idle  wagers  were  void.  In  the  printed 
cases,  which  is  all  we  have  to  go  upon,  it  is  stated  that  the  rule 
and  principle  of  the  civil  law  relative  to  the  sponsiones  ludicroe 
were  early  adopted  as  common  law  in  that  kingdom,  and  have 
been  constantly  adhered  to.  And  the  great  and  laudable  pains, 
which  on  all  occasions  have  been  taken  to  preserve  an  uniformity 
between  the  laws  of  that  country  and  this,  make  that  case  of  con- 
siderable authority  here.  The  opinions  of  Lord  Ch.  J.  Holt  in 
Brewster  v.  Kidgell,  5  Mod.  374,  Comb.  425,  and  of  Lord  Hard- 
wiCKE  in  Coxe  v.  Phillips,  Rep.  temp.  Hardw.  237,  go  a  great  way 
to  support  the  same  doctrine;  and  they  rightly  draw  the  line 
between  feigned  issues  to  try  a  real  right  and  idle  wagers  between 
persons  who  have  no  interest  If  actions  on  wagers  were  con- 
stantly allowed  in  those  days,  I  think  Lord  Ch.  J.  Holt  would 
hardly  have  said  that  he  would  not  have  tried  the  action  had  he 
not  tliought  that  the  issue  had  been  directed  by  the  Court  of 
Chancery ;  and  yet  in  the  particular  case  I  think  he  was  mistaken, 
because  that  action  was  brought  to  try  a  real  right  In  the  case 
quoted  by  my  Brother  Grose  of  a  wager  whether  Charles  Stuart 
would  be  £ing  of  England,  I  presume  no  one  will  say  that  an 
action  could  now  be  maintained  on  any  bet  of  that  kind.  Till 
the  case  of  Da  Costa  y.  Jones-  the  question  was  never  agitated,  or 
the  mischievous  consequences  of  sustaining  such  actions 
discussed.  But  *  however  the  question  on  wagers  in  gen-  [*  698] 
era!  may  stand,  I  think  there  is  a  clear  legal  objection 
to  this  wager ;  and  that  I  am  supported  by  the  opinions  of  Lord 
Habdwicke  and  Lord  Mansfield,  in  laying  it  down  as  a  certain 
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rule  of  law  that  no  two  men,  by  means  of  a  voluntary  wagei 
between  themselves,  shall  be  permitted  to  try  any  question  upon 
the  right  or  interest  of  a  third  person.  In  the  case  of  Caxe  v. 
Phillips  Lord  Habdwicke  said,  "  Mr.  Muilman  is  particularly 
concerned  to  complain  to  the  Court;  for  though  the  verdict,  if  it 
had  passed  against  him,  could  not  have  been  given  in  evidenoe 
against  him,  not  being  a  party  to  the  suit,  yet  it  is  a  prejudice  to 
a  man  to  have  the  report  of  a  verdict  that  he  is  married  in  this 
way. "  And  yet  let  the  marriage  in  that  case  have  been  decided 
in  any  way,  it  could  not  have  involved  Mr.  Muilman  in  any  crime 
or  act  of  immorality ;  he  might  have  been  entitled  to  great  pity, 
but  that  was  all.  In  the  case  of  Da  Costa  v.  Janes,  immediately 
after  the  passage  above  alluded  to,  which  was  quoted  by  the  plain* 
tifiP's  counsel.  Lord  Mansfield  says  (Gowp.  735,  p.  383,  ante), 
**  Notwithstanding  wagers  have  been  so  generally  entertained,  there^ 
must  be  a  variety  of  instances  where  the  voluntary  act  of  two 
indifferent  parties,  by  laying  a  wager,  shall  not  be  permitted  to 
form  a  ground  for  an  action  or  a  judicial  proceeding  in  a  Court  of 
justica  "  His  Lordship  then  put  cases  of  a  wager  on  a  criminal  act 
or  an  immoral  act ;  and  afterwards  he  said^  **  To  come  nearer  to  the 
point ;  suppose  a  wager  that  affects  the  interest  or  the  feelings  of 
a  third  person,  for  instance,  that  such  a  woman  has  committed 
adultery,  would  a  Court  of  justice  try  the  adultery  in  an  action 
on  such  a  wager  ?  or  a  wager  that  an  unmarried  woman  had  a 
bastard,  would  you  try  that;  would  it  be  endured?  Most  unques* 
tionably  it  would  not;  because  it  is  not  only  an  injury  to  a  third 
person,  but  it  disturbs  the  peace  of  society ;  and  in  either  of  these 
last  two  cases  the  party  to  be  affected  by  it  would  have  a  right  to 
say,  How  dare  you  to  bring  my  name  in  question  ? "  Afterwards 
he  said,  "  Third  persons,  mere]y  for  the  purpose  of  laying  a  wager, 
shall  not  thus  wantonly  expose  others  to  ridicule,  and  libel  them 
under  the  form  of  an  action.  *  It  is  not  material  whether,  in  fact, 
evidence  be  given  to  disgrace  or  affect  a  third  person ;  but  if  by 
possibility  that  may  be  the  case,  it  is  an  objection  to  the  actioit 
We  are  now  upon  a  motion  in  arrest  of  judgment,  and  therefore 

can  only  look  at  the  record  to  see  what  might  have  been 
[*  699]  proved  upon  it     *  Suppose  evidence  had  been  offered  that 

the  woman  had  stolen  the  waggon,  would  it  not  have  been 
pertinent  to  the  issue  ?  Suppose  it  were  proved  that  there  was  a 
mistake  in  casting  up  an  account  which  this  woman  had  settled, 


R.  C.  VOL.  XII.]  GAMING  AND  WAGEBING.  395 

M9.  8.  — Good  ▼.  BUtofe^  8  T.  R.  699,  700. 

aud  by  that  mean  the  waggon  remained  unpaid  for ;  might  it  not 
be  the  cause  of  another  action  against  her  ?  Suppose  it  were  proved 
that  the  waggon  was  worth  £20,  but  that  she  bought  it  for  £4, 
when  the  owner  was  drunk,  would  she  not  be  disgraced  by  it  ? 
If  a  man  of  high  rank  were  to  sell  a  horse  at  Newmarket,  to  a 
person  just  twenty -one  years  of  age,  for  £5000,  whatever  the  laws 
of  Newmarket  may  justify,  it  would  not  be  a  pleasant  thing  to 
have  it  discussed  in  a  Court  of  justice  whether  the  horse  were 
worth  moi'e  than  £25.  If  it  appear  on  tlie  record  that  the  bet  is 
founded  on  the  private  transactions  or  the  interest  of  a* third 
person,  I  think  it  is  void.  I  take  it  to  be  agreed  by  all  my 
Brethren,  with  whom  I  have  the  misfortune  to  differ,  that  if  the 
wager  concern  the  interest  of  the  public,  or  impute  a  crime  or 
disgrace  to  another  person,  it  is  void,  and  cannot  be  made  the 
subject  of  an  action.  The  question  then  is,  whether  there  be  any 
sound  difference  between  a  wager  throwing  an  imputation  on 
another,  and  a  wager  which  respects  his  property  only ;  I  can  find 
none.  But,  on  the  contrary,  I  go  further ;  for  I  hold  that  though 
the  wager  imputes  no  crime  or  disgrace  to  another,  and  though  it 
do  not  call  in  question  any  pecimiary  interest  of  another,  yet  if 
it  concern  the  person  of  another,  no  action  can  be  maintained  upon 
it,  and  therefore  I  am  of  opinion  that  a  bet  on  a  lady's  age,  or 
whether  she  has  a  mole  on  her  face,  is  void.  No  third  person  has 
a  right  to  make  it  a  subject  of  discussion  in  a  Court  of  justice 
whether  she  passes  herself  in  the  world  as  being  more  in  the 
bloom  of  youth  than  she  really  is,  or  whether  what  is  apparent 
in  her  face  to  every  one  who  sees  her  is  a  mole  or  a  wart :  and  yet 
these  are  circumstances  which  cannot  in  a  Court  of  law  be  stated 
as  an  injury ;  for  if  a  man  say  that  a  young  woman  who  passes  for 
twenty-three  years  of  age  is  thirty-three,  or  that  she  has  a  wart  in 
her  face  (which  is  considered  as  a  nasty  thing),  no  action  will  lie 
for  it  I  will  put  one  case  more,  which,  if  it  do  not  appear  too 
ludicrous,  perhaps  may  be  found  to  bear  upon  the  present  ques- 
tion. Suppose  a  bet  were  made  whether  a  young  lady  squinted 
with  her  right  eye  or  her  left  eye,  shall  it  be  the  subject  of  sober 
inquiry  in  a  Court  of  justice  how  the  organs  of  her  eyes  are  formed, 
and  which  of  them  it  is  that  looks  directly  to  the  object  before 
her?  Shall  the  parties  in  the  action  be  permitted  to  say, 
the  inquiry  *  is  no  injury  to  her,  for  everybody  sees  that  [*  700] 
she  squints,  and  it  makes  no  difference  to  her  whether  it 
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be  with  one  eye  or  the  other?  No.  The  answer  is,  you,  the 
plaintiff  and  defendant,  have  no  right  by  an  idle,  wanton  bet  of 
yours  to  bring  her  person  or  even  her  name  in  question.  The 
principle  of  the  cases  in  which  it  has  been  said  that  a  bet  respect- 
ing a  third  person  is  void,  is  not  because  it  occasions  a  temporal 
loss  to  that  third  person,  or  because  it  subjects  him  to  punish- 
ment, but  because  the  laws  of  the  coimtry  are  calculated  only  to 
try  adverse  rights,  and  not  to  indulge  or  entertain  the  impertinent 
inquiries  of  others  upon  matters  in  which  they  are  in  no  wise 
interested.  What  is  it  to  the  plaintiff  or  the  defendant  whether 
this  woman  bought  the  waggon  or  stole  it,  or  whether  she  has  paid 
for  it,  or  is  insolvent  and  never  can  pay  for  it  ?  If  it  be  permitted 
to  these  parties  to  try  whether  this  woman  owes  £4  for  the  waggon 
to  the  former  owner  of  it,  the  necessaiy  consequence  is,  that  any 
two  men  may  try  all  the  debts,  the  circumstances,  and  the  sol- 
vency of  another,  which  will  afford  a  ready  mean  of  making  men 
in  trade  bankrupts  before  their  time.  If  it  appear  on  the  face  of 
the  record  that  the  interest  of  the  public  or  of  an  individual  is 
materially  affected,  the  proper  way  of  taking  advantage  of  the 
objection  is  by  demurrer,  or  by  motion  in  arrest  of  judgment 
Da  Costa  v.  Jones  and  Aiherford  v.  Beard,  2  T.  R  610  (1  RR 
556),  are  express  authorities  upon  this  point;  and  by  them  it  is 
established  that  if  the  action  lead  to  improper  inquiries  it  may  be 
stopped  in  limme.  The  case  of  Aiherford  v.  Beard  can  be  sup- 
ported on  no  other  grounds ;  for  in  that  case  there  was  a  confession 
by  the  defendant  that  he  had  lost  the  wager,  and  therefore  it 
was  unnecessary,  and  indeed  it  was  not  attempted,  to  unravel 
or  examine  any  accounts  respecting  the  public  revenue.  But 
where  the  inquiry  affects  the  character  or  interests  of  an  indi- 
vidual, justice  can  only  be  done  by  stopping  it  at  the  outset;  for 
if  the  parties  are  permitted  by  their  counsel  to  tell  their  own 
story  at  large  in  public,  it  is  a  very  feeble  and  inadequate  mode 
of  protecting  the  character  of  the  person  traduced  for  the  Court 
to  say  we  cannot  receive  evidence  of  what  has  been  stated,  or, 
after  the  mischief  has  been  done,  to  say  it  should  not  have  been 
done.  By  the  very  statement  of  the  case  the  busy  curiosity  and 
the  foolish  tattle  of  the  world  are  set  in  motion ;  and  it  is  beyond 
the  reach  of  human  jurisprudence  afterwards  to  efface  its  effects. 
Let  us  adhere,  then,  to  the  case  of  Da  Costa  v.  Jones,  and 
[*  701]  much  mischief  will  *  be  prevented,  no  inconvenience  can 
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arise.  The  wisdom  of  that  determination  convinced  the  mind 
of  every  man  who  heard  or  who  has  read  it;  and  I  can  find 
no  reason  for  departing  from  it  in  one  instance  more  than  in 
another,  in  which  it  is  said  that  the  action  cannot  be  maintained. 
One  case  in  which  it  is  determined  that  the  action  will  not  lie  is 
where  the  bet  aftects  the  interest  or  the  feelings  of  a  third  person. 
I  subscribe  to  both  the  propositions.  The  interest  or  the  feelings 
of  a  third  person  may  both  be  involved  in  this  inquiry ;  but  if  it 
affect  her  interest  only,  that  decides  against  the  plaintiff.  And 
when  we  speak  of  the  feelings  of  others,  I  know  of  no  line  to  go 
by,  but  whether  the  matter  at  all  concern  the  person  or  transac- 
tions of  another.  Men's  feelings  are  as  different  as  their  faces; 
one  man  will  exult  in  having  made  a  sharping  bargain,  when 
another  would  blush  at  the  mention  of  it ;  but  the  craft  of  the 
one  and  the  remorse  of  the  other  are  not  to  be  put  to  the  test  by 
an  action  on  an  idle  wager  between  other  persons. 

Upon  the  second  question  I  can  say  very  little  more  than  what 
I  expressed  in  Atherford  v.  Beard,  namely,  that  either  the  Courts 
must  restrain  the  14  Geo.  Ill ,  a  48,  to  such  cases  as  in  form  are 
policies,  which  would  go  a  great  way  towards  repealing  the 
statute,  or  by  pursuing  the  spirit  of  the  Act  they  must  extend  it  to 
all  wagers  where  the  parties  have  no  interest  A  gaming  policy 
is  a  wager,  and  so  was  considered  by  the  Legislature  itself,  and 
by  the  majority  of  the  Judges  in  Foster  v.  Thackery,  IT.  E.  57 
(p.  386,  antey  In  the  7  Anne  (7  Ann.,  a  16)  an  Act  passed 
which  was  entitled  an  Act  to  prevent  laying  wagers  relating  to 
the  public;  and  to  prevent  that,  it  is  enacted  that  all  policies 
relative  to  the  war  shall  be  void.  The  14  Geo.  IIL,  c  48,  is 
entitled  an  Act  for  regulating  insurances  for  lives,  and  for  pro- 
hibiting all  such  insurances,  except  in  cases  where  the  persons 
insuring  shall  have  an  interest  in  the  life  or  death  of  the  person 
insured.  The  title  of  the  Act  is  confined  to  insurances  on  lives; 
but  the  enacting  clause  extends  to  all  other  events  where  the 
parties  have  no  interest,  or  by  way  of  gaming  or  wagering.  The 
present  is  the  case  of  a  wager  where  the  parties  have  no  interest ; 
and  the  only  question  to  be  made  is  whether  the  Act  shall  be 
confined  to  what  is  in  form  a  policy.  If  it  be,  every  mischievous 
kind  of  gaming  which  the  statute  complains  of  may  still  pre- 
vail under  the  sanction  of  law,  by  altering  the  words  only  of 
the  agreement,  and  letting  the  substance  remain;  or,  in  other 
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[*  702]  *  words,  a  man  shall  be  permitted  to  do  that  indirectly 
which  he  is  forbid  to  do  directly.  The  case  of  Fo^er  v. 
Thcbekery  was  not  finally  determined;  but  still  I  think  it  is  a 
case  of  considerable  authority.  Lord  Mansfield  said,  **  What  is 
a  policy?  —  It  is  derived  from  a  French  word  which  means  a 
promise.  Is  a  particular  form  necessary  ?  Must  it  begin  "  in  the 
name  of  God,  Amen, "  or  refer  to  Lombard  Street  ?  A  mercantile 
policy  we  all  know ;  but  a  gaming  policy  is  a  mere  wager.  If 
the  form  were  essential  under  the  Act,  it  may  be  evaded  imme- 
diately ;  for  it  may  begin,  "  We  •promise,  if  war  be  declared,  we 
will  pay, "  &c.  Apply  that  to  mercantile  events,  *  We  promise  to 
pay  if  the  ship  sails  and  does  not  arrive, "  Ac.  This  case  most 
certainly  is  within  all  the  mischief  and  inconvenience  intended  to 
be  prevented  by  the  Act.  That  case,  however,  was  never  finally 
decided ;  but  it  is  well  known  that  a  great  majority  of  the  Judges 
were  of  opinion  against  the  action.  The  construction  which  I 
put  upon  the  Act  is  that  it  has  nothing  to  do  with  what  in  the 
true  sense  and  meaning  of  the  word  is  a  policy,  that  is,  a  mercan- 
tile policy  made  on  interest;  but  that  it  prohibits  all  wagers  made 
on  any  event  in  which  the  parties  have  not  an  interest  Upon 
the  whole,  I  am  of  opinion  that  the  judgment  ought  to  be 
arrested. 

AsHHURST,  J.  — The  question  is,  whether  the  plaintiflf  can  retain 
his  verdict  either  on  general  grounds,  or  from  the  particular  cir- 
cumstances of  the  wager.  As  to  the  general  ground,  namely, 
whether  an  action  will  lie  on  any  wager,  that  question  does  not 
now  appear  open  tx)  argument ;  it  having  been  settled  by  so  many 
authorities,  both  ancient  and  modem,  and  particularly  in  the  case 
of  Da  Costa  v.  JtmeSy  where  Lord  Mansfield,  though  he  expressed 
a  strong  wish  that  the  practice  of  laying  wagers  could  be  abol- 
ished, said  "  that  indifferent  wagers  upon  indifferent  matters, 
without  interest  to  either  of  the  parties,  are  certainly  allowed  by 
the  law  of  this  country  in  so  far  as  they  have  not  been  restrained 
by  any  particular  Act  of  Parliament ;  and  the  restraints  imposed 
in  particular  cases  support  the  general  rule. '  And  it  is  to  be 
observed  that  this  case  was  subsequent  to  the  statute  against 
gaming  and  wager  policies  or  insurances.  I  think,  therefore,  I 
may  now  take  it  as  settled  law  that  all  wagers  are  not  illegal, 
since  that  point  has  been  determined  by  so  recent  a  case,  sup- 
ported by  ancient  authorities.     The  subject-matter  of  the  wager 
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itself  may,  in  many  instances,  render  wagers  illegal,  as  if  they 
be  against  public  policy,  against  decency,  or  tending  to 
affect  the  particular  interests  of  individuals.  The  *  two  [*  703] 
first  of  these  clearly  have  nothing  to  do  with  the  present 
question,  and  therefore  I  shall  pass  them  over.  And  the  latter  of 
them  does  hot,  in  my  opinion,  apply  more ;  for  we  must  remember 
that  we  are  now  deciding  on  a  case  which  comes  before  the  Court 
on  a  motion  in  arrest  of  judgment,  and  therefore  no  objection  can 
be  taken  but  what  arises  upon  the  face  of  the  record.  If  (though 
it  do  not  appear  on  the  record)  it  had  been  proved  at  the  trial  that 
Coleman's  waggon  had,  in  fact,  been  lately  stolen  from  him,  it 
might  have  been  said  that  the  discussing  of  this  question  might 
naturally  lead  to  the  investigation  whether  Susannah  Tye  might 
not  have  been  concerned  in  stealing  it ;  but  that  ought  to  have 
been  made  a  ground  of  objection  at  the  trial  by  way  of  non- 
suiting the  plaintiff,  and  cannot  be  taken  advantage  of  in  arrest  of 
judgment  This  point  was  intimated  by  Lord  Mansfield  in  the 
case  of  Da  Costa  v.  Jones,  where  (as  he  thought  that  some  of  the 
matters  proved  in  evidence  tended  more  strongly  to  prove  how 
the  interest  of  the  Chevalier  D'Eon  was  affected  than  anything 
that  appeared  on  the  record)  he  directed  the  defendant's  counsel 
also  to  move  for  a  new  trial,  that  he  might  have  the  chance  of 
that  advantage  as  well  as  that  of  the  indecency  of  the  question, 
in  case  the  defendant  should  not  succeed  on  that  point  This 
manifestly  shows  Lord  Mansfield's  opinion,  that  a  wager  is  not 
illegal,  because  by  some  possible  supposition  which  ingenuity 
might  devise  it  might  affect  the  interest  of  a  third  person ;  but  in 
order  to  make  it  illegal,  it  must  appear  that  such  circumstances 
did  actually  exist  which  must  necessarily  or  naturally  tend  to 
affect  the  interest  of  a  third  person.  But  no  such  circumstance 
appears  in  the  present  case ;  it  does  not  appear  that  any  waggon 
had  ever  been  stolen  from  Coleman,  nor  does  any  one  circumstance 
appear  which  can  make  this  more  than  a  plain,  simple  matter 
of  fact,  and  nothing  is  to  be  presumed  that  does  not  appear.  As 
to  the  Stat  14  Geo.  IIL,  c.  48, 1  think  it  cannot  be  made  to  apply 
to  all  wagers  in  general  without  doing  the  greatest  violence  to  the 
construction  of  it  The  grievance  recited  in  the  Act  is  the  mak- 
ing mercantile  transactions  and  transactions  of  business  a  cloak 
for  gaming ;  it  therefore  forbids  the  making  of  policies  on  lives, 
or  other  events,  in  which  the  party  has  no  interest;  and  it  enacts 
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that  no  policy  shall  be  made  without  inserting  the  names  of  the 
persons  interested,  and  for  whose  bonefit  the  policy  is  under- 
written ;  and  the  same  may  be  said  of  all  the  other  provisions. 
But  no  member  of  either  of   the   Houses   of   Parliament  who 

concurred  in  passing  that  Act  ever  thought  that  a 
[*  704]  *  wager  was  a  policy.     I  perfectly  agree  that  all  wagers 

are  foolish  things :  it  is  throwing  away  the  money  of  the 
parties,  and  trifling  with  the  time  of  Judges  and  juries  to  call  on 
them  to  determine  such  questions ;  and  I  wish  they  were  abolished. 
But  where  any  public  grievance  or  inconvenience  exists,  not  pro- 
vided for  by  law,  it  of  right  belongs  to  the  Legislature,  by  our 
Constitution,  to  remedy  such  grievance ;  and  it  would  be  danger- 
ous if  Courts  of  justice  were  to  assume  such  a  power.  The  Legis- 
lature, I  am  satisfied,  have  not  done  it  in  this  instance,  and  we 
must  put  the  law  in  execution  till  it  is  altered.  Theiefore  I  am 
of  opinion  that  the  rule  to  arrest  the  judgment  ought  to  be 
discharged. 

Lord  Kenyon,  Ch.  J.  —  I  have  not  entertained  the  least  doubt 
upon  this  question  from  the  time  when  it  was  argued  down  to 
the  present  moment  I  entirely  agree  with  what  was  said  by 
Lord  Mansheld  in  Da  Costa  v.  Jotics,  that  wagers  have  gone  to 
an  extent  which  is  much  to  be  complained  of ;  and  if  we  were 
sitting  here  in  a  legislative  capacity,  it  might  perhaps  be  prudent 
to  declare  that  no  wagers  whatever  ought  to  be  allowed ;  but  it  is 
our  duty  jus  dicere  not  jtLS  dare  ;  we  can  only  pronounce  what  the 
law  is,  smd  if  there  be  any  defect  in  it,  the  Legislature  alone  is 
competent  to  remedy  it  Now  in  order  to  know  what  the  law  has 
said  upon  this  subject  let  us  trace  it  back,  and  it  will  be  found 
that  from  the  earliest  times  the  books  all  speak  the  same  lan- 
guage. Before  the  time  of  Lord  Holt  it  was  a  question  whether 
an  indebitattLS  assumpsit  would  lie  for  a  wager,  and  the  cases  agree 
that  it  would  not ;  but,  says  Lord  Holt  (Carth.  338),  though  the 
action  does  not  lie  in  that  particular  form,  yet  an  action  formed 
on  the  wager  itself,  and  laid  by  way  of  mutual  promises,  might 
be  maintained.  In  some  of  the  cases  in  which  such  an  action  has 
been  supported  the  matter  in  dispute  has  not  only  been  the  most 
trivial  that  could  be  imagined,  but  it  also  respected  third  persons, 
as  the  case  of  a  wager  whether  one  of  the  players  at  backgammon 
was  bound  to  move  a  man.  Pope  v.  St  Zeger,  Salk,  344.  In  the 
£arl  of  March  v.  Pigott,  5  Burr.  2802,  though  the  wager  was  in 
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its  nature  somewhat  indecorous,  there  was  no  doubt,  either  on  the 
bench  or  at  the  bar,  but  that  the  action  was  maintainable.  From 
the  earliest  times,  therefore,  down  to  the  case  of  Da  Costa  v. 
Jon^,  Cowp.  729  (p.  377,  ante)^  there  appears  to  have 
been  *  no  doubt  on  the  subject ;  and  I  desire  to  be  con-  [*  705] 
sidered  as  acquiescing  in  those  cases  to  the  extent  they 
have  gona  As  to  the  objection  arising  from  the  admission  of 
indecent  evidence  in  actions  on  some  sort  of  wagers ;  in  cases  of 
descents  it  is  often  necessary  to  go  into  evidence  respecting  the 
sexes,  and  many  questions  must  arise  where  the  most  indecent 
evidence  is  permitted  whenever  it  is  necessary  for  the  ascertain- 
ment of  facts  to  promote  the  ends  of  justice;  in  such  cases  it  is 
our  duty  to  admit  it,  however  our  feelings  may  be  affected  by  the 
discussion.  I  wish  not  to  be  understood  to  contradict  anything 
that  may  have  been  said  in  Da  Costa  v.  Jones  and  the  other 
cases ;  but  at  the  same  time  let  me  avail  myself  of  what  Lord 
Mansfield  there  said,  that "  indifferent  wagers  upon  indifferent 
matters  without  interest  to  either  of  the  parties  are  allowed  by  the 
law  of  this  country  so  far  as  they  have  not  been  restrained  by 
particular  Actsnof  Parliament ;  and  the  restraints  imposed  in  par- 
ticular cases  support  the  general  rule. "  And  it  is  clear  that  the 
case  of  Da  Costa  v.  Jones  was  never  argued  upon  the  ground  that 
no  action  on  a  wi^er  would  lie,  but  only  that  that  case  formed  an 
exception  to  the  general  rule.  The  case  of  Bruce  v.  Ross,  14th 
April,  1788,  in  the  House  of  Lords,  proceeded  on  a  distinction 
between  the  law  of  Scotland  and  that  of  England;  and  it  wa$ 
aigued  on  the  ground  that  the  civil  law  was  adopted  in  that 
country,  and  governed  the  decisions  of  their  Courts.  And  there 
are  many  cases  in  the  House  of  Lords  where  they  are  bound  to 
decide  contrary  to  the  law  of  England,  as  in  the  case  of  death-bed 
dispositions  of  property  in  Scotland,  in  which,  though  the  law  of 
that  country  is  different  from  ours,  that  Court  are  as  much  bound 
to  adhere  to  it  as  the  council  at  the  Cockpit  is  bound  to  adopt  the 
laws  of  Jamaica  or  Barbadoes  in  appeals  from  those  islands  to  the 
King  in  council  I  have  looked  into  most  of  the  books  of  civil 
law  on  this  subject,  which  by  no  means  prohibit  wagers  in  gen- 
eral. It  would  savour  a  little  of  pedantry  to  cite  passages  from 
them,  therefore  I  will  only  mention  a  distinction  taken  by 
Vinnius,  which  is,  that  wagers  respecting  Caesar  are  allowed, 
unless  they  affect  the  character  of  Csesar,  &c.  Now  what  is  there 
VOL.  XII.  —  26 
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in  the  present  case  that  can  affect  the  character  of  the  woman  who 
had  bought  the  waggon  ?  Nothing  of  that  sort  appears  upon  the 
record,  and  we  can  make  no  inference.  The  question  is,  whether 
the  wagon  was  the  property  of  A.  or  B. ,  and  they  are  to  decide 
it  What  is  there  at  common  law  to  make  such  a  wager  bad  ? 
If  not,  how  is  it  affected  by  the  statute  law?  Air^the 
[*706]  statutes  respecting  gaming  *are  so  far  parliamentary 
declarations  that  wagers  and  gaming  had  been  lawful. 
The  16  Car.  II.,  c.  7,  s.  3,  in  vacating  contracts  for  money  lost  at 
play  and  money  betted  on  those  who  play,  affords  another  par- 
liamentary inference  that  such  wagers  were  allowed  before  the 
statute.  I  remember  a  case  in  Wilson  (  Blaxton  v.  Pt/e,  2  Wils. 
309),  where  an  action  was  brought  on  a  bet  of  14  guineas  to  8  on 
a  horse-race.  There  the  Court  held  that  as  the  plaintiff  might, 
under  the  Stat  9  Ann.  and  16  Car.  11.,^  have  refused  to  pay  the 
14  guineas  if  he  had  lost,  there  was  no  mutuality  in  the  wager, 
and  therefore  he  should  not  recover  the  8  guineas  of  the  defendant 
But  had  the  wager  been  within  the  limits  allowed  by  the  statutes, 
there  is  no  doubt  but  that  it  would  have  been  held  good.  So  in 
the  case  of  a  man  running  against  time  {Lynall  v.  LongbotJuim, 
2  Wils.  36).  My  opinion  proceeds  on  this  ground,  that  being 
bound  by  former  decisions,  not  having  the  power  to  alter  the  law, 
not  finding  any  one  case  against  the  legality  of  wagers  in  general, 
and  finding  cases,  without  number,  wherein  wagers  have  been 
held  to  be  good,  and  that  the  payment  of  them  may  be  enforced,  I 
think  the  wager  in  the  present  case  good  at  common  law.  Then 
as  to  the  second  point,  namely,  whether  the  wager  is  voi^J  by  the 
Stat  14  Geo.  II. ,  I  cannot  but  think  that  that  Act  of  Parliament 
relates  wholly  to  policies  of  insurance ;  and,  as  my  Brother  Grose 
has  said,  it  would  be  strangely  distorting  the  meaning  of  words 
to  suppose  that  such  a  wager  at  the  present  could  be  within  the 
meaning  of  the  Legislature ;  for  from  the  words  used  in  the  second 
clause  it  is  apparent  that  they  had  written  instruments  only  in 
contemplation,  by  requiring  the  names  of  the  parties  interested  to 
be  inserted  therein.  It  seems  to  me  extremely  clear  that  the  Act 
was  meant  to  be  confined  to  policies  of  insurance.  I  should  be 
glad  to  go  as  far  as  I  could  to  put  a  stop  to  the  mischief  arising 
from  this  species  of  gambling  by  wagers,  but  that  would  be,  in  my 
opinion,  to  make  law ;  and  those  mischiefs  therefore  must  be  left 
1  The  laying  above  £10  on  a  hone-race  if  a  bet  within  those  statutes. 
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to  the  coTrection  of  the  Legislature,  whenever  they  think  proper 
to  apply  a  remedy.  Utile  discharged. 

Johnson  ▼.  Bann. 

4  Term  Rep.  1,  2  (2  R.  R.  309). 

Wager.  —  Illegal  Baee, 

The  Stat.  18  Geo.  11.,  c  19,  s.  2,  haying  prohibited  horse-races  for  a  smaller  [1] 
stake  than  £50,  no  action  to  recover  a  wager  on  such  a  race  can  be  supported. 

This  action,  which  was  brought  to  recover  a  wager  of  £5  on  the 
event  of  a  horse-race,  was  tried  at  the  last  Chester  Assizes ;  when, 
it  appearing  that  the  bet  had  been  made  on  a  horse-race  for  a 
smaller  sum  than  £50,  it  was  objected  by  the  defendant's  counsel 
that,  as  the  subject  of  the  wager  was  illegal,  the  wager  itself 
was  bad  in  law ;  and  the  Chief  Justice  of  Chester  being  of  that 
opinion,  nonsuited  the  plaintiff. 

*  Leycester  now  moved  to  set  aside  the  nonsuit,  contending  [*  2] 
that  as  it  was  now  determined  in  Good  v.  Mliott,  3  T.  R 
693  (p.  389,  ante),  that  wagers  in  general  were  legal,  unless  in 
some  particular  excepted  cases ;  and  as  this  wager  did  not  come 
within  either  of  those  exceptions,  the  action  might  be  supported. 
It  is  there  said  (p.  390,  ante)  that  a  wager  is  legal,  unless  it  tend 
to  a  breach  of  the  peace,  or  to  immorality,  or  unless  it  affect  the 
interest  and  feelings  of  a  third  person,  or  expose  him  to  ridicule, 
or  libel  him,  or  unless  it  be  against  sound  policy ;  now  this  wager 
is  not  void  on  either  of  those  grounds.     But 

Per  Curiam.  —  It  is  sufl&cient,  without  adverting  to  cases,  to 
say  that  the  horse-race  itself  is  prohibited  by  statute  13  Geo.  II., 
c.  19,  s.  2 ;  and  as  the  race,  which  is  the  subject  of  the  wager,  is 
illegal,  so  also  is  the  wager.  Bide  refused. 

ENGLISH  NOTES. 

It  has  been  frequently  regretted  that  the  common  law  of  England 
should  differ  from  the  rule  of  common  sense  long  adopted  by  the  Scotch 
Courts;  namely,  that  the  Courts  were  instituted  to  enforce  the  rights  of 
parties  arising  from  serious  transactions,  and  that  sponsiones  ludicrce 
are  not  regarded  by  them.  (Bell's  Comm.,  Shaw's  ed.,  p.  38.)  This, 
however,  is  not  the  common  law  of  England,  as  appears  by  the  abore 
principal  cases,  which  have  been  selected  as  a  sufficient  illustration. 

By  the  Gaming  Act,  1846  (8  &  9  Vict.,  c.  109,  s.  18),  it  was  enacted 
that  **  all  contracts  or  agreements,  whether  by  parol  or  in  writing,  by 
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way  of  gaining  or  wagering,  shall  be  null  and  void;  and  that  no  suit 
shall  be  brought  or  maintained  in  any  Court  of  law  or  equity  fcr  re- 
covering any  sum  of  money  or  valuable  thing  alleged  to  be  won  upon 
any  wager,  or  which  shall  have  been  deposited  in  the  hands  of  any  per- 
son to  abide  the  event  on  which  any  wager  shall  have  been  made :  Pro- 
vided always,  that  this  enactment  shall  not  be  deemed  to  apply  to  any 
subscription  or  contribution,  or  agreement  to  subscribe  or  contribute, 
for  or  towards  any  plate,  prize,  or  sum  of  money  to  be  awarded  to  the 
winner  or  winners  of  any  lawful  game,  sport,  pastime,  or  exercise." 

Since  the  last-mentioned  Act,  many  questions  have  arisen  upon  con- 
tracts in  the  nature  of  agency  where  one  person  has  at  the  request,  ex- 
press or  implied,  of  another  made  bets  for  a  promised  commission,  or 
paid  wagering  liabilities,  or  has  received  money  for  another  on  account 
of  wagering  gains.  In  such  cases  the  wagering  contract,  though  it  could 
not  be  directly  sued  upon,  was,  in  general,  held  to  be  not  illegal ;  and  so 
the  liability  incurred  upon  new  consideration,  though  indirectly  arising 
out  of  the  w^ager,  has  been  given  effect  to.  Such  cases  were  Johnson  y. 
Lansley  (1852),  12  C.  B.  469;  Jessoppv.  Lutwycke  (1854),  10  Ex.  614, 
24  L.  J.  Ex.  65;  Knight  v.  Fitch  (1855),  15  C.  B.  566,  24  L.  J.  C.  P. 
122,  1  Jur.  (N.  S.)  526;  Knight  v.  Cambers  (1855),  15  C.  B.  562,  24 
L.  J.  C.  P.  121, 1  Jur.  (N.  S.)  525;  Beeston  v.  Beeston  (1875),  1  Ex.  D. 
13,  45  L.  J.  Ex.  230,  33  L.  T.  700,  24  W.  R.  96;  Thaeker  v.  Hardtj 
(C.  A.  1878),  4  Q.  B.  D.  685,  48  L.  J.  Q.  B.  289,  39  L.  T.  595,  27  W.  R. 
158;  Bead  v.  Anderson  (C.  A.  1884),  13  Q.  B.  D.  779,  63  L.  J.  Q.  B. 
532,  51  L.  T.  55,  32  W.  R.  950;  Bridger  v.  Savage  (C.  A.  1885),  16 
Q.  B.  D.  363,  54  L.  J.  Q.  B.  464,  53  L.  T.  129,  33  W.  R.  891;  LUley 
V.  Bankin  (1886),  56  L.  J.  Q.  B.  248,  55  L.  T.  814 

The  law  upon  some  of  these  points  is  now  altered  by  the  Gaming 
Act,  1892  (55  &  56  Vict.,  c.  9),  which  enacts  as  follows:  "Any  promise, 
express  or  implied,  to  pay  any  person  any  sum  of  money  paid  by  him 
under  or  in  respect  of  any  contract  or  agreement  rendered  null  and  void 
by  the  Act  of  eighth  and  ninth  Victoria,  chapter  one  hundred  and  nine, 
or  to  pay  any  sum  of  money  by  way  of  commission,  fee,  reward,  or  other- 
wise in  respect  of  any  such  contract,  or  of  any  services  in  relation  thereto 
or  in  connection  therewith,  shall  be  null  and  void,  and  no  action  shall 
be  brought  or  maintained  to  recover  any  such  sums  of  money." 

This  Act  effectually  negatives  the  claim  of  an  agent  who  has  paid 
a  bet,  to  be  repaid  by  his  principal.  But  it  has  been  decided  by  a 
Divisional  Court  (Coleridge,  C.  J.,  and  Day,  J.)  that  it  does  not 
enable  the  agent  who  has  received  money  on  behalf  of  another, 
tl^ugh  in  payment  of  a  bet,  to  retain  it  for  his  own  use.  De  Mattos 
V.  Benjamin  (1894),  63  L.  J.  Q.  B.  248,  70  L.  T.  560,  42  W.  R.  284. 
It  has  been  decided  under  the  Act  that  a  plaintiff  who  has  at  the  re- 
quest of  the  defendant  paid  money  in  settlement  of  debts  cannot  recover 
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although  the  plaintiff  was  no  party  to  the  betting.  Tatum  v.  Eeeve 
(1892),  1893,  1  Q.  B.  44,  62  L.  J.  Q.  B.  30,  67  L.  T.  683,  41  W.  E. 
174.  It  is  to  be  obsened  that  the  former  cases  may  still  be  important 
in  a  colony  which  has  substantially  adopted  the  Act  of  1845,  without 
having  adopted  the  Act  of  1892,  as  appears  from  the  case  of  Foi/et  r, 
Ostigny  (P.  C.  Appeal  from  Lower  Canada)  (1895),  1895,  A.  C.  318, 
64  L.  J.  P.  C.  62,  72  L.  T.  399,  43  W.  R.  590,  where  the  decision  in 
Thacker  v.  Hardy^  supra^  was  followed. 

The  right  of  the  depositor  to  recover  money  deposited  in  the  hands  of 
a  stakeholder  to  abide  the  result  of  a  wager  is  fully  discussed  under 
Nos.  42  and  43  of  **  Contract,"  6  E.  a  477  et  seq.,  and  Addenda.  To 
a  similar  effect  with  the  authorities  there  given  as  to  securities  de- 
posited as  cover  for  speculative  stock^ezchange  transactions  may  be 
cited  Strachan  v.  Universal  Stock  Exchange  (C.  A.  1895),  64  L.  J. 
Q.  B.  723,  affirmed  (H.  L.  1896),  1896,  A.  C.  166,  66  L.  J.  Q.  B.  428,  74 
Xi.  T.  468, 44  W.  E.  497.  The  case  has  been  distinguished  where  money 
deposited  as  '^  cover  "  has  been  appropriated  by  the  broker,  according  to 
the  arrangement,  before  an  action  is  brought  to  recover  it.  Strachan 
V.  Universal  Stock  Exchange  (No.  2,  C.  A.  1895),  1895,  2  Q.  B. 
697,  65  L.  J.  Q.  B.  178.  Where  the  plaintiff  had  lent  the  defendant 
money  to  provide  a  stake  for  a  boxing  match,  on  the  terms  that  the 
money  should  be  repaid  if  he  won,  and  the  defendant  had  won  and  had 
the  stakes  paid  over  to  him :  —  it  was  held  by  the  Court  of  Appeal  that 
the  plaintiff  could  not  recover  the  loan  —  being  <<  money  paid  "  (by  the 
plaintiff)  <<  in  respect  of  a  contract  rendered  null  and  void  by  the  Act 
of  8  &  9  Vict.,"  within  the  meaning  of  the  €raming  Act  1892.  Carney 
V.  Plimmer  (C.  A.  1897),  66  L.  J.  Q.  B.  415.  It  seems  difficult,  in  the 
face  of  this  decision,  to  support  O Sullivan  v.  Thomas  (1895),  1895, 

I  Q.  B.  698,  64  L.  J.  Q.  B.  398,  72  L.  T.  285,  43  W.  E.  269,  where  a 
Divisional  Court  held  a  depositor  entitled  to  recover  his  stake  after  the 
event  turned  out  adversely  but  before  the  money  had  been  paid  over. 

What  are  unlawful  games  under  the  English  statutes,  33  Hen.  VIIL, 
c.  9  (so  far  as  not  repealed  by  the  Gaming  Act,  1845),  and  17  &  18 
Vict.,  c.  38,  s.  4,  was  very  much  considered  in  the  cases  of  Jenks  v. 
Turpin  (1884),  13  Q.  B.  D.  505,  53  L.  J.  M.  C.  161,  50  L.  T.  808; 
and  Fairtlough  v.  Whiinuyre  (1895),  64  L.  J.  Ch.  386,  72  L.  T.  354, 
43W.E.421. 

Mention  may  be  here  made  of  the  Gaming  Act,  1802  (42  Geo.  III., 
c.  119),  directed  chiefly  against  lotteries.  This  is  illustrated  by  the 
cases  of  Allports  v.  Niell  (1845),  1  C.  B.  974, 14  L.  J.  C.  P.  272,  where 
a  sweepstakes  on  a  horse-race  was  held  illegal;  Taylor  y,  Smetten  (1883), 

II  Q.  B.  D.  207,  where  packets  of  tea  were  sold  with  the  chance  of  a 
prize  thrown  in,  and  this  was  held  illegal. 

,  Other  statutes  relating  to  the  subject  in  hand  are  the  Vagrant  Act 
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Amendment  Act,  1873  (36  &  87  Vict.,  c.  38).  See  Ridgeway  v. 
Famdale,  1892,  2  Q.  B.  309,  61  L.  J.  M.  C.  199,  67  L.  T.  318, 
41  W.  R.  128:  — The  Betting  Acts,  1853  and  1874  (16  &  17  Vict., 
c.  119,  and  37  &  38  Vict.,  c.  15),  illustrated  by  the  cases  of  Snow  v. 
HUl  (1885),  14  Q.  B.  D.  588,  54  L.  J.  M.  C.  95,  52  L.  T.  859; 
Beg.  V.  HuUan  (1891),  60  L.  J.  M.  C.  116,  64  L.  T.  572,  39  W.  R 
540;  Homshy  v.  RaggeU  (1891),  1892,  1  Q.  B.  20,  61  L.  J.  M.  C.  24, 
66  L.  T.  21,  40  W.  R.  Ill;  Reg.  v.  Preedy  (1891),  17  Cox  C.  C.  433; 
Band  v.  Plumb  (1893),  1894, 1  Q.  B.  169,  70  L.  T.  405,  42  W.  R.  222; 
Beg,  V.  Brawn  (1894),  1895,  1  Q.  B.  119,  64  L.  J.  M.  C.  1,  72  L.  T. 
22,  43  W.  R.  222;  Dawns  v.  Jahnsan  (1895),  1895,  2  Q.  B.  203,  64 
L.  J.  M.  C.  238,  72  L.  T.  728,  43  W.  R.  556;  Reg.  v.  Wortan  (1894), 
1895, 1  Q.  B.  227,  64  L.  J.  M.  C..74,  72  L.  T  29;  Stoddard  v.  Saga* 
(1895),  1895,  2  Q.  B.  474,  64  L.  J.  M.  C.  234,  73  L.  T.  215;  LiddeU 
V.  Lofthause  (1895),  1896,  1  Q.  B.  295,  65  L.  J.  M.  C.  64,  74  L.  T. 
139,  44  W.  R.  349;  Thwaitea  v.  CauUhwaUe,  1896,  1  Ch.  496,  65  L. 
J.  Ch.  238,  74  L.  T.  164,  44  W.  R.  295;  Hawke  v.  Dunn,  Q.  B.  13th 
March,  1897. 

AMERICAN  NOTES. 

This  subject  has  been  considered,  antey  vol.  6,  p.  491,  under  '*  Contract." 
See  Browne's  "  Humorous  Phases  of  the  Law,*  title  "  Wagers." 

Wagers  are  now  generally  prohibited  by  statute  in  this  country ;  but  the 
common-law  doctrine,  as  enunciated  in  the  Rule,  has  been  recognized  here. 
So  in  Johnson  v.  Fall,  6  California,  859 ;  65  Am.  Dec.  518,  a  wager  that  a 
raikoad  would  be  completed  at  a  certain  time  was  held  enforceable.  Pre- 
cisely to  the  same  effect  is  Beadles  v.  Bless,  27  lUinois,  320 ;  81  Am.  Dec.  231. 
(But  the  contrary  in  Eldred  v.  MaUoy,  2  Colorado,  320 ;  25  Am.  Rep.  752,  the 
Court  observing:  ** Notwithstanding  the  fact  that  contracts  of  wager  have 
been  regarded  as  valid  at  common  law,  a  disposition  has  been  steadily  growing 
in  all  respectable  Courts  to  discountenance  and  ignore  them.  It  is  generally 
conceded  that  the  principle  was  engrafted  on  that  system  at  a  time  when  but 
little  consideration  was  g^ven  to  the  subject,  and  the  right  to  recover  in  such 
cases  quite  fully  established  before  any  searching  inquiries  were  made  into  the 
moral  tendencies  of  the  doctrine."  "  If  we  enter  upon  the  work  of  settling 
bets  made  by  gamblers  in  one  case,  especially  upon  the  time  when  the  Colo- 
rado Central  Raihoad  reaches  Golden,  or  when  it  will  reach  Georgetown,  we 
may  despair  of  ever  finding  time  for  the  despatch  of  those  weightier  matters 
which  affect  the  personal  and  property  rights  of  the  respectable  people  in  this 
Territory."  "I  can  see  no  difference  in  principle  in  the  bet  that  the  faro 
dealer  will  turn  up  a  Jack  the  next  turn  and  the  bet  that  the  railroad  will  be 
built  to  Table  Mountain  in  so  many  days.")  So  as  to  the  result  of  a  past 
election.     Smith  y.  Smith,  21  Illinois,  244;  74  Am.  Dec.  100. 

In  Smith  v.  Brown,  3  Texas,  860 ;  49  Am.  Dec.  748,  the  Court,  admitting 
that  "  at  common  law  wagers  were  aUowed  to  be  a  good  ground  of  action,  if 
not  on  a  subject  forbidden  by  law,  or  contrary  to  policy  or  good  morals," 
refused  to  enforce  a  wager  between'  attorneys  on  an  abstract  question  of  law. 
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and  held  them  guOty  of  contempt  in  submitting  a  fictitious  case.  But  the 
same  Court,  in  Dunman  v.  Strother^  1  Texas,  89 ;  46  Am.  Dec.  97,  cited  and 
approved  Da  Costa  v.  Jones^  AUen  v.  Heam^  and  Good  v.  EUioU,  and  held  a 
wager  on  a  horse-race  valid.  In  Kirkland  v.  Randon,  8  Texas,  10 ;  58  Am. 
Dec.  94,  the  Court  said:  "Wagers  upon  horse-races  may  be  regarded  not 
only  as  indifferent  wagers  upon  indifferent  matters,  and  therefore  not  obnox- 
ious to  the  law,  but  their  exclusion  from  the  general  class  of  gaming  contracts 
may  be  placed,  and  I  presume  is  by  the  Legislature,  upon  the  ground  that 
they  tend  to  stimulate  and  encourage  an  improvement  in  the  breed  and  quali- 
ties of  the  horse.  That  such  is  the  fact  the  history  of  this  animal  in  England 
and  the  United  States  would  doubtless  abundantly  prove."  There  is  a  very 
learned  examination  of  this  subject  in  Monroe  v.  Smelly,  26  Texas,  586 ;  78 
Am.  Dec.  541,  citing  Good  v.  EllioU  and  Da  Costa  v.  Jones,  and  refusing  to 
enforce  the  collection  of  money  won  at  "  ten-pins,"  on  the  ground  that  it  is 
an  "  idle  wager,"  and  saying  of  the  horse-racing  cases,  "  it  may  be  too  late  to 
question  the  wisdom  and  soundness  of  those  decisions,"  and  declining  to  ex- 
tend the  doctrine.  In  Maine  and  Illinois  they  are  not  so  anxious  about  the 
improvement  of  horses:  Ellis  v.  Beale,  18  Maine,  837;  86  Am.  Dec  726; 
Shaffner  v.  Pinchback,  133  Illinois,  410;  23  Am.  St.  Rep.  624;  and  this  is 
undoubtedly  the  prevalent  view  under  the  modem  statutes. 

Allen  V.  Hearn  is  cited  in  Bettis  v.  Reynolds,  12  Iredell  Law  (Nor.  Car.), 
344;  55  Am.  Dec.  417,  holding. void  a  bet  on  an  election,  though  neither  party 
was  a  voter;  citing  also  Ather/old  v.  Beards  2  T.  B.  610,  and  Gilbert  v.  Sikes, 
16  East,  150. 

In  Bledsoe  v.  Thompson,  6  Richardson  Law  (So.  Car.),  44;  67  Am.  Dec. 
777,  the  Court  held  void  a  wager  on  a  horse-race,  observing  that  "  the  Courts 
of  this  State  look  with  a  stronger  spirit  of  condemnation  upon  every  class  of 
cases  involving  gaming  transactions  than  have  the  English  Courts  upon  some 
of  them." 

<'  There  can  be  no  doubt  that  wager  contracts  upon  indifferent  matters 
were  valid  at  common  law."  Citing  Good  v.  Elliott  and  Da  Costa  v.  Jones, 
**  Of  late  years,  by  legislation  and  judicial  decision,  the  hostility  to  wagers  of 
every  nature  has  been  marked.  This  is  doubtless  due  to  the  increase  of  bet- 
ting and  the  evil  consequences  resulting  therefrom."  Bernard  v.  Taylor,  23 
Oregon,  416 ;  37  Am.  St.  Rep.  693,  holding  void  a  wager  on  a  foot-race.  See 
note,  37  Am.  St.  Rep.  697. 

In  Campbell  Y.Jtichardson,  10  Johnson  (New .York),  406,  a  wager  of  25  cents 
a  shot  agaiitst  $20  a  hit  in  shooting  was  sustained.  The  Court  said :  '<  If  a 
wager  of  any  kind  is  to  be  recognized  as  valid  in  law,  the  one  made  in  this 
case  is  perhaps  as  harmless  and  liable  to  as  little  objection  as  any  that  could 
be  made.  It  has  long  been  matter  of  regret  with  Courts  of  justice  that  wagers 
should  have  been  so  far  countenanced  as  to  permit  actions  to  be  sustained  for 
their  recovery.  The  expression  of  this  regret,  however,  is  accompanied  with 
the  admission  that  the  common  law  does  recognize  some  wagers  as  valid ;  and 
we  do  not  discover  any  solid  reason  for  saying  the  present  belongs  to  the 
class  of  excepted  cases.  Strong  and  cogent  reasons  might  be  urged  to  the 
proper  tribunal  for  an  alteration  of  the  law  on  this  subject ;  but  as  the  law 
now  stands,  we  do  not  feel  ourselves  authorized  to  say  that  the  plaintiffs  have 
no  right  to  recover  in  the  present  case." 
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GIFT  (inter  vivos). 


No.  1.  — IRONS  V.  SMALLPIECR 
(K.  B.  1819.) 

No.  2.  — COCHRANE  v.  MOORE, 
(c.  A.  1890.) 

RULE. 

.  A  GIFT  inter  vivos  of  chattels  is  invalid  unless  made 
per  verba  de  presently  accompanied  by  actual  tradition  or 
made  by  deed. 

But  where  a  gift  is  made  of  an  undivided  share  iu  a 
chattel,  it  may  be  completed  by  deed  of  transfer  of  the 
chattel  to  a  third  party  and  parol  declaration  by  that  party 
of  trust  as  to  the  share. 

Ironf  ▼.  Smallpieoe. 

2  Bam.  &  Aid.  551-554  (21  R.  R.  395). 

Cfift  of  GheOUl  —  DeKvery. 

[551]      A  verbal  gift  of  a  chattel^  without  actual  delivery,  does  not  pass  the 
property  to  the  donee. 

Trover  for  two  colts.  Pka,  not  guilty.  The  defendant  was  the 
executrix  and  residuary  legatee  of  the  plaintiff's  father,  and  the 
plaintiff  claimed  the  colts  under  a  verbal  gift  made  to  him  by 
the  testator  twelve  months  before  his  death.  The  colts,  however, 
continued  to  remain  in  possession  of  the  father  until  his  death.    It 

appeared,  further,  that  about  six  months  before  the  father's 
[*  552]  death,  the  son  having  been  *  to  a  neighbouring  market 

for  the  purpose  of  pxirchasing  hay  for  the  colts,  and  finding 
the  price  of  that  article  very  high,  mentioned  the  circumstance  to 
his  father ;  and  that  the  latter  agreed  to  furnish  for  the  colts  any 
hay  they  might  want  at  a  stipulated  price,  to  be  paid  by  the  son. 
None,  however,  was  furnished  to  them  till  within  three  or  four 
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days  before  the  testator's  death.  Upon  these  facts,  Abbott,  C.  J., 
was  of  opinion  that  the  possession  of  the  colts  never  having  been 
delivered  to  the  plaintiff,  the  property  therein  had  not  vested  in 
him  by  the  gift ;  but  that  it  continued  in  the  testator  at  the  time 
of  his  death,  and  consequently  that  it  passed  to  his  executrix  under 
the  will ;  and  the  plaintiff  was  therefore  nonsuited. 

Gurney  now  moved  to  set  aside  this  nonsuit. 

By  the  gift,  the  property  of  the  colts  passed  to  the  son  without 
any  actual  delivery.  In  Wortes  v.  Clifton,  Roll.  Rep.  61,  it  is  laid 
down  by  Coke,  C.  J.,  that,  by  the  civil  law,  a  gift  of  goods  is  not 
good  without  delivery ;  but,  in  our  law,  it  is  otherwise ;  and  this  is 
recognized  in  "  Shepherd's  Touchstone,"  tit  Gift,  226.  Here,  too, 
from  the  time  of  the  contract  by  the  father  to  furnish  hay  for  the 
colts  at  the  son's  expense,  the  father  became  a  mere  bailee,  and  his 
possession  was  the  possession  of  the  son ;  and  an  action  might  now 
be  maintained  by  the  defendant,  in  her  character  of  executrix, 
upon  that  contract,  for  the  price  of  the  hay  actually  provided 

Abbott,  C.  J. :  — 

I  am  of  opinion^  that,  by  the  law  of  England,  in  order  to  transfer 
property  by  gift,  there  must  either  be  a  deed  or  instrument  of  gift, 
or  there  must  be  an  actual  delivery  of  the  thing  to  the 
donee.  •  Here  the  gift  is  merely  verbal,  and  differs  from  [*  553] 
a  donatio  mortis  causd  only  in  this  respect,  that  the  latter  is 
subject  to  a  condition,  that  if  the  donor  live  the  thing  shall  be  re- 
stored to  him.  Now,  it  is  a  well-established  rule  of  law  that  a 
donatio  mortis  eausd  does  not  transfer  the  property  without  an 
actual  delivery.  The  possession  must  be  transferred,  in  point  of 
fact ;  and  the  late  case  of  Bunn  v.  Markham,  2  Marsh.  532  (17 
R  R  497),  where  all  the  former  authorities  were  considered,  is  a 
very  strong  authority  upon  that  subject  There  Sir  G.  Clifton  had 
written  upon  the  parcels  containing  the  property  the  names  of  the 
parties  for  whom  they  were  intended,  and  had  requested  his  natural 
son  to  see  the  property  delivered  to  the  donees.  It  was  therefore 
manifestly  his  intention  that  the  property  should  pass  to  the 
donees ;  yet,  as  there  was  no  actual  delivery,  the  Court  of  Common 
Pleas  held  that  it  was  not. a  valid  gift  I  cannot  distinguish  that 
case  from  the  present,  and  therefore  think  that  this  property  in  the 
colts  did  not  pass  to  the  son  by  the  verbal  gift :  and  I  cannot  agree 
that  the  son  can  be  charged  with  the  hay  which  was  provided  for 
these  colts  three  or  four  days  before  the  father's  death ;  for  I  can* 
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not  think  that  that  tardy  supply  can  be  referred  to  the  contract 
which  was  made  so  many  months  before. 

HOLBOYD,  J. :  — 

I  am  also  of  the  same  opinion.  In  order  to  change  the  property 
by  a  gift  of  this  description,  there  must  be  a  change  of  possession : 
here  there  has  been  no  change  of  possession.  If,  indeed,  it  could 
be  made  out  that  the  son  was  chargeable  for  the  hay  pro- 
[*554]  vided  for  the  colts,  then  the  possession  of  the  *  father 
might  be  considered  as  the  possession  of  the  son.  Here, 
however,  no  hay  is  delivered  during  a  long  interval  from  the  time 
of  the  contract,  until  within  a  few  days  of  the  father's  death  ;  and 
I  cannot  think  that  the  hay  so  delivered  is  to  be  considered  as  de- 
livered in  execution  of  that  contract  made  so  long  before,  and 
consequently  the  son  is  not  chargeable  for  the  price  of  it. 

Best,  J.,  concurred. 

Abbott,  C.  J. :  — 

The  dictum  of  Lord  Coke  in  the  case  cited  must  be  understood 
to  apply  to  a  deed  of  gift ;  for  a  party  cannot  avoid  his  own  volun- 
tary deed,  although  he  may  his  own  voluntary  promise. 

IttUe  re/used. 

Cochrane  v.  Moore. 

59  L.  J.  Q.  B.  377^87  (8.  c.  85  Q.  B.  D.  57 ;  63  L.  T.  153 ;  33  W.  R.  587). 

[377]  Gift  of  Chattel.  —  Ddwery.  —  Gift  by  Parol.  —  Sale  of  Chattd.  —  Un- 
dertaking by  Purchaeer  of  Chattel  that  Interest  of  Third  Party  therein 
shofdd  be  "  all  right.^  —  Trust  in  Favour  of  Third  Party.  —Bm  of  Sale.  — 
Statement  of  Consideration.  — BiUs  of  Sale  Act,  ]882  (45  <it  46  Vict.,  c  43), 

S.Q. 

A  parol  gift  of  a  chattel  withoat  delivery  does  not  pasa  the  property  to  the 
donee.  But  a  gift  of  an  undivided  share  in  a  chattel  may  be  completed  by  sale 
of  the  chattel  to  a  tliird  party,  accompanied  by  a  parol  declaration  by  that  party 
of  trust  as  to  the  share. 

B,  by  words  of  present  gift,  gave  to  the  defendant,  and  the  defendant  ac- 
cepted, one  undivided  fourth  part  of  a  horse.  B,  who  remained  in  possession 
of  the  horse,  being  about  to  execute  a  bill  of  sale  of  certain  property,  including 
the  horse,  in  favour  of  the  plaintiff,  mentioned  the  interest  of  the  defendant  in 
the  horse ;  the  plaintiff  thereupon  undertook  that  the  defendant's  interest  should 
be  ^'  all  right,''  and  the  hill  of  sale  was  executed.  Held,  by  Bowen,  L.  J.,  and 
Fry,  J.,  that,  assuming  the  bill  of  sale  to  be  valid,  the  plaintiff  was  a  trustee 
for  the  defendant  of  one-fourth  of  the  horse.  SemUe,  that  Lord  Esheb,  M.  R., 
agreed  with  this  opinion. 

The  consideration  for  a  bill  of  sale  was  stated  to  be,  amongst  other  things. 
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£7575,  thereby  admitted  by  the  grantor  to  be  due.  At  the  time  the  grantor 
was  only  indebted  to  the  grantee  on  two  bills  of  exchange  for  £8300  then  cur- 
rent. HM,  assuming  that  it  was  agreed  at  the  time  that  the  £8300  due  in 
futwro  should  be  taken  as  between  the  parties  to  be  represented  by  £7575,  that 
the  bill  of  sale  was  void  under  the  Bills  of  Sale  Act,  1882,  the  consideration  for 
which  it  was  given  not  being  truly  stated. 

Appeal  from  the  judgment  of  Lopes,  L.  J.,  at  the  trial  of  an 
interpleader  issue  without  a  jury. 

The  issue  was  directed  to  try  the  right  to  one-fourth  part  of  the 
proceeds  of  the  sale  of  a  horse  called  Kilworth.  The  plaintiff 
claimed  to  be  entitled  to  the  proceeds  by  virtue  of  a  bill  of  sale 
of  certain  horses,  including  Kilworth,  executed  in  his  favour  by 
one  Benzon.  The  defendant  claimed  the  proceeds  under  a  prior 
gift  of  one-fourth  of  the  horse  from  Benzon.  The  bill  of  sale, 
which  bore  date  the  26th  of  July,  1888,  was  stated  to  be  made 
in  consideration  of  £10,000,  —  namely,  £7575  thereby  admitted 
by  Benzon  to  be  due,  and  a  further  sum  of  £2425  then  borrowed. 
At  the  date  of  the  bill  of  sale  Benzon  was  only  indebted  to  the 
plaintiff  on  two  promissory  notes  then  current  for  £3500  and 
£4800,  payable  respectively  on  the  9th  of  August  and  the  16th 
of  September,  1888.  The  plaintiff  contended  that  the  gift  to  the 
defendant  was  void,  the  horse  not  having  been  delivered  to  him. 
The  defendant  contended  that  the  bill  of  sale  was  void,  because, 
amongst  other  reasons,  the  consideration  was  not  truly  stated,  as 
required  by  the  Bills  of  Sale  Act,  1882.  Lopes,  L.  J.,  held  that 
the  gift  was  valid,  and  that  the  bill  of  sale  was  void,  and  gave 
judgment  for  the  defendant. 

The  plaintiff  appealed. 

The  facts,  so  far  as  they  are  material,  are  fully  stated  in  the 
judgment  of  the  Lords  Justices  Bowen  and  Fry. 

Addison,  Q.  C,  and  Henn  Collins,  Q.  C.  (Kisch  with  them),  for 
the  plaintiff. 

Pollard  and  Mitchell,  for  the  defendant 

The  arguments  sufficiently  appear  from  the  judgment  of 
Fey,  L.  J. 

The  following  cases  and  authorities,  in  *  addition  to  those  [*  378] 
mentioned  in  the  judgments,  were  cited  and  referred  to : 
Smith  V.  Smith,  Strange,  955;  Tate  v.  ffilbert,  2  Ves.  Jr.  Ill,  at 
p.  120 ;  Taung  v.  Young,  35  Sickels'  N.  Y.  Rep.  422 ;  "  Williams  on 
Personal  Property  "  (12th  ed.),  at  p.  44 ;  note  to  Lampleigh  v.  Brath^ 
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waiie  (2  Smith  L  C,  9th  ecL,  p.  166) ;  "  Sheppard's  Touchstone,"  vol. 
2,  p.  227  (7th  ed.,  by  Preston);  "Williams  on  Executors"  (8th  ed.), 
pp.  780,786  ;  "Blackburn  on  Sale  "  (2nd ed.),  p.  266  ;  and  "Benja- 
min on  Sale  "  (4th  ed),  p.  3.  Cur,  adv.  vult 

Fry,  L  J.  (on  April  28,  1890).  —  The  judgment  I  am  about  to 
read  is  that  of  Lord  Justice  Bowek  and  myself. 

The  question  in  this  interpleader  issue  arises  in  respect  of  a  sum 
of  money  representing  one-fourth  of  the  proceeds  of  a  horse  called 
Kilworth,  sold  by  Messrs.  Tattersall.  The  plaintiff  claims  the 
money  under  a  bill  of  sale  executed  by  one  Benzon,  comprising  this 
and  other  horses.  The  defendant  claims  it  under  an  earlier  gift 
of  one-fourth  of  the  horse  to  him  by  Benzon. 

The  relevant  facts,  as  they  appear  in  the  judgment  of  Lord 
Justice  LoPES,  and  in  that  part  of  the  evidence  to  which  he 
attached  credence,  are  shortly  as  follows:  — 

The  horse  was  in  June,  1888,  the  property  of  Benzon,  and  was 
kept  at  the  stables  of  a  trainer  named  Yates,  in  or  near  Paris, 
and  on  the  8th  of  that  month  was  ridden  in  a  steeple-chase  by 
Moore,  a  gentleman  rider.  In  consequence,  as  it  appears,  of  some 
accident,  the  horse  was  not  declared  the  winner,  and  on  the  same 
day,  according  to  the  view  of  the  evidence  taken  by  the  learned 
Judge,  Benzon  by  words  of  present  gift  gave  to  Moore,  and  Moore 
accepted  from  Benzon,  one  undivided  fourth  part  of  this  horse. 

A  few  days  subsequently  Benzon  wrote  to  Yates,  in  whose  stable 
the  horse  was,  and  told  him  of  the  gift  to  Moore.  But  he  did  not 
inform  Moore,  nor  did  Moore  know  of  any  communication  to 
Yates  of  the  fact  of  the  gift 

On  the  9th  of  July,  1888,  Cochrane  advanced  £3000  by  way  of 
loan  to  Benzon,  and  took  from  him  a  promissory  note  for  £3500, 
payable  on  the  9th  of  August  following. 

On  the  16th  of  July  of  the  same  year  Cochrane  advanced  to 
Benzon  a  further  sum  of  £4000,  and  took  a  promissory  note  for 
£4800,  payable  on  the '16th  of  September. 

On  the  26th  of  July  Cochrane  advanced  to  Benzon  two  sums 
of  money:  One,  £1680  10^.  llrf.  (to  be  paid  to  one  Sherard,  a 
trainer),  and  £745  —  making  together  £2425  10*.  \\d.  And  on 
the  same  day  Benzon  executed  a  bill  of  sale  for  £10,000,  under 
which  Cochrane  claims.  Kilworth  and  other  horses  were  in* 
eluded  in  the  schedule  to  this  instrument 


B.  C.  VOL.  XII.]  GIFT  (iNTKB  VIVOS).  413 

Ho.  8. — CoehnuM  ▼.  Moon,  68  Im  J.  Q.  B.  878,  878. 

It  is  proved  by  the  evidence  of  the  witnesses,  whom  the  learned 
Judge  believed,  that  before  the  execution  of  the  bill  of  sale, 
Benzon,  with  the  assistance  of  a  friend,  Mr.  Powell,  was  going 
through  the  list  of  horses  to  be  included  in  the  schedule,  and  that 
when  Eilworth  was  mentioned  Powell  spoke  of  Moore's  interest 
in  the  horse,  and  that  thereupon  a  discussion  arose  as  to  what  was 
to  be  done  with  it,  and  that  Cochrane  undertook  that  it  should  be 
"  all  right."    After  this  the  bill  of  sale  was  executed  by  Benzon. 

On  these  facts,  it  was  argued  that  there  was  no  delivery  and 
receipt  of  the  one-fourth  of  the  horse,  and,  consequently,  that  no 
property  in  it  passed  by  the  gift.  The  learned  Judge  has,  how- 
ever, held  that  delivery  is  not  indispensable  to  the  validity  of  the 
gift. 

The  proposition  on  which  the  Lord  Justice  proceeded  may  per- 
haps be  stated  thus:  that  where  a  gift  of  a  chattel  capable  of 
delivery  is  madQ  per  verba  de  prcesenti  by  a  donor  to  a  donee,  and 
is  assented  to  by  the  donee,  and  that  assent  is  communicated 
to  the  donor  by  the  donee,  there  is  a  perfect  gift,  which  passes 
the  property  without  delivery  of  the  chattel  itself.  This  propo- 
sition is  one  of  much  importance,  and  has  recently  been  the  sub- 
ject of  some  diversity  of  opinion.  We  therefore  feel  it  incumbent 
upon  us  to  examine  it,  even  though  it  might  be  possible  in  the 
present  case  to  avoid  that  examination. 

The  proposition  adopted  by  the  Lord  Justice  is  in  direct  contra- 
diction to  the  decision  of  the  Court  of  King's  Bench  in 
•  the  year  1819  in  Irons  v.  Smallpiece,  2  B.  &  Aid.  551  (p.  [* 379] 
408,  ante).  That  case  did  not  proceed  upon  the  character 
of  the  words  used,  or  upon  the  diflference  between  verba  de  prcesenti 
and  verba  defuturo,  but  upon  the  necessity  of  delivery  to  a  gift  other- 
wise sufficient.  The  case  is  a  very  strong  one,  because  a  Court' con- 
sisting of  Lord  Chief  Justice  Tenterden,  and  Mr.  Justice  Best  and 
Mr.  Justice  Holroyd,  refused  a  rule  nisi,  and  all  held  delivery  to 
be  necessary.  The  Chief  Justice  said :  "  I  am  of  opinion  that, 
by  the  law  of  England,  in  order  to  transfer  property  by  gift  there 
must  either  be  a  deed  or  instrument  of  gift,  or  there  must  be  an 
actual  delivery  of  the  thing  to  the  donee,"  and  he  went  on  to  refer 
to  the  case  of  Bunn  v.  MarJcham,  7  Taunt  224,  2  Marsh.  582  (17 
R.  E.  497),  as  a  strong  authority.  These  observations  of  the  Chief 
Justice  have  created  some  difficulty.  What  did  he  mean  by  an 
instrument  as  contrasted  with  a  deed?    If   he  meant  that   an 
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instrument  in  writing  not  under  seal  was  different  from  parol  in 
respect  of  a  gift  inter  vivos,  he  was  probably  in  error ;  but  if,  in 
speaking  of  the  transfer  of  property  by  gift,  he  included  gifts  by 
will  as  well  as  gifts  inter  vivos,  then  by  instrument  he  meant  tes- 
tamentary instrument,  and  his  language  was  correct.  Mr.  Justice 
HoLROYD  was  equally  clear  on  the  principal  point :  "  In  order  to 
charge  the  property  by  a  gift  of  this  description  "  (by  which  we 
understand  him  to  mean  a  gift  iitter  vivos^  "there  must  be  a 
change  of  possession." 

The  correctness  of  the  proposition  thus  laid  down  has  been 
asserted  in  many  subsequent  cases  of  high  authority. 

Thus  in  Beeves  v.  Capper,  5  Bing.  N.  C.  136,  the  Court  of  Com- 
mon Pleas,  under  Chief  Justice  Tindall,  referred  to  Irons  v. 
Smallpieee,  and  the  proposition  "that  a  verbal  gift  of  chattels, 
unaccompanied  with  delivery  of  possession,  passes  no  property  to 
the  donee,"  as  being  good  law,  and  without  the  expression  of  any 
doubt. 

In  1849,  in  the  case  of  Shotoer  v.  PUck,  4  Ex.  478,  19  L.  J. 
Ex.  113,  the  same  question  came  before  the  Court  of  Exchequer, 
and  the  Court,  without  hesitation,  aJBBrmed  the  ruling  of  Lord 
Truro,  then  Chief  Justice  Wilde,  at  Nisi  Prius,  and  adopted  the 
rule  of  /roTw  v.  Smallpieee.  The  alleged  gift  in  question  was  per 
verba  de  futuro,  but  in  respect  of  chattels  then  in  the  possession 
of  the  intended  donee.  The  gift  was  held  open  to  both  objection^. 
"  To  pass  the  property,"  said  Baron  Alderson,  "  there  must  be  both 
a  gift  and  a  delivery ;  here  there  is  hardly  a  gift."  "  There  must 
be  a  delivery  to  make  the  gift  valid,"  said  Lord  Cranworth,  then 
Baron  Eolfe  ;  "  here  there  is  a  mere  statement  that  the  goods  which 
the  defendant  has  in  her  possession  the  owner  will  give  her." 

Again  (in  1865),  in  Bourne  v.  Foshrooke,  18  C.  B.  (N.  S.) 
515,  34  L.  J.  C.  P.  164,  Chief  Justice  Erle  adopted  the  rule 
in  Irons  v.  Smallpieee  as  undoubted  law ;  and  in  1870,  in  Dotuglas 
v.  Douglas,  22  L  T.  (N.  S.)  127,  the  Court  of  Exchequer  declined  to 
consider  whether  they  should  overrule  that  case,  and  expressed  a 
decided  leaning  in  its  favour. 

In  Ireland,  in  like  manner,  the  doctrine  has  been  asserted.  Lord 
Plunkett,  as  Lord  Chancellor,  holding  delivery  to  be  the  only 
admissible  evidence  of  the  gift  of  a  personal  chattel.  Patterson  v. 
Williams,  LI.  &  G.  temp.  Plunkett,  95. 

We  have  thus  a  great  body  of  authority  in  favour  of  the  neces- 
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sity  of  delivery ;  but,  on  the  other  hand,  there  are  several  author- 
ities which  require  consideration. 

The  first  note  of  dissent  was  sounded  in  the  year  1841,  or 
twenty-two  years  after  the  decision  of  the  case  of  Irons  v.  Small- 
piece,  by  Serjeant  Manning,  in  a  note  on  the  case  of  The  London 
and  Brighton  Railway  Company  v.  Fairclough,  2  Man.  &  G.  674, 
at  p.  691,  10  L  J.  C.  P.  133,  in  which  he  impugned  the  accu- 
racy of  Irons  V.  Smallpiece,  and  asserted  that  after  the  acceptance 
of  a  gift  by  parol  the  estate  is  in  the  donee  without  any  actual 
delivery  of  the  chattel.  The  authorities  cited  in  that  note  we 
shall  hereafter  consider- 
In  1845,  m  Zunn  v.  Thornton,  1  C.  B.  379, 14  L.  J.  C.  P. 
161,  Mr.  Justice  Maule  interlocutorily  observed  *that  he  [*380] 
had  always  thought  Lord  Tentbrden's  opinion  in  Irons  v. 
Smallpiece  very  remarkable,  because  by  referring  to  instruments  of 
gift  he  left  it  to  be  inferred  that  an  assignment  might  be  otherwise 
than  by  deed.  But  beyond  this  his  criticism  did  not  proceed.  To 
the  report  of  this  case  Serjeant  Manning  appended  a  note  similar 
to  that  in  the  second  volume  of  "  Manning  and  Granger.*' 

Two  years  afterwards  (1847)  Lord  Wensleydale,  in  Ward  v. 
Audland,  16  M.  &  W.  862,  quoted  the  passage  from  Lord  Ten- 
tbrden's judgment  already  cited,  and  observed,  "  That  is  not  cor- 
rect." To  which  counsel  replied  by  referring  to  the  criticism  of 
Mr.  Justice  Maule,  and  the  learned  Judge  made  no  further  obser- 
vation. The  criticism  of  the  two  learned  Judges  was  probably 
directed  to  the  same  point,  —  namely,  the  use  of  the  expression 
"deed  or  instrument."  Lord  Ckanworth  was  present  as  a  Baron 
of  the  Exchequer  during  the  argument  in  Ward  v.  Avdland,  and, 
as  we  have  seen,  two  years  afterwards  unhesitatingly  adopted  Irons 
v.  Smallpiece,  and  that  without  note  or  comment,  —  a  course  which 
he  would  hardly  have  pursued  if  he  knew  that  Lord  Wensleydale 
considered  the  case  itself  bad  law. 

In  1852,  in  the  case  of  Flory  v.  Dmny,  7  Ex.  581,  21  L.  J.  Ex. 
223,  where  the  authorities  lastly  cited  were  mentioned.  Lord 
Wensleydale  referred  to  the  two  notes  of  Serjeant  Manning,  and 
read  a  portion  of  the  later,  but  expressed  no  opinion  as  to  the 
correctness  or  incorrectness  of  the  conclusion. 

In  1861  the  case  of  Winter  v.  Winter,  4  L.  T.  (N.  S.)  639,  came 
before  the  Court  of  Queen's  Bench.  In  that  case  a  barge  belong- 
ing to  a  father  had  been  in  the  actual  possession  of  his  son  as  his 
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servant.  The  father  gave  the  barge  to  the  son,  and  he  subse- 
quently, Yfith  the  father's  knowledge  and  assent,  possessed  and 
worked  the  barge  as  his  own,  and  paid  the  wages  of  the  crew. 
Mr.  Justice  Wigutman  upheld  the  title  of  the  son  on  the  ground 
of  a  change  in  the  possession  consequent  on  the  gift ;  Mr.  Justice 
Cbompton,  on  the  ground  that  actual  delivery  of  the  chattel  is 
not  necessary  to  a  gift  inter  vivos,  and  that  it  was  sufficient  that 
the  conduct  of  the  parties  showed  that  the  ownership  had  been 
changed.  Lord  Blackburn,  then  Mr.  Justice  Blackburn,  simply 
concurred.  What,  however,  is  most  to  our  present  point,  Mr. 
Justice  Crompton  said  that  although  Iroiis  v.  Smallpiece  and 
Shower  v.  PUck  had  not  been  overruled,  they  had  been  hit  hard 
by  the  subsequent  cases. 

In  1883  the  case  of  In  re  Harcourt,  Danbij  v.  Tucker,  31  W.  E, 
578,  came  before  Mr.  Baron  Pollock,  sitting  as  a  Judge  of  the 
Chancery  Division,  and  he  declined  to  follow  the  decision  of  Irons 
V.  SmallpUce,  saying  that  he  "certaijily  could  not  accede  to  the 
proposition  generally  that  the  actual  delivery  of  a  chattel  is  neces- 
sary to  create  a  good  gift  ifUer  vivos**  "The  question  to  be 
determined,"  he  said,  "is  not  whether  there  has  been  an  actual 
handing  over  of  property  manually,  but  whether,  looking  at  all 
the  surrounding  circumstances  of  the  case,  and  looking  particu- 
larly at  the  nature  and  character  of  the  chattel  which  is  proposed 
to  be  given,  there  has  or  has  not  been  a  clear  intention  expressed 
on  the  part  of  the  donor  to  give,  and  a  clear  intention  on  the  part 
of  the  recipient  to  receive  and  act  upon  such  gift.  Whenever  such 
a  case  should  arise  again,  I  am  confident  that  that  would  be  the 
basis  of  the  decision  of  a  Court  of  common  law,  and,  of  course,  the 
same  result  would  follow  in  a  Court  of  equity." 

Lastly  (in  1885),  Mr.  Justice  Cave,  in  the  case  of  In  re  Ridgway, 
54  L.  J.  Q.  B.  570,  15  Q.  B.  D.  447,  expressed  his  opinion  "  that 
it  is  going  too  far  to  say  that  retention  of  possession  by  the  donor 
is  conclusive  proof  that  there  is  no  immediate  present  gift; 
although,  undoubtedly,  unli8ss  explained  or  its  effect  destroyed  by 
other  circumstances,  it  is  strong  evidence  against  the  existence 
of  such  an  intention." 

These  two  latter  authorities  have  been  followed  by  Lord  Justice 
Lopes  in  the  case  now  before  us,  feeling  that  when  sitting  as  a 
Judge  of  the  first  instance  he  could  not  rightly  depart  from 
them. 
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There  is  thus  some  diflTerence  of  judicial  *  opinion  as  to  [*  381] 
the  rule  stated  in  Irons  v.  Smallpiece,  We  cannot  think 
that  the  few  recent  decisions  to  which  we  have  referred  are  enough 
to  overrule  the  authority  of  that  decision,  and  the  cases  which 
have  followed  it,  but  they  make  it  desirable  to  enquire  whether 
the  law  as  declared  before  1819  was  in  accordance  with  that  deci- 
sion, or  with  the  judgment  of  Mr,  Baron  Pollock  in  In  re  Ear- 
court,  Dariby  v.  Tucker. 

This  enquiry  into  the  old  law  on  the  point  is  one  of  some  diffi- 
culty, for  it  leads  into  rarely  trodden  paths,  where  (as  is  very  nat- 
ural) we  have  not  had  the  assistance  of  counsel,  and  where  the 
materials  for  knowledge  are  for  the  most  part  undigested. 

The  law  enunciated  by  Bracton  in  his  book  ''  De  Acquirendo 
Berum  Dominio"  seems  clear,  to  the  effect  that  no  gift  was  complete 
without  tradition  of  the  subject  of  the  gift.  "  Item  oportet,"  he 
says  (vol.  i.  c.  5, 12,  p.  128;  "  Chronicles  and  Memorials  of  Great 
Britain  and  Ireland  during  the  Middle  Ages,"  vol  70, 1878),  "quod 
donationem  sequatur  rei  traditio,  etiam  in  vita  donatoris,  et  dona- 
torii,  aUoquin  dicetur  talis  donatio  potius  nuda  promissio  quam 
donatio,  et  ex  nuda  promissione  non  nascitur  actio,  non  magis 
quam  ex  nudo  pacto,  non  enim  valet  donatio  imperfecta,  nee  chartae 
confectio,  nee  homagii  captio  cum  omni  solemnitate  adhibita,  nisi 
subsequuta  fuerit  seysina  et  traditio  in  vita  donatoris."  And  again 
(c.  16, 12,  p.  300) :  ''  Item  non  sufficit  chartam  esse  factam  &  sig- 
natam  nisi  probetur  donationem  esse  perfectam,  &  quod  omnia, 
quae  donationem  faciunt,  rite  prsecesserunt,  &  subsequutam  esse 
traditionem,  alioqui  nunquam  transferri  potest  res  donata  ad  do- 
natorium.  Poterit  enim  homagium  prsecessisse,  &  quod  charta  rite 
facta  sit,  &  vera  &  bona  &  cum  solemnitate  recitata  &  audita, 
tamen  nunquam  valebit  donatio,  nisi  tunc  demum,  cum  fuerit 
traditio  subsequuta,  &  sic  poterit  charta  esse  vera,  sed  sine  facta 
seysina  nuda."  And  to  the  same  effect  is  another  passage  in  chap- 
ter xviii.  1,  p.  310.1 

In  Bracton's  day,  seizin  was  a  most  important  element  of  the 
law  of  property  in  general ;  and,  however  strange  it  may  sound  to 
jurists  of  our  day  and  country,  the  lawyers  of  that  day  applied  the 
term  as  freely  to  a  pig's  ham  ("  Select  Pleas  in  Manorial  Courts," 

1  "Item  non  valet  donatio,  nisi  snbse-    vel  instramentoram  confectionem  quam- 
qcuUur  traditio,  quia  non  tranafertnr  per    via  in  publico  fnerint  redtata." 
liumaginm  res  data,  nee  per  chartamm 
VOL.  XII.  —  27 
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Selden  Society^s  Pablications,  vol  2,  p.  142 ;  see  also  Professor 
Maitland's  papers  on  the  Seizin  of  Chattels,  the  Beatitude  of  Seizin, 
and  the  Mystery  of  Seizin,  "  Law  Quarterly  Beview,"  i.  324 ;  ii.  484 ; 
iv.  24, 286)  as  to  a  manor  or  a  field.  At  that  time  the  distinction 
between  real  and  personal  property  had  not  yet  grown  up;  the 
distinction  then  recognised  was  between  things  corporeal  and 
things  incorporeal ;  no  action  could  then  be  maintained  on  a  con- 
tract for  the  sale  of  goods,  even  for  valuable  consideration,  unless 
under  seal ;  the  distinction  so  familiar  to  us  now  between  contracts 
and  gifts  had  not  fully  developed  itself.  The  law  recognised  seizin 
as  the  common  incident  of  all  property  in  corporeal  things,  and 
tradition  or  the  delivery  of  that  seizin  from  one  man  to  another  as 
essential  to  the  transfer  of  the  property  in  that  thing,  whether  it 
were  land  or  a  horse,  and  whether  by  way  of  sale  or  of  gift,  and 
whether  by  word  of  mouth  or  by  deed  under  seaL  This  necessity 
for  delivery  of  seizin  has  disappeared  from  a  large  part  of  the  trans- 
actions known  to  our  law;  but  it  has  survived  in  the  case  of 
feofifments.    Has  it  also  survived  in  the  case  of  gifts  ? 

It  has  been  suggested  that  Bracton,  whilst  purporting  to  enunci- 
ate the  law  of  England,  is  really  copying  the  law  of  Borne.  But 
by  the  law  of  Bonie,  at  least  since  the  time  of  Justinian,  gift  had 
been  a  purely  consensual  transaction,  and  did  not  require  delivery 
to  make  it  perfect  (Inst  ii.  7). 

Coming  next  to  the  great  law-writers  of  the  reign  of  Edward  I., 
they  hold  language  substantially  the  same  as  that  of  Bracton, 
except,  indeed,  that  the  diifeience  between  transactions  purely  vol- 
untary, or  for  pecuniary  consideration,  appears  to  be  growing 
somewhat  more  important  '*  Donatio,''  says  Fleta, ''  est  qusedam 
institutio,  quae  ex  mera  liberalitate,  nullo  jure  cogente,  procedit,  ut 
res  a  vero  ejus  possessore  ad  alium  transferatur.  Dare 
[*  382]  autem  est  rem  accipientis  facere  cum  eflfectu,  *  alioquin  in- 
utilis  erit  donatio,  cum  irritari  valeat  et  revocari"  (Lib. 
iii.  c.  3).  He  then  proceeds  to  discuss  various  kinds  of  gifts,  and 
says :  "  Alia  perfecta,  et  alia  incepta  et  non  perfecta :  ut  si  donatio 
lecta  fuerit  et  concessa,  et  homagium  captum,  ac  traditio  nondum 
fuerit  subsecuta  "  {loc.  cU, ;  see  also  lib.  iii.  c,  15). 

In  Lib.  iii.  c.  7,  he  discusses  the  necessary  elements  of  donations, 
and,  amongst  other  things,  the  effect  of  duress  on  a  gift ;  and  here 
the  necessity  of  delivery  is  again  clearly  shown,  because,  according 
to  Fleta,  a  promise  made  without  duress  followed  by  delivery 
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under  duress  is  not  a  valid  gift.  "  Befert  tamen/'  lie  says, ''  utrum 
metus  prseveniat  donationem  vel  subsequatur,  quia  si  piimo  co>- 
actus,  et  per  metum  compulsus  promisero,  et  postea  gratis  tradidero, 
talis  metus  non  excusat;  sed  si  gratis  promisero  et  compulsus 
tradidero  tuno  excusat  metus." 

Britten  held  substantially  the  same  language.  In  citing  him 
we  shall  prefer  the  translation  of  Mr.  Nichols  to  the  Norman- 
French  of  the  originaL  In  his  chapter  on  Gifts  (Lib.  iL  c.  3)  he 
gives  a  very  clear  description  of  the  nature  of  a  gift.  "  A  gift,"  he 
says,  "  is  an  act  whereby  anything  is  voluntarily  transferred  from 
the  true  possessor  to  another  person,  with  the  full  intention  that 
the  thing  shall  not  return  to  the  donor,  and  with  full  intention 
on  the  part  of  the  receiver  to  retain  the  thing  entirely  as  his  own 
without  restoring  it  to  the  giver.  For  a  gift  cannot  be  properly 
made  if  the  thiug  given  does  not  so  belong  to  the  receiver  that  the 
two  rights  of  property  and  of  possession  are  united  in  his  person, 
so  that  the  gift  cannot  be  revoked  by  the  donor,  or  made  void  by 
another,  in  whom  the  lawful  property  is  vested"  (pp.  220,  221). 
And  again  (lib.  ii.  c.  3) :  "  Some  gifts  are  complete,  where  both 
rights  unite  in  the  purchaser;  others  are  begun,  but  not  com-* 
pleted ;  and  such  titles  are  bad,  as  in  case  of  gifts  granted  whereof 
no  livery  of  seizin  follows  "  (pp.  225-6).  Passages  of  similar  im- 
port will  be  found  in  Lib.  i.  c.  29,  and  Lib.  ii.  c.  8. 

The  third  writer  of  the  age  of  Edward  I.  is  one  of  a  very  differ- 
ent character  from  Fleta  and  Britton  —  we  mean  Home,  the 
author  of  the  "  Mirror  of  Justices ; "  he  attacked  the  Judges  and 
the  administration  of  the  law  in  his  days  with  a  vehemence  which 
it  is  to  be  hoped  was  undeserved.  But  though  amongst  the  155 
abusions  or  abuses  of  the  law  which  stirred  his  soul  to  wrath,  some 
relate  to  seizin,  yet  he  has  nothing  to  say  at  variance  with  his  con- 
'temporaries  on  the  necessity  of  delivery;  but,  on  the  contrary, 
expressly  affirms  that  "  the  law  requires  but  three  things  in  con- 
tracts :  1.  The  agreement  of  the  wills ;  2.  Satisfaction  of  the  donor ; 
3.  Delivery  of  the  possession  and  gift"  (chap.  v.  sec.  I,  par.. 75). 
[See  Selden  Society's  Publications,  vol.  7,  p.  163.] 

In  the  reign  of  Edward  IV.  a  step  seems  to  have  been  taken  in 
the  law  relative  to  gifts  which  resulted  in  this  modification :  that 
whereas  under  the  old  law  a  gift  of  chattels  by  deed  was  not  good 
without  the  delivery  of  the  chattel  given,  it  was  now  held  that  the 
gift  by  deed. was  good  and  operative  until  dissented  from  by  the 
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donee.  Thus  in  Michaelmas  Term,  7  Edw.  IV.,  pi.  21,  foL  20,  it 
was  held  by  Choke  and  other  Justices  that  if  a  man  executes  a 
deed  of  gift  of  his  goods  to  me,  that  this  is  good  and  effectual  with- 
out livery  made  to  me,  until  I  disagree  to  the  gift,  and  this  ought 
to  be  in  a  Court  of  record.  In  Hilary  Term,  7  Edw.  IV.,  pL  14, 
foL  29,  it  was  alleged  by  counsel  (Catesby  and  Pigot),  that  if  a  man 
give  to  me  all  his  goods  by  a  deed,  although  the  deed  was  not  deliv- 
ered to  the  donee,  nevertheless  the  gift  is  good,  and  if  he  chooses  to 
take  the  goods  he  can  justify  this  by  the  gift,  although  notice  has  not 
been  given  to  him  of  the  gift ;  and  further,  that  if  the  donee  com- 
mit felony  before  notice,  &c.,  still  the  king  will  have  the  goods ; 
and  although  notice  may  be  material,  nevertheless  when  he  has 
notice,  this  would  have  relation  to  the  time  of  the  gift,  &c.  But 
the  Court  said  that  such  a  gift  is  not  good  without  notice,  for  a 
man  cannot  give  his  goods  to  me  against  my  will. 

An  earlier  case  in  the  same  reign  has  been  cited  as  bearing  on 
the  present  question.  In  Michaelmas  Term,  2  Edw.  IV.,  pi.  26,  foL 
25,  a  case'  arose  on  trespass  of  goods,  in  which  Laicon  was  counsel 
for  the  defendant,  and  the  Court  was  engaged  in  consider- 
[*  383]  ing  the  sufficiency  of  his  pleas.  *  In  the  course  of  the  dis- 
cussion Laicon  put  this  question,  "  Suppose  I  give  to  you 
my  goods,  which  are  at  Everwike,  and  before  that  you  are  seized  of 
them,  a  stranger  takes  them  away,  have  you  not  a  writ  of  trespass 
against  the  stranger  ?  '*  Which  he  then  proceeds  to  answer.  "  Yes, 
sir ;  for  by  the  gift  at  once  the  property  was  in  you,  and  the  pos- 
session by  the  writ  is  adjudged  in  you  presently."  Danby,  the 
Chief  Justice  of  the  Common  Pleas,  seems  to  have  assented  appar- 
ently on  the  ground  that  pleading  to  such  a  writ  by  way  of  justifi- 
cation would  confess  the  possession  of  the  plaintiff  and  the  taking 
by  the  defendant  {car  la  si  vous  pled.  vr.  matter  accord,  et  justif, 
et  vous  confess,  prisel  hors  de  son  poss.^  But  immediately  after  this 
discussion  Laicon  found  his  argument  so  hopeless  (yidens  opinio- 
nem  curice  contra  eum^  that  he  seems  to  have  amended  his  plead- 
ings. This  case  seems  to  us  of  no  authority  on  the  point  under 
investigation.  What  was  said  was  not  in  discussion  of  what  really 
passed  by  the  gift,  but  only  of  the  effect  of  pleading  in  preventing 
the  denial  of  the  plaintiff's  possession.  The  question  seems  to  re- 
late to  an  effectual  gift  of  goods  without  possession,  but  there  is 
nothing  to  show  whether  the  parties  to  the  discussion  had  in  con- 
templation a  gift  by  deed  or  not.    The  cases  already  referred  to, 
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which  occurred  a  few  years  later,  seem  to  show  that  the  efifect  of  a 
deed  in  passing  the  property  without  delivery  of  the  chattel  was 
claiming  the  attention  of  the  lawyers  of  that  day. 

Brooke,  in  his  **  Abridgment "  (Trespass,  308),  cites  this  case  of 
the  2  Edw.  IV.,  and  seems  to  put  it  upon  a  somewhat  different 
ground  to  the  "  Year  Book  "  itself.  He  says  that  Danby  agreed  in 
Laicon's  argument,  **  for  by  the  gift  the  property  is  in  him,  and 
then  the  law  adjudges  possession,  which  was  not  denied,  and  it 
seems  to  be  the  law,  because  goods  are  transitory  whilst  land  is 
local."  We  can  find  no  authority  for  these  reasons  in  the  entry 
which  he  professes  to  be  abstracting. .  This  case,  as  explained  by 
Brooke,  seems  to  underlie  the  proposition  asserted  twice  in  the 
case  of  Hudson  v.  Hudson^  Latch,  214,  263,  discussed  in  2  Wma 
Saunders,  47  b,  to  illustrate  the  right  of  an  executor  to  sue  in 
trover  before  actual  possession.  If,  it  was  said,  a  man  in  London 
gives  to  me  his  goods  in  York,  and  another  take  them,  I  can  bring 
trespass ;  for  property,  it  was  added,  draws  possession  in  chattels 
personal.  The  Court  were  not  considering  what  gift  of  chattels 
did  carry  the  property,  but  only  illustrating  the  proposition  that 
where  the  property  has  passed,  as  by  the  will  to  the  executor, 
there  the  law  attracts  to  it  possession.  This  would  be  perfectly 
illustrated  by  the  case  of  chattels  in  York  transferred  by  deed  exe- 
cuted in  London.  The  whole  supposition  that  this  case  lends  any 
countenance  to  the  notion  that  chattels  can  pass  without  delivery 
seems  to  be  derived  from  the  silence  of  the  case  as  to  the  way  in 
which  the  gift  was  made ;  and  this  point  was  not  material  to  the 
matter  under  consideration  by  the  Court.  Moreover,  where  a 
legal  result  could  only  be  produced  by  a  deed,  our  elder  law-writers 
were,  we  believe,  less  apt  to  mention  the  deed  than  their  less 
technical  descendants. 

One  other  case  in  the  reign  of  Edward  IV.  must  be  mentioned. 
In  Michaelmas  Term,  21  Edw.  IV.,  pi.  27,  fol.  55,  it  was  said  by 
Mr.  Justice  Brian  that  in  detinue  of  chattels  it  was  a  good  plea  to 
say  that  the  plaintiff  after  the  bailment  gave  them  to  the  defend- 
ant, and  then  he  could  have  his  law  —  quod  fuit  concessum.  The 
'case  appears  to  go  only  to  this,  that  if  A.  after  bailing  a  chattel  to  B. 
then  gives  it  to  B.,  B.  might  defend  himself  by  his  suit  in  an  action 
of  detinue.  If  good  law,  it  seems  to  establish  that  delivery  first  and 
gift  afterwards  is  as  effectual  as  a  gift  first  and  delivery  afterwards. 

One  case  in  the  reign  of  Henry  VII.  perhaps  requires  considera- 
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tion  (Hilary  Teim,  21  Hen.  VIL,  pL  30,  fol  18).  The  question  seems 
to  have  been  whether  the  use  of  land  was  presently  transferred  by 
a  bargain  and  sale,  and  in  the  course  of  the  report  the  following 
passage  occurs :  "  If  I  give  to  a  man  my  cow  or  my  horse,  he  may 
take  the  one  or  the  other  at  his  election :  and  the  cause  is  tha^ 
immediately  by  the  gift  the  property  is  in  him,  and  that  of  the  one 
or  the  other  at  his  will ;  but  if  the  case  were  that  I  will 
[*  384]  give  *  to  him  a  horse  or  a  cow  in  future  time,  then  he  can- 
not take  either  the  one  or  the  other,  for  then  it  is  in  my 
election  to  choose  which  of  them  I  will  give  him."  The  case  is  in* 
teresting  as  the  first  one  which  we  have  found  which  emphasises 
the  distinction  in  gifts  between  words  in  the  present  and  in  the 
future  tense.  But  the  passage  we  have  cited  appears  to  have  no 
real  weight  of  authority.  It  is  only  part  of  the  argument  of  the 
Attomey-Greneral,  and  the  argument  does  not  appear  tenable ;  far 
surely  it  is  open  to  question  whether  the  gift,  even  a  giant  for  val- 
uable consideration,  of  one  or  other  of  two  things  at  the  election  of 
the  donee  or  grantee  can  pass  the  property  in  one  or  other  or  both 
of  these  things  immediately  and  before  the  election  of  the  grantee. 
It  is  further  to  be  observed  that  the  question  before  the  Court 
turned  on  the  doctrine  of  election ;  and  whether  the  supposed  gift 
was  to  be  by  deed  or  not  is  a  point  on  which  the  report  is  silent 
This  silence  is  the  only  reason  why  the  passage  has  been  thought 
by  some  persons  relevant  to  the  present  enquiry. 

It  was  in  the  reigns  of  the  early  Tudors  that  the  action  on  the 
case  on  indebitatus  oMumpsit  obtained  a  firm  foothold  in  our  law ; 
and  the  effect  of  it  seems  to  have  been  to  give  a  greatly  increased 
importauce  to  merely  consensual  contracts.  It  was  probably  a 
natural  result  of  this  that  in  time  the  question  whether  and  when 
property  passed  by  the  contract  came  to  depend,  in  cases  in  which 
there  was  a  valuable  consideration,  upon  the  mind  and  consent  of 
the  parties,  and  that  it  was  thus  gradually  established  that  in  the 
case  of  bargain  and  sale  of  personal  chattels,  the  property  passed 
according  to  that  mind  and  intention,  and  a  new  exception  was 
thus  made  to  the  necessity  of  delivery. 

This  doctrine,  that  property  may  pass  by  contract  before  de- 
livery, appears  to  be  comparatively  modern.  It  may,  as  has  been 
suggested,  owe  its  origin  to  a  doctrine  of  the  civil  law  that  the 
property  was  at  the  risk  of  the  purchaser  before  it  passed  from  the 
vendor ;  but,  at  any  rate,  the  point  was  thought  open  to  argument 
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as  late  as  Elizabeth's  reign  (see  Plowd  11  b,  and  see  a  learned 
note,  2  Man.  &  By.  666). 

Uowef's  Caee^  Noy,  67,  which  seems  to  have  been  decided  in  39 
Eliz.  (see  p.  59),  appears  to  show  that  the  necessity  of  delivery 
was  then  upheld  by  the  Oourt  The  case  is  thus  stated  by  Noy 
(p.67):- 

**  A.  borrowed  one  hundred  pounds  of  B.,  and  at  the  day  brought 
it  in  a  bag  and  cast  it  upon  the  table  before  K,  and  B.  said  to  A., 
being  his  nephew,  1  will  not  have  it,  take  it  you  and  carry  it  home 
again  with  you.  And  by  the  Court  that  is  a  good  gift  by  parol, 
being  cast  upon  the  table.  For  then  it  was  in  the  possession  of  B., 
and  A.  might  well  wage  his  law.  By  the  Court,  otherwise  it  had 
been,  if  A.  had  only  ofifered  it  to  R,  for  then  it  was  ehose  in  action 
only,  and  could  not  be  given  without  a  writing." 

The  Court  seems  to  have  held  that  delivery  was  necessary,  but 
that  by  the  casting  of  the  money  on  the  table  it  came  into  the  pos- 
session of  the  uncle,  and  that  the  nephew  taking  the  money  in  his 
uncle's  presence  and  by  his  direction,  there  was  an  actual  delivery 
by  the  uncle  to  the  nephew  —  so  that  the  nephew  might  wage  his 
law  — that  is,  might  conscientiously  swear  that  he  was  not 
indebted  to  his  uncle  (see  the  case  discussed  in  Dotcglas  v. 
Douglas,  22  K  T.  (N.  S.)  127). 

In  "Jenkins's  Centuries  "  (3rd  Century,  Case  ix.),  it  is  said:  "A 
gift  of  anything  without  a  consideration  is  good:  but  it  is  revo-^ 
cable  before  the  delivery  to  the  donee  of  the  thing  given.  Donatio 
perfidtnr  possemone  aeeipientis.  This  is  one  of  the  Bules  of 
Law,"  —  a  statement  made  with  little  reference  to  the  other  mat- 
ters treated  of  in  the  case.  We  know  of  no  other  authority  ex- 
actly to  the  same  effect  as  this,  nor  is  it  stated  as  having  the 
authority  of  any  judicial  decision. 

Blackstone's  discussion  of  the  subject  of  gifts  of  chattels  is  per- 
haps not  so  precise  as  might  be  desired ;  but  his  language  does  not 
seem  to  us  essentially  to  differ  from  the  earli^  authorities :  "  A 
true  and  proper  gift  or  grant  is,"  he  says,  "always  accompanied  by 
delivery  of  possession,  and  takes  effect  immediately." 
"  But  if  the  *  gift  does  not  take  effect  by  delivery  of  im-  [*  385] 
mediate  possession,  it  is  then  not  properly  a  gift  but  a  con- 
tract: and  this  a  man  cannot  be  compelled  to  perform"  (Book  2, 
c.  30,  p.  441). 

In  1818,  the  year  before  Irons  v.  Smallpiece  was  decided,  the 
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then  Master  of  the  Rolijs,  Sir  Thomas  Plummer,  in  Hooper  v. 
Goodwin,  1  Swanst  485,  at  p.  491,  said :  "  A  gift  at  law  or  in  equity 
supposes  some  act  to  pass  the  property :  in  donations  inter  vivos 
...  if  the  subject  is  capable  of  delivery,  delivery." 

These  are,  so  far  as  we  can  find,  all  the  relevant  authorities 
before  the  decision  in  Irons  v.  Smallpieee^  though  they  are  not 
all  the  authorities  that  have  been  cited  as  relevant  But  several 
that  have  been  relied  upon  appear  to  us  to  have  no  real  bearing 
on  the  point  at  issue.  Thus  in  Witts  v.  Clifton,  Michaelm.  12 
Jac.  I.,  BolL  61,  Coke,  arguendo,  uses  as  an  illustration  of  the 
difference  between  the  civil  law  and  ours,  —  that  in  the  civil  law 
a  gift  is  not  good  without  tradition ;  but  that  it  is  otherwise  in 
our  law.  Here,  for  aught  that  appears,  the  gift  which  the  learned 
counsel  referred  to  as  good  without  delivery  is  a  gift  by  deed. 

In  like  manner  several  authorities  which  affirm  that  a  gift  of 
chattels  may  be  good  without  deed  and  are  silent  as  to  delivery 
("Perkins'  Profiteble  Book,"  Grant,  57  ;  2  Shep.  Touch.  227;  Com. 
Dig.,  Biens,  D.  2)  have  been  cited  as  if  they  likewise  asserted  that 
a  gift  was  good  without  delivery, — a  proposition  which  they  do 
not  affirm,  or,  as  we  think,  imply. 

This  review  of  the  authorities  leads  us  to  conclude  that,  accord- 
ing to  the  old  law,  no  gift  or  .grant  of  a  chattel'  was  effectual  to 
pass  it  whether  by  parol  or  by  deed,  and  whether  with  or  without 
consideration,  unless  accompanied  by  delivery ;  that  on  that  law 
two  exceptions  have  been  grafted,  one  in  the  case  of  deeds,  and 
the  other  in  that  of  contracts  of  sale  where  the  intention  of  the 
parties  is  that  the  property  shall  pass  before  delivery ;  but  that 
as  regards  gifts  by  parol,  the  old  law  was  in  force  when  IroTis  v. 
Smallpiece  was  decided ;  that  that  case  therefore  correctly  declared 
the  existing  law ;  and  that  it  has  not  been  overruled  by  the  deci- 
sion of  Mr.  Baron  Pollock  in  1883,  or  the  subsequent  case  before 
Mr.  Justice  Cave. 

We  are  therefore  unable  in  the  present  case  to  accept  the  law 
on  this  point  as  enunciated  by  Lord  Justice  Lopes  in  deference 
to  the  two  latest  decisions. 

But  assuming  delivery  to  be  necessary  in  the  case  of  the  gift 
of  an  ordinary  chattel,  two  questions  would  remain  for  considera- 
tion in  the  present  case,  —  the  first,  whether  the  undivided  fourth 
part  of  the  horse  admits  of  delivery,  or  whether,  on  the  other 
hand,  it  is  to  be  regarded  as  incorporeal  and  incapable  of  tradi- 
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tioQ ;  the  other,  whether  the  letter  written  by  Benzon  to  Yates 
was  either  a  constructive  delivery  of  this  undivided  fourth  part 
of  the  horse,  or  an  act  perfecting  the  gift  of  this  incorporeal  part 
so  far  as  the  nature  of  the  subject-matter  of  the  gift  admits.  On 
these  points  we  do  not  think  it  needful  to  express  any  decided 
opinion,  because  in  our  judgment  what  took  place  between  Benzon 
and  Cochrane  before  Benzon  executed  the  bill  of  sale  to  Cochrane 
constituted  the  latter  a  trustee  for  Moore  of  one-fourth  of  the 
horse  Kilworth. 

Another  objection  to  Cochrane's  title  was  based  on  the  bill  of 
sale,  which  bore  date  the  26th  of  July,  1888,  and  stated  the  con- 
sideration as  a  sum  of  £7575,  then  owing  by  Benzon  to  Cochrane, 
and  of  the  further  sum  of  £2425,  then  paid  by  Cochrane  to 
Benzon,  making  together  a  sum  of  £10,000;  whereas  in  fact  at 
the  date  of  the  bill  of  sale  Benzon  was  only  indebted  to  Cochrane 
on  two  promissory  notes  then  current,  and  payable  respectively 
in  August  and  September,  and  for  sums  amounting  together  to 
£8300.  It  is  said  that  by  an  agreement  arrived  at  at  the  time, 
this  £8300  due  in  futuro  was  to  be  taken  as  between  the  parties 
as  represented  by  the  sum  of  £7575 ;  but  if  so,  this  agreement 
should,  in  our  opinion,  have  been  stated  in  the  bill  of  sale,  and 
we  are  therefore  of  opinion  that  the  document  was  void  as  not 
truly  stating  the  consideration  for  which  it  was  given. 

For  these  reasons  we  are  of  opinion  that  this  appeal  should  be 
dismissed  with  costs. 

Lord  EsHER,  M.  R  —  In  my  opinion,  *  it  always  was  [*  386] 
the  law  of  England  that  an  owner  of  a  chattel  could 
transfer  his  ownership  thereof  to  another  person  by  way  of  ex- 
change or  barter,  or  by  way  of  bargain  and  sale  for  a  consideration, 
or  by  way  of  and  as  a  mere  gift,  or  by  will.  Once  conclude  that 
such  was  always  the  law,  and  it  follows  that  it  is  the  common 
law.  That  law  could  not  and  cannot  be  altered  by  mere  judicial 
decision,  but  only  by  Act  of  Parliament  The  authority  of  any 
judicial  decision  to  the  contrary  would  be  overruled  at  any  time, 
however  remote,  by  a  competent  Court  But  each  of  the  above 
propositions  is  a  fundamental  proposition  of  law;  that  is,  a  pro- 
position which  is  not  evidence  of  some  other  proposition  which 
has  to  be  proved,  but  a  proposition  the  existence  of  which  —  that 
is,  the  facts  necessary  to  constitute  which  —  is  to  be  proved  by 
evidence.    The  moment  those  facts  are  proved  the  proposition 
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of  law  is  proved;  to  which  the  legal  tribunal  will  give  effect 
Although  no  Court  can  properly  alter  such  a  fundamental  propo- 
sition, the  amount  or  nature  of  the  evidence  which  will  satisfy  a 
Court  of  the  existence  of  such  a  proposition,  as  applicable  to  a 
Articular  case,  may  vary,  and  has  varied,  at  different  epocha  I 
have  no  doubt  that  in  every  one  of  the  propositions  above  enu- 
merated, unless  it  be  in  the  case  of  a  gift  by  will,  there  was  a  Ume 
when,  as  part  of  the  evidence  of  the  existence  of  the  proposition 
in  a  particular  case,  the  Courts  always  required  that  there  should 
have  been  an  actual  delivery  of  the  chattel  in  question.  Though 
there  was  proof  of  a  contract  for  good  consideration,  in  a  form 
which  would  now  pass  the  property  in  a  chattel  without  delivery, 
proof  of  actual  delivery  was  required.  Though  the  transfer  was 
contained  in  a  deed,  proof  of  actual  delivery  was  required.  Equally 
the  statement  that  one  had  declared  in  mere  writing  or  in  words 
that  he  did  then,  at  the  moment^  transfer,  without  consideration, 
his  chattel  to  another,  and  that  the  other  did  at  the  same  moment 
state  in  writing  or  in  words  that  he  accepted  such  transfer,  was 
not  acted  upon  by  the  Courts  as  proof  of  a  gift  executed,  without 
proof  also  of  an  actual  delivery.  The  evidence  required  in  all 
cases  was  not  complete  without  proof  of  an  actual  delivery.  But 
in  some  of  the  cases  the  Courts  undoubtedly  do  not  now  require 
proof  of  an  actual  delivery.  They  do  not  require  that  piece  of 
evidence.  They  do  not  in  the  case  of  a  transfer  by  deed,  or  in 
the  case  of  a  transfer  by  a  contract  for  good  consideration,  show- 
ing in  its  terms  an  intention  that  the  ownership  should  pass  at 
once  before  or  without  immediate  delivery.  If  I  thought  that 
there  was  not  a  difference  between  those  cases  and  the  case  of 
what  has  been  called  a  gift  in  words  by  the  donor,  and  an  accept- 
ance in  words  by  the  donee  of  a  chattel,  I  should  be  strongly 
inclined  to  think  that,  even  though  the  Courts  would  have  required 
in  such  case  proof  of  an  actual  delivery,  up  to  and  including  the 
case  of  Irons  v.  Smallpiece,  the  Courts  might  now  in  such  case,  as 
former  Courts  did  in  the  other  oases,  be  satisfied  by  other  evidence 
of  the  gift  by  the  one  and  the  acceptance  of  the  gift  by  the  other, 
which  are  the  facts  which  constitute  the  proposition  of  a  transfer 
of  ownership  of  a  chattel  by  way  of  and  as  a  gift. 

Up  to  the  time  of  Irons  v.  Smallpiece,  and  afterwards,  I  have 
no  doubt  the  Courts  did  require  proof  of  an  actual  delivery  in 
such  a  case.    Upon  long  consideration,  I  have  come  to  the  con- 
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elusion  that  actual  delivery  in  the  case  of  a  ''  gift "  is  more  than 
evidence  of  the  existence  of  the  proposition  of  law  which  con- 
stitutes a  gift,  and  I  have  come  to  the  conclusion  that  it  is  a  part 
of  the  proposition  itself.  It  is  one  of  the  facts  which  constitute 
the  proposition  that  a  gift  has  been  made.  It  is  not  a  piece  of 
evidence  to  prove  the  existence  of  the  proposition ;  it  is  a  necessar]^ 
part  of  the  proposition,  and,  as  such,  is  one  of  the  facts  to  be 
proved  by  evidence.  The  proposition  is  not  that  the  one  party 
has  agreed  or  promised  to  give,  and  that  the  other  party  has 
agreed  or  promised  to  accept.  In  that  case,  it  is  not  doubted  but 
that  the  ownership  is  not  changed  until  a  subsequent  actual 
delivery.  The  proposition  before  the  Court  on  a  question  of  gift 
or  not  is,  that  the  one  gave  and  the  other  accepted.  The  trans^ 
action  described  in  the  proposition  is  a  transaction  begun  and 
completed  at  once.  It  is  a  transaction  consisting  of  two 
contemporaneous  acts,  which  at  once  complete  the  *  trans-  [*  387] 
action,  so  that  there  is  nothing  more  to  be  done  by 
either  party.  The  act  done  by  the  one  is  that  he  gives ;  the  act 
done  by  the  other  is  that  he  accepts.  These  contemporaneous  acts 
being  done,  neither  party  has  anything  more  to  do.  The  one  can->> 
not  give,  according  to  the  ordinary  meaning  of  the  word,  without 
giving;  the  other  cannot  accept  then  and  there  such  a  giving, 
without  then  and  there  receiving  the  thing  given.  After  these 
two  things  done,  the  donor  could  not  get  possession  of  the  chattel 
without  bringing  an  action  to  force  the  donee  to  give  it  back. 
Short  of  these  things  being  done,  the  donee  could  not  get  posses- 
sion without  bringing  an  action  against  the  donor  to  force  him 
to  give  him  the  thing.  But  if  we  are  to  force  him  to  give,  it 
cannot  be  said  that  he  has  given.  Suppose  the  proposing  donor 
offers  the  thing,  saying,  "  I  give  you  this  thing  —  take  it ; "  and 
the  other  says,  "  No,  I  will  not  take  it  now ;  I  will  take  it  to- 
morrow." I  think  the  proposing  donor  could  not  in  the  meantime 
say  correctly  to  a  third  person,  "  I  gave*  this  just  now  to  my  son 
or  my  friend."  The  answer  of  the  third  person  would  (I  think 
rightly)  be :  "  You  cannot  say  you  gave  it  him  just  now ;  you 
have  it  now  in  your  hand."  All  you  can  say  is :  "  That  you  are 
going  to  give  it  to  him  to-morrow,  if  then  he  will  take  it"  I 
have  come  to  the  conclusion  that  in  ordinary  English  language, 
and  in  legal  effect,  there  cannot  be  a  "gift "  without  a  giving  and 
taking.    The  giving  and  taking  are  the  two  contemporaneous 
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reciprocal  acts  which  constitute  a  "  gift."  They  are  a  necessary 
part  of  the  proposition  that  there  has  been  a  "  gift."  They  are  not 
evidence  to  prove  that  there  has  been  a  gift,  but  facts  to  be  proved 
to  constitute  the  proposition  that  there  has  been  a  gift.  That 
being  so,  the  necessity  of  their  existence  cannot  be  altered  unless 
by  Act  of  Parliament  For  these  reasons,  J  think  that  the  deci- 
sion in  Irons  v.  Smallpiece  cannot  be  departed  from,  and  I  cannot 
agree  with  the  decisions,  which  have  been  cited  to  us,  of  Mr. 
l^ron  Pollock  and  Mr.  Justice  Cave. 

I  think,  therefore,  that  we  cannot  agree  with  the  main  reason 
given  by  Lord  Justice  Lopes  for  his  decision  in  the  present  case, 
which  he  gave  because  he  thought  that,  sitting  as  a  Judge  of  the 
Queen's  Bench  Division,  he  ought  to  follow  the  later  decisions. 
His  own  opinion  was  in  favour  of  maintaining  Irons  v.  Smallpiece. 
But  I  do  entirely  agree  with  what  I  understand  was  another 
ground  on  which  he  was  prepared  to  decide  this  case,  and  which 
he  found  as  a  fact  existed  in  this  case ;  namely,  that  the  deed  on 
which  the  claimant's  case  rested  was  obtained  by  a  fraudulent 
misrepresentation  and  was  repudiated  by  the  giver  of  it  as  soon 
as  he  discovered  the  fraud. 

For  this  reason,  and  the  others  mentioned  by  my  Brother  Fry, 
I  think  the  appeal  must  be  dismissed.  I  wish  to  say  that  I  am 
not  prepared  to  differ  in  any  respect  from  the  judgment  of  my 
learned  brothers ;  but  I  wish  to  add  my  own  particular  reason. 

Appeal  dismissed. 

ENGLISH  NOTES. 

It  has  been  held  that  delivery  first  and  gift  afterwards  of  a  chattel 
capable  of  delivery  is  as  effectual  as  a  gift  first  and  delivery  afterwards. 
In  re  Alderson,  Alderson  v.  Feel  (Chittt,  J.,  1891),  64  L.  T.  645. 

A  gift  of  household  furniture  belonging  to  A.  in  the  house  of  his 
son-in-law  B.  has  been  held  to  be  validly  completed  in  favor  of  C.  (the 
wife  of  B.)  by  words  of  present  gift  made  by  A.  to  C.  while  in  the 
room  where  the  furniture  was,  and  by  A.  then  leaving  the  house. 
KUpin  V.  Rattey  (1891),  1892, 1 Q.  B.  582,66  L.  T.  797,  40  W.  E.  479. 

A.  B.,  having  Russian  bonds,  which  are  bonds  to  bearer  and  nego- 
tiable, signed  a  memorandum  to  the  effect  that  he  gave  these  bonds  to 
certain  of  his  daughters  and  others;  he  delivered  the  bonds,  with  a 
memorandum  to  the  same  effect,  to  C.  D.,  directing  him  verbally  to 
pay  the  interest  to  himself  for  life,  and  afterwards  to  hold  the  bonds 
for  the  persons  named  in  the  memorandum.     The  interest  was  paid 
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accordingly  by  C.  D.  to  A.  6.  during  his  life;  and  at  the  death  of  A.  B. 
the  question  arose  whether  there  was  a  valid  gift  in  favour  of  the 
daughters  and  others;  The  Lords  Justices;  reversing  the  decree  of 
Vice-chancellor  Stuart,  held  that  there  was  a  valid  gift  and  a  good 
trust  created  for  these  persons  in  the  hands  of  C.  D.  Langley  v. 
Thomas  (1857),  26  L.  J.  Ch.  609. 

As  to  what  constitutes  a  gift  of  a  specialty  debt  (not  being  a  nego* 
tiable  instrument),  the  question  is  much  considered,  as  to  donatio  mortis 
eausdy  in  Duffidd  v.  ElweSj  9  B.  G.  845  et  seq.  The  reason  given  by 
Lord  Hardwickb  in  Snellgrove  v.  Baily  (1744),  3  Atk.  214,  that  you 
cannot  sue  at  law  without  the  bond  because  you  must  make  a  profert  of 
it,  seems  to  have  been  equally  applicable  to  a  gift  inter  vivos  as  to  a 
donatio  mortis  causa.  But  this  reasoning  would  not  apply  now,  and 
there  is  no  modern  case  in  which  the  delivery  of  a  bond  without  more 
has  been  held  sufficient  to  carry  out  the  intention  of  a  gift  inter  vivos. 

In  Edwards  v.  Jones  (1836),  1  My.  &  Or.  226,  where  an  intending 
donor  delivered  a  bond  with  a  memorandum,  not  under  seal,  indorsed 
upon  it,  purporting  to  be  an  assignment  of  the  bond,  the  transaction 
was  held  to  be  incomplete,  and  so  not  to  constitute  a  valid  gift  inter 
vivos.  There  was  no  donatio  mortis  causd,  because  there  was  no  con« 
templation  of  death  as  a  condition  of  the  gift. 

That  a  gift  of  a  specialty  debt  may  be  completed  by  the  delivery  of 
the  document  with  the  intention  of  making  a  gift,  appears  to  have  been 
assumed  in  the  judgment  of  the  Court  of  Exchequer  in  Barton  v. 
Gainer  (1858),  3  Hurl.  &  N.  387,  27  L.  J.  Ex.  390,  4  Jur.  (N.  S.)  715. 
The  contention,  however,  there  was  that  the  documents  in  question 
were  in  the  form  of  debentures  or  mortgages  under  the  seal  of  a  com- 
pany constituted  under  Act  of  Parliament  which  provided  a  statutory 
form  of  transfer  of  such  mortgages,  and  that  without  such  transfer  the 
property  could  not  have  been  vested  in  the  donee.  The  effect  of  this 
argument  is  left  open  by  the  judgment,  which  decides  that,  at  all 
events,  there  was  no  right  in  the  executors  of  the  donor  to  recover  the 
deeds. 

The  decision  in  Barton  v.  Oainer  was  followed  by  the  Court  of 
Appeal  in  Bumm^ens  v.  Hare  (C.  A.  1876),  1  Ex.  D.  169,  46  L.  J.  Ex. 
30,  34  L.  T.  407,  24  W.  B.  385,  where  a  policy  of  life  insurance  had 
been  delivered  with  the  intention  of  making  a  gift.  The  action  was 
for  detention  of  the  policy,  and  the  Court  held  that,  whoever  had  the 
right  to  the  money,  the  executors  of  the  donor  had  no  right  to  recover 
the  policy  from  the  donee.  The  judges  seem  to  have  thought  that  the 
executors  had  a  right  to  the  money,  but  there  was  no  actual  decision 
upon  the  point. 

It  is  stated  in  the  report  of  Bummens  v.  ffare  that  the  provisions  o£ 
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the  Act  30  &  31  Vict.,  c.  144,  as.  3,  6  (as  to  the  assignment  of  policies), 
had  not  been  complied  with;  and  the  expressions  in  the  judgment 
appear  to  support  the  view  that  this  circumstance  prevented  the  gift 
being  complete,  as  a  delivery  of  a  specialty  with  the  intention  of 
making  a  gift,  according  to  the  old  cases.  This  view,  as  there  is  no 
actual  decision  on  the  point,  appears  to  demand  examination.  The 
terms  of  the  Act  bearing  on  the  point  are  as  follows:  <<  (Sect  1.)  Any 
person  or  corporation  hereafter  becoming  entitled,  by  assignment  or 
other  derivative  title,  to  a  policy  of  life  assurance,  and  possessing  at 
the  time  of  action  brought  the  right  in  equity  to  receive,  and  the  right 
to  give  an  effectual  discharge  to  the  assurance  company  liable  under 
such  policy  for  monies  thereby  assured  or  secured,  shall  be  at  liberty  to 
sue  at  law  in  the  name  of  such  person  or  corporation  to  recover  such 
monies.  .  .  .  (Sect  3.)  No  assignment  made  after  the  passing  of  this 
Act  of  a  policy  of  life  assurance  shall  confer  on  the  assignee  therein 
named,  his  executors,  administrators,  or  assigns,  any  right  to  sue  for 
the  amount  of  such  policy,  or  the  monies  assured  or  secured  thereby, 
until  a  written  notice  of  the  date  and  purport  of  such  assignment  shall 
have  been  given  to  the  assurance  company  liable  under  such  policy  at 
their  principal  place  of  business  for  the  time  being;  or  in  case  they 
have  two  or  more  principal  places  of  business,  then  at  some  one  of  such 
principal  places  of  business,  either  in  England  or  Scotland  or  Ireland, 
and  the  date  on  which  such  notice  shall  be  received  shall  regulate  the 
priority  of  all  claims  under  any  assignment ;  and  a  payment  bond  ftde 
made  in  respect  of  an}'  policy  by  any  assurance  company  before  the  date 
on  which  such  notice  shall  have  been  received  shall  be  as  valid  against 
ihe  assignee  giving  such  notice  as  if  this  Act  had  not  been  passed.  .  .  . 
(Sect.  5.)  Any  such  assignment  may  be  made  either  by  endorsement  on 
the  policy  or  by  a  separate  instrument,  in  the  words  or  to  the  effect  set 
forth  in  the  schedule  hereto,  such  endorsement  or  separate  instrument 
being  duly  stamped  "  The  form  of  the  schedule  simply  expresses  the 
parties,  the  consideration,  and  has  the  operative  worcb,  <Mo  hereby 
assign,  &c.''  The  Act  thus  gave  certain  facilities  for.  giving  a  legal 
title  by  the  statutory  assignment.  But  it  does  not  expressly  say  that  a 
title  cannot  be  acquired  otherwise  than  by  assignment;  on  the  contrary, 
it  implies  that  there  may  still  be  a  '^  derivative  title '^  otherwise  than 
by  assignment.  It  may  therefore  well  be  a  question  whether  the  title 
acquired  by  gift  of  the  specialty  without  any  assignment  in  writing 
would  not  be  as  good  after  the  passing  of  the  Act  as  before. 

A  somewhat  similar  question  may  arise  under  the  Judicature  Act, 
1873  (36  &  37  Vict,  c.  66)y  s.  25  (6),  whereby  an  absolute  assignment 
in  writing  of  a  debt  or  chose  in  action,  gives  (subject  to  any  equity 
available  against  the  original  creditor)  a  legal  right  to  the  assignee-to 
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sue  in  his  own  name.  The  qaeation  is,  in  order  to  complete  a  gift,  is 
it  neoeasary  to  take  advantage  of  every  novel  statutory  facility  for  com- 
pleting the  title  of  the  donee  ? 

In  the  case  of  In  re  Patrick^  Bills  v.  Tatham  (C.  A.  1890),  1891, 
1  Ch.  82,  60  L.  J.  Ch.  Ill,  63  L.  T;  762,  39  W.  R.  113,  a  voluntary 
settlement  of  property,  including  certain  debts  constituted  by  bills  of 
sale  under  seal,  was  held  to  be  complete  and  effectual, —  the  settlement 
containing  a  formal  assignment  under  seal  of  the  property  with  a  power 
of  attorney, —  although  the  bills  of  sale  themselves  had  not  been  de- 
livered to  the  assignee.  This  seems  to  indicate  that  the  complete 
assignment,  and  not  the  delivery  of  the  instrument,  is  the  true  criterion. 

It  has  been  held  by  the  Court  of  Appeal  that  a  person  having  an 
equitable  mortgage  by  deposit  of  a  deed  does  not  complete  a  gift  of  the 
mortgage  debt  by  simply  handing  over  the  deed  to  the  donee  with  the 
intention  of  making  such  a  gift;  and  the  executors  of  a  person  who  has 
purported  to  make  such  a  gift  have  been  held  entitled  to  the  delivery 
up  of  the  deed  from  the  person  claiming  to  be  the  donee,  on  the  ground 
that  the  right  to  the  deed  was  inseparable  from  the  right  to  the  debt 
and  equitable  mortgage.  In  re  BichtMrdson^  ShUlUo  v.  Hobson  (G.  A. 
1886),  30  Ch,D.  396,  66  L.  J.  Ch.  741,  63  L.  T.  746,  34  W.  R.  286. 

In  Scales  v.  Maude  (1866),  6  De  G.,  M.  &  G.  43,  26  L.  J.  Ch.  433, 
1  Jur.  (N.  S.)  1147,  Lord  CiiAKWOBTH,  L.  C,  held  that  letters  by  a 
mortgagee  promising  that  her  executors  should  cancel  the  mortgage, 
and  containing  words  of  gift,  were  insufficient  to  effect  a  release. 

The  case  of  Milroy  v.  Lord  (1862),  4  De  G.,  F.  &  J.  264,  31 L.  J.  Ch. 
798,  is  one  very  frequently  cited  as  showing  that  an  imperfect  convey- 
ance made  with  the  intention  of  giving  cannot  be  made  use  of  to 
establish  the  gift,  or  to  make  the  intending  donor  a  trustee  of  the 
property  for  the  purpose  of  carrying  it  into  effect.  The  facts  were  that 
one  T.  Medley  by  a  deed  poll  under  his  hand  and  seal  in  1862  pur* 
ported  to  transfer  and  convey  to  S.  Lord  ^'60  shares  of  the  capital 
stock  of  the  Bank  of  Louisiana,  now  standing  in  my  name  in  the  books 
of  the  bank/'  to  hold  upon  certain  trusts  therein  expressed.  The 
certificate  or  scrip  of  the  stock  was  delivered  to  S.  Lord,  and  a  power 
of  attorney  executed  in  his  favour  to  receive  the  dividends  upon  tho 
stock.  It  appeared  also  that  S.  Lord  held  a  general  power  of  attorney 
from  T.  Medley  to  transfer  the  stock  of  any  incorporated  company 
which  might  be  standing  in  his  name.  After  the  death  of  T.  Medley, 
during  whose  life  the  dividends  had  been  applied  according  to  the 
settlement  of  1862,  the  question  arose  as  to  the  right  to  the  shares.  It 
appeared  that  according  to  the  constitution  of  the  Bank  of  Louisiana 
the  shares  were  transferable  in  the  books  of  the  company.  No  such 
transfer  had  been  made^  and  the  shares  had  remained  in  the  naipe  of 
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T.  Medley.  The  qaestiou  was  whether  there  was  any  equity  against 
the  executors  to  have  the  shares  transferred  into  the  name  of  the 
trustee,  S.  Lord,  or  whether  the  executofs,  as  representing  T.  Medley, 
could  he  treated  as  trustees  for  carrying  out  the  purposes  of  the  settle- 
melit.  The  Lobds  Justices  (Knight  Brugb  and  Turner)  held  that 
there  was  no  such  equity  or  trust.  The  law  as  laid  down  by  Lord 
Justice  Turner  has  always  been  considered  as  accurately  stating  the 
settled  law  on  the  subject.  '<I  take  the  law  of  this  Court,"  he  says, 
''to  be  well  settled,  that  in  order  to  render  a  voluntary  settlement 
valid  and  effectual,  the  settlor  must  have  done  everything  which, 
according  to  the  nature  of  the  property  comprised  in  the  settlement, 
was  necessary  to  be  done  in  order  to  transfer  the  property  and  render 
the  settlement  binding  upon  himself.  He  may,  of  course,  do  this  by. 
actually  transferring  the  property  to  the  persons  for  whom  he  intends 
to  provide,  and  the  provisions  will  then  be  effectual;  and  it  will  be 
equally  effectual  if  he  transfers  the  property  to  a  trustee  for  the 
purposes  of  the  settlement,  or  declares  that  he  himself  holds  it  in  trust 
for  those  purposes ;  and  if  the  property  be  personal,  the  trust  may,  as  I 
apprehend,  be  declared  either  in  writing  or  by  parol.  But  in  order  to 
render  the  settlement  binding,  one  or  other  of  these  modes  must,  as  I 
understand  the  law  of  this  Court,  be  resorted  to,  for  there  is  no  equity 
in  this  Court  to  protect  an  imperfect  gift.  The  cases,  I  think,  go 
further,  to  this  extent,  that  if  the  settlement  is  intended  to  be  effectual 
by  one  of  the  modes  to  which  I  have  referred,  the  Court  will  not  give 
effect  to  it  by  applying  another  of  those  modes.  If  it  is  intended  to 
take  effect  by  transfer,  the  Court  will  not  hold  the  intended  transfer  to 
operate  as  a  declaration  of  trust,  for  then  every  imperfect  instrument 
would  be  made  effectual  by  being  converted  into  a  perfect  trust." 

MUroy  v.  Lord  is  followed  by  Bacon,  V.  C,  in  Warriner  v.  Rogers 
(1873),  L.  R.  16  Eq.  340,  42  L.  J.  Ch.  681,  28  L.  T.  863,  21  W.  K, 
766;  by  the  Master  op  the  Rolls  in  Richards  v.  Delbridge  (1874), 
L.  R.  18  Eq.  11,  43  L.  J.  Ch.  459,  22  W.  R.  584;  and  by  Bacon,  V.  C, 
again  in  Hartley  v.  Nicholson  (1874),  L.  R.  19  Eq.  233,  44  L.  J.  Ch. 
277,  32  L.  T.  821,  23  W.  R.  374;  and  Bottle  v.  Knocker  (1876),  46 
L.  J.  Ch.  159,  35  L.  T.  545,  25  W.  R.  209,  in  all  of  which  there  was 
evidence  of  a  determinate  intention  not  effectually  carried  oat. 

A  sum  of  £500  was  paid  by  A.  to  B.  under  circumstances  which  after 
B.'s  death  were  explained  to  be  that  A.  had  offered  the  sum  as  a  gift, 
but  that  B.  had  insisted  upon  paying  A.  during  his  life  the  interest 
which  he  would  have  got  on  current  account  with  his  bankers.  B.  had 
accordingly  signed  and  delivered  to  A.  a  promissory  note  for  the  £500 
with  interest.  It  was  held  that  the  transaction  must  be  regarded  by 
the  Court  as  a  loan,  the  parol  evidence  being  inconsistent  with,  and 
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not  admissible  to  explain,  the  terms  of  the  promissory  note.  Hill 
V.  Wilson  (1873),  L.  R.  8  Ch.  888,  42  L.  J.  Ch.  817,  29  L.  T.  238. 

On  the  other  side  of  the*  line,  though  the  distinction  is  somewhat 
fine,  is  the  case  of  Strong  v.  Bird,  decided  hy  the  Mastbb  of  the 
Roixs  (1874),  L.  R.  18  Eq,  315,  43  L.  J.  Ch.  814.  The  case  was  as 
follows:  A.  borrowed  from  his  step-mother  (B.),  who  was  living  in  his 
bouse  on  terms  of  paying  board  at  the  rate  of  £860  per  annum  by  quar- 
terly payments,  a  sum  of  £1000,  to  be  paid  o£E  by  instalments  of  £100 
from  the  quarterly  payments  of  the  board.  After  deductions  had  been 
made  for  two  quarters,  B.  declared  she  would  make  no  more  deductions, 
and  thenceforth  (for  four  years  up  to  her  death)  paid  the  quarterly  board 
in  full.  She  died,  having  appointed  A.  her  executor,  but  not  having 
beneficially  disposed  of  her  residuary  estate.  The  Master  of  the 
Bolls  held  that  the  debt  was  effectually  released,  because  (1)  the  ap- 
pointment as  executor  being  a  release  at  law,  the  intention  was  suffi- 
cient to  avoid  any  claim  to  the  debt  in  equity;,  and  (2)  that  the  payment 
of  the  full  quarterly  payments,  being  more  than  equivalent  to  a  return 
of  the  £900  if  the  same  had  been  deducted  by  the  quarterly  instalments, 
was  an  actual  completion  of  the  gift. 

A  gift  of  stock  in  the  public  funds  is  complete  where  the  donor  trans- 
fers the  stock  into  the  name  of  the  donee  with  the  intention  of  making 
a  gift;  and  it  is  immaterial  that  the  donee  should  not  have  accepted 
the  stock  or  should  have  been  ignorant  of  the  transfer.  Standing  v. 
Bau^ng  (C.  A.  1885),  31  Ch.  D.  282,  55  L.  J.  Ch.  218,  64  L.  T.  191. 

Where  the  donee  has  altered  his  position  on  the  strength  of  an  im- 
perfect gift,  the  case  is  altered,  the  transaction  being  then  not  regarded 
as  merely  voluntary,  but  something  done  or  promised  on  what  is  re- 
garded, at  least  in  equity,  as  a  consideration.  Instances  of  this  may 
be  found  in  Dillwyn  v.  Llewelyn  (1862),  4  De  G.,  F.  &  J.  517;  Cole  v. 
PUkington  (1874),  L.  R.  19  Eq.  174,  44  L.  J.  Ch.  381,  31  L.  T.  423, 
23  W.  R.  41;  Ungley  v.  Ungley  (C.  A.  1877),  5  Ch.  D.  887,  46  L.  J. 
Ch.  854,  37  L.  T.  62,  25  W.  R.  733. 

Where  a  cheque  has  been  delivered  as  a  gift,  and  the  cheque  is  actually 
presented  at  the  bank  and  refused  payment  by  reason  of  the  banker 
having  a  doubt  as  to  the  signature,  it  was  held  that  as  both  donor  and 
donee  had  left  nothing  undone  to  carry  out  the  gift,  it  must  be  treated 
as  completed;  and  that  the  donee  was  entitled  to  be  paid  out  of  the 
assets  of  the  executors  of  the  donor,  who  had  died  before  the  cheque 
was  actually  cashed.  Bromley  v.  Brunton  (1868),  L.  R.  6  Eq.  275,  37 
L.  J.  Cli.  902,  18  L.  T.  628,  16  W.  R.  1006. 

The  father  of  a  child  nine  months  old  put  into  its  hands  a  cheque  for 
£900,  saying  in  the  presence  of  his  wife  and  of  the  nurse,  *'  I  give  this 
to  baby;  it  is  for  himself,  and  I  am  going  to  put  it  away  for  him." 
VOL.  xn.  —  28 
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The  father  having  died  suddenly  a  few  days  afterwards,  it  was  held  by 
Lord  Cranwobth,  L.  C,  that  —  although  there  was  no  doubt  as  to  the 
intention  —  this  could  not  constitute  a  complete  gift,  nor  did  the  trans- 
action amount  to  a  declaration  of  trust;  and  a  claim  on  behalf  of  the  child 
in  the  administration  of  the  estate  was  disallowed  accordingly.  Jones 
V.  Lock  (1865),  L.  R.  1  Ch.  26,  35  L.  J.  Ch.  117,  11  Jur.  (N.  S.)  913. 

Where  a  gift  of  jewels  was  completed  by  delivery  by  the  owner  to  a 
daughter-in-law  upon  her  marriage,  the  absolute  effect  of  the  gift  was 
held  not  to  be  restrained  by  an  accompanying  request  that  the  jewels 
should  be  left  by  the  daughter-in-law  as  heirlooms.  Hill  v.  HUl  (C. 
A.  from  Q.  B.,  19  Feb.,  1897),  66  L.  J.  Q.  B.  329. 

As  to  the  gift  of  a  sum  contained  in  a  cheque,  see  also  notes  to  ^'  Do- 
natio MoBTis  Causa,"  9  E.  G.  861.  And  upon  the  question  of  set- 
ting  aside  a  gift  by  reason  of  undue  influence,  see  Nos.  76  and  77  of 
*' Contract,''  6  R.  C.  834-878. 

AMERICAN  NOTES. 

Mr.  Thornton  quotes  largely  from  this  case,  and  observes  that  it  ''is  an 
exhaustive  review  of  all  the  modem  and  old  English  cases,  and  finally  settles 
the  rule  that  a  delivery  is  essential."  (Gifts  and  Advancements,  pp.  108, 124.) 
He  also  observes  the  Court  ^  seems  to  have  overlooked,  at  least  in  the  opinion, 
that  the  gift  was  only  a  part  of  an  article,  and  to  require  the  donor  to  yield 
up  the  possession  of  the  horse  to  the  donee  was  to  require  him  to  part  with 
the  possession  of  the  animal  when  his  interest  was  three  times  as  great  as 
that  of  the  donee."     (Ibid.  p.  181.) 

The  doctrine  that  manual  delivery  when  practicable  is  essential  to  a  gift 
by  parol  is  extremely  elementary  and  familiar.  Mr.  Thornton  cites  a  great 
mass  of  authorities  to  this  effect.  See  C<mnor  y.  Trawick's  Adm¥j  87  Ala- 
bama, 289;  79  Am.  Dec.  58;  BuUock  v.  Tinneny  2  Car.  Law  Kepos.  271; 
6  Am.  Dec.  562;  Crawford's  Appeal,  61  Penn.  State,  52;  100  Am.  Dec.  609; 
Mc  Willie  v.  Van  Vacter,  85  Mississippi,  428;  72  Am.  Dec.  127;  Marcy^. 
Amazeen,  61  New  Hampshire,  131 ;  60  Am.  Rep.  320  ;  Curry  v.  Powers,  70 
New  York,  212 ;  26  Am.  Rep.  577 ;  JVUliams'  and  Harding's  Appeals,  106  Penn. 
State,  116 ;  51  Am.  Rep.  505 ;  Dougherty  v.  Moore,  71  Maryland,  248 ;  17  Am. 
St.  Rep.  524;  Beacer  v.  Beaver,  117  New  York,  421;  15  Am.  St.  Rep.  581; 
Walker  v.  Walker,  66  New  Hampshire,  390;  27  Lawyers*  Rep.  Annotated, 
799.  "  The  authorities  all  say  that  a  gift  inter  vivos  mnst  be  complete.  The 
donor  must  divest  himself  of  all  dominion  over  the  thing  given,  and  the  title 
to  it  must  pass  absolutely  and  irrevocably  to  the  donee."  Bath  Savings  Instir 
tution  V.  Hathom,  88  Maine,  122;  61  Am.  St.  Rep.  382. 

If  manual  delivery  is  impracticable,  there  must  be  some  equivalent  act : 
Sanborn  v.  Goodhue,  28  New  Hampshire,  48;  69  Am.  Dec.  898;  "such  as 
the  nature  of  the  property  will  admit,  and  the  circumstances  and  situation  of 
the  parties  render  reasonably  possible : "  Nolen  v.  Harden,  43  Arkansas,  807 ; 
51  Am.  Rep.  563  (sack  of  gold  coin  to  A.  for  young  child  B.). 

In  such  cases  a  symbolical  or  constructive  delivery  will  suffice,  as  branding 
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cattle  with  the  donee's  name :  Hillebrant  y.  Brewer,  6  Texas,  45 ;  55  Am.  Dec. 
757 ;  pointing  out  furniture  in  the  house,  given  to  the  wife  or  child  of  the 
donor :  Allen  v.  Cotoan,  23  New  York,  502 ;  80  Am.  Dec.  816 ;  Harris  v.  Hop- 
kins, 43  Michigan,  272 ;  38  Am.  Rep.  180 ;  handing  to  the  donee  a  savings  or 
other  bank  pass-book:  Camp's  Appeal,  36  Connecticut,  88;  4  Am.  Kep.  89; 
Davis  y.  Ney,  125  Mass.  500;  28  Am.  Rep.  272;  Hill  v.  Stevenson,  68  Maine, 
364 ;  18  Am.  Rep.  231 ;  Re  Crawford,  113  New  York,  560;  5  Lawyers'  Rep, 
Annotated,  71 ;  a  certificate  of  stock :  Reed  y.  Copeland,  50  Connecticut,  472  ; 
47  Am.  Rep.  663  (contra,  Baltimore,  frc.  Co.  y.  Mali,  65  Maryland,  93 ;  57 
Am.  Rep.  304) ;  depositing  a  disinterred  box  of  silver  dollars  in  a  house  occu- 
pied by  donor  and  donee:  Carradine  v.  Carradine,  58  Mississippi,  286;  38  Am. 
Rep.  324 ;  marking  a  note  with  child's  name  and  handing  it  to  a  third  person 
for  him:  Second  Nat,  Bank  v.  Merrill,  81  Wisconsin,  142 ;  29  Am.  St.  Rep. 
870 ;  delivery  of  one  dollar  instead  of  a  negro  slave,  absent  in  another  State : 
Arrington  v.  Arrington,  1  Haywood  (North  Car.),  1 ;  delivery  of  an  ear  of  corn 
to  indicate  a  large  quantity :  Lavender  v.  Pritchard,  2  ibid.  478,  513. 

Mere  words  will  not  suffice,  even  as  between  parent  and  child.  Medlock  v. 
Powell,  96  North  Carolina,  499.  Bui  where  a  father  gave  a  horse  and  buggy 
to  his  minor  daughter,  who  lived  at  home,  and  told  other  members  of  the 
family  that  they  were  hers,  and  they  must  ask  her  if  they  wished  to  use  them, 
and  thereafter  she  had  sole  charge  of  them,  and  used  them  as  she  wished, 
without  asking  his  permission,  held  sufficient  to  show  a  gift.  Matter  of 
Wachter,  16  Misc.  (New  York)  137.  And  where  a  purchaser  under  a  chattel 
mortgage  of  household  furniture,  made  by  a  husband,  pointed  out  certain 
articles,  and  told  the  wife  that  he  gave  them  to  her,  held  a  valid  gift,  although 
they  continued  in  the  house  occupied  by  both.  Allen  v.  Cowan,  23  New  York, 
502.  So  where  a  father  bought  a  lottery  ticket,  declaring  he  gave  it  to  his 
infant  daughter,  writing  her  name  on  it,  and  it  drew  a  prize,  and  he  subse- 
quently declared  he  had  given  the  ticket  to  her  and  that  the  money  was  hers, 
held  sufficient  to  establish  a  gift.  Grangiac  v.  Arden,  10  Johnson  (New  York), 
293.  But  where  a  husband  purchased  an  accident  policy  on  leaving  home, 
and  laid  it  on  a  table  in  front  of  his  wife,  saying  she  should  take  it  and  take 
care  of  it,  and  if  he  was  killed  she  would  be  so  much  better  off,  held  not  a 
gift  Williams'  and  Harding's  Appeals,  106  Penn.  State,  116;  51  Am.  Rep. 
505.  A  gift  of  furniture  from  mother  to  son  may  be  inferred  from  her 
declarations  and  his  remaining  in  the  house  where  it  was.  Harris  v.  Hopkins, 
43  Michigan,  272;  38  Am.  Rep.  180.  To  the  same  effect,  Kellogg  v.  Adams, 
61  Wisconsin,  138;  37  Am.  Rep.  815;  Ross  v.  Draper,  55  Vermont,  404;  45 
Am.  Rep.  624  (piano  to  daughter). 

Young  v.  Young,  80  New  York,  422 ;  36  Am.  Rep.  634,  is  a  very  instructive 
case.  The  intestate  placed  bonds  in  two  envelopes,  indorsing  and  signing  a 
memorandum  that  they  belonged  to  his  sons  W.  and  J.  in  specified  propor- 
tions on  his  death,  but  that  the  interest  was  reserved  and  owned  by  him  dur- 
ing bis  life.  He  showed  the  indorsed  packages  to  their  wives,  stating  that  he 
believed  he  had  made  a  valid  disposition  of  the  bonds.  He  then  put  and 
kept  them  in  a  safe  in  the  house  of  his  son  W.,  where  he  himself  lived,  and 
in  which  safe  W.  also  kept  some  papers,  but  of  which  safe  the  intestate  had  . 
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practical  control,  and  they  were  found  there  on  his  death.  He  cut  off  and 
used  the  coupons  during'  his  lifetime,  and  once  gave  a  bond  from  one  of  the 
packages  to  a  third  person.  He  spoke  of  them  as  the  bonds  of  the  sons.  The 
son  J.  had  no  access  to  the  safe,  and  neither  son  exercised  any  control  over 
the  bonds  as  against  the  father.  Held,  neither  a  gift  nor  a  dedaration  of 
trust.  The  Court  observed :  "  To  establish  a  valid  gift  a  delivery  of  the  sub- 
ject of  the  gift  to  the  donee  or  to  some  person  for  him,  so  as  to  divest  the 
possession  and  title  of  the  donor,  must  be  shown ;  and  the  first  question  which 
arises  under  the  peculiar  circumstances  of  this  case  is  whether  it  is  practicable 
to  make  a  valid  gift  m  prcesenti  of  an  instrument  securing  the  payment  of 
money,  reserving  to  the  donor  the  accruing  interest,  and,  if  so,  by  what  means 
this  can  be  done.  The  purpose  of  such  a  gift  may  undoubtedly  be  ac- 
complished by  a  proper  transfer  to  a  trustee,  and  perhaps  by  a  written 
transfer  delivered  to  the  donee;  but  the  question  now  is,  can  it  be  done  in 
the  form  of  a  gift  without  any  written  transfer  delivered  to  the  donee,  and 
without  creating  any  trust.  I  can  conceive  of  but  one  way  in  which  this  is 
possible,  and  that  is  by  an  absolute  delivery  of  the  security  which  is  the  sub- 
ject of  the  gift  to  the  donee,  vesting  the  entire  legal  title  and  possession 
in  him  on  his  undertaking  to  account  to  the  donor  for  the  interest  which 
he  may  collect  thereon.  But  if  the  donor  retains  the  instrument  under 
his  own  control,  though  he  do  so  merely  for  the  purpose  of  collecting  the 
interest,  there  is  an  absenoe  of  the  complete  delivery  which  is  absolutely 
essential  to  the  validity  of  a  gift.  A  gift  cannot  be  made  by  creating  a 
joint  possession  of  donor  and  donee,  even  though  the  intention  be  that  each 
shall  have  an  interest  in  the  chattel,  especially  where,  as  in  this  case,  the 
line  of  division  between  these  interests  is  not  ascertainable.  The  reserva* 
tion  of  the  interest  on  the  bonds  to  the  donor  was  for  an  uncertain  period,  — 
that  is,  during  his  lifetime  ;  and  until  his  death  it  was  impossible  to  determine 
the  precise  proportion  of  the  money  secured  by  the  bonds  to  which  the  donee 
was  entitled. 

*'  If  therefore  the  donor  retained  the  custody  of  the  bonds  for  the  purpose 
of  collecting  the  accruing  interest,  or  even  if  they  were  placed  in  the  joint  cus- 
tody or  possession  of  himself  and  the  donee,  there  was  no  sufficient  delivery 
to  constitute  a  gift.  But  if  an  absolute  delivery  of  the  bonds  to  the  donee, 
with  intent  to  pass  the  title,  was  made  out,  the  donor  reserving  only  the  right 
to  look  to  the  donee  for  the  interest,  the  transaction  may  be  sustained  as  an 
executed  gift.     Doty  v.  WUUon,  47  N.  Y.  580." 

"  It  is  impossible  to  sustain  this  as  an  executed  gift,  without  abrogating  the 
rule  that  delivery  is  essential  to  gifts  of  chattels  inter  vivos.  It  is  an  elementary 
rule  that  such  a  gift  cannot  be  made  to  take  effect  in  possession  infuturo.  Such 
a  transaction  amounts  only  to  a  promise  to  make  a  gift,  which  is  nudum  pactum. 
Pitts  V.  Mangum,  2  Bail.  (S.  Car.  L.)  588.  There  must  be  a  delivery  of  pos- 
session with  a  view  to  pass  a  present  right  of  property.  *  Any  gift  of  chattels 
which  expressly  reserves  the  use  of  the  property  to  the  donor  for  a  certain 
period,  or  (as  commonly  appears  in  the  cases  which  the  Courts  have  had  occa- 
sion to  pass  upon)  as  long  as  the  donor  shall  live,  is  ineffectual'  2  Schouler 
Pers.  Prop.  118,  and  cases  cited;   Vass  v.  Hicks,  8  Murphey  (N.  Car.)  491 
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This  rule  has  been  applied  even  where  the  gift  was  made  by  a  written  instru- 
ment or  deed  purporting  to  transfer  the  title,  but  containing  the  reservation. 
StUian'i  Executor  v.  HoUowell,  2  Dev.  (North  Car.)  186;  Lance  v.  Lance, 
5  Jones  L.  (North  Car.)  418.  The  only  question  remaining  therefore  is 
whether  a  valid  declaration  of  trust  is  made  out." 

*<  The  difficulty  in  establishing  such  a  trust  is  that  donor  did  not  under- 
take or  attempt  to  create  it,  but  to  vest  the  remainder  directly  in  the  donees. 
Assuming,  for  the  purpose  of  the  argument,  that  he  might  have  created  such 
a  trust  in  himself,  for  the  benefit  of  his  sons,  and  further,  that  he  might  have 
done  so  by  simply  signing  a  paper  to  that  effect  and  retaining  it  in  his  own 
possession,  without  ever  having  delivered  it  to  the  donees^  or  any  one  for 
them,  yet  he  did  not  do  so.  He  simply  signed  a  paper  certifying  that  the 
bonds  belonged  to  his  sons.  He  did  not  declare  that  he  held  them  in  trust 
for  the  donees,  but  that  they  owned  them,  subject  to  the  reservation,  and 
were  at  his  death  to  have  them  absolutely.  If  this  instrument  had  been 
founded  upon  a  valuable  consideration,  equity  might  have  interfered  and 
effectuated  its  intent  by  impelling  the  execution  of  a  declaration  of  trust,  or 
by  charging  the  bonds  while  in  his  hands  with  a  trust  in  favor  of  the  equitable 
owner.  Doy  v.  Roa,  18  N.  Y.  448.  But  it  is  well  settled  that  equity  will 
not  interpose  to  perfect  a  defective  gift  or  voluntary  settlement  made  without 
consideration.  If  legally  made  it  wiU  be  upheld,  but  it  must  stand  as  made 
or  not  at  alL  When  therefore  it  is  found  that  the  gift  which  the  deceased 
attempted  to  make  failed  to  take  effect  for  want  of  delivery  or  a  sufficient 
transfer,  and  it  is  sought  to  supply  this  defect  and  carry  out  the  intent  of 
the  donor  by  declaring  a  trust  which  he  did  not  himself  declare,  we  are  en- 
countered by  the  rule  above  referred  to.  Story's  Eq.  706,  787,  793,  b,  c,  d; 
Anirobus  v.  Smith,  12  Ves.  89,  43;  Edwards  v.  Jones,  1  My.  &  Cr.  226;  7  Sim. 
826;  Pries  v.  Pries,  8  Eng.  L.  &  Eq.  281 ;  Hughes  v.  Stubbit,  1  Hare,  476.  It 
is  established  as  unquestionable  law  that  a  Court  of  equity  cannot  by  its  au- 
thority render  that  gift  perfect  which  the  donor  has  left  imperfect,  and  can- 
not convert  an  imperfect  gift  into  a  declaration  of  trust  merely  on  account 
of  that  imperfection.  Heartley  v.  Nicholson,  44  L.  J.  (N.  S.)  279,  Ch.  It 
has  in  some  cases  been  attempted  to  establish  an  exception  in  favor  of  a  wife 
and  children  on  the  ground  that  the  moral  obligation  of  ihe  donor  to  provide 
for  them  constituted  what  was  called  a  meritorious  consideration  for  the  gift ; 
but  Judge  Story  (2  Eq.  Jur.  §  987,  and  vol.  i.  §  483)  says  that  that  doctrine 
seems  now  to  be  overthrown,  and  that  the  general  principle  is  established 
that  in  no  case  whatever  will  Courts  of  equity  interfere  in  favor  of  mere 
volunteers,  whether  it  be  upon  a  voluntary 'contract  or  a  covenant,  or  a  settle- 
ment, however  meritorious  may  be  the  consideration,  and  although  the  bene- 
ficiaries stand  in  the  relation  of  a  wife  or  child.  Holloway  v.  Headington, 
8  Sim.  825;  Jefferys  v.  Jefferys,  1  Craig  &  Phillips,  138,  141." 

A  gift  of  a  debt  may  be  indicated  by  delivery  of  a  receipt  therefor.  Car- 
penter V,  Soule,  88  New  York,  251 ;  42  Am.  Rep.  248 ;  Gray  v.  Barton,  55  New 
York,  68;  14  Am.  Rep.  181 ;  McKenzie  v.  Harrison,  120  New  York,  260;  17 
Am.  St.  Rep.  638. 

But  a  Court  of  equity  will  effectuate  a  gift  of  lands  by  a  father  to  his 
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child  evidenced  only  by  an  unsealed  instrument  delivered  to  the  child.  Mar- 
ling V.  Marling^  9  West  Virginia,  79 ;  27  Am.  Rep.  635.  But  the  contrary  was 
held  of  a  gift  of  stock  evidenced  only  by  transfer  of  the  certificate,  in  BaUi- 
more,  ^c.  Co,  v.  Mali,  65  Maryland,  93 ;  57  Am.  Rep.  304,  disagreeing  with 
Stone  V.  Hackett,  12  Gray  (Mass.),  227,  and  Cushman  v.  Thayer  Manuf.  Co.,  76 
New  York,  365;  32  Am.  Rep.  315.  So  where  a  father  held  a  mortgage 
against  his  son,  and  gave  him  a  receipt  for  a  part  of  the  debt,  providing  that 
it  should  be  indorsed  on  the  mortgage,  held  &  valid  gift,  although  never 
indorsed.  Carpenter  v.  Sotde,  88  New  York,  251 ;  42  Am.  Rep.  248.  A  prom- 
issory note  will  pass  by  delivery  without  indorsement.  Hopkim  v.  Manchester, 
16  Rhode  Island,  663 ;  7  Lawyers'  Rep.  Annotated,  387.  But  a  note  does  not 
pass  by  a  sealed  assignment  without  delivery  of  the  note.  Gammon  Theo. 
Sem,  V.  Robbing,  128  Indiana,  85;  12  Lawyers'  Rep.  Annotated,  506;  Hall  v. 
Knappenberger,  97  Missouri,  509 ;  10  Am.  St.  Rep.  337. 

Mr.  Thornton  lays  it  down  that  a  delivery  to  render  a  gift  good  must  be 
such  that  the  title  passes  to  the  donee,  citing  McDowell  v.  Murdoch,  1  Nott 
&  McCord  (So.  Car.),  237,  where  it  is  said  "  there  must  be  an  actual  trans- 
mutation of  possession  and  property,"  and  Chevalier  v.  Wilson,  1  Texas,  161, 
where  it  is  said  "  the  test  of  delivery  (of  the  consummation  of  the  parol  gift 
of  a  chattel)  is  the  change  of  property, — the  immediate  right  to  entire  do- 
minion over  the  subject  of  the  gift ;  a  perfect  title,  which  is  as  good  against 
the  donor  as  any  one  else.  .  .  .  The  change  of  property  must  in  all  cases  be 
complete  at  the  instant  of  the  gift.'*  This  is  the  doctrine  also  of  Dickeschied 
V.  Exchange  Bank,  28  West  Virginia,  840. 

The  gift  may  be  delivered  to  a  trustee :  Love  v.  Francis,  63  Michigan, 
181;  6  Am.  St.  Rep.  290;  Second  Nat.  Bank  v.  MerriU,  81  Wisconsin,  142; 
29  Am.  St.  Rep.  870 ;  so  of  a  deposit  in  bank  in  the  name  of  the  depositor  as 
trustee:  Minor  v.  Rogers,  40  Connecticut,  §12;  16  Am.  Rep.  69;  so  of  a  deed 
of  promissory  notes  for  the  benefit  of  an  infant  child,  although  reserving  <<  the 
right  to  manage  the  above  amounts  as  agent,"  etc. :  Walker  v.  Crews,  73  Ala- 
bama, 412.  The  most  recent  consideration  of  this  question  in  New  York  lays 
down  the  doctrine  that  if  one  opens  an  account  in  a  savings  bank  in  his  own 
name,  *<  in  trust  for  another,"  and  retains  the  pass-book,  and  does  not  disclose 
the  fact  of  the  deposit  to  the  beneficiary,  it  is  a  valid  gift  if  the  depositor  dies 
before  the  beneficiary,  leaving  the  account  open  and  unexplained ;  but  not  so 
if  the  beneficiary  dies  first.  Cunningham  v.  Davenport,  147  New  York,  43 ;  49 
Am.  St.  Rep.  641  A  finding  of  a  gift  inter  vivos  of  a  deposit  in  a  savings 
bank  by  a  father  to  his  son  is  justified  by  evidence  that  the  deposit  was  made 
in  the  name  of  the  father  in  trust  for  the  son,  payable  to  the  latter  in  case  of 
the  former's  death ;  that  the  father  stated  at  the  time  of  the  deposit  that  he 
wanted  his  son  to  have  it  after  his  death ;  that  about  four  months  after  the 
deposit  the  father  told  the  son  to  take  the  book ;  that  the  son  looked  it  over, 
and  saw  what  it  was,  and  left  it  with  his  father  until  he  died,  saying  he  would 
leave  it  with  him  until  it  was  called  for ;  that  the  father  reserved  the  right  to 
draw  what  he  saw  fit,  though  the  son  knew  that  he  would  only  draw  a  little  at 
a  time,  and  that  the  father  told  the  son  that  he  could  have  the  money  when  he 
wanted  it.     Scrivens  v.  North  Easton  Sav.  Bank,  166  Mass.  255. 
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Another  recent  and  instructive  decision  is  in  Bath  Sav.  Intt.  v.  Hathomj  88 
Maine,  122;  82  Lawyers'  Rep.  Annotated,  877;  51  Am.  St.  Rep.  882:  that 
(1)  A  Yoluntary  trust  is  a  gift,  and  requires  all  the  essentials  of  a  plain  gift 
to  sustain  it ;  (2)  the  words  ^  in  trust  for  "  in  the  entry  of  a  savings  bank 
deposit,  with  the  Hame  form  used  on  the  depositor's  book,  is  sufficient  to  create 
a  prima  facie  trust  which  will  be  a  completed  trust  or  gift  in  favor  of  the  donee 
as  against  the  estate  of  the  donor,  where  all  his  declarations,  acts,  and  conduct 
are  consistent  with  the  presumption  arising  from  the  entry  itself.  The  Court 
observed:  ^Some  of  the  cases  are  in  conflict  concerning  the  question  now 
under  consideration,  more  in  the  application  of  the  law  to  the  ever-varying 
facts  in  the  numerous  cases  than  otherwise ;  but  our  own  cases  are  all  con- 
sistent, and  squarely  hold  to  the  doctrine  that  a  trust  in  personal  property  may 
be  created  by  parol,  and  that  a  deposit  in  bank  in  the  name  of  another  may 
be  explained  or  controlled  by  evidence  outside  the  written  terms  of  the  deposit. 
In  this  case  the  terms  of  the  deposit  clearly  show  an  intended  trust  in  favor 
of  the  donee,  but  may  be  controlled  or  limited  by  extrinsic  evidence.  This 
evidence  confirms  the  trust,  showing  that  it  should  cease  at  the  death  of  the 
donor,  and  that  the  legal  title  should  then  pass  to  the  ceslttL  When  the  de- 
posit was  made  the  treasurer  of  the  bank  told  the  donor  that  at  his  decease 
the  money  would  go  to  the  donee,  and  the  donor  replied  that  was  his  wish. 
All  the  subsequent  acts  and  declarations  of  the  donor  show  the  same  intent. 
The  gift  cannot  be  upheld  as  an  absolute  gift  inter  vivos^  nor  as  a  gift  causa 
mortis^  for  these  gifts  require  a  delivery  of  the  res,  — a  complete  transfer  of 
title.  They  differ  from  a  gift  in  trust  in  that  they  purport  to,  and  must,  pass 
the  whole  title,  so  that  the  donor  can  have  no  dominion  or  control  over  them. 
But  a  gift  in  trust  withholds  the  legal  title  from  the  donee.  It  may  be  trans* 
mitted  to  a  third  person,  or  it  may  be  retained  by  the  donor;  but  in  either 
case  the  equitable  title  has  gone  from  him,  and  unless  the  declaration  of  trust 
contains  the  power  of  revocation,  or  the  wide  discretion  of  Chancery  attaches 
(CoulU  V.  Actoorth,  L.  R.  8  £q.  558 ;  WoUaston  v.  Tribe,  L.  R.  9  Eq.  44  ; 
Eoeria  v.  Everitt,  L.  R.  10  £q.  405 ;  Lister  v.  Hodgson,  L.  R.  4  £q.  30 ;  Sharp 
V.  Leach,  31  Beav.  491 ;  Anderson  v.  Elstoorth,  3  GifF.  154;  Toker  v.  Toker,  31 
Beav.  629 ;  PhiUips  v.  MuUings,  L.  R.  7  Ch.  247 ;  SmUh  v.  Iliffe,  L.  R.  20  Eq. 
666;  WelTnan  v.  Welman,  15  Ch.  Div.  570,  578,  579;  Prideaux  v.  Lonsdale, 
1  De  G.,  J.  &  S.  433),  it  leaves  him  powerless  to  extinguish  the  trust  Of 
course  the  trust  must  be  established  by  proof;  and  the  fact  that  no  evidence 
of  a  voluntary  trust  once  created  remains,  or  can  be  shown,  does  not  alter  the 
principle.  Many  rights  fail  of  enjoyment  from  the  lack  of  evidence  that  might 
once  be  adduced.  So,  a  secret  trust  may  be  valid  when  it  can  be  proved ; 
but  if  the  donor  conceals  the  evidence  of  it,  and  later  appropriates  the  fund  to 
his  own  use,  it  is  simply  a  wrong  on  his  part,  that  prevails  because  of  his 
perfidy,  and  goes  unpunished  and  unnoticed  because  unknown.  The  cestui^s 
rights  are  the  same,  although  his  remedy  may  have  been  destroyed. 

« In  the  case  of  Re  Smith's  Estate,  144  Pa.  428,  a  lad  of  three  years  went 
to  live  with  his  uncle.  When  the  lad  was  twelve  the  uncle  placed  913,000  in 
bonds  in  an  envelope,  on  which  he  had  written  and  signed  a  declaration  that 
he  held  them  for  his  nephew.  The  bonds  remained  in  the  uncle's  possession 
until  his  death,  and  the  Court  held  a  completed  gift  in  trust  for  the  nephew. 
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**  lu  Connecticut  River  Sav,  Bank  v.  Albee^  64  Yt.  571,  the  Court  says  :  '  A 
completed  trust,  although  voluntary,  is  valid,  and  may  be  enforced  in  equity. 
It  is  not  essential  to  its  validity  that  the  beneficiary  should  have  had  notioe 
of  its  creation  or  have  assented  to  it.  The  owner  and  donor  of  personal  prop- 
erty may  create  a  perfect  or  complete  trust  by  his  unequivocal  declaration  in 
writing,  or  by  parol,  that  he  himself  holds  such  property  in  trust  for  the  pur- 
poses named.  The  trust  is  equally  valid  whether  he  constitutes  himself  or 
another  person  the  trustee.  In  that  case  a  father  deposited  money  in  a  savings 
bank  in  the  name  of  his  son,  naming  himself  trustee.  It  appeared  that  one 
motive  of  the  father  was  to  avoid  taxation ;  but,  said  the  Court,  that  fact  does 
not  negative  the  idea  that  he  also  intended  to  create  a  tnist  for  the  benefit  of 
his  son«  It  is  perfectly  consistent  with  it,  and  the  retention  of  the  pass-book 
is  not  inconsistent  with  such  a  purpose ;  he  must  have  retained  it  as  trustee. 

<«  Ray  v.  Simmons^  11  R.  I.  206 ;  -28  Am.*Rep.  447,  is  in  point  One  Bos- 
worth  deposited  money  in  a  savings  bank  in  his  own  name  as  trustee  for  a 
step-daughter.  He  did  not  tell  her  what  he  had  done,  nor  show  her  the  pass- 
book ;  he  kept  that  himself.  After  his  death,  the  Court  held  that  the  step- 
daughter was  entitled  to  the  money,  —  that  the  transaction  constituted  a  trust 
in  her  favor. 

'*So  is  Martin  v.  Funky  75  N.  Y.  184;  81  Am.  Rep.  446.  Susan  Boone 
deposited  9500  in  a  savings  bank  <  in  trust  for  Lillie  Willard.'  Susan  kept 
the  pass-book,  and  Lillie  had  no  knowledge  of  it  until  after  Susan's  death. 
Want  of  notioe  to  Lillie  and  the  retention  of  the  pass-book  by  Susan  were 
urged  in  defence ;  but  the  Court  held  a  gift  in  trust  complete.  This  is  an 
exhaustive  case,  and  contains  a  review  of  authorities  by  Chief  Justice  Church 
prior  to  1878. 

"So  in  Minor  y.  Rogers,  40  Conn.  612;  16  Am.  Rep.  69.  A  widow  de- 
posited $250  in  her  own  name,  *  as  trustee  of  William  A.  Minor,'  the  child  of 
a  neighbor.  The  child  knew  nothing  of  the  deposit  until  after  the  depositor's 
death,  and  meantime  did  not  have  possession  of  the  pass-book;  and  the 
Court  held  the  trust  complete,  and  allowed  a  recovery  of  the  money  from  the 
depositor's  executor. 

"  So  is  Re  Gafney'9  Estate^  146  Pa.  49.  It  appeared  that  Hugh  Gaif ney 
deposited  $560  in  his  own  name,  as  trustee  for  Polly  Kim,  and  the  Court  held 
the  entry  itself  prima  facie  evidence  of  the  trust,  and,  unexplained,  sufficient 
to  uphold  it. 

"In  Gerrish  v.  New  Bedford  hut  for  Sav.,  supra,  the  Court  says:  « No  par- 
ticular form  of  words  is  required  to  create  a  trust  in  another,  or  to  make  the 
party  himself  a  trustee  for  the  benefit  of  another.  It  is  enough  for  the  latter 
purpose  if  it  be  unequivocally  declared  in  writing,  or  orally  if  the  property 
be  personal,  that  it  is  held  in  trust  for  the  person  named.  When  the 
trust  is  thus  created,  it  is  effectual  to  transfer  the  beneficial  interest,  and 
operates  as  a  gift  pei-fected  by  delivery.'  The  same  case  holds  that  notice  to 
the  beneficiary  is  unnecessary  where  the  transaction  is  clear ;  but  when  ambig- 
uous, or  susceptible  of  different  interpretations,  it  removes  the  doubt,  and  b 
decisive  of  the  purpose  of  the  donor.  Some  of  the  earlier  Massachusetts  cases 
seem  to  hold  notice  to  the  beneficiary  essential  to  the  validity  of  a  trust; 
but,  when  considered  in  the  light  of  this  case,  rather  consider  the  notioe  a 
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controlling  than  an  essential  element  in  the  creation  of  a  voluntary  trust. 
The  prevailing  doctrine  now  is  that  notice  is  unnecessary,  but  when  shown 
has  controlli9g  effect. 

**  In  this  case  the  entry  '  in  trust  for '  is  of  clear  and  unmistakable  import, 
and  sufficient  to  create  k  prima  facie  trust.  It  might  have  been  controlled  by 
evidence  that  would  have  shown  a  contrary  intention ;  but  such  evidence  is 
wholly  wanting.  Moreover,  all  the  declarations,  acts,  and  conduct  of  the 
donor  are  consistent  with  tlie  presumption  arising  from  the  entry  itself,  and 
show  that  it  expresses  the  true  import  of  the  transaction,  and  creates  a  com- 
pleted trust  in  favor  of  the  donee." 

In  Wayoner^s  Estate,  174  Fenn.  State,  558,  *^  a  niece  kept  house  for  her 
imcle  dm'ing  the  last  fifteen  years  of  his  life.  She  did  the  household  work, 
took  care  of  cows,  and  worked  in  the  garden.  About  eighteen  months  before 
the  uncle's  death  he  caUed  on  a  jnsMce  of  the  peace  and  executed  a  bond  in 
favor  of  his  niece  in  the  sum  of  92000,  payable  to  her  absolutely  in  one  year, 
with  interest  at  the  rate  of  five  per  cent,  to  which  was  appended  the  usual 
warrant  of  attorney  to  confess  judgment  The  bond  was  handed  to  the  jus- 
tice, to  be  kept  by  him,  and  delivered  to  the  niece  after  the  uncle's  death. 
The  justioe  suggested  to  him  that  the  bond  would  draw  interest  during  his 
life,  and  the  uncle  directed  that  the  justice  should  mark  the  interest  as  paid 
at  the  end  of  each  year  from  the  date  of  the  bond.  The  justice  made  one 
indorsement  of  the  interest  having  been  paid.  Some  time  after  the  bond  had 
been  deposited  with  the  justice  the  uncle  told  his  niece  that  *  there  was  a 
bond  of  92000  at  the  squire's,  and  that  dhe  was  to  leave  it  there  as  long  as  he 
livedo  and  at  his  death  she  was  to  go  and  get  it.'  A  few  days  after  the 
uncle's  death  the  niece  called  for  the  bond,  and  the  justioe  gave  it  to  her. 
Held,  (1)  that  there  was  a  sufficient  delivery  to  execute  the  gift  to  the  niece ; 
(2)  that  the  fact  that  the  justice  was  to  indorse  the  interest  paid  during  the 
ancle's  lifetime  was  immaterial,  inasmuch  as  it  was  obviously  a  plan  to  cor- 
rect the  mistake  in  the  original  draft  of  the  bond ;  (8)  that  the  contingency 
that  the  gift  was  not  to  take  effect  except  in  case  of  the  survivorship  of  the 
niece  did  not  render  it  void ;  (4)  that  the  delivery  of  the  justice  to  the  niece 
after  the  uncle's  death  took  effect  by  relation  from  the  first  delivery." 

Where  a  gift  is  delivered  inter  vivas,  it  cannot  be  revoked  on  the  ground  of 
mistake  on  the  part  of  the  donor,  —  as  where  the  donee  was  in  the  employ  of 
the  donor,  and  the  gift  was  made  at  Christmas  according  to  custom,  but  in 
forgetfulness  of  the  fact  that  his  salary  had  been  raised.  PicMay  v.  Starr, 
149  Kew  York,  432.  The  gift  was  $2500.  '<  This  is  a  peculiar  case,"  said 
the  Court.  ,  In  this  case^ stress  is  laid  on  the  fact  that  the  donor  was  silent  as 
to  the  mistake  until  the  next  May;  but  the  circumstance  is  not  regarded  as 
that  which  concluded  him,  but  as  one  which  might  have  misled  the  donee, 
and  warranted  him  in  spending  the  money  or  changing  his  mode  of  life.  It 
is  evident  that  there  was  a  perfect  gift,  and  no  mutual  mistake. 

If  the  subject  of  the  gift  is  already  in  the  possession  of  the  donee,  the  de- 
livery may  be  effectuated  by  words  :  MilUr  v.  MeMechen,  33  VTest  Virginia, 
190;  6  Lawyers'  Rep.  Annotated,  515 ;  Porter  v.  Gardner,  60  Hun  (N.  Y.  Sup. 
Ct.),  571 ;  Providence  Inst.  v.  Ta/t^  14  Rhode  Island,  502 ;  Wing  v.  Merchant, 
57  Maine,  388. 
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TREGO  V,  HUNT. 
(H.  L.  1896,) 

RULE. 

A  PERSON  who  has  sold  the  goodwill  of  his  business,  or, 
in  the  case  of  a  partnership,  who  has  agreed  that  on  the 
determination  of  the  partnership,  the  goodwill  of  the  busi- 
ness shall  belong  to  the  other  partner  or  partners,  may  set 
up  a  rival  business,  but  is  not  entitled  to  solicit  the  custom 
of  those  who  have  previously  dealt  with  him  or  with  the 
firm. 

Trego  y.  Himt 

65  L.  J.  Ch.  1-13  (8.  c.  1896,  A.  C  7 ;  73  L.  T.  514 ;  44  W.  R.  225). 

[1]       GoodwiU.-- Right  of  Eetiring  Partner  to  Sdifiit  Customers  of   Old 
Firm,  —  Injunction. 

A  partner  who,  according  to  his  partnership  agreement,  has  no  share  in  the 
goodwill  of  the  business,  is  not  entitled  daring  the  partnership  to  extract  from 
the  books  of  the  firm  the  names  and  addressee  of  customers  for  the  parpose 
of  soliciting  such  customers  on  his  own  behalf  after  the  termination  of  the 
partnership. 

The  sole  question  raised  in  this  appeal  was,  in  the  words  of 
Lord  Macnaghten,  whether  a  person  who  has  sold  the  goodwill 
of  his  business,  or  one  in  the  position  of  the  respondent  who  has 
been  taken  into  partnership  on  the  terms  that  on  the  expiration 
of  the  partnership  the  goodwill  shall  belong  solely  to  his  partner, 
is  at  liberty  to  solicit  the  old  customers  of  the  business  to  give 
their  custom  to  him  in  preference  over  his  former  partner. 
The  facts  sufficiently  appear  in  Lord  Hersghell's  judgment 
June  25,  27,  28.  (4raham  Hastings,  Q.  C,  and  H.  H.  Cozens- 
Hardy,  Q.  C,  (0.  Leigh  Clare  with  them),  for  the  appellants.  — 
A  man  cannot  derogate  from  his  own  grant,  or  as  Lord  Bomillt, 
M.  R,  said  in  Labouchere  v,  Dawson,  41  L.  J.  Ch.  427,  L.  R  13 
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£q.  322,  depreciate  what  he  has  sold.  The  earliest  decisions  on 
the  subject  are  those  of  Lord  Eldon  in  Shackle  v.  Baker,  14  Yes. 
468,  Cruttivell  v.  Lye,  17  Ves.  335  (11  R  R  98),  and  Kennedy  v. 
£ee,  3  Mer.  452  (17  R  R  110).  But  they  are  not  decisive,  as 
Shackle  v.  Baker  was  only  in  the  form  of  remedy  whether  by 
injunction  or  damages ;  *  and  Cruttwdl  v.  Lye  was  the  case  [*  2] 
of  a  bankrupt's  assignee  who,  as  Jsssel,  M.  R,  pointed  out  in 
Ginesi  v.  Cooper,  49  L.  J.  Ch.  601, 14  Ch.  D.  596,  was  not  in  the 
position  of  an  ordinary  purchaser.  Page-Wood,  V.  C,  in  Churton 
V.  Douglas,  Johns.  174,  28  L.  J.  Ch.  841,  thought  that  Lord 
Eldon's  definition  of  "goodwill"  in  the  cases  referred  to  above 
was  not  intended  to  be  exhaustive.  The  modem  authorities  begin 
with  Lahouchere  v.  Dawson,  decided  in  1872,  which  is  exactly  in 
point.  But  there  has  been  a  conflict  of  authority  since  that  date* 
Jessel,  M.  R,  emphatically  approved  Ldbotichere  v.  Dawson,  and 
even  extended  it  by  prohibiting  in  Oincsi  v.  Cooper  the  retiring 
partner  from  dealing  with  the  old  customers.  The  extension,  but 
the  extension  only,  was  overruled  in  Leggott  v.  Barrett,  51  L.  J. 
Ch.  90,  15  Ch.  D.  306.  The  principle  of  Lahouchere  v.  Dawson 
in  voluntary  sales  was  recognised  in  Walker  v.  Mottram,  51  L.  J. 
Ch.  108,  19  Ch.  D.  355,  though  Baggallat,  L.  J.,  seems  to  have 
disapproved  LaboucJure  v.  Dawson.  Cotton,  L.  J.,  was  also  per- 
haps doubtful  of  that  decision  ;  but  it  has  been  expressly  approved 
by  the  present  Master  of  the  Bolls  when  Lord  Justice,  and  by 
Lush,  L.  J.,  and  Lindley,  L.  J.  It  is  immaterial  whether  the 
doctrine  be  implied  contract  or  derogation  from  grant.  Brett,  L. 
J.,  held  it  to  be  implied  contract  Lord  Bomilly's  decision  was 
abo  followed  by  Fry,  J.,  in  Mogford  v.  Courtmay,  29  W.  R  864 
The  balance  of  authority  was  strongly  in  favour  of  LaboucJiere  v. 
Dawson  until  the  Court  of  Appeal,  in  Pearson  v.  Pearson,  54  L.  J. 
Ch.  32.  27  Ch.  D.  145,  overruled  it  Stirung,  J.,  and  the  Court 
of  Appeal  in  the  present  case  felt  bound  to  follow  that  case.  But 
Pearson  v.  Pearson  is  wrong  and  ought  to  be  overruled.  See  also 
Cook  V.  Collinridge,  cited  in  CoUyer  on  Partnership  (2nd  ed.),  p, 
209,  and  Johnson  v.  Helleley,  2  De  G.,  J.  &  S.  446, 34  L.  J.  Ch.  179. 
Sir  R  E.  Webster,  Q.  C,  and  H.  Burton  Buckley,  Q.  C.  (George 
Henderson  with  them),  for  the  respondent  —  Pearson  v.  Pearson 
is  good  law,  and  ought  to  be  followed.  If  solicitation  of  old  cus« 
tomers  is  to  be  forbidden,  it  must  be  by  express  contract,  and  the 
rights  of  an  outgoing  partner  cannot  be  restricted  by  implication. 


444  GOODWILL. 


Tngo  ▼.  Rimt>  66  L.  J.  Oh.  8,  S. 


The  term  "  goodwill "  was  defined  by  Lord  Eldon  in  Cruttwell  v. 
Lye  to  be  the  habit  of  old  customers  to  go  to  the  old  place.  It 
implies  that  the  outgoing  partner  must  not  represent  his  business 
to  be  that  of  the  old  firm,  and  must  not  use  any  trade  name  of  the 
old  firm.  Labouchere  v.  Dawson  is  inconsistent  with  Cruttwell  t^. 
Lye.  It  is  inconsistent  on  the  one  hand  to  forbid  solicitation,  and 
on  the  other  to  allow  the  retiring  partner  to  set  up  next  door  to 
the  old  place.  In  some  cases  success  depends  upon  personal  skill. 
Why  should  a  man  be  deprived  of  the  benefit  of  his  special  skill 
and  knowledge  ?  Why  should  he  not  be  allowed  to  say,  "  I  was 
the  brewer  or  the  tea-taster  of  Messrs.  A.  &  B.  ? "  It  is  expressly 
provided  in  the  articles  of  partnership  that  each  member  of  the 
firm  may  take  extracts  from  the  books.  It  cannot  be  assumed 
that  he  does  so  for  an  improper  purpose. 

[They  also  cited  Dawson  v.  Beeson,  22  Ch.  D.  504,  and  Hall  v. 
Barrows,  4  De  G.,  J.  &  S.  150,  33  L.  J.  Ch.  204.] 

H.  H.  Cozens-Hardy,  Q.  C,  in  reply.  —  All  the  appellant  asks  is 
an  injunction  to  restrain  the  use  of  the  extracts  for  the  purpose  of 
soliciting  custom.  The  respondent  has  taken  a  list  of  five  thousand 
names  for  the  acknowledged  purpose  of  canvassing  customers. 

The  House  took  time  for  consideration. 

Lord  Herschell.  —  A  very  important  question,  which  has 
given  rise  to  much  difference  of  judicial  opinion,  presents  itself  for 
decision  in  the  present  case.  For  some  years  prior  to  1876  Wil- 
liam Henry  Trego,  the  husband  of  the  appellant  Anna  Trego,  had 
carried  on  business  as  a  varnish  and  japan  manufacturer,  at  Bow 
and  in  London,  under  the  name  of  Tabor,  Trego,  &  Co.  In 
[*3]  that  year  he  took  the  respondent  *into  partnership,  but 
upon  the  terms  that  the  goodwill  of  the  business  should  be 
and  remain  the  sole  property  of  William  Henry  Trego.  The 
partnership  continued  until  his  death.  In  February,  1889,  a  part- 
nership agreement  was  made  between  the  appellants  and  the  re- 
■  spondent  that  they  should  carry  on  the  business  under  the  old  style 
of  Tabor,  Trego,  &  Co.  for  a  term  of  seven  years.  The  agreement 
provided  that  the  goodwill  should  nevertheless  be  and  remain  the 
sole  property  of  Anna  Trego.  In  December  of  last  year  the  appel- 
lants found  that  the  respondent  had  employed  a  clerk  of  the  firm, 
out  of  office  hours,  to  copy  for  him  the  names,  addresses,  and  busi- 
nesses of  all  the  firm's  customers.  The  respondent  admits  that 
his  object  in  having  the  copy  made  was  to  acquire  information 
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which  would  enable  him,  when  the  partnership  comes  to  an  end, 
to  canvass  these  persons,  and  to  endeavour  to  obtain  their  custom 
for  himself.  The  appellants  accordingly  brought  this  action,  and 
moved  for  an  injunction  to  restrain  the  respondent  from  making 
copies  of,  or  extracts  from,  the  partnership  books  for  any  purposes 
other  than  the  business  of  the  partnership.  Mr.  Justice  Stirling, 
in  the  course  of  his  judgment,  said :  "  It  has  been  admitted  in  the 
argument,  and  for  the  purposes  of  it,  that  the  defendant  intends, 
in  the  event  of  the  partnership  coming  to  an  end  at  the  beginning 
of  next  year,  to  use  this  list  for  the  purpose  of  soliciting  the  cus- 
tomers of  the  present  firm.  He  proposes  then  to  engage  in  a  busi- 
ness of  a  similar  nature  to  that  carried  on  by  the  firm,  and  the 
question  which  I  have  to  decide  is  whether  he  is  entitled  to  make 
such  a  use  of  the  list.''  It  seems  clear,  therefore,  that  the  point 
in  contest  before  the  learned  Judge  who  heard  this  motion  was 
whether  the  respondent  was  entitled  to  make  use  of  the  list  of  the 
customers  of  the  firm  whic];i  he  had  obtained  in  order  to  canvass 
them  when  he  started  business  on  his  own  account.  I  mention 
this  because  it  may  have  been  open  to  contention  on  behalf  of  the 
respondent  that  he  was,  at  all  events,  entitled,  whilst  he  remained 
a  partner,  to  make  copies  of  the  partnership  books,  and  that  it  was 
premature  to  come  to  the  Court  to  restrain  the  use  of  these  copies 
even  if  he  were  not  entitled  when  he  ceased  to  be  a  partner  to 
canvass  the  customers  of  the  firm ;  but  in  view  of  the  fact  that  the 
respondent  threatened  to  use  the  list  for  the  purpose  of  canvassing 
the  persons  named  therein,  and  having  regard  to  the  course  taken 
before  the  learned  Judge,  I  think  it  would  have  been  open  to  him 
to  grant  an  injunction,  though  not  in  the  terms  prayed  for,  if  the 
canvassing  of  those  customers  would  be  a  wrongful  act  on  the  part 
of  the  respondent 

Mr.  Justice  Stirling  and  the  Court  of  Appeal  had,  I  think,  no 
alternative  but  to  refuse  to  grant  any  injunction.  They  were 
bound  by  the  decision  of  the  Court  of  Appeal,  in  the  case  of 
Pearson  v.  FearsoJi,  that  even  though  the  goodwill  belongs  to  one 
of  the  partners,  it  is  lawful  for  the  other,  on  the  termination  of  the 
partnership,  to  canvass  the  customers  of  the  firm.  Consistently 
with  that  decision,  I  think  it  would  have  been  impossible  to  hold 
that  the  appellants  were  entitled  to  an  injunction.  That  case  is, 
however,  open  to  review  by  your  Lordships,  and  the  real  question 
in  the  present  case  is  whether  it  was  well  decided.    The  questioa 
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whether  a  person  who  had  sold  the  goodwill  of  his  business  was 
entitled  afterwards  to  canvass  the  customers  of  that  business  came 
first  before  the  Courts  for  decision  in  the  case  of  Labouchere  v. 
Daw$an.  Lord  Bomuxt,  Master  of  the  Bolls,  answered  in  the 
negative.  He  was  of  opinion  that  the  principles  of  equity  must 
prevail,  and  that  persons  are  not  at  liberty  to  depreciate  the  thing 
which  they  have  sold.  He  considered  that  the  defendant  was  not 
entitled  personally,  or  by  letter,  or  by  his  agent  or  traveller,  to  go 
to  any  one  who  was  a  customer  of  the  firm  and  to  solicit  him  not 
to  continue  business  with  the  old  firm,  but  to  transfer  it  to  him, 
that  this  was  not  a  fair  and  reasonable  thing  to  do  after  he  had 
sold  the  goodwill  He  accordingly  granted  an  injunction  to 
restrain  the  defendant,  his  partners,  servants,  or  agents,  from 
applying  to  any  person  who  was  a  customer  of  the  old  firm  prior 
to  the  date  of  the  sale,  privately,  by  letter,  personally,  or  by  a 
traveller,  asking  such  customer  to  continue  to  deal  with  the 
[^  4]  *  defendant^  and  not  to  deal  with  the  plaintiffs. 

In  the  case  of  Oineti  v.  Cooper,  Sir  George  Jessel,  Master 
of  the  Bolls,  followed  the  decision  in  Labouchere  v.  Dawson,  and 
expressed  in  very  strong  terms  his  concurrence  with  it.  He 
granted  an  injunction  restraining  the  defendants,  their  clerks,  ser- 
vants, agentSi  workmen,  or  others,  from  soliciting,  or  in  any  way 
endeavouring  to  obtain,  the  custom  of,  or  orders  for,  goods  similar 
in  character  to  those  dealt  in  by  the  old  firm  from  such  of  the  cus- 
tomers as  were  customers  of  the  old  firm,  or  from  attempting  to 
take  away  any  portion  of  the  business  bought  by  the  plaintiff. 
This  was  all  the  plaintiff  in  that  case  asked  for ;  but  the  learned 
Judge  went  further,  and  expressed  a  strong  opinion  that  a  man 
who  sold  the  goodwill  of  his  business  must  not  only  refrain  from 
soliciting  the  old  customers  to  deal  with  him,  but  must  not  deal 
with  them.  It  was  not,  he  said,  necessary  to  decide  it  on  that 
occasion,  but  he  stated  it  because  he  thought  what  the  meaning  of 
selling  the  goodwill  of  a  trade  or  business  is  should  be  thoroughly 
understood.  In  the  case  of  Leggott  v.  Barrett,  which  came  before 
the  same  learned  Judge  shortly  afterwards,  he  acted  upon  the 
same  view,  and  extended  the  injunction  to  restrain  the  defendant 
from  dealing  with  the  customers  of  the  old  firm.  From  this  judg- 
ment there  was  an  appeal ;  but  the  appellant  confined  his  appeal 
to  that  part  of  the  order  which  restrained  him  from  dealing  with 
the  customers  of  the  old  firm.    He  made  no  objection  to  the 
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injunction  so  far  as  it  restrained  him  from  canvassing  those  cus- 
tomers. The  Court  of  Appeal  dissolved  that  part  of  the  injunction 
of  which  the  appellant  complained.  They  thought  they  could  not 
on  any  just  principle  prevent  the  defendant  from  supplying  a  man 
with  goods  if  he  applied  to  him ;  that  there  was  no  implied  obliga- 
tion upon  him,  either  legal  or  moral,  to  shut  his  door  against  a 
customer  who  came  to  him  of  his  own  free  will;  that  a  sale  of 
goodwill  did  not  involve  an  implied  contract  not  to  deal  with  any 
customers  of  the  old  business  the  goodwill  of  which  was  sold. 
The  case  is  chiefly  important  for  present  purposes  in  so  far  as  it 
discloses  the  view  taken  by  the  learned  Judges  who  on  that  occa- 
sion constituted  the  Court  of  Appeal  on  the  point  now  under  con- 
sideration. In  the  case  of  Pearson  v.  Pearson,  to  which  I  shall 
have  occasion  to  refer  immediately,  Lord  Justice  Cotton  stated 
that  the  decision  in  Ldbouchere  v.  Dawson  was  doubted  in  Leggott 
V.  Barrett  by  Lord  Justice  James  and  himself.  This  is  no  doubt 
correct  as  far  as  Lord  Justice  Cotton  is  concerned;  but  I  am 
unable  to  find  any  very  clear  indication  that  this  was  the  view  of 
Lord  Justice  James.  It  is  quite  true  that  in  an  early  part  of  his 
judgment  he  said :  "  I  do  not  like  going  much  into  the  case, 
because  what  I  should  say  might  perhaps  be  considered  to  mean 
that  the  injunction  which  is  submitted  to  is  too  wide."  But  in  a 
later  part  of  the  judgment  he  says :  "  At  first  it  did  appear  to  me 
that  we  might,  from  the  equity  view  of  the  case,  say  that  the 
defendant  should  be  prevented  from  dealing  with  any  customer  or 
customers  whom  he  had  so  solicited ;  but  it  appears  to  me  that 
was  too  vague  and  too  wide."  He  pointed  out  that  a  man  might 
give  the  order  afterwards  without  any  reference  to  previous  solici- 
tation. Further  on,  when  discussing  the  effect  of  the  agreement, 
and  showing  that  there  was  no  implied  obligation  not  to  deal  with 
the  customer,  he  says,  "  It  means  that  you  are  not  to  solicit  cus- 
tomers." The  impression  produced  upon  my  mind  by  the  whole 
of  the  judgment  is  that  the  learned  Judge  had  not  arrived  at  the 
conclusion  that  Zabouchere  v.  Dawson  was  wrong.  Lord  Justice 
Brett  expressed  a  decided  approval  of  that  decision.  He  was  of 
opinion  that  on  the  sale  of  a  goodwill  for  a  valuable  consideration 
there  was  an  implied  contract  that  the  vendor  would  not  solicit 
former  customers,  who  were  really  the  people  who  formed  the 
goodwill. 
The  next  case  in  which  the  matter  was  brought  under  considera- 
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whether  a  person  who  had  sold  the  goodwill  of  his  business  was 
entitled  afterwards  to  canvass  the  customers  of  that  business  came 
first  before  the  Courts  for  decision  in  the  case  of  Lalxmchere  v. 
Dawson.  Lord  Romillt,  Master  of  the  Rolls,  answered  in  the 
negative.  He  was  of  opinion  that  the  principles  of  equity  must 
prevail,  and  that  persons  are  not  at  liberty  to  depreciate  the  thing 
which  they  have  sold.  He  considered  that  the  defendant  was  not 
entitled  personally,  or  by  letter,  or  by  his  agent  or  traveller,  to  go 
to  any  one  who  was  a  customer  of  the  firm  and  to  solicit  him  not 
to  continue  business  with  the  old  firm,  but  to  transfer  it  to  him, 
that  this  was  not  a  fair  and  reasonable  thing  to  do  after  he  had 
sold  the  goodwill.  He  accordingly  granted  an  injunction  to 
restrain  the  defendant,  his  partners,  servants,  or  agents,  from 
applying  to  any  person  who  was  a  customer  of  the  old  firm  prior 
to  the  date  of  the  sale,  privately,  by  letter,  personally,  or  by  a 
traveller,  asking  such  customer  to  continue  to  deal  with  the 
[*  4]  *  defendant,  and  not  to  deal  with  the  plaintiffs. 

In  the  case  of  Oinesi  v.  Cooper,  Sir  George  Jessel,  Master 
of  the  Bolls,  followed  tlie  decision  in  Lahouchere  v.  Dawson,  and 
expressed  in  very  strong  terms  his  concurrence  with  it.  He 
granted  an  injunction  restraining  the  defendants,  their  clerks,  ser- 
vants, agents,  workmen,  or  others,  from  soliciting,  or  in  any  way 
endeavouring  to  obtain,  the  custom  of,  or  orders  for,  goods  similar 
in  character  to  those  dealt  in  by  the  old  firm  from  such  of  the  cus- 
tomers as  were  customers  of  the  old  firm,  or  from  attempting  to 
take  away  any  portion  of  the  business  bought  by  the  plaintiff. 
This  was  all  the  plaintiff  in  that  case  asked  for ;  but  the  learned 
Judge  went  further,  and  expressed  a  strong  opinion  that  a  man 
who  sold  the  goodwill  of  his  business  must  not  only  refrain  from 
soliciting  the  old  customers  to  deal  with  him,  but  must  not  deal 
with  them.  It  was  not,  he  said,  necessary  to  decide  it  on  that 
occasion,  but  he  stated  it  because  he  thought  what  the  meaning  of 
selling  the  goodwill  of  a  trade  or  business  is  should  be  thoroughly 
understood.  In  the  case  of  Leggott  v.  Barrett,  which  came  before 
the  same  learned  Judge  shortly  afterwards,  he  acted  upon  the 
same  view,  and  extended  the  injunction  to  restrain  the  defendant 
from  dealing  with  the  customers  of  the  old  firm.  From  this  judg- 
ment there  was  an  appeal ;  but  the  appellant  confined  his  appeal 
to  that  part  of  the  order  which  restredned  him  from  dealing  with 
the  customers  of  the  old  firm.    He  made  no  objection  to  the 
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injunction  so  far  as  it  restrained  him  from  canvassing  those  cus- 
tomers. The  Court  of  Appeal  dissolved  that  part  of  the  injunction 
of  which  the  appellant  complained.  They  thought  they  could  not 
on  any  just  principle  prevent  the  defendant  from  supplying  a  man 
with  goods  if  he  applied  to  him ;  that  there  was  no  implied  obliga- 
tion upon  him,  either  legal  or  moral,  to  shut  his  door  against  a 
customer  who  came  to  him  of  his  own  free  will;  that  a  sale  of 
goodwill  did  not  involve  an  implied  contract  not  to  deal  with  any 
customers  of  the  old  business  the  goodwill  of  which  was  sold. 
The  case  is  chiefly  important  for  present  purposes  in  so  far  as  it 
discloses  the  view  taken  by  the  learned  Judges  who  on  that  occa- 
sion constituted  the  Court  of  Appeal  on  the  point  now  under  con- 
sideration. In  the  case  of  Pearson  v.  Pearson,  to  which  I  shall 
have  occasion  to  refer  immediately,  Lord  Justice  Cotton  stated 
that  the  decision  in  Lahouchere  v.  Dawson  was  doubted  in  Leggott 
V.  Barrett  by  Lord  Justice  James  and  himself.  This  is  no  doubt 
correct  as  far  as  Lord  Justice  Cotton  is  concerned ;  but  I  am 
unable  to  find  any  very  clear  indication  that  this  was  the  view  of 
Lord  Justice  James.  It  is  quite  true  that  in  an  early  part  of  his 
judgment  he  said :  "  I  do  not  like  going  much  into  the  case, 
because  what  I  should  say  might  perhaps  be  considered  to  mean 
that  the  injunction  which  is  submitted  to  is  too  wide."  But  in  a 
later  part  of  the  judgment  he  says :  "  At  first  it  did  appear  to  me 
that  we  might,  from  the  equity  view  of  the  case,  say  that  the 
defendant  should  be  prevented  from  dealing  with  any  customer  or 
customers  whom  he  had  so  solicited ;  but  it  appears  to  me  that 
was  too  vague  and  too  wide."  He  pointed  out  that  a  man  might 
give  the  order  afterwards  without  any  reference  to  previous  solici- 
tation. Further  on,  when  discussing  the  eflfect  of  the  agreement, 
and  showing  that  there  was  no  implied  obligation  not  to  deal  with 
the  customer,  he  says,  "  It  means  that  you  are  not  to  solicit  cus- 
tomers." The  impression  produced  upon  my  mind  by  the  whole 
of  the  judgment  is  that  the  learned  Judge  had  not  arrived  at  the 
conclusion  that  Lahouchere  v.  Dawson  was  wrong.  Lord  Justice 
Brett  expressed  a  decided  approval  of  that  decision.  He  was  of 
opinion  that  on  the  sale  of  a  goodwill  for  a  valuable  consideration 
there  was  an  implied  contract  that  the  vendor  would  not  solicit 
former  customers,  who  were  really  the  people  who  formed  the 
goodwill. 
The  next  case  in  which  the  matter  was  brought  under  considers- 
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tion  of  the  Court  of  Appeal  was  that  of  Walker  v.  Mottram.  In 
that  case  the  goodwill  of  the  business  carried  on  by  a  bankrupt 
had  been  sold  by  his  trustee?  in  bankruptcy.    It  was  sought  after-  ' 

wards  to  restrain  the  bankrupt  from  soliciting  the  cus- 
[*  5]  tomers  of  *  that  business.    Sir  Geobge  Jessel,  Master  of 

the  Bolls,  refused  to  grant  an  injunction,  on  the  ground 
that  the  doctrine  laid  down  in  Ldbouchere  v.  Dawson  did  not  apply 
to  the  case  of  a  bankrupt  whose  business  had  been  sold  by  his 
trustees.  This  judgment  was  affirmed  by  the  Court  of  AppeaL 
Of  the  Lords  Justices  who  then  constituted  the  Court,  Lord 
Justice  Baggallay  expressed  a  strong  doubt  as  to  the  correctness 
of  the  decision  in  Labouehere  v.  Dawson.  He  said  that  it  appeared 
to  him,  as  at  present  advised,  that  it  went  far  beyond  what  any  of 
the  previous  decisions  would  have  sanctioned.  Lord  Justice  Lush 
and  Lord  Justice  Likdley,  the  other  members  of  the  Court,  said 
that  the  rule  laid  down  in  Labouehere  v.  Dawson  had,  it  was 
believed,  been  recognised  and  acted  upon  in  practice,  and,  whatever 
else  might  be  said  of  it,  the  rule  was  in  accordance  with  the  gen- 
eral opinion  of  what  was  fair  and  right,  and  was  easily  applied  in 
practice.  In  the  case  of  Pearson  v.  Pearson  the  question  came 
again  before  the  Court  of  Appeal.  The  facts  were  there  less 
favourable  to  the  plaintiff  than  in  the  case  of  Labouehere  v.  Dav}^ 
son ;  and  Lord  Justice  Baggallay  and  Lord  Justice  Lindley  both 
considered  that,  even  if  Labouehere  v.  Dawson  was  rightly  decided, 
the  case  then  before  them  was  not  governed  by  it.  Lord  Justice 
Baggallay  and  Lord  Justice  Cotton,  however,  distinctly  rested 
their  judgments  on  the  ground  that  the  decision  in  Labouehere  v. 
Dawson  was  wrong,  and  ought  to  be  overruled.  Lord  Justice 
Lindley,  on  the  other  hand,  was  of  opinion  that  it  was  rightly 
decided.  The  reason  of  Lord  Justice  Baggallay  for  dissenting 
from  Labouehere  v.  Dawson,  so  far  as  it  is  disclosed  by  the  report 
of  his  judgment,  appears  to  be  that  it  went  beyond  a  number  of 
decisions  of  a  higher  Court,  and,  as  he  thought,  without  sufficient 
reason.  Even  assuming  that  the  decision  in  Labovchere  v.  Dawson 
went  beyond  previous  decisions,  this  does  not  seem  to  me  to  afford 
any  indication  that  it  was  wrong,  unless  it  can  be  shown  that  it  was 
in  conflict  with  the  principles  involved  in  those  earlier  decisions. 
Lord  Justice  Cotton  examined  the  earlier  decisions,  and  arrived 
at  the  conclusion  that  Lord  Eldon  was  against  the  notion  that  the 
vendor  of  the  goodwill  of  a  business  was,  in  the  absence  of  express 
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contract,  to  be  reetrained  from  carrying  on  a  similar  business  in 
the  way  in  which  he  might  lawfully  carry  it  on  if  there  had  been 
no  sale  of  the  goodwill.  The  learned  Lord  Justice  pointed  out 
that  Lord  Bomilly  rested  his  deci«ion  in  Zabauehere  v.  Dawson 
on  the  principle  that  a  man  could  not  derogate  from  his  grant. 
''  But/'  he  said,  '*  it  is  admitted  that  a  person  who  has  sold  the 
goodwill  of  his  business  may  set  up  a  similar  business  next  door, 
and  say  that  he  is  the  person  who  carried  on  the  old  business ; 
yet  such  proceedings  manifestly  tend  to  prevent  the  old  customer 
from  going  to  the  old  place.  I  cannot  see  where  to  draw  the  line. 
If  he  may,  by  his  acts,  invite  the  old  customers  to  deal  with  him 
and  not  with  the  purchaser,  why  may  he  not  apply  to  them  and 
ask  them  to  do  so  ?  I  think  it  would  be  wrong  to  put  such  a 
meaning  on  '  goodwill '  as  would  give  a  right  to  such  an  injunction 
as  has  been  granted  in  the  present  case."  I  propose  now  to  exam- 
ine the  older  authorities.  I  may  state  at  once,  however,  that  I 
can  find  nothing  in  them  inconsistent  with  the  decision  in  Labou- 
chere  v.  Dawson.  It  no  doubt  went  beyond  them,  inasmuch  as  it 
dealt  with  a  question  not  determined  by  them ;  but  this  seems  to 
me  to  be  no  demerit,  nor  to  afford  any  indication  that  it  was 
wrong.  The  earliest  case  which  has  any  bearing  upon  the  point 
is  that  of  Cruttwell  v.  Lye,  before  Lord  Eldon.  The  business  of  a 
bankrupt,  who  was  a  carrier  between  Bristol  and  London,  had 
been  sold  by  his  assignees  in  bankruptcy.  He  afterwards  com- 
menced carrying  on  the  trade  of  a  carrier  between  Bristol,  Bath, 
and  London,  but  though  the  termini  were  the  same  the  route 
employed  was  different.  He  addressed  direct  solicitation  to  the 
public  for  the  carriage  of  their  goods,  stating  that  he  had  been 
reinstated  in  his  business ;  and  there  was  further,  in  the  opinion 
of  the  Lord  Chancellor,  so  much  probability  of  direct  solicitation 
to  the  customers  of  the  old  concern,  in  some  few  instances, 
that  the  fact  might  fairly  be  *  assumed.  Under  these  cir-  [*  6] 
cumstances,  the  purchaser  of  the  bankrupt's  business  applied 
for  an  injuction.  The  case  was  therefore  the  same  as  Walker  v. 
Mottram,  where  Sir  George  Jessel,  than  whom  no  one  has  more 
strongly  insisted  upon  the  propriety  of  the  decision  in  Labouchere 
V.  Dawson,  was  of  opinion  that  no  injunction  should  be  granted. 

The  bankrupt  was  no  party  to  the  contract  of  sale ;  there  could, 
therefore,  be  no  implied  contract  on  his  part  to  be  derived  from  it. 
It  is  most  material  also  to  observe  what  was  the  nature  of  the 
VOL.  XII.— 29 


450  GOODWILL. 


Trego  ▼.  Eimt,  65  L.  J.  Gh.  6. 


injunction  then  in  question.  It  was  whether  the  bankrupt  was 
to  be  restrained  from  carrying  on  the  trade  which  he  was  pursuing 
of  carrying  goods  between  Bristol,  Bath,  and  London.  The  Lobd 
Chancellob  held  that  he  could  not  be  so  restrained,  and  I  think 
it  must  now  be  taken  as  settled  that  the  sale  of  the  goodwill  of  a 
business,  even  when  the  vendor  himself  is  a  party  to  the  contract, 
does  not  impose  upon  him  any  obligation  to  refrain  from  carrying 
on  a  trade  of  the  same  nature  as  before.  But  Lord  Eldon  certainly 
did  not  decide  that  such  a  vendor  was  entitled  to  solicit  the  cus- 
tomers of  the  old  firm.  He  was  not  asked  for  an  injunction  to 
restrain  the  defendant  from  so  doing.  It  was  sufficient  for  the 
decision  of  that  case  that  in  the  opinion  of  the  Lord  Chancellor 
there  was  no  principle  arising  out  of  the  provisions  of  the  bank- 
ruptcy law  upon  which  the  Court  could  hold  that  the  bankrupt 
ought  not  to  engage  in  the  same  trade  and  by  the  same  road  as 
before,  though  I  think  that,  so  far,  the  opinion  of  the  Lord  Chak- 
cellor  would  have  been  the  same  if  the  sale  of  the  business  had 
been  effected  by  the  bankrupt  himself,  and  not  by  his  assignees. 

The  importance  of  the  case  consists  in  the  definition  which  Lord 
Eldon  gave  of  the  goodwill  there  sold.  He  said, "  The  goodwill 
which  has  been  the  subject  of  the  sale  is  nothing  more  than  the 
probability  that  the  old  customers  will  resort  to  the  old  place. 
Fraud  would  form  a  different  consideration ;  but  if  that  effect  was 
prevented  by  no  other  means  than  those  which  belong  to  the  fair 
course  of  improving  a  trade  in  which  it  was  lawful  to  engage,  I 
should,  in  imposing  it,  carry  the  effect  of  my  injunction  to  a  much 
greater  length  than  any  decision  has  authorised  or  imagination 
ever  suggested."  These  observations  were  much  relied  on  by  Lord 
Justice  Cotton  in  Pearson  v.  Pearson,  If  the  language  of  Lord 
Eldon  is  to  be  taken  as  a  definition  of  goodwill  of  general  appli- 
cation, I  think  it  is  far  too  narrow,  and  I  am  not  satisfied  that  it 
was  intended  by  Lord  Eldon  as  an  exhaustive  definition.  "*  Good- 
will,' I  apprehend,"  said  Vice-Chancellor  Wood,  in  Churton  v. 
Douglas,  "  must  mean  every  advantage,  every  possible  advantage, 
if  I  may  so  express  it,  as  contrasted  with  the  negative  advantage 
of  the  late  partner  not  carrying  on  the  business  himself,  that  has 
been  acquired  by  the  old  firm  in  carrying  on  its  business,  whether 
connected  with  the  premises  in  which  the  business  was  previously 
carried  on,  or  with  the  name  of  the  late  firm,  or  with  any  other 
matter  carrying  with  it  the  benefit  of  the  business."     The  learned 
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Vice-Chancbllor  pointed  out  in  this  connection  that  it  would  be 
absurd  to  say  that  when  a  large  wholesale  business  is  conducted, 
the  public  are  mindful  whether  it  is  carried  on  in  Fleet  Street  or 
in  the  Strand.  The  question,  what  is  meant  by  "goodwill/'  is,  no 
doubt,  a  critical  one.  Sir  George  Jessel,  discussing  in  Ginesi  v. 
Cooper  the  language  of  Vice-Chancellor  Wood  which  I  have  just 
quoted,  said,  "Attracting  customers  to  the  business  is  a  matter 
connected  with  the  carrying  on  of  it.  It  is  the  formation  of  that 
connection  which  has  made  the  value  of  the  thing  that  the  late 
firm  sold,  and  they  really  had  nothing  else  to  sell  in  the  shape  of 
goodwill."  He  pointed  out  that,  in  the  case  before  him,  the  con- 
nection had  been  formed  by  years  of  work.  The  members  of  the 
firm  knew  where  to  sell  the  stone ;  and  he  asks,  "  Is  it  to  be  sup- 
posed that  they  did  not  sell  that  personal  connection  when  they 
sold  the  trade  or  business  and  the  goodwill  thereof  ? "  The  present 
Master  of  the  Rolls  took  much  the  same  view  as  to  what  con- 
stitutes the  goodwill  of  a  business.  I  cannot  myself  doubt  that 
they  were  right.  It  is  the  connection  thus  formed,  together 
with  the  circumstances,  whether  of  habit  *or  otherwise,  [*7] 
which  tend  to  make  it  permanent,  that  constitutes  the  good- 
will of  a  business.  It  is  this  which  constitutes  the  difference  be- 
tween a  business  just  started,  which  has  no  goodwill  attached 
to  it,  and  one  which  has  acquired  a  goodwill.  The  former  trader 
has  to  seek  out  his  customers  from  among  the  community  as  best 
he  can.  The  latter  has  a  custom  ready  made.  He  knows  what 
members  of  the  community  are  purchasers  of  the  articles  in  which 
he  deals,  and  are  not  attached  by  custom  to  any  other  establish- 
ment. What  obligations,  then,  does  the  sale  of  the  goodwill  of  a 
business  impose  upon  the  vendor?  I  do  not  think  they  would 
necessarily  be  the  same  under  all  circumstances.  In  the  case  of 
Cook  V.  Collinridge,  cited  in  "CoUyer  on  Partnership"  (2nd  ed.), 
p.  209,  Lord  Chancellor  Eldon  had  to  determine  what  orders 
were  to  be  given  where  a  partnership  had  expired  by  effluxion  of 
time,  and  where  the  goodwill  had  to  be  valued.  He  declared  that 
there  existed  no  obligation  upon  the  partners  to  restrain  them 
from  carrying  on  the  same  trade,  or  any  of  them  wanting  to  do  so ; 
that  a  claim  to  have  an  estimated  value  put  upon  any  subject  that 
could  be  considered  as  described  by  the  term  "goodwill"  could  not 
be  supported  upon  the  same  grounds  or  principles  as  those  in 
which  a  value  was  received  from  a  partner  buying  the  share  of 
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the  partner  going  out  of  the  business  and  retiring  from  the  trade 
altogether.  He  thought  that  all  that  could  be  valued  was  the 
chance  of  the  customers  adhering  to  th€  old  establishment,  not- 
withstanding that  the  previous  partners,  or  any  of  them,  carried 
on  a  similar  business  elsewhere.  In  Johnson  v.  HeUeley  a  bill  was 
filed  by  the  surviving  partner  to  wind  up  the  business  of  the 
partnership.  The  usual  decree  was  made.  The  chief  clerk  cer- 
tified that  it  was  most  beneficial  that  the  business  should  be  sold 
as  a  going  concern.  The  Master  of  the  Bolls  ordered  it  to  be 
stated  in  the  advertisement  and  particulars  that  the  surviving 
partner  would  be  at  liberty  to  continue  carrying  on  the  business  of 
a  wine  merchant  in  the  same  town  and  place.  This  judgment  was 
affirmed  by  the  Lords  Justices.  In  Hall  v.  Barrows  Lord  Chan- 
cellor Westburt  said:  *'I  think  the  direction  to  value  the  good- 
will should  be  accompanied  by  a  declaration  defining  what  is 
meant  by  it,  at  least  negatively  —  that  is  to  say,  that  a  declaration 
that  the  goodwill  is  not  to  be  valued  upon  the  principle  that  the 
surviving  partner,  if  he  were  not  the  purchaser,  will  be  restrained 
from  setting  up  the  same  description  of  business."  In  cases  of 
this  description,  where  a  partnership  has  been  dissolved  by  efflux- 
ion of  time  or  death,  the  goodwill  is  regarded  as  a  part  of  the 
assets,  and  subject  therefore  to  realisation  on  winding  up  the 
partnership;  but  it  would  obviously  be  absurd  that,  because  a 
partnership  becomes  thus  dissolved,  those  who  formerly  consti- 
tuted the  firm,  or  sundvors  thereof,  where  the  dissolution  has 
been  due  to  death,  should  thereafter  be  restrained  from  carrying 
on  what  trade  they  pleased.  Whatever  restriction  the  sale  of  the 
goodwill  may  impose,  it  is  clear  that  in  this  class  of  cases  it  could 
not  extend  to  prevent  the  former  partners  carrying  on  a  similar 
trade  to  that  in  which  they  were  previously  engaged.  It  is  note- 
worthy that  in  Johnson  v.  Helldey  it  was  thought  necessary  to 
warn  intending  purchasers  that,  though  the  goodwill  was  being 
sold,  one  of  the  persons  who  had  previously  carried  on  the  busi- 
ness might  continue  to  trade  in  the  same  town ;  and  Lord  West- 
bury  thought  it  necessary  to  give  the  same  warning  to  the  person 
who  was  to  value  the  goodwill  in  Hall  v.  Barrows,  These  circum- 
stances appear  to  me  to  afford  an  indication  that  the  Courts  recog- 
nized that  their  view  of  what  was  meant  by  "  goodwill "  and  the 
effect  of  a  sale  of  it  differed  from  the  popular  conception.  Where 
the  goodwill  of  a  business  is  not  sold  under  circumstances  such  as 
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I  have  been  discuasing,  but  the  sale  is  the  voluntary  act  of  the 
vendors,  I  am  by  no  means  satisfied  that  a  different  effect  might 
not  have  been  given  to  the  sale  and  the  obligations  which  it 
imposed.  It  might  have  been  held  that  the  vendor  was  not 
entitled  to  derogate  from  his  grant  by  seeking  in  any  man- 
ner to  withdraw  from  *  the  purchaser  the  customers  of  the  [*  8] 
old  business,  as  he  would  do  by  setting  up  a  business  in  such 
a  place  or  under  such  circumstances  that  it  would  immediately 
compete  for  the  old  customers.  It  is  now,  however,  too  late  to 
make  any  such  distinction.  I  think  it  must  be  treated  as  settled 
that  whenever  the  goodwill  of  a  business  is  sold  the  vendor  does 
not,  by  reason  only  of  that  sale,  come  under  a  restriction  not  to 
carry  on  a  competing  business.  This  is  really  the  strong  point  in 
the  position  of  those  who  maintain  that  Lahouchere  v.  Dawson  was 
wrongly  decided.  Lord  Justice  Cotton  says ;  "  It  is  admitted  that 
a  person  who  has  sold  the  goodwill  of  his  business  may  set  up  a 
similar  business  next  door,  and  say  that  he  is  the  person  who  car- 
ried on  the  old  business.  Yet  such  proceedings  manifestly  tend 
to  prevent  the  old  customers  from  going  to  the  old  premises.  I 
cannot  see  where  to  draw  the  line.  If  he  may,  by  his  acts,  invite 
the  old  customers  to  deal  with  him  and  not  with  the  purchaser, 
why  may  he  not  apply  to  them  and  ask  them  to  do  so  ? "  I  quite 
feel  the  force  of  this  argument ;  but  it  does  not  strike  me  as  con- 
clusive. It  is  often  impossible  to  draw  the  line  and  yet  to  be  per- 
fectly certain  that  particular  acts  are  on  one  side  of  it  or  the  other. 
It  does  not  seem  to  me  to  follow  that  beoause  a  man  may,  by  his 
acts,  invite  all  men  to  deal  with  him,  and  so,  amongst  the  rest  of 
mankind,  invite  the  former  customers  of  the  firm,  he  may  use  the 
knowledge  which  he  has  acquired  of  what  persons  were  customers 
of  the  old  firm,  in  order,  by  an  appeal  to  them,  to  seek  to  weaken 
their  habit  of  dealing  where  they  have  dealt  before,  or  whatever 
else  binds  them  to  the  old  business,  and  so  to  secure  their  custom 
for  himself.  This  seems  to  me  to  be  a  direct  and  intentional  deal- 
ing with  the  goodwill  and  an  endeavour  to  destroy  it.  If  a  person 
who  has  previously  been  partner  in  a  firm  sets  up  in  business  on 
his  own  account  and  appeals  generally  for  custom,  he  only  does 
that  which  any  member  of  the  public  may  do,  and  which  those 
carrying  on  the  same  trade  are  already  doing.  It  is  true  that 
those  who  were  former  customers  of  the  firm  to  which  he  belonged, 
may,  of  their  own  accord,  transfer  their  custom  to  him  \  but  this 
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incidental  advantage  is  unavoidable,  and  does  not  result  from  any 
act  of  his.  He  only  conducts  his  business  in  precisely  the  same 
way  as  he  would  if  he  had  never  been  a  member  of  the  firm  to 
which  he  previously  belonged.  But  when  he  specifically  and 
directly  appeals  to  those  who  were  customers  of  the  previous  firm, 
he  seeks  to  take  advantage  of  the  connection  previously  formed  by 
his  old  firm,  and  of  the  knowledge  of  that  connection  which  he 
has  previously  acquired,  to  take  that  which  constitutes  the  good- 
will away  from  the  persons  to  whom  it  has  been  sold,  and  to 
restore  it  to  himself.  It  is  said,  indeed,  that  he  may  not  represent 
himself  as  a  successor  of  the  old  firm,  or  as  carrying  on  a  continua- 
tion of  their  business ;  but  this,  in  many  cases,  appears  to  me  of 
little  importance,  and  of  small  practical  advantage,  if  canvassing 
the  customers  of  the  old  firm  were  allowed  without  restraint.  I 
do  not  think  that  in  cases  where  an  injunction  was  granted  in  the 
terms  employed  in  Ldbouchere  v.  Dawson  there  would  be  any  real 
difficulty  in  drawing  the  line  and  determining  whether  there  had 
been  a  breach  of  it  or  not.  In  several  cases  such  injunctions  were 
granted,  and  there  is  nothing  to  show  that  any  practical  difficulty 
arose  in  enforcing  them.  It  is  not  material  to  consider  whether, 
on  the  sale  of  a  goodwill,  the  obligation  on  the  part  of  the  vendor 
to  refrain  from  canvassing  the  customers  is  to  be  regarded  as  based 
on  the  principle  that  he  is  not  entitled  to  depreciate  that  which 
he  has  sold,  or  as  arising  from  an  implied  contract  to  abstain 
from  any  act  intended  to  deprive  the  purchaser  of  that  which  has 
been  sold  to  him,  and  to  restore  it  to  the  vendor.  I  am  satisfied 
that  the  obligation  exists,  and  ought  to  be  enforced  by  a  Court  of 
equity.  I  have,  so  far,  dealt  with  the  case  as  if  the  goodwill  had 
been  sold;  but  I  think  the  rights  and  obligations  must  be  pre- 
cisely the  same,  for  present  purposes,  when  on  the  creation  of  a 
partnership  it  has  been  agreed  that  the  goodwill  shall  belong 
exclusively  to  one  of  the  partners. 

For  these  reasons,  I  think  the  judgment  must  be  reversed, 
[*  9]   and   that  an  injunction  *  should  be  granted  in  the  form 
adopted  in  Lahouchere  v.  Dawson,  with  the  modification  ren- 
dered necessary  by  the  circumstance  that  here  the  partnership  has 
not  yet  expired. 

Under  the  very  peculiar  circumstances  I  think  that  no  costs 
should  be  given  here  or  in  the  Court  of  Appeal,  but  that  the 
respondent  should  pay  the  costs  of  the  action. 
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Lord  Ashbourne  concurred. 

Lord  Macnaghten.  —  The  question  for  the  House  to  determine 
is  this :  la  a  person  who  haa  sold  the  goodwill  o£  his  business,  or 
one  in  the  position  of  the  respondenti  who  has  been  taken  iuto 
partnership  upou  the  terms  that,  on  the  expiration  of  the  partner- 
ship, the  goodwill  shall  belong  solely  to  his  partner,  at  liberty  to 
solicit  the  old  customers  of  the  business  to  give  their  custom  in 
preference  to  him  ?  In  1872,  Lord  Eomilly,  the  then  Master  of 
the  Eolls,  decided  the  question  in  the  negative  in  Labouchere  v. 
Dawson.  In  1884  the  question  was  determined  the  other  way  by 
the  Court  of  Appeal  in  Pearson  v,  Pearson;  and  Labouchere  v 
Bctwmn  was  overruled  by  Lord  Justice  Baggallay  and  Lord 
Justice  Cotton,  diflfering  from  Lord  Justice  Lindley,  who  thought 
Lord  Eomilly's  decision  right,  hx  Lahauchert  v.  Dawson  the  ques- 
tion arose  out  of  a  sale  of  goodwill  In  the  present  case  there  is  a 
subsisting  partnership  between  the  appellants  and  the  respondent 
in  the  business  of  varnish  manufacturers.  One  of  the  terms  of  the 
partnership  is,  that  the  goodwill  "shall  be  and  remain  the  sole 
property**  of  the  appellant  Anna  Trego.  The  partneiBhip  will 
expire  on  the  1st  of  January,  1896.  The  business  is  extremely 
lucrative ;  the  connection  very  large.  The  respondent  is,  or  was 
when  this  action  was  commenced,  employing  one  of  the  clerks  in 
copying  out  the  names  and  addresses  of  the  customers  of  the  iirm, 
with  the  avowed  iiiteutiou  of  soliciting  their  custom  as  soon  as 
the  partnership  expires* 

The  objection  of  the  action  was  to  obtain  an  injunction  to 
restrain  this  proceeding  on  the  part  of  the  respondent.  It  is  not 
necessary  to  consider  whether  the  action  at  the  outset  was  or  was 
not  open  to  objection  on  technical  or  other  grounds.  For  this 
much,  at  least,  is  to  be  said  in  favour  of  the  respondent,  that  he 
met  the  case  fairly  and  frankly  from  the  very  first,  without  any 
attempt  to  embarrass  the  plaintiff  or  to  conceal  his  own  object 
His  case  was  —  "The  law  allows  it"  There  w^as,  indeed,  or  there 
seemed  to  be  at  the  last  moment,  if  I  am  not  doing  injustice  to 
the  respondent,  an  attempt  on  his  part  to  recede  from  the  position 
which  up  to  that  time  he  had  maintained,  and  to  suggest  dif- 
ficulties in  the  way  of  any  judgment  in  favour  of  the  appellants. 
But  I  am  quite  sure  that  your  Lordships  will  not  for  a  moment 
listen  to  such  a  suggestion  after  the  case  has  been  fought  out  in 
all  the  Courts  on  the  real  issue  between  the  parties* 
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After  the  observations  of  my  noble  and  learned  friend  on  the 
woolsack  (Lord  Herschell),  I  do  not  think  it  is 'necessary  to  deal 
with  the  question  at  any  length.  The  arguments  on  the  one  side 
and  on  the  other  are  summed  up  in  LcAouchere  v.  Dawson  and 
Pearson  v.  Pearson^  and  little  remains  but  to  choose  between  the 
conflicting  views  of  very  eminent  lawyers.  Nor  do  I  think  it 
necessary  to  do  more  than  allude  to  the  case  in  which  the  late 
Master  of  the  Rolls  (Sir  G.  Jessel)  held  that  a  person  who  had 
sold  the  goodwill  of  his  business  could  not  even  deal  with  his 
former  customers.  There  I  think  the  Master  of  the  Bolls  went 
too  far.  The  decision  trenched  on  the  rights  of  the  public.  On 
the  other  hand,  the  Master  of  the  Eolls  was,  I  think,  clearly 
right  in  refusing  to  extend  the  principle  of  Lahouchere  v.  Dawson 
to  a  sale  in  bankruptcy.  There  is,  I  think,  all  the  difference  in 
the  world  between  the  case  of  a  man  who  sells  what  belongs  to 
himself  and  receives  the  consideration,  and  a  man  whose  property 
is  sold  without  his  consent  by  his  trustee  in  bankruptcy,  and  who 
comes  under  no  obligation,  express  or  implied,  to  the  purchaser 
from  the  trustee. 

**  A  person  not  a  lawyer,"  said  Vice-Chancellor  Plumek  in 
[•  10]  Harrison  v.  Gardner,  *  2  Madd.  219  (17  R  R.  207),  in  1817, 
*'  could  not  imagine  that  when  the  goodwill  and  trade  of  a 
retail  shop  were  sold  the  vendor  might  the  next  day  set  up  a  shop 
within  a  few  doors  and  draw  off  all  the  customers.  The  goodwill  of 
such  a  shop  in  good  faith  and  honest  understanding  must  mean  all 
the  benefit  of  the  trade,  and  not  merely  a  benefit  of  which  the  vendor 
might  the  next  day  deprive  the  vendee.  The  authorities,  however, 
are  strong  to  show  that  the  sale  of  a  goodwill  does  not  import 
restraint,  and  that  a  person  selling  the  goodwill  of  a  business  for 
however  large  a  consideration  is  not  prevented  setting  up  the  trade." 

I  agree,  in  substance,  with  the  Vice-Chancellor's  observations. 
What  "goodwill"  means  must  depend  on  the  character  and 
nature  of  the  business  to  which  it  is  attached.  Generally  speak- 
ing, it  means  much  more  than  what  Lord  -Eldon  took  it  to  mean 
in  the  particular  case  before  him  in  Cruttwell  v.  iye,  where  he 
says,  "  The  goodwill  which  has  been  the  subject  of  sale  is  nothing 
more  than  the  probability  that  the  old  customers  will  resort  to  the 
old  place."  Often  it  happens  that  the  goodwill  is  the  very  sap  and 
life  of  the  business,  without  which  the  business  would  yield  little 
or  no  fruit.     It  is  the  whole  advantage,  whatever  it  may  be,  of  the 
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feputation  and  connection  of  the  finn,  which  may  have  been  built 
ip  by  years  of  honest  work,  or  gained  by  lavish  expenditure  of 
noney.  I  do  not  think  that  "  a  person  not  a  lawyer,"  to  use  the 
^ice-Chancellor's  phrase,  would  suppose  that  a  man  might  sell 
;he  goodwiU  of  his  business  and  then  set  to  work  to  withdraw  from 
^he  purchaser  the  benefit  of  his  purchase.  However,  authorities, 
irhich  it  is  now  too  late  to  question,  do  undoubtedly  show  that  a 
nan  who  has  sold  the  goodwill  of  his  business  may  do  much  to 
regain  his  former  position,  and  yet  keep  on  the  windy  side  of  the 
law.  The  common  law  has  always  been  jealous  of  any  interference 
nrith  trade.  It  was  a  lighter  matter  to  interfere  with  freedom  of 
[X)ntract  and  avoid  covenants  under  seal.  And  so,  the  common 
law  being  the  final  arbiter  on  these  questions,  too  little  attention 
perhaps  was  paid  to  what  was  fair  and  just  between  man  and  man. 
A.  person  who  has  sold  the  goodwill  of  his  business  is  under  no 
obligation  to  retire  altogether  from  the  field.  Trade  he  undoubtedly 
may,  and  in  the  very  same  line  of  business.  If  he  has  not  bound 
himself  by  special  stipulation,  and  if  there  is  no  evidence  of  the 
understanding  of  the  parties  beyond  that  which  is  common  to  all 
cases,  he  is  free  to  set  up  in  business  wherever  he  chooses.  But, 
then,  how  far  may  he  go  ?  He  may  do  everything  that  a  stranger 
to  the  business,  in  ordinary  course,  would  be  in  a  position  to  do. 
He  may  set  up  where  he  will.  He  may  push  his  wares  as  much 
as  he  pleases.  He  may  thus  interfere  with  the  custom  of  his 
neighbour  as  a  stjranger  and  an  outsider  might  do ;  but  he  must 
not,  I  think,  avail  himself  of  his  special  knowledge  of  the  old 
customers  to  regain,  without  consideration,  that  which  he  has 
parted  with  for  value.  He  must  not  make  his  approaches  from 
the  vantage-ground  of  his  former  position,  moving  under  cover  of 
a  connection  which  is  no  longer  his.  He  may  not  sell  the  custom 
and  steal  away  the  customers.  That,  at  all  events,  is  opposed  to 
the  common  understanding  of  mankind  and  to  the  rudiments  of 
commercial  morality.  Is  it  conceivable  that  the  respondent  would 
ever  have  been  taken  into  partnership  if  he  had  hinted  at  such  a 
manoeuvre  while  negotiations  for  a  partnership  were  pending  ?  It 
was  said  that  you  cannot  draw  the  line  ;  but  I  think  the  line  may 
be  drawn  at  this  point  It  is  quite  true  that  you  cannot  protect 
the  purchaser  completely.  With  Lord  Justice  Lindley,  I  am 
disposed  to  regret  it  It  is  quite  true  that  it  would  be  better  that 
the  purchaser  should  protect  himself  by  taking  apt  covenants 
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from  the  person  with  whom  he  is  dealing.  But  this,  I  think,  is 
rather  a  counsel  of  perfection  than  a  reason  for  leaving  the 
purchaser  entirely  at  the  mercy  of  the  vendor. 

The  principle  on  which  Ldbouchere  v.  Dawson  rests  has  been 
presented  in  various  ways.  A  man  may  not  derogate  from  his  own 
grant ;  the  vendor  is  not  at  liberty  to  destroy  or  depreciate  the  thing 
which  he  has  sold  ;  there  is  an  implied  covenant  on  the  sale  of 
[*  11]  goodwill  that  the  *  vendor  does  not  solicit  the  custom  which 
he  has  parted  with :  it  would  be  a  fraud  on  the  contract  to  do 
so.  These,  as  it  seems  to  me,  are  only  different  turns  and  glimpses 
of  a  proposition  which  I  take  to  be  elementary.  It  is  not  right  to 
profess  and  purport  to  sell  that  which  you  do  not  mean  the 
purchaser  to  have  ;  it  is  not  honest  to  pocket  the  price,  and  then 
to  recapture  the  subject  of  sale,  to  decoy  it  away  or  call  it  back 
before  the  purchaser  has  had  time  to  attach  it  to  himself  and  make 
it  his  very  own. 

I  am  of  opinion  that  the  appellants  are  entitled  to  judgment 
Lord  Davey.  —  This  appeal  comes  before  your  Lordships  in  a 
somewhat  unsatisfactory  form.  The  plaintiffs  and  the  defendant 
are  partners  together  for  a  term  which  will  expire  on  the  Ist  of 
January,  1896.  On  the  expiration  of  the  partnership  the  good- 
will of  the  trade  or  business  will  be  the  sole  property  of  the 
plaintiff  Anna  Trego.  The  notice  of  motion  asked  that  the 
defendant  might  be  restrained  from  making  any  copy  or  extract 
from  the  books  of  the  partnership  for  any  purpose  other  than  the 
business  of  the  partnership.  In  my  opinion,  the  relief  asked  was 
misconceived.  As  well  under  the  general  law  as  und6r  the  express 
provision  of  the  articles  of  partnership,  the  defendant  was  entitled 
during  the  partnership  to  have  access  to  the  books  and  to  make 
copies  thereof  or  extracts  therefrom.  It  is  conceivable  that,  if  the 
defendant  proposed  to  use  such  extracts  for  purposes  injurious  or 
hostile  to  the  interests  of  his  firm,  he  might  be  restrained  from  so 
doing.  But  in  such  case  it  would  not  be  the  obtaining  of  the  in- 
formation, but  the  use  the  partner  proposed  to  make  of  it,  when 
obtained,  which  would  be  restrained.  In  my  opinion,  the  plain- 
tiffs have  no  right  to  prevent  the  defendant  from  making  any 
extracts  from  the  books  he  thinks  fit.  Indeed,  in  the  present  case, 
as  was  observed  at  the  Bar,  the  list  of  the  creditors  of  the  firm 
would  be  of  service  to  the  defendant  if  the  law  as  laid  down  in 
Zabouchere  v.  Dawson  be  maintained  in  order  to  enable  him  to 


K.  C.  VOL.  XIL] 


GOODWILL. 


459 


Trego  y.  Hunt  65  L.  J.  Ch.  11,  la. 


know  whom  he  may  not  solicit,  and  to  keep  himself  within  the 
law.  It  was,  however,  admitted  that  the  defendant  intends  after 
the  expiration  of  the  partnership  to  set  up  a  business  on  his  own 
account  similar  to  that  carried  on  by  his  firm,  and  he  claims  the 
right,  if  he  thinks  fit  to  do  so,  to  solicit  custom  for  his  own  busi- 
ness from  the  customers  of  his  present  firm.  The  question  which 
has  been  argued  before  your  Lordships  is  whether  he  has  any  such 
right.  Upon  this  question  there  has  been  a  remarkable  difference 
of  judicial  opinion. 

The  defendant  has  contracted  for  valuable  consideration  that, 
at  the  expiration  of  the  partnership,  the  goodwill  shall  belong  to 
the  plaintiff  Anna  Trego.  To  the  lay  mind  it  would  undoubtedly 
seem  a  remarkable  state  of  the  law  that  a  person  who  has  entered 
into  such  a  contract  should  be  at  liberty  to  go  to  the  customers  of 
the  old  firm  and  solicit  them  not  to  deal  with  the  plaintiff,  but  to 
deal  with  him,  and  thus  endeavour  to  secure  for  himself  the 
business  connection  which  he  has  contracted  shall  belong  to  the 
plaintiff.  But  it  would  probably  seem  to  the  lay  mind  equally 
remarkable  that  a  man  who  has  sold  a  business  and  goodwill  to 
another  should  be  at  liberty  to  set  up  a  similar  business  on  his 
own  account  in  the  same  street,  next  door,  or  opposite  to  the  prem- 
ises on  which  the  business  he  has  sold  was  and  is  carried  on ; 
nay,  more,  that  he  may  advertise  himself  as  having  been  a  partner 
in  or  the  founder  or  manager  of  the  business  which  he  has  sold, 
provided  he  does  not  represent  that  the  business  which  he  is 
carrying  on  is  the  same  or  identical  business  with  that  which  he 
has  sold.  Yet  it  is  well  settled  that  he  may  do  all  this.  It  has 
been  established  by  a  series  of  cases  that  in  the  sale  of  a  goodwill 
or  business  no  covenant  is  implied  that  the  vendor  will  not  start 
a  new  business  in  opposition  to  the  purchaser  of  the  old  business. 
It  is  enough  to  refer  to  Cruttwell  v.  Lye,  Churton  v.  Douglas,  John- 
son  V.  Helleley,  and  the  dicta  in  Hookham  v.  Pottage  (L.  R.  8  Ch. 
91).  An  express  covenant  not  to  carry  on  business  would  be 
incapable  of  being  enforced  as  a  restraint  of  trade,  if  it  was  larger 
than  the  necessity  of  the  case,  having  regard  to  the  particu- 
lar character  of  the  business,  demanded,  or,  perhaps,  *  unless  [♦  12] 
it  was  restricted  in  some  way,  either  in  time  or  space.  It 
seems  to  follow  that  a  general  covenant  not  to  carry  on  business 
in  competition  with  the  purchaser,  which  would  be  invalid  if 
expressed,  cannot  be  implied.     I  think  it  is  to  be  gathered  from 
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dicta  and  expressions  used  by  learned  Judges  in  the  Court  of 
Chancery  that  the  idea  of  goodwill  and  of  what  is  comprised  in 
the  sale  of  a  business  has  silently  been  developed  and  grown  since 
the  days  of  Lord  Eldon,  who,  in  one  passage  of  his  judgment  in 
Cruttwell  y.  Lye,  seemed  to  regard  goodwill  as  only  the  habit  of 
customers  to  resort  to  the  old  premises.  In  Zabotiehere  v.  Dawson 
(1872),  Lord  Komilly  granted  an  injunction  against  the  vendor  of 
the  goodwill  of  a  brewery  from  applying  to  any  person  who  was 
a  customer  of  the  old  firm  prior  to  the  date  of  the  sale  "privately, 
by  letter,  personally,  or  by  a  traveller,  asking  such  customer  to 
continue  to  deal  with  the  vendor,  or  not  to  deal  with  the  pur- 
chasers." The  judgment  was  based  on  the  principle  that  a  man 
cannot  derogate  from  his  own  grant ;  that  he  cannot  sell  a  thing 
and  destroy  the  value  of  it.  It  was  admitted  in  the  judgment 
that  a  man  may  solicit  customers  in  any  public  manner  he  pleases. 
It  is  agreed  on  all  hands  that  the  decision  went  considerably  be- 
yond the  cases  relating  to  goodwill  decided  before  that  time.  In 
€Knes%  v.  Cooper  Sir  Geobge  Jbssel  expressed  himself  as  prepared 
to  extend  the  injunction  so  as  to  prohibit  the  vendor  from  dealing 
with  the  customers ;  and  in  Leggott  v.  Barrett  he  granted  an 
injunction  to  that  eiSect,  but  that  part  of  the  order  was  reversed  in 
the  Court  of  Appeal,  and  I  understand  that  no  such  order  is  now 
asked  for  at  the  Bar.  I  may  remark,  in  passing,  that  the  injunc- 
tion in  OiTiesi  v.  Cooper  went  far  beyond  the  order  in  LaboticJiere  v, 
Dawson,  and  to  an  extent  which,  in  my  opinion,  cannot  in  any 
event  be  supported.  It  restrained  the  defendant  "  from  in  any  way 
endeavouring  to  obtain  the  custom  of  such  of  the  customers  of 
the  petitioner  as  were  cuatomers  of  the  old  firm,  or  from  attempt* 
ing  to  take  away  any  portion  of  the  business  bought  by  the  peti- 
tioner." This  form  of  order  would  prevent  the  petitioner  from 
issuing  public  advertisements,  or  carrying  on  business  in  competi* 
tion  with  the  petitioner,  as  it  is  admitted  he  may  do. 

In  the  case  of  Leggott  v.  Barrett  there  was  no  appeal  against 
that  part  of  the  order,  which  simply  followed  Labauchere  v,  Dawson, 
It  was  therefore  unnecessary  for  the  Court  to  express  any  opinion 
upon  it.  The  present  Mabteb  of  the  Bolls,  however,  expressed 
his  approval  of  the  doctrine.  Lord  Justice  James  and  Lord  Justice 
Cotton  did  not  express  any  approval  of  it,  and  I  think  it  may  be 
inferred  from  their  judgments  that  Lord  Justice  Cotton  certainly, 
and  Lord  Justice  James  possibly,  were  not  prepared  to  do  so.    La 
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Pearson  v.  Pea/rson  Lord  Justice  Bagoallat  and  Lord  Justice 
Cotton  expressed  their  dissent  from  Labouchere  v.  Dawson  and 
overruled  it,  while  Lord  Justice  Lindley  expressed  his  approval 
of  it.     This  is  in  substance  an  appeal  from  Pearson  v.  Pearson. 

On  the  argument  of  this  case  at  your  Lordship's  Bar,  it  certainly 
appeared  to  me  that  the  logical  result  of  the  principle  upon  which 
I  understand  the  case  of  Labouchere  v.  Dawson  to  be  founded 
would  be  to  restrain  the  vendor  of  the  goodwill  of  a  business  from 
carrying  on  business  in  competition  with  the  purchaser  at  all. 
Your  Lordships  were  not  asked  to  take  that  course.  And  having 
regard  to  the  well*<e8tablished  doctrine  against  restraint  of  trade, 
it  would  be  impossible,  as  I  have  already  said,  to  imply  such  a 
general  covenant.  I  doubted  whether  it  was  rights  if  you  allowed 
the  vendor  to  trade  in  competition,  to  impose  fetters  upon  him 
which  might  prevent  his  doing  so  efifectually  or  successfully.  I 
was  also  struck  with  the  vagueness  and  difiSculty  of  applying  the 
injunction  as  granted  in  Labouchere  v.  Dawson.  Questions  may 
arise  as  to  the  persons  to  be  comprised  under  the  designation  of 
customers.  The  injunction  also  may  operate  most  unequally.  In 
a  business  of  a  special  character  it  might  practically  prevent  the 
defendant  from  carrying  on  business  at  all,  whereas,  in  a  business 
of  a  different  character,  it  might  have  very  little  effect. 

Further  consideration,  however,  has  satisfied  me  that  the  deci- 
sion in  Labotichere  v.  Dawson  (although  it  does  not  go  so 
far  as  I  think  would  be  abstractedly  just)  *  is  founded  on  a  [*  13] 
right  principle,  and  the  difficulty  of  doing  complete  justice 
should  not  prevent  us  from  meting  out  such  scanty  measure  of 
protection  to  the  purchaser  of  a  goodwill  as  the  circumstances 
permit  of ;  and  although  the  difficulties  I  have  pointed  out  exist, 
they  are  not  insuperable  or  (probably)  formidable  in  practice. 
The  question  whether  any  person  is  a  customer  within  the  mean- 
ing of  the  injunction  is  one  fact  to  be  decided  when  it  arises 
according  to  the  circumstances  of  the  case. 

I  have  had  the  opportunity  of  reading  the  judgment  which  has 
been  delivered  by  my  noble  and  learned  friend  now  on  the  wool- 
sack, and  I  desire  to  express  my  concurrence  in  the  reasoning  upon 
which  it  is  founded.  In  particular  I  think  that  the  principle  on 
which  the  injunction  asked  for  may  be  supported  is,  that  the 
defendant  is  availing  himself  of  the  knowledge  of  the  connection 
formed  by  his  old  firm,  which  knowledge  he  acquired  only  as  a 
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member  of  that  firm^  to  take  away  or  depreciate  the  value  of  the 
goodwill  and  connection  which  he  has  contracted  shall  belong  to 
the  plaintiff.  I  agree  as  to  the  form  of  the  injunction  and  also  as 
to  the  costs. 

Judgment  appealed  from  reversed.  Declare  that  the  appellants 
are  entitled  to  an  injunction  restraining  the  respondent^  his 
partners^  servants^  or  agents  from  applying  privately^  hy 
letter^  personally,  or  by  a  traveller  to  any  person  who  was, 
prior  to  the  dissolution  of  the  partnership  of  Tabor,  Trego, 
&  Co.,  a  customer  of  that  firm^  asking  such  customer  to  cm- 
tinue,  after  the  dissolution^  to  deal  with  him  {the  respondent^ 
or  not  to  deal  with  the  appellants.  Order  that  the  respond- 
ent do  repay  to  the  appellants  the  costs  of  the  Court  of 
Appeal  which  have  been  paid  to  him. 

ENGLISH  NOTES. 

After  the  full  review  of  the  cases  in  the  speeches  of  the  learned  Lords 
in  the  principal  case,  it  seems  unnecessary  to  add  anything  as  to  the  legal 
meaning  of  ''goodwill,"  or  the  effect  of  a  sale  of  the  goodwill.  It  will 
be  seen  that  what  is  directly  decided  is  briefly  this :  that  a  person  who 
contracts  that  the  goodwill  of  a  business  shall  belong  to  another,  is 
not  entitled,  on  setting  up  a  rival  trade,  to  solicit  the  customers  of  that 
business. 

It  is  at  the  same  time  clear  that  all  the  learned  Lords  regard  it  as 
settled  law  that  a  person  who  sells  the  goodwill  of  a  business  (without 
express  negative  covenants)  is  not  to  be  debarred  from  setting  up  a 
rival  business  and  dealing  with  customers  of  the  old  business  who  come 
to  him  unsolicited;  nor  (as  Lord  Davey  observes)  can  he  be  prevented 
from  advertising  the  fact  of  his  former  relation  with  the  old  business  so 
long  as  he  does  not  represent  that  he  is  carrying  on  that  business. 

It  may  further  be  safely  assumed  on  the  opinion  of  Lord  Mac- 
NAGHTEN,  Supported  (although  his  statement  is  less  explicit)  by  that 
of  Lord  Herschell,  that  a  sale  (or  transaction  purporting  to  be  a  sale) 
of  the  "goodwill"  by  a  trustee  in  bankruptcy  is  no  ground  for  re- 
straining the  bankrupt  from  making  any  use  whatever  of  his  former 
experience  or  connection.  In  effect,  the  decision  of  the  Court  of 
Appeal  (affirming  that  of  the  Master  of  the  Rolls)  in  Walker  v. 
Mottram  (1882),  19  Ch.  D.  355,  51  L.  J.  Ch.  108,  to  this  effect  stands 
unassailed  and  confirmed. 

AMERICAN  NOTES. 

That  the  vendor  of  a  goodwill  may  set  up  a  rival  establishment  ia  held  in 
Bergamini  v.  Bastiant  35  Louisiana  Annual,  60  ;  48  Am.  Rep.  216 ;  Hoxie  v. 
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Chaney,  143  Massachusetts,  592 ;  58  Am.  Rep.  149.  Even  next  door.  Cottrell 
V.  Babcockf  (fc.  Co.,  54  Connecticut,  138.  See  Knoedler  v.  Glaenzer,  55  Federal 
Reporter,  895 ;  20  Lawyers'  Rep.  Annotated,  733 ;  Hanna  v.  Andrews,  50  Iowa, 
462 ;  Bassett  v.  Percival,  5  Allen  (Mass.),  345. 

The  vendor  may  not  hold  himself  out  as  carrying  on  his  former  business  at 
another  place.  Hall*8  Appeal,  60  Penn.  State,  458 ;  100  Am.  Dec.  584 ;  Chaney 
V.  Hoxie,  143  Massachusetts,  502 ;  58  Am.  Rep.  149.  Nor  set  up  business  next 
door  under  a  closely  similar  name.  Myers  v.  KcdamaMo  Buggy  Co.,  54  Michi- 
gan, 215;  52  Am.  Rep.  811,  holding  that  customers  are  not  "to  be  invited 
and  enticed  away  from  the  old  establishment,"  especially  by  such  deceit. 
But  "  the  only  restraint  the  grant  of  goodwill  imposes  on  the  grantor  is  to 
prevent  lus  subsequent  employment  of  his  own  name  so  as  to  deceive  and 
mislead  the  public."  Vonderbank  v.  Schmkt,  44  Louisiana  Annual,  264; 
15  Lawyers'  Rep.  Annotated,  462.  In  Marcus  Ward  fir  Co.  v.  Ward,  40 
New  York  State  Reporter  (N.  Y.  Supr.  Ct.),  792,  it  was  held  that  the  ven- 
dor, in  absence  of  agreement  to  the  contrary,  might  solicit  the  older  cus- 
tomers, citing  Pearson  v.  Pearson.  Such  is  the  holding  in  Close  v.  FUsher 
(N.  Y.  C.  P.),  59  ibid.  284,  and  in  CottreU  v.  Babcock  P.  P.  M.  Co.,  54  Con- 
necticut,  122,  which  seems  to  be  the  only  American  case  in  a  Superior  Court 
on  this  question,  and  which  carefully  reviews  the  English  decisions,  approv- 
ing Pearson  v.  Pearson.  The  Court  said  :  "  Therefore,  in  the  absence  of  any 
express  stipulation  to  the  contrary,  Babcock  might  lawfully  establish  a  simi- 
lar business  at  the  next  door,  and  by  advertisement,  circular,  card,  and  per- 
sonal solicitation  invite  all  the  world,  including  the  old  customers  of  Cottrell 
&  Babcock,  to  come  there  and  purchase  of  him ;  being  very  careful  always, 
when  addressing  individuals  or  the  public,  either  through  the  eye  or  the  ear, 
not  to  lead  any  one  to  believe  that  the  presses  which  he  offered  for  sale  were 
manufactured  by  the  plaintiffs,  or  that  he  was  the  successor  to  the  business 
of  Cottrell  &  Babcock,  or  that  Cottrell  was  not  carrying  on  the  business 
formerly  conducted  by  that  firm.  That  he  may  do  this  by  advertisements 
and  general  circulars  Courts  are  substantially  agreed,  we  think.  But  some 
have  drawn  the  line  here  and  barred  personal  solicitation.  They  permit  the 
vendor  of  a  goodwill  to  establish  a  like  business  at  the  next  door,  and  by 
the  potential  instrumentalities  of  the  newspaper  and  general  circulars,  ask 
the  old  customers  to  buy  at  the  new  place,  and  withhold  from  him  only  the 
instrumentality  of  highest  power,  —  namely,  personal  solicitation.  To  deny 
him  the  use  of  the  newspaper  and  general  circulars  is  to  make  successful 
business  impossible,  and  therefore  is  to  impose  an  absolute  restraint  upon  the 
right  to  trade.  This  the  Courts  could  not  do  except  upon  express  agree- 
ment. But  possibly  the  old  customers  might  not  see  these,  and  in  some  cases 
the  Courts  have  undertaken  to  preserve  this  possibility  for  the  advantage  of 
the  vendor,  and  found  a  legal  principle  upon  it.  Other  Courts  have  been  of  the 
opinion  that  no  legal  principle  can  be  made  to  rest  upon  this  distinction ; 
that  to  deny  the  vendor  personal  access  to  old  customers  even  would  put  him 
at  such  disadvantage  in  competition  as  to  endanger  his  success ;  that  they 
ought  not  upon  inference  to  bar  him  from  trade  either  totally  or  partially ; 
and  that  all  restraint  of  that  nature  must  come  from  his  positive  agreement. 
And  such  we  think  is  the  present  tendency  of  the  law." 
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No.  1.  — HOLMES  V,  MITCHELL 
(c.  p.  1859.) 

RULE. 

Although  by  the  Mercantile  Law  Amendment  Act,  1856 
(19  &  20  Vict.,  c.  97),  s.  3,  the  rule  of  Wain  v.  WarUers  (6 
R.  C.  231)  is  abrogated  so  far  as  relates  to  the  requirement 
that  the  consideration  of  a  guarantee  shall  be  contained  in 
the  writing,  it  is  still  necessary  that  the  whole  of  the 
promise  should  be  in  the  writing ;  and  although  a  promise 
imperfectly  expressed  might  have  been  explained  by  the 
consideration  if  that  had  been  in  the  writing,  it  cannot 
be  explained  by  parol  evidence  of  the  consideration. 

EoIbuh  v.  Kitchell. 

28  L.  J.  C.  P.  801-304  (s.  C.  7  C.  B.  (N.  S.)  361 ;  6  Jur.  (N.  S.)  73). 

[SOI]      Statute  of  Frauds,  —  Ouarantee.  —  Parol  Evidence  to  eocplain  the 

Promise, 

The  defendant  addressed  the  following  letter  to  the  plaintiff,  relating  to  a  pro- 
posed mortgage  of  certain  leasehold  property :  '*  I  saw  Mr.  L.  this  day,  and  I 
told  him  he  had  better  call  on  you,  as  he  seemed  very  anxious  to  have  the 
mortgage  completed,  and  I  thought  he  offered  very  fair ;  but  do  as  you  please 
about  it.  I  will  take  any  responsibility  myself  respecting  it,  should  there  l>e 
any.**  After  the  letter  had  been  received,  the  plaintiff  had  an  interview  with 
Mr.  L.,  and  on  the  faith  of  such  letter  lent  £400  to  A.  B.  on  the  said  leasehold 
secnrity.  Hdd,  that  the  letter  was  not  a  sufficient  guarantee  within  section  4 
of  the  Statute  of  Frauds,  as  the  whole  promise  could  not  be  made  out  without 
reference  to  parol  evidence. 

The  first  count  of  the  declaration  stated,  that  theretofore  in 
consideration  that  the  plaintiff  at  the  request  of  the  defendant 
would  advance   and  lend    the   sum   of   (to  wit)  £400  to   one 
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[ook  Spooner  and  one  *  William  Cubitt,  at  interest,  on  [*  302] 
Lortgage  of  certain  houses  and  land  then  belonging  to 
le  said  Hook  Spooner  and  William  Cubitt,  the  defendant  imder- 
)ok  and  promised  the  plaintiff  to  take  on  himself  any  responsi- 
ility  by  the  said  Hook  Spooner  and  William  Cubitt  incurred  to 
le  plaintiff  by  reason  of  the  said  loan  on  mortgage,  and  to  indem- 
ify  and  protect  the  plaintiff  from  and  against  all  loss,  costs,  and 
Kpenses  incurred  or  sustained  by  the  plaintiff  by  reason  of  the 
lid  loan  on  mortgage.  Averment,  that  the  plaintiff,  relying  on 
le  said  undertaking  and  promise  of  the  defendant,  did  advance 
le  said  sum  to  the  said  Hook  Spooner  and  William  Cubitt,  at 
iterest,  on  the  security  of  a  mortgage  of  the  said  houses  and 
md.  And  that  afterwards,  &c.,  the  said  principal  sum  and  a 
irge  amount  of  interest  thereon  became  due  and  payable  by 
^ason  of  the  said  loan  and  mortgage  from  the  said  Hook 
pooner  and  William  Cubitt  to  the  plaintiff;  and  the  said  Hook 
pooner  and  William  Cubitt  made  default  in  payment  thereof, 
ad  that  the  plaintiff  had  been  necessarily  put  to  heavy  and 
reat  costs  and  expenses  in  trying  to  obtain  payment  of  the 
lid  principal  and  interest  so  due  and  payable  as  aforesaid,  by 
adeavouring  to  sell  the  said  houses  and  land  according  to  the 
revisions  of  the  said  mortgage  and  otherwise,  and  that  the  said 
ouses  and  land  were  of  much  less  value  than  the  said  principal 
im  so  lent  as  aforesaid,  and  altogether  insufficient  to  indemnify 
le  plaintiff  from  and  against  the  loss,  charges,  and  expenses  of 
nd  relating  to  the  said  loan.  Breach,  that  the  defendant,  although 
ften  requested  so  to  do,  and  although  all  condition^  precedent  liad 
een  fulfilled,  and  everything  had  happened  to  entitle  the  plaintiff 
)  maintain  this  action,  did  not  nor  would  discharge  the  responsi- 
ility  of  the  said  Hook  Spooner  and  William  Cubitt  to  the  plaintiff 
1  respect  of  the  said  loan  on  mortgage,  and  did  not  nor  would 
idemnify  and  protect  the  plaintiff  against  the  loss,  costs,  and 
jcpenses  incurred  or  sustained  by  him  by  reason  of  the  said  loan ; 
nd  did  not  nor  would  pay  to  the  plaintiff  the  said  principal  and 
iterest,  and  the  said  costs  and  expenses  incurred  and  sustained 
y  the  plaintiff  as  aforesaid,  or  any  part  thereof;  but  wholly 
eglected  and  refused  so  to  do,  and  the  same  were  still  due  and 
ayable  to  the  plaintiff. 

The  second  count  varied  from  the  first  by  stating  the  considera- 
ion  for  the  defendant's  promise  to  be  a  transfer  of  £400  stock  by 
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the  plaintiff  to  the  said  H.  Spooner  and  W.  Cubitt ;  and  the  third 
count  alleged  the  consideration  to  be  a  loan  of  money  generally. 

The  defendant  pleaded,  inter  alia,  a  denial  of  the  promise. 
Issue  thereon. 

At  the  trial,  before  Channell,  B.,  at  the  Bristol  Summer  Assizes 
for  1858,  it  appeared  that  the  plaintiff,  who  had,  in  1856,  £400  in 
the  funds,  was  advised  by  the  defendant  to  advance  the  same  at  £6 
per  cent  interest  to  the  said  H.  Spooner  and  W.  Cubitt,  who  were 
builders,  on  a  leasehold  security  of  some  buildings  near  the  Hack- 
ney Wick  Road,  Surrey,  the  defendant  assuring  the  plaintiff  that 
there  would  be  no  risk  incurred,  as  it  was  a  good  security  for 
JE600;  and  that  if  the  proposed  mortgagors  would  not  take  less 
than  j£600,  the  defendant  would  himself  advance  £200  to  make 
up  the  required  amount.  The  defendant  also  promised  to  see  his 
solicitor,  Mr.  Lyne,  on  the  subject ;  and,  shortly  afterwards,  the 
plaintiff  received  the  following  letter  from  the  defendant :  — 

"Enfield  Highway,  October  21,  1856. 

"  Dear  Charles,  —  I  saw  Mr.  Lyne  this  day,  and  I  told  him  he 
had  better  call  on  you,  as  he  seemed  very  anxious  to  have  the 
mortgage  completed,  and  I  thought  he  offered  very  fair ;  but  do  as 
you  please  about  it.  I  will  take  any  responsibility  myself  respect- 
ing it,  should  there  be  any. 

(Signed)  "  W.  Mitchell." 

In  a  day  or  two  after  the  receipt  of  this  letter,  Mr.  Lyne  called  on 
the  plaintiff,  and  informed  him  that  Spooner  and  Cubitt  would 
be  content  with  the  <£400;  and  the  plaintiff  then  consented  to 
make  the  advance.  The  plaintiff  accordingly  sold  out  the  JE400 
stock,  and  lent  the  proceeds  on  the  aforesaid  leasehold  security; 
the  plaintiff  stating  at  the  trial  that  he  did  so  on  the  faith  of  the 
above  letter  of  the  21st  of  October,  1856.  The  interest  was  not 
paid  when  it  became  due,  and  the  security  turned  out  to  be  alto- 
gether insufficient,  upon  which  the  plaintiff  brought  this  action  for 

not  indemnifying  him  against  the  loss  he  had  sustained. 
[*  803]  The  learned  Judge,  *  being  of  opinion  that  the  contract 

alleged  in  the  declaration  was  not  proved,  directed  a  non- 
suit to  be  entered,  giving  the  plaintiff,  however,  leave  to  move  to 
set  it  aside,  and  enter  a  verdict  for  the  plaintiff  for  such  amount 
of  damages  as  should  be  assessed  by  an  arbitrator,  if  the  Court 
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hould  think  that  there  was  sufficient  evidence  to  support  such 
ontract,  the  Court  being  at  liberty  to  draw  the  inferences  of  fact 
rhich  a  jury  might  have  done.  A  rule  nisi  to  that  effect  was 
ccordingly  obtained  in  Michaelmas  Term,  1858 ;  against  which, 
1  the  following  Easter  Term, 

Karslake  showed  cause  (April  20).  — The  19  &  20  Vict.,  c.  97, 

3,  which  dispenses  with  the  necessity  of  showing  the  considera- 
ion  on  the  face  of  the  guarantee,  does  not  assist  the  plaintiff, 
ro  point,  indeed,  arises  under  that  Act.  It  is  submitted  that  the 
ontract  alleged  in  the  declaration  was  not  proved ;  there  was  no 
5quest  by  the  defendant  to  the  plaintiff  to  advance  the  money, 
nd  there  was  no  guarantee  accepted  by  any  one,  the  letter  being 
nly  an  offer  by  the  defendant  to  guarantee,  and  not  an  absolute 
uarantee.     iTIver  v.  Richardson^  1  M.  &  S.  557  ;  MozUy  v.  Tinkler, 

Cr.,  M.  &  R  692,  4  L.  J.  (N.  S.)  Exch.  84;  Symmons  vAVant, 

Stark.  N.  P.  371 ;  and  Gaunt  v.  Hill,  1  Stark.  10.  The  principle 
f  all  the  cases  is,  that  where  the  terms  and  limits  of  responsibility 
re  not  ascertained,  the  offer  does  not  amount  to  a  guarantee. 

Edwards  and  Holl,  in  support  of  the  rule. 

[Byles,  J.  —  Is  there  sufficient  to  satisfy  the  Statute  of  Frauds  ? 
appose  the  writing  to  be,  **  I  agree  to  guarantee  you  against  any 
)88  in  respect  of  the  contract  we  agreed  to  by  parol  yesterday." 
hat  leaves  all  to  be  ascertained  by  parol  evidence.] 

Before  the  recent  Act,  19  &  20  Vict.,  c.  97,  the  plaintiff  was 
bliged  to  prove  both  the  consideration  and  the  promise  by  written 
vidence ;  that  statute,  however,  enables  the  plaintiff  to  prove  the 
Dnsideration  by  parol,  leaving  the  obligation  to  prove  the  promise 
y  writing  as  before  the  statute.  The  effect  of  this  is,  that  one 
lay  now  make  out  a  promise  and  consideration  by  taking  the 
arol  and  written  evidence  together  (for  both  the  promise  and  con- 
ideration  are  necessary  to  form  one  contract) ;  and  if  that  were  to 
e  done  in  the  present  case,  there  would  be  sufficient  to  satisfy  the 
tatute  of  Frauds. 

[Byles,  J.  —  You  are  seeking  to  do  more  than  prove  the  con- 
deration  by  parol.  You  are  endeavouring  to  import  the  terms  of 
le  consideration  into  the  contract  in  order  to  explain  it] 

The  effect  of  a  different  construction  would  be  to  nullify  the  Act 
f  Victoria,  and  to  require  the  consideration  to  be  proved  always 
y  written  evidence.  The  promise  here  is  in  writing,  and  it  is  a 
remise  by  the  defendant  to  take  upon  himself  the  responsibility 
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respecting  the  mortgage.  Parol  evidence  is  admissible  to  identify 
it,  and  to  show  what  is  the  mortgage  to  which  the  promise  refers. 
Wilson  V.  Hart,  7  Taunt.  295 ;  MiMmay's  Ca%e,  1  Co.  Rep.  176 ; 
Miller  v.  Travers,  8  Bing.  248.  In  Shortrede  v.  Cheek,  1  Ad.  &  E. . 
57,  3  L.  J.  (N.  S.)  K.  B.  125,  the  action  was  on  the  following 
guarantee :  "  You  will  be  so  good  as  to  withdraw  the  promissory 
note,  and  I  will  see  you  at  Christmas,  when  you  sljall  receive  from 
me  the  amount  of  it,  together  with  the  memorandum  of  my  son's, 
making  in  the  whole  £45."  The  memorandum  was  not  produced 
at  the  trial,  but  a  promissory  note  for  £35,  made  by  the  defendant's 
son  and  payable  to  plaintiff,  was  proved,  and  it  was  held  that  the 
consideration,  which  was  the  withdrawing  the  note,  was  suffi- 
ciently stated  to  satisfy  the  Statute  of  Frauds,  though  the  amount 
and  maker's  name  were  not  specified,  as  there  was  no  evidence  of 
any  other  note  to  which  the  agreement  could  apply.  The  case 
of  Bateman  v.  Phillips,  15  East,  272,  is  also  strongly  in  favour  of 
the  plaintiff.  In  that  case  a  letter  was  addressed  by  the  defend- 
ant to  the  plaintiff's  attorney,  stating  that  "  the  bearer,  Williams, 
has  a  sum  of  money  to  receive  from  a  client  of  mine  some  day  next 
week,  and  I  trust  you  will  give  him  indulgence  till  that  day,  when 

I  undertake  to  see  you  paid ; "  and  it  was  held  that  tliat 
[*  304]  *  was  evidence  within  the  4th  section  of  the  Statute  of 

Frauds  to  charge  the  defendant  with  the  debt  from  Wil- 
liams to  the  plaintiff,  upon  parol  proof  of  its  amount,  and  of  the 
person  to  whom  it  was  addressed  being  the  plaintiff's  attorney,  and 
of  his  having  received  it  in  that  character  from  Williams. 

Cur,  adv,  vulL 

Byles,  J.,  now  delivered  the  following  judgment  of  the  Court :  ^  — 
The  question  in  this  case  is,  whether,  in  a  letter  written  by  the 
defendant  to  the  plaintiff,  relating  to  a  proposed  mortgage,  the  fol- 
lowing wordfi  are  a  sufi&cient  guarantee  within  the  4th  section  of 
the  Statute  of  Frauds :  "  I  will  take  any  responsibility  myself 
respecting  it,  should  there  be  any."  It  will  be  observed  that  at 
the  time  the  letter  was  written  no  mortgage  existed.  The  letter 
is  silent  as  to  the  sum  to  be  advanced,  as  to  the  rate  of  interest,  as 
to  the  nature  of  the  security,  whether  a  mortgage  in  fee  or  for 
years,  and  as  to  the  laud  to  be  charged.  The  letter,  if  read  by 
itself,  without  reference  to  any  previous  conversations,  would  be  a 
1  CocKBUBN,  C.  J.,  Cbowder,  J.,  WiLLES,  J.,  and  Btles,  J. 
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romise  to  be  responsible  for  any  sum  of  money,  however  large,  at 
ny  rate  of  interest,  secured  by  any  kind  of  mortgage,  on  any  land 
rith  any  title.  That,  however,  would  be  an  unreasonable  con- 
bruction,  and  is  not  its  true  meaning.  It  evidently  refers  to  pre- 
ious  conversations,  in  which  these  particulars  were  supplied, 
he  whole  promise,  therefore,  is  not  in  writing,  as  the  statute 
squires  that  it  should  be.  It  cannot  be  made  out  without  refer- 
Qce  to  previous  conversations.  In  Shortrede  v.  Cheek  and  Bate- 
lan  V.  Phillips  an  existing  document  or  an  existing  debt  was 
rferred  to  in  the  writing,  so  that  evidence  of  oral  statements  was 
ot  necessary  to  explain  the  promise.  The  recent  statute,  19  &  20 
let,  c.  97,  8.  3,  it  is  true,  abrogates  the  rule  laid  down  in  Wain  v. 
Varlters,  5  East,  10  (6  R  C.  231),  and  enables  a  party  to  give  parol 
ndence  of  the  consideration  for  a  guarantee.  Biit  a  consideration 
xpressed  in  writing  formerly  discharged  two  offices,  —  it  sustained 
be  promise  and  might  also  explain  it  Now,  however,  parol  evi- 
ence,  though  it  may  supply  the  consideration,  cannot  go  further 
nd  explain  the  promise.  We,  therefore,  think  the  ruling  of  the 
earned  Judge  at  the  trial  was  correct,  and  the  rule  must  be 
ischarged.  Bule  discharged. 

ENGLISH  NOTES. 

The  effect  of  the  Statute  of  Frauds  as  to  a  guarantee,  apart  from  the 
rovisions  of  the  Mercantile  Law  Amendment  Act,  1856,  is  sufficiently 
bown  in  the  case  of  Wain  v.  Warltersy  6  R.  C.  231,  and  in  the  notes, 

R.  C.  249  et  seq. 


No.  2.  — BARCLAY  v.  LUCAS. 
(K.  B.  1784.) 


No.  3.  — BACKHOUSE  v.  HALL. 
(Q.  B.  1865.) 

RULE. 

A  DOCUMENT  in  terms  a  continuing  guarantee,  given  to 
wo  or  more  persons,  constituting  a  body  fluctuating  as  to 
nembers,  will  in  general  continue  in  force  only  during 
uch  time  as  the  body  remains  unchanged. 
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Barclay  and  othm  ▼.  Luoai. 

1  Tezm  Repottfl,  t91  n.-294  n.  (s.  c.  3  DongL  321 ;  1  B.  R.  S02  n.). 

Guarantee.  —  FaW^ful  Service  to  Partnership. 

A  guarantee  for  faitbfal  servioe  to  peraoiu  in  a  partnership  trade  subeists 
only  during  the  subsistence  of  the  partnership. 

[291  n.]  This  was  an  action  of  debt  on  bond.  The  defendant, 
after  craving  ojer  of  the  condition  of  the  bond  (reciting 
that  the  plaintiffs,  at  the  recommendation  of  the  obligors,  had 
agreed  to  take  one  Philip  Jones  into  their  service  and  employ  as  a 
clerk  in  their  shop  and  counting-house,  and  the  obligors  had  agreed 
to  become  security  for  his  fidelity,  as  far  as  £500  each),  which  de- 
clared that  if  the  said  P.  Jones  should  faithfully  account  for  and 
pay  to  the  plaintiflPs  all  sums  of  money  he  should  at  any  time 
receive,  &c.,  in  the  service  of  the  plaintiffs,  and  did  not  embezzle, 
&c.,  then  the  condition  to  be  void :  pleaded,  first,  non  est  factum. 
Secondly,  that  from  the  date  of  the  bond,  23rd  February,  1779,  till 
the  24th  of  June,  1780,  the  plaintiffs  carried  on  the  business  of 
bankers,  as  copartners,  in  their  own  names  only.  That  the  service 
intended  to  be  performed  by  the  condition  was  to  the  plaintiffs, 
in  the  trade  of  bankers,  so  carried  on  by  the  plaintiffs  only,  and 
not  in  partnership  with  any  other  person.  That  on  the  24th  of 
June  the  plaintiffs  received  into  partnership  Robert  Barclay.  That 
P.  Jones  then  quitted  the  service  of  the  plaintiffs ;  and  again, 
on  the  24th  June,  1780,  entered  into  the  service  of  the  plaintiffs 
and  Robert  Barclay.  That  P.  Jones,  during  all  the  time  he  re- 
mained in  the  service  of  the  plaintiffs  alone,  well  and  faithfully 
accounted,  &c.  Thirdly,  that  P.  Jones  entered  into  the  service  of 
the  plaintiffs  on  the  23rd  February,  1779,  continued  in  the  same 
till  the  24th  June,  1780,  and  then  quitted  the  service  of  the  plaintiffs, 
and  during  that  service  accounted,  &c. 

Plaintiffs  replied  to  the  second  plea  (protesting  against  the  in- 
tention of  serving  the  plaintiffs  only)  that  the  service  was  meant 
and  intended  to  be  performed  to  them  in  the  business  so  then 
carried  on  by  them  during  all  the  time  they  should  continue  in 
the  same  business,  and  the  said  P.  Jones  should  continue  to  serv^e 
therein.  That  on  the  24th  June,  1780,  they  admitted  the  said 
R.  Barclay  into  partnership  in  their  said  trade,  and  in  the  same 
house  where  they  exercised  it  at  the  time  of  making  the  said 
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"wrritiDg  obligatory,  who  by  such  admission  became  possessed  and 
entitled  to  one-fourth  share  of  the  said  trade,  and  hath  so  con- 
tinued. That  on  the  23rd  February  the  said  P.  Jones  entered, 
&c.,  and  continued  in  the  service  of  the  plaintiffs  till  the  16th 
February,  1781,  and  was  not  during  all  that  time  discharged. 

The  replication  then  assigned  the  breach,  that  after  the  said 
partnership,  and  while  P.  Jones  so  continued  in  the  said  service,  to 
wit,  on  the  16th  February,  1781,  he  received  in  his  said  office  and 
employment  of  one  Mark  Groves  the  sum  of  £20  168.,  three-fourths 
of  which,  to  wit,  £15  12«.,  was  received  by  him  on  account  of  the 
plaintiffs ;  which  sum  the  said  P.  Jones  was  afterwards  requested 
to  pay,  &c. 

The  plaintiffs  replied  to  the  third  plea  that  P.  Jones  [292  n.] 
did  not  quit  the  service  of  the  plaintiffs  from  the  23rd 
February,  1779,  till  16th  February,  1781;   and  then  assigned  a 
similar  breach. 

Eejoinder  to  the  first  replication  (protesting  that  the  service  was 
not  intended  to  be  performed  as  in  the  replication  mentioned; 
protesting  also  that  the  plaintiffs  did  not  take  the  said  B.  Barclay 
into  partnership  in  their  said  trade,  and  in  the  same  house,  &c.), 
that  after  the  said  partnership  all  the  monies  received  by  the  said 
P.  Jones  in  his  said  office,  &c.,  were  received  by  him  on  the  joint 
account  of  the  plaintiffs  and  B.  Barclay,  as  copartners  —  travers- 
ing the  receipt  of  three-foiuths  of  the  money  in  the  replication 
mentioned  by  P.  Jones,  on  account  of  the  plaintiffs. 

Kejoinder  to  the  second  replication,  that  the  said  P.  Jones 
quitted  the  service  of  the  plaintiffs  in  manner  and  form,  &c. ;  on 
which  issue  was  joined. 

The  plaintiffs  surrejoined  to  the  first  rejoinder  that  the  said 
P.  Jones  did  receive  the  said  three-fourths  of  the  said  sum  of 
money  on  account  of  the  said  plaintiffs ;  on  which  issue  was 
joined. 

This  cause  was  tried  at  the  sittings  after  last  Trinity  Term,  at 
Guildhall,  before  Lord  Mansfield,  when  a  verdict  was  found  for 
the  plaintiffs,  —  damages  1«.,  costs  40s.,  —  subject  to  the  opinion  of 
the  Court  on  the  following  case :  — 

That  the  bond  stated  in  the  declaration  is  the  deed  of  the  de- 
fendant. That  on  the  24th  of  June,  1780,  Bobert  Barclay  was 
taken  into  partnership  with  the  plaintiffs.  That  on  the  16th  of 
February,  1781,  Philip  Jones,  the  clerk  mentioned  in  the  condition 
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of  the  bond,  received  of  Mark  Groves  £20  16s.  on  account  of  the 
new  partnership,  and  has  not  paid  it  over  to  the  plaintiffs. 

The  question   for  the  opinion  of  the  Court  is,  whether  the 
defendant  is  liable  to  the  pla'intiffs  in  this  action? 

Chambre,  for  the  plaintiffs. 

The  real  question  is,  whether  the  defendant  is  discharged  from 
the  obligation  of  this  bond,  as  to  the  embezzlement  of  the  plaintiffs' 
share  of  the  money  which  belongs  to  them  jointly  with  R  Barclay, 
by  their  having  taken  in  a  new  partner.  But  that  circumstance 
cannot  vary  the  obligation,  because  this  bond  was  given  to  secure 
the  fidelity  of  the  clerk  to  the  pkintiffs'  banking-house,  rather  than 
to  the  plaintiffs  in  their  individual  capacity.  This  question  would 
never  have  arisen  had  it  not  been  for  the  case  of  Wright  v.  Bussd, 
3  Wils.  532,  2  Blac.  Rep.  934.  But  that  case  differs  from  this  in 
two  very  material  circumstances :  there,  nothing  turned  on  the  in- 
tention of  the  parties,  which  is  denied  in  this  case  by  protestation ; 
and  the  breach  in  that  case  was  assigned  in  defrauding  the  part- 
nership generally ;  here,  it  is  only  for  that  proportion  of  the  sum 
which  really  belonged  to  the  plaintiffs.  In  cases  like  the  present, 
the  intention  of  the  parties  is  to  be  attended  to ;  and  this  bond 
was  indisputably  given  as  an  indemnity  to  the  plaintiffs  in  their 
business.  The  case  of  Arlington  v.  Merrick,  2  Saund.  412,  cited  in 
Wright  v.  Bussel,  does  not  apply ;  for  the  security  in  that  case  was 
expressly  given  only  for  six  months,  and  the  Court  would  not  ex- 
tend it.  The  case  in  All.  10  is  liable  to  the  same  objection.  If 
a  contrary  construction  were  to  prevail,  and  banking-houses  were 
obliged  to  take  fresh  securities  from  every  clerk,  upon  every  change 
of  partners,  it  would  be  productive  of  infinite  inconvenience.  An 
embezzlement  of  the  plaintiffs'  share  of  the  £20  16s.  by  the  clerk 
is  sufl&ciently  stated  to  the  Court;  for  it  is  found  that  he  received 
the  whole  sum,  and  has  not  paid  it  over. 

Baldwin,  for  the  defendant,  contended  that  there  was  no  material 
difference  between  this  case  and  that  of  Wright  v,  Russel ;  and 
there  the  Court  would  not  extend  the  words  of  the  condition.  The 
service  in  the  contemplation  of  the  parties  was  to  be  performed  to 
the  plaintiffs  only,  and  was  not  meant  to  be  extended  to  others, 
The  inconvenience  would  be  great  if,  upon  an  extension  of  trade, 
the  securities  should  be  still  liable ;  while  the  inconvenience  to  the 
other  party  would  be  trifling,  because  they  would  only  be  obliged 
to  send  to  their  sureties  upon  the  change  of  partners.    Besides,  in 
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the  present  case,  it  does  not  appear  to  be  an  embezzlement 
of  the  separate  effects  of  the  plaintiffs ;  and,  this  being  [293  n.] 
a  joint  injury  to  the  plaintiffs  and  the  other  partner,  the 
action  cannot  be  severed. 

Chambre  in  reply.  —  The  cases  which  have  already  been  deter- 
mined on  the  subject  prove  that  the  strict  letter  of  the  condition 
has  not  always  been  attended  to,  and  the  Court  has  ever  had  re- 
course to  the  recital  from  which  the  intention  of  the  parties  is  to 
be  collected.  The  injury  of  which  the  plaintiffs  complain  is  not  a 
joint  injury  with  the  former  partner ;  but  the  complaint  which  the 
plaintiffs  have  made  on  this  record  is  only  respecting  the  embezzle- 
ment of  the  plaintiff's  property ;  and  this  the  jury  have  found. 

Lord  Mansfield,  C.  J. 

The  question  in  this  case  turns  upon  the  intention  of  the  parties 
at  the  time  of  entering  into  the  contract.  In  questions  upon  in- 
tention we  must  look  to  the  subject-matter  of  the  contract.  It 
is  notorious  that  there  are  many  banking-houses  in  the  city  which 
continue  for  generations.  This  can  only  be  done  by  a  constant 
succession  of  paitners ;  and  even  if  they  should  not  bear  the  same 
name  with  the  first  proprietors,  yet  still  the  house  frequently  con- 
tinues under  the  original  firm.  To  carry  on  this  business  it  is 
necessary  to  have  a  great  number  of  clerks,  whose  office  is  ex- 
tremely beneficial ;  for  besides  the  present  fees  and  emoluments, 
they  are  frequently  taken  into  partnership  in  process  of  time.  But 
it  is  of  the  utmost  consequence  to  these  houses  that  the  clerks 
should  behave  honestly ;  and  therefore  a  security  is  taken  for  their 
fidelity.  The  circumstance  of  taking  in  a  new  partner  makes  no 
difference,  either  as  to  the  quantity  of  the  business  or  the  extent 
of  the  engagement.  He  continues  to  carry  on  the  business  of  the 
plaintiffs;  and  this  contract  is  coextensive  with  his  continuance 
in  the  house.  Thid  is  a  security  to  the  house  of  the  plaintiffs,  and 
no  change  of  partners  will  discharge  the  obligor.  Thinking  as  I 
do  upon  the  subject,  I  am  very  glad  to  find  that  there  is  a  material 
distinction  between  this  case  and  that  in  the  Common  Pleas.  The 
defendant  has  objected  that  the  present  action  is  improperly  brought ; 
but  I  think  that  the  plaintiffs  are  entitled  to  the  whole  sum  em- 
bezzled, and  if  so,  they  are  clearly  entitled  to  less.  I  am  therefore 
of  opinion,  from  the  manifest  intention  of  the  parties,  and  from  the 
clerk's  continuing  in  the  business  notwithstanding  one  of  the  part- 
ners has  been  changed,  that  the  plaintiffs  are  entitled  to  recover. 
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WiLLES,  J. — The  intention  of  the  parties  ought  to  govern  the 
Court  in  making  their  decision;  in  order  to  discover  which,  we 
must  look  at  the  recital  of  the  condition  of  the  bond.  Now  this 
recital  is  very  material,  for  it  states  that  the  service  is  to  be  per- 
formed in  the  shop  and  counting-house  and  not  to  the  plaintiffs. 
The  partners  in  a  banking-house  are  perpetually  changing ;  and 
where  a  number  of  clerks  are  employed,  the  inconvenience  of  de- 
manding fresh  securities  from  each  upon  every  such  change  would 
be  enormous.  The  introduction  of  a  new  partner  does  not  increase 
the  risk  to  the  sureties ;  for  a  bond  of  this  kind  is  an  undertaking 
for  the  clerk's  honesty. 

I  cannot  say  that  I  accede  to  the  doctrine  laid  down  by  the 
Court  of  Common  Pleas  in  the  case  of  Wright  v.  Eussel,  to  the 
extent  to  which  it  is  there  carried ;  but  at  present  it  is  sufficient  to 
say  that  this  case  differs  from  that. 

In  the  case  in  2  Saund.  the  recital  of  the  condition  showed  that 
the  engagement  was  limited  to  six  months ;  and  the  Court  would 
not  extend  it  And  the  case  in  All.  10  was  governed  by  the  same 
principle. 

BuLLER,  J.  —  The  defendant  has  rested  his  case  upon  two  grounds. 

First,  On  the  authority  of  the  case  of  Wright  v.  Bussd. 

Secondly,  On  the  form  of  these  pleadings. 

As  to  the  first.  This  case  is  distinguishable  from  that  in  the 
Common  Pleas ;  there,  the  breach  assigned  was  for  embe^ 
[294  n.]  zling  the  whole  partnership  money ;  and  I  observe,  from 
the  report  of  that  case,  that  Mr.  J.  Gould  lays  much  stress 
upon  the  point  that  the  breach  assigned  was  for  embezzling  the 
partnership  money,  whereas  it  should  have  been  for  the  plaintiffs' 
money  only.  I  confess  I  do  not  see  the  force  of  that  objection ;  but, 
however,  it  is  not  applicable  to  this  case,  for  here  the  plaintiffs  have 
confined  the  breach  to  that  proportion  of  the  money  which  was 
actually  their  property.  Mr.  Baldwin  has  said  that  the  jury  have 
not  found  that  three-fourths  of  this  money  belonged  to  the  plain- 
tiffs, nor  that  it  had  been  embezzled  by  the  clerk,  and  that  therefore 
the  issues  were  found  for  the  defendant;  and  that  if  only  one  of 
them  were  found  for  him,  the  defendant  was  entitled  to  judgment. 
But  let  us  see  how  that  stands.  In  the  first  replication  (to  the 
second  plea)  it  is  stated  that  £20  was  received  after  the  new 
partnership,  three-fourths  of  which,  namely,  £15,  were  the  property 
of  the  plaintiffs ;  this  the  jury  have  found  for  him.     In  the  second 


B.  a  VOL.  xn*] 


GUARANTEE. 


475 


no.  9,  — Baokhonw  T.  Hail,  34  L.  I.  Q.  B.  141. 


replication  (to  the  tliird  plea)  it  ia  alleged  that  the  clerk  received 
£15  on  account  of  the  plaiotiffa,  which  he  embezzled;  this  also  is 
found  for  the  plaintiffs.  This  brings  it  to  tlie  construction  of  the 
contract,  which  must  depend  ou  the  intention  of  the  parties.  What 
has  been  said  by  my  Lord  seems  decisive,  that  his  bond  appears 
on  tlie  face  of  it  to  be  a  security  to  the  house,  and  not  to  the  per- 
sona of  the  pkintifis;  and  that  as  long  as  the  clerk  continues  in 
that  house,  tho  defendant  is  liable.  Lord  C.  J*  Ue  Grey  seems  to 
rely  much  on  the  taking  iu  a  new  partner  being  the  pUin  tiffs*  own 
act,  and  says  that  it  determined  the  obligation.  Bat  I  wish  he 
Lad  gone  farther,  and  said  what  would  have  been  the  case  suppos- 
ing there  had  been  mutual  bonds,  the  one  that  the  plaintiffs  should 
continue  to  employ  the  clerk,  the  other,  that  the  clerk  should  act 
honestly,  if  tlie  plaintifts  had  taken  in  a  new  partner,  whether  they 
would  not  still  have  been  obliged  to  employ  the  clerk  ?  If  that 
would  not  have  discharged  the  obligation  to  employ,  it  is  decisive ; 
for  both  the  obligations  must  be  equally  binding.  Here  the  charge  is 
not  increased ;  the  security  is  not  given  for  the  ability,  but  for  the 
fidelity,  of  the  clerk.  If  the  construction  contended  for  were  to 
prevail,  it  might  equally  be  said,  that  if  the  plaintiffs'  trade  had 
been  but  £300  per  annum  at  the  time  of  giving  the  bond,  they 
should  not  increase  it  without  an  application  to  the  sureties. 
Per  Curiam.  Let  the  postea  be  delivered  to  the  plaintiffs. 

Backhouae  t.  H^.   ^ 

W  L.  J.  Q.  B.  141-144  (a.  c.  6  B,  &  S.  507 ;  II  Jut-  (N,  S.)  562 ;  IS  L.  T,  375 ; 

13  W.  tt.  654). 


Giiarantee^  —  Change  in  Pariner^,  [1*1  J 

The  Mercantile  Law  Amendment  Actj  1S56  (19  &  20  Vict,  c  &7),  h,  4, — 
wliidh  euflots  that  bo  promise  for  the  debt  or  default  of  another  made  to  a  firm 
coDftisting  of  two  or  more  persona,  or  to  ft  »mgla  pf^tHou  trading  under  the  nrkme 
of  a  firm,  or  for  the  debt  <pr  default  of  such  a  firm^  sluill  bt*  bin  ding  in  respeet 
of  anythiu|5  done  after  a  change  in  any  one  or  more  of  tlie  persons  constituting 
the  tirm,  or  the  pers^m  Irading  under  the  name  of  the  firm,  unless  the  intention 
of  the  parties  that  sach  promise  shall  con  tin  uo  notwithstanding  aneli  change, 
shall  appear  either  by  express  stipnlatioOf  or  by  necessary  implieatitm  from  the 
nature  of  the  firm  or  otherwise,  — ^  is  only  an  affirtnatim^  of  the  law  of  England 
previous  to  the  statute. 

Three  persons  carried  on  the  hnainesa  of  ship- builders  under  the  name  of 
^*G.  W.  &  W.  J.  HalL"  No  person  of  that  name  had  been  in  the  partnership 
fitr  some  time,  and  the  plaintiE  and  defeudaut  being  both  aware  of  the  cunstitu- 
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tioD  of  the  partnership,  the  defendant  gave  the  plaintiff  the  following  gaarantee : 
*'  In  consideration  that  you  have  at  my  instance  and  request  consented  to  open 
an  account  with  the  firm  of  G.  W.  &,  W.  J.  Hall,  ship-builders,  I  hereby  guar- 
antee the  payment  to  you  of  the  monies  that  at  any  time  may  become  due  not 
exceeding  £5000."  Hdd,  that  the  guarantee  ceased  on  the  death  of  one  of  the 
partners,  as  a  contrary  intention  did  not  appear  by  express  stipulation,  or  by 
necessary  implication  fh>m  the  nature  of  the  firm  or  otherwise. 

This  was  an  action  brought  by  the  plaintiffs  to  recover  from  the 
defendant  £5000,  alleged  to  be  payable  under  a  guarantee;  and 
the  following  case  was  stated  without  pleadings. 

1.  For  some  years  before  1840  George  Wilkin  Hall  and  William 
Joseph  Hall,  brothers  of  the  defendant,  carried  on  business,  in 
copartnership,  as  ship-builders,  at  Sunderland,  under  the  style 
and  form  of  «  Q.  W.  &  W.  J.  Hall." 

2  and  3.  On  the  25th  of  October,  1840,  W.  J.  Hall  died.  After 
bis  death  the  business  continued  to  be  carried  on  by  the  surviving 
partner  together  with  the  widow,  Sarah  Hall,  and  the  defendant, 
as  executors  of  the  deceased  partner,  under  the  name  and  style  of 
"G.W.  &W.  J.  Hall." 

4.  On  the  18th  of  December,  1856,  G.  W.  Hall  died. 

5.  For  some  years  after  the  death  of  W.  J.  Hall,  the  surviving 

partner  in  the  original  firm,  G.  W.  Hall,  acted  as  manager 
[♦  142]  ♦of  the  firm  of  "G.  W.  &  W.  J.  Hall,"  receiving  a  yearly 

salary  of  £400  for  his  services ;  and  for  a  few  years 
prior  to  the  death  of-  G.  W.  Hall  he  and  the  defendant  had  the 
joint  management  of  the  business  of  the  firm.  After  the  death  of 
G.  W.  Hall,  the  defendant,  together  with  Sarah  Hall,  the  widow 
of  W.  J.  Hall,  and  Elizabeth,  widow  of  G.  W.  Hall,  continued  to 
carry  on  the  business  under  the'  same  style,  and  the  defendant* 
continued,  as  manager,  to  receive  a  salary. 

6.  On  the  31st  of  December,  1857,  the  partnership  then  sub- 
sisting between  James  Hall,  the  son  and  sole  executor  of  G.  W. 
Hall,  and  the  defendant  and  Sarah  Hall,  the  executors  of  W.  J. 
Hall,  was  dissolved,  and  an  arrangement  made  by  which  the 
business  was  to  be,  for  the  future,  carried  on  under  the  style 
or  firm  of  «G.  W.  &  W.  J.  Hall,"  by  Sarah  Hall  and  Elizabeth 
Hall,  and  their  nephew,  George  S.  Moore.  The  defendant,  at  the 
same  time,  ceased  to  act  as  manager  of  the  business.  Notice 
of  this  newly  arranged  partnership  and  its  position  was  given  by 
circular. 
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7.  In  February,  1858,  G.  S.  Moore  applied  to  the  plaintififs,  who 
had  then  opened  a  branch  bank  at  Sunderland,  to  give  the  firm 
accommodation  by  allowing  them  to  open  an  account  to  be  over- 
drawn to  the  extent  of  £5000. 

•  8.  This  the  plaintiffs  consented  to  do  upon  receiving  the  joint 
and  several  guarantee  of  the  defendant  and  G.  S.  Moore ;  and 
accordingly,  on  the  25th  of  February,  1858,  the  defendant  and 
G.  S.  Moore  gave  to  the  plaintiffs  the  following  guarantee  :  — 

"Sunderland,  Feb.  25,  1858. 

"  To  Messrs.  Backhouse  &  Co.,  Bankers. 

"Gentlemen,  —  In  consideration  that  you  have  at  our  instance 
and  request  consented  to  open  an  account  with  the  firm  of  G.  W. 
&  W.  J.  Hall,  ship-builders,  Monk  wear  mouth,  we  and  each  of  us 
do  hereby  guarantee  the  payment  to  you  of  the  monies  that  at 
any  time  may  become  due,  not  exceeding  £5000,  such  payment 
by  us  not  to  be  made  at  a  shorter  date  than  twelve  months  from 
this  date. 

(Signed)  "G.  S.  Moore. 

"J.  C.  Hall. 

"  We  request  you  to  become  guarantee  for  us  in  manner  set  out. 

"Elizabeth  Hall. 
"Sarah  Hall." 

9.  In  pursuance  of  this  guarantee  the  plaintiffs  from  time  to 
time  gave  accommodation  to  the  firm  of  G.  W.  &  W.  J.  Hall,  and 
the  firm  thereby  became  indebted  to  the  plaintiffs  on  a  balance 
of  account  in  a  sum  which  on  the  17th  of  September,  1858, 
exceeded  £5000. 

10.  On  the  5th  of  July,  1858,  Elizabeth  Hall  died.  This  was 
known  to  the  defendant  at  the  time,  but  was  not  known  to  the 
plaintiffs  until  the  year  1862.  At  the  date  of  the  death  of  E.  Hall 
the  balance  of  account  due  from  the  firm  of  G.  W.  &  W.  J.  Hall 
was  £3286  6s.  9d. 

11.  After  the  death  of  E.  Hall  the  business  of  the  firm  of 
G.  W.  &  W.  J.  Hall  was  carried  on  under  that  style  as  before  by 
the  surviving  partners,  S.  Hall  &  G.  S.  Moore,  and  the  plaintifis 
as  before  kept  the  accounts  of  them  as  continued  accounts. 

12.  On  the  2nd  of  July,  1861,  the  plaintififs  received  from  the 
defendant's  attorney  a  letter,  giving  them  notice  that  the  defend- 
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ant "  would  not  hold  himself  liable  to  them  after  the  receipt  of 
this  notice,  for  any  monies  to  be  hereafter  advanced  by  them  to 
the  firm  of  G.  W.  &  W.  J.  Hall." 

14.  On  the  2nd  of  July,  1861,  the  balance  of  account  due  to 
the  plaintiffs  exceeded  the  sum  of  £5000.  The  whole  of  the 
advances  upon  which  this  balance  accrued  were  made  subsequently 
to  the  death  of  Elizabeth  HalL 

15.  The  defendant  in  no  other  way,  if  at  all,  made  himself 
responsible  for  that  or  any  other  balance  unless  by  virtue  of  his 
guarantee  of  the  25th  of  February,  1858. 

16.  The  firm  of  G.  W.  &  W.  J.  Hall  stopped  payment  on  the 
17th  of  February,  1862. 

17.  The  Court  is  to  be  at  liberty  to  draw  all  inferences  of  fact 
which  a  jury  might  draw. 

18.  The  question  for  the  consideration  of  the  Court  is,  whether 
under  the  circumstances  hereinbefore  stated  the  defendant  is  liable 
under  his  guarantee  to  pay  to  the  plaintiffs  any  and  what  portion 
of  the  balance  due  to  the  plaintiffs  from  the  firm  of  G.  W.  &  W. 
J.  Hall  on  the  2nd  of  July,  1861. 

Bovill  (Karslake  and  Hannen  with  him),  for  the  plaintiffs. — 
The  question  turns  on  the  construction  of  the  19  &  20  Vict,  c.  97, 
s.  4,  which  enacts  that  "  No  promise  to  answer  for  the  debt,  &c., 

of  a  firm  consisting  of  two  or  more  persons  shall  be  binding 
[*  143]  on  *  the  person  making  the  promise  in  respect  of  anything 

done  after  a  change  shall  have  taken  place  in  the  persons 
constituting  the  firm,  unless  the  intention  of  the  parties,  that  the 
promise  shall  continue  to  be  binding  notwithstanding  such  change, 
shall  appear  either  by  express  stipulation,  or  by  necessary  implica- 
tion from  the  nature  of  the  firm  or  otherwise."  Here  the  guarantee 
was  given,  not  for  money  to  be  advanced  to  the  individuals  trading 
under  the  firm,  but  to  the  firm  of  G.  W.  &  W.  J.  Hall,  all  parties 
knowing  that  this  was  merely  the  name  of  the  firm,  and  that  none 
of  the  individuals  composing  it  were  of  that  name,  and  that  the 
firm  had  been  constantly  changing.  It  therefore  appears  from 
the  nature  of  the  firm  and  otherwise  that  the  guarantee  was 
intended  to  be  continuing. 

[Blackburn,  J.  —  It  would  appear  that  the  statute,  as  far  as 
the  law  of  England  is  concerned,  has  made  no  difference.] 

Lush  (Watkin  Williams  with  him),  contra,  —  Before  the  statute 
a  guarantee  was  at  an  end  in  case  of  any  change  in  the  firm  to 
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whom  or  on  whose  behalf  it  was  given.  Weston  v.  Barton,  4 
Taunt  673  (13  RE.  726);  Simson  v.  Cooke,  8  B.  Moore,  588,  1 
Bing.  452.  Barclay  v.  Lucas,  3  Dougl.  321,  1  T.  R  291,  n.  (p.  470, 
ante),  which  is  a  contrary  decision,  must  be  taken  as  overruled, 
as  pointed  out  by  Mansfield,  C.  J.,  in  Weston  v.  Barton. 

[Blackburn,  J.  —  In  Chitty  on  Contracts,  473,  7th  edit.,  it  is 
said :  "  Before  the  statute  19  &  20  Vict.,  c.  97.  it  appears  to  have 
been  held  that  when  the  security  is  given  to  a  house,  e,  g.  to  a 
banking-house,  and  not  to  the  members  of  a  firm  by  name,  the 
surety  would  still  continue  liable,  notwithstanding  a  change  of 
partners : "  for  which  is  cited  in  the  note  "  Barclay  v.  Lucas  ;  and 
see  Metcalf  v.  Bruin,  12  East,  400  (11  R  R  432) ;  and  per  Curiam, 
Chapman  v.  BecUngton,  3  Q.  B.  703,  722."  And  it  is  added, 
"  Barclay  v.  Lucas  has  been  doubted  ;  see  1  Bos.  &  P.  (N.  R)  42 ;  4 
Taunt.  681.  But  it  gives  the  true  principle,  viz.,  that  if  the  words 
show  an  intention  that  the  security  should  continue,  notwithstand- 
ing the  accession  of  a  new  partner,  the  surety  shall  be  liable."] 

The  editor  of  Chitty  is  mistaken  as  to  Barclay  v.  Lucas,  for  the 
bond  was  there  to  the  plain tiflfs  as  individuals,  and  not  to  the  firm. 

[Blackburn,  J.  —  In  the  notes  to  Arlington  v.  Merriche,  2  Wms. 
Saund.  414  a,  n.  (5),  Serjeant  Williams  cites  Barclay  v.  Lucas 
as  good  law ;  and  there  is  no  expression  to  the  contrary  in  the 
notes  to  Mr.  Justice  Patteson's  edition.] 

Barclay  v.  Lucas  must  be  considered  to  be  virtually  overruled, 
as  a  misapplication  of  the  true  principle  on  which  such  cases  are 
to  be  decided,  viz.,  that  the  intention  that  the  guarantee  shall  con- 
tinue must  distinctly  appear  from  express  stipulation  or  other 
expressions  in  the  instrument  itself,  or  from  the  nature  of  the 
firm;  see  the  notes  3  Dougl.  326,  citing  amongst  other  cases 
Strange  v.  Lee,  3  East,  484;   see  p.  490. 

Bovill,  in  reply.  —  In  Weston  v.  Barton  and  Simson  v.  Cooke 
the  individual  members  of  the  partnership,  and  not  the  firm,  were 
named. 

[Blackburn,  J.  —  In  Metcalf  v.  Bruin  it  was  decided  that  the 
guarantee  continued,  because  the  intention  appeared  on  the  face 
of  the  document  that  the  guarantee  was  to  be  for  faithful 
service  to  the  company,  which  was  a  fluctuating  body ;  and  Lord 
Ellenborough  and  Grose,  J.,  put  it  expressly  on  the  intention 
appearing,  which  the  Lord  Chief  Justice  says  was  the  principle 
on  which  Barclay  v.  Lucas  proceeded.     Is  there  anything  in  the 
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nature  of  this  firm  different  from  that  of  any  other  firm,  where 
persons  carry  on  business  in  the  name  of  a  "  firm  "  instead  of  the 
names  of  the  actual  partners?] 

1  Beirs  Commentaries,  pp.  374-5  (p.  285,  6th  edit),  on  the  law 
of  Scotland  as  to  guarantees,  was  also  cited ;  and  "  Smith's  Mer- 
cantile Law,"  5th  edit.  p.  54,  n.,  as  to  the  law  of  England  before 
the  statute. 

Blackburn,  J. — I  am  of  opinion  that  our  judgment  ought  to 
be  for  the  defendant.  The  action  is  brought  on  a  guarantee  made 
in  February,  1858,  and  signed  by  the  defendant  and  another  in  the 
following  terms.  [The  learned  Judge  read  the  guarantee.]  At 
the  time  it  was  made  the  firm  of  G.  W.  &  W.  J.  Hall  had  long 
ceased  to  be  carried  on  by  the  persons  of  that  name,  but 
[*  144]  the  business  had  for  very  many  years  *  been  carried  on 
in  that  name  by  different  persons,  and  several  changes 
in  the  actual  partners  had  occurred,  and  at  the  time  the  guar- 
antee was  given  the  firm  consisted  of  two  widows  and  a  third 
person ;  and  all  parties  knew  that'  Afterwards  one  of  the  three 
partners  died.  The  defendant  was  aware  of  that,  but  the  plaintiffs 
were  not,  and  the  business  was  still  carried  on  as  before ;  it  was 
not  shown  that  there  was  any  duty  on  the  defendant  to  disclose 
the  death  to  the  plaintiffs,  nor  that  the  defendant  concealed  the 
death ;  but  the  plaintiffs  not  knowing  of  it,  had  no  opportunity 
of  exercising  their  option  of  whether  they  would  continue  their 
advances ;  but  this  can  have  no  effect  on  the  construction  of  the 
guarantee.  The  amount  due  at  the  time  of  the  death  has  been 
paid  off,  but  further  advances  have  been  made  by  the  plaintiffs, 
and  there  is  due  a  sum  exceeding  the  amount  guaranteed;  and 
the  question  is,  whether  since  the  Mercantile  Law  Amendment 
Act,  1856,  the  guarantee  was  continuing  after  the  death  of  Eliz- 
abeth Hall,  so  as  to  be  binding  on  the  defendant  to  make  good 
these  further  advances.  Before  the  Act  passed  it  had  been  well 
established  that  a  guarantee  was  not  a  continuing  guarantee,  so  as 
to  remain  in  force  after  the  death  of  a  member  of  a  firm  to  or  for 
whom  it  was  given,  unless  it  appeared  by  the  terms  of  the  instru- 
ment that  it  was  the  intention  of  the  parties  that  it  should  so 
continue.  Now,  when  this  intention  appeared  by  express  stipula- 
tion in  the  instrument  itself  from  the  terms  used,  as  when  the 
firm  was  named,  with  the  addition  "and  their  successors,"  there 
was  no  difdculty.    But  when  there  was  no  such  addition,  as  in 
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3arclay  v.  Lucas,  it  has  been  doubted  whether  the  intention  was 
ufficiently  expressed ;  and  on  the  present  occasion  it  is  unneces- 
ary  for  us  to  give  any  decisive  opinion  on  that  case,  aa  the  two 
sases  are  very  different.  In  Metcalf  v.  Bruin  the  guarantee  was 
[iven  to  trustees  for  the  Globe  Insurance  Company,  a  non-corporate 
)ody ;  and  the  guarantee  was  for  the  faithful  service  to  that  body, 
ind  that  the  servant  would  faithfully  account  and  pay  over  any 
)alance  in  his  hands  to  the  company,  or  the  directors  for  the  time 
)eing ;  and  the  Court  of  King's  Bench  held  that  it  sufficiently 
ippeared  to  be  the  intention  that  the  guarantee  should  be  for  faith- 
ul  service  to  the  fluctuating  body  who  should  from  time  to  time 
lonstitute  the  company ;  and  on  the  ground  that  the  intention 
ippeared  from  necessary  implication  on  the  face  of  the  bond  and 
he  nature  of  the  business,  the  plaintiff  recovered  as  on  a  continu- 
ng  guarantee.  Then  comes  the  Mercantile  Law  Amendment 
let,  not  apparently  altering  the  English  law  as  settled  by  decided 
iases,  but  intended  to  make  the  law  of  Great  Britain  uniform: 
;he  Scotch  law,  if  it  differed,  being  assimilated  to  the  English  by 
5.  60  of  the  same  session,  s.  7.  The  4th  section  of  the  English 
ict  is  as  follows.  [The  learned  Judge  read  the  material  parts  of 
;he  section.]  That  does  not  alter  the  law,  but  fixes  it  at  what 
ihe  decisions  had  previously  said  was  the  law.  The  enacting  part 
»ays  that  the  change  in  a  firm  shall  put  an  end  to  a  guarantee : 
ihat  was  what  decided  cases  had  always  said ;  and  the  saving 
slause  is  simply,  that  where  there  is  an  express  stipulation,  or  as 
in  Metcalf  v.  Bruin  a  manifest  intention  appears,  the  guarantee 
shall  continue  notwithstanding  the  change,  as  it  is  obviously  right 
md  just  that  it  should.  The  question,  therefore,  is  simply,  does 
the  intention  that  the  guarantee  should  continue  appear  by  express 
stipulation,  or  by  necessary  implication  from  the  nature  of  the 
firm,  or  otherwise  ?  Now,  there  is  certainly  no  express  stipulation, 
Mid  there  is  nothing  in  the  nature  of  the  firm  beyond  those  in- 
cidents common  to  every  partnership, —  that  the  partners  had 
changed  and  might  again  change.  If  it  was  really  intended  that 
the  guarantee  should  be  a  continuing  one  for  the  firm,  a  very  few 
additional  words  would  have  shown  that  intention.  If  the  defend- 
ant was  at  one  time  under  the  impression  that  he  was  bound  by 
the  guarantee  as  a  continuing  guarantee,  that  can  have  no  efiect 
upon  the  construction  that  is  to  be  put  upon  the  contract  from  its 
terms,  or  by  necessary  implication  from  the  nature  of  the  firm. 
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Although  it  is,  therefore^  hard  upon  the  plaintiffa,  there  must  be 
judgment  for  the  defendant. 
Bhs£,  J.,  concurred.  Judgment  for  the  itfmioM. 

ENGLISH  MOTES. 

The  rule  of  common  law,  as  settled  by  the  above  cases^  is  confirmed 
by  the  Partnership  Act,  1890  (63  &  64  Vict.,  c.  39),  s.  18,  which  re- 
places the  Mercantile  Law  Aiuendment  Act,  1866  (19  &  20  Vict.,  c. 
97),  s.  4. 

AMERICAN  NOTES. 

Backhouse  v.  Hall  is  cited  in  Brandt  on  Suretyship  and  Guaranty,  sect.  118, 
with  the  following  more  or  less  analogous  cases  tending  to  uphold  this  prin 
ciple:  Parham  Sew.  Mack.  Co.  v.  Broek^  118  Massachusetts,  191;  Shaw  r 
Vandusen,  5  Up.  Can.  Q.  B.  858;  Bell  v.  Norwoody  7  Louisiana,  94;  Creme 
y.  Higginson,  1  Mason  (U.  S.  Sup.  Ct),  828 ;  BiU  v.  Barker,  16  Gray  (Mass.) 
62 ;  State  v.  Boon,  44  Missouri,  254. 

If  a  surety  becomes  bound  to  or  for  several  persons,  the  engagement  musi 
be  understood  to  be  in  behalf  of  those  persons  collectively  and  jointly,  and  ii 
case  of  the  death  of  any  of  them  it  will  not  continue  on  behalf  of  the  sm 
vivors,  unless  the  obligation  so  states,  or  the  persons  to  or  for  whom  the  suret; 
is  bound  are  described  as  a  class,  body,  or  the  like,  so  as  to  plainly  imply  tha 
the  security  is  given  to  or  for  a  class  or  body.  Gargan  v.  School  Distria 
4  Colorado,  58,  citing  Barclay  v.  Lucas. 

Mr.  Brandt  cites  Barclay  v.  Luc€U  (sect.  121),  with  the  remark:  *'Thi 
decision  can  only  be  sustained  upon  the  ground  that  it  was  the  intention  o 
the  parties,  and  the  effect  of  the  obligation,  to  give  the  security  to  the  hoiu 
as  a  house,  the  same  as  if  it  had  been  a  corporation,  and  regardless  of  wh 
might  compose  it." 

In  the  Colorado  case  above  cited  the  Court  said :  *<  The  doctrine  thf 
whenever  a  surety  becomes  bound  for  more  than  one  person,  his  obligatio 
does  not  extend  beyond  the  death  or  retirement  of  any  of  those  for  whom  1 
has  engaged  to  be  answerable,  is  established  by  an  almost  unbroken  line  ( 
decisions,  both  English  and  American,  reaching  back  for  three-quarters  of 
century."  The  Court  recognize  the  exception  pointed  out  in  Barclay  v.  Luca 
where  the  parties  **  are  described  as  a  class,  company,  bank,  or  the  like." 
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HABEAS  CORPUS. 


No.  1.  — HOBHOUSE'S  CASE. 
(K.  R  1820.) 

i 

No.  2.  — EX  PARTE  JACQUES  BESSET. 
(K.  a  1844) 

BULE. 

The  power  of  the  Court  of  Queen's  Bench  (of  which 
the  powers  are  now  vested  in  the  High  Court  of  Justice) 
to  issue  a  writ  of  habeas  corpus  exists  at  the  common 
law. 

The  common-law  writ^  although  a  writ  of  right,  13  not 
grautable  of  course. 

Hobhann'a  Caw. 

3  Batil  &  Aid.  420-4^  (S,  Q.  a  Chit.  215;  S3  H,  H.  443). 

Habeas  Oorput.  —  Cotmnon-law  Writ 

Tlia  writ  of  habeas  corpus  at  coin  man  law,  although  a  wiit  of  right,  ig  [42Q] 
not  gmiitable  of  conreef  bat  only  on  inoiiou  in  t^rm  tlinef  statiog  a  prob- 
able cause  for  the  applicatioD,  aad  verified  by  affidavit*     QvuBte^  whether  under 
iha  Stat.  31  Car.  IL,  c.  2,  which  only  applies  to  c-ases  where  the  applicatii>u  is 
made  to  a  Judge  in  vacation  j  the  writ  be  gran  table  of  course. 

J-  Evans  moved,  on  Thuraday,  February  3,  for  a  haUas  corpus 
to  bring  tip  the  body  of  John  Cam  Hobhouse,  Esquire^  on  an 
affidavit  that  he  wag  confined  in  Newgate  by  a  warrant  from  the 
Eight  Honourable  Charles  Manners  Sutton,  Speaker  of  the  House 
of  Commons,  a  copy  whereof  was  annexed.  Being  desired  to  point 
out  his  objeetioDs  to  the  warrant,  he  contended  that  he  was  not 
bound  to  do  so,  because  the  writ  of  habeas  corpus  was  gran  table, 
in  the  first  instance,  as  of  course ;  and  the  proper  time  for  point- 
ing out  the  defects  of  the  warrant  would  be  npon  the 
*  return  to  the  writ.  And  he  cited  Hex  v.  MawcTt  8  T.  R  [*  421] 
324  (4  R  Pu  662),  where  Lord  Kenyon  said  that  the  Court 
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were  bound  to  grant  the  writ ;  and  he  also  referred  to  Stat  31  Car. 
II.,  c.  2,8.  10,  where  a  Judge  in  vacation  is  directed  to  do  it,  under 
a  penalty  of  £500  upon  refusal ;  which  was  a  proof  of  the  opinion 
of  the  Legislature  on  the  point.  The  Court,  upon  this  {absents 
Bayley,  J.),  granted  the  writ;  and  upon  the  return  of  it  the 
prisoner,  in  person,  took  several  objections  to  the  Speaker's  war- 
rant, which  were  overruled ;  and  he  was,  accordingly,  remanded. 
The  prisoner  having  quitted  the  Court, 

Abbott,  C.  J.  —  I  wish  to  express  my  opinion  as  to  the  propriety 
of  granting  this  writ  of  habeas  corpus.  It  seems  to  me  that  the 
Court  are  not  bound  as  of  course,  and  without  any  cause  shown, 
to  grant  this  writ  in  the  first  instance.  It  would  be  a  very  strange 
inconsistency  in  the  law  of  England  if  we  were  bound  to  do  an 
act  nugatory  in  itself,  and  that  would  be  the  case,  if,  upon  a  view 
of  the  copy  of  the  warrant,  a  writ  was,  of  course,  to  issue,  the  only 
effect  of  which  would  be  that,  upon  the  return  to  it,  the  prisonei 
must  be  remanded.  When  this  application  was  made,  we  were 
referred  to  a  dictum  of  Lord  Kenyon,  in  Rex  v.  Flo'wer,  and,  in 
deference  to  that  authority,  we  granted  the  writ.  But  I  think, 
upon  subsequent  consideration,  that  we  ought  not  to  have  granted 
it,  inasmuch  as  it  then  appeared  that  it  could  be  of  no  use  what- 
soever to  the  prisoner.    There  is  a  very  elaborate  opinion,  delivered 

by  Lord  Ch.  J.  Wilmot,  in  1758,  in  the  House  of  Lords,  in 
[*  422]  answer  to  a  question  put  by  that  House,  whether,  in  *  cases 

not  within  the  31  Car.  II.,  c.  2,  writs  of  habeas  corpus  ad 
subjiciendum,  by  the  law,  as  it  then  stood,  ought  to  issue  of  course 
or  upon  probable  cause,  verified  by  affidavit.^  He  there  states  il 
to  be  his  opinion  that  those  writs  ought  not  to  issue  of  course 
adding,  that  a  writ  which  issues  on  a  probable  cause,  verified  bj 
affidavit,  is  as  much  a  writ  of  right  as  a  writ  which  issues  oi 
course.  And  again,  page  87,  he  says,  "There  is  no  such  thing  ir 
the  law  as  writs  of  grace  and  favour  issuing  from  the  Judges 
They  are  all  writs  of  right,  but  they  are  not  all  writs  of  course.' 
And  in  page  88,  "  writs  of  Jiabeas  carpus  upon  imprisonment,  fo] 
criminal  matters,  were  never  writs  of  course;  they  always  issuec 
upon  a  motion,  grafted  on  a  copy  of  the  commitment ;  and  casei 
may  be  put  in  which  they  ought  not  to  be  granted."  1  Lev.  1 
Comberb.  74.  If  malefactors  under  sentence  of  death,  in  all  th( 
gaols  of  the  kingdom,  could  have  these  writs  of  course,  the  sen 

^  Wilmot'i  Opinions  and  Judgments,  81. 
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tence  of  the  law  might  be  suspended,  and  perhaps  totally  eluded, 
by  them.  The  31  Car.  II.,  c.  2,  makes  no  alteration  in  the  practice 
of  the  courts  in  granting  them :  they  are  still  moved  for  in  term 
time,  upon  the  same  foundation  as  they  were  before  ;  and  when  a 
single  Judge,  in  vacation  time,  grants  them  under  31  Car.  II.,  c.  2, 
in  criminal  cases,  a  copy  of  the  commitment,  or  an  affidavit  of  the 
refusal  of  it,  must  be  laid  before  him.  He  must  judge,  even  in 
that  case,  whether  treason  or  felony  is  specially  expressed  in  the 
warrant  of  commitment ;  and  there  have  been  a  great  number  of 
cases  where  a  doubt  has  arisen  on  the  frame  and  wording  of  the 
warrant ;  so  that,  even  upon  the  Act,  the  probable  cause  of 
bailing  is  really  disclosed  *  to  the  Judge,  unless  the  copy  [*  423] 
of  the  commitment  is  refused,  and  then  the  law  will  pre- 
sume everything  against  it ;  and  in  cases  out  of  the  Act,  which 
take  in  all  kinds  of  confinement  and  restraint,  not  for  criminal  or 
supposed  criminal  matter,  and  to  which  this  question  relates,  it 
has  been  the  uniform  uninterrupted  practice,  both  of  the  Court  of 
King's  Bench  and  of  the  Judges  of  that  Court,  that  the  foundation 
upon  which  the  writ  is  prayed  should  be  laid  before  the  Court  or 
Judge  who  awards  it.  I  fully  concur  in  this  opinion,  and,  there- 
fore, I  desire  that  our  having  granted  this  writ  may  not  be  con- 
sidered as  any  authority  to  show  that  this  Court  is  bound  to  grant 
a  writ  of  habeas  corpus,  as  of  course,  and  without  any  ground  being 
stated  for  our  interference. 

Bayley,  J.,  concurred. 

HOLROYD,  J. — The  dictum  of  Lord  Kbnyon  in  Bex  v.  Flower 
was  the  reason  of  our  granting  the  writ  in  the  first  instance, 
although  it  was  contrary  to  the  impression  on  my  mind  at  the 
time.  Even  upon  31  Car.  II.  I  should  think  it  very  questionable 
whether  the  writ  was  grantable  of  course ;  for  that  act  directs  a 
Judge  to  grant  the  writ  in  vacation,  upon  view  of  the  copy  of  the 
warrant  Now  for  what  purpose  is  he  to  view  the  warrant,  unless 
he  is  to  judge  of  the  validity  of  the  commitment  ?  It  is  admitted 
that  he  must  judge  of  it  afterwards,  and  must  either  discharge  or 
remand  the  prisoner  accordingly.  Then  why  should  he  not  do  so 
at  first?  This,  however,  is  not  an  application  within  that  Act, 
being  for  a  habeas  corpus  at  common  law ;  and  in  that  case  it  is 
laid  down  by  Lord  Ch.  J.  Wilmot  that  the  party  applying 
for  the  writ  must  lay  a  reasonable  *  ground  before  the  [♦  424] 
Court,  in  order  to  induce  them  to  grant  the  writ 
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Best,  J.  — When  this  writ  was  moved  for,  we  were  pressed  with 
the  opiaion  of  Lord  Kenton,  in  Bex  v.  Flower^  which  seemed  to 
Bupport  the  claim  then  insisted  upon.  The  Court  did  not  then 
think  that  that  opinion  was  well  founded.  But,  as  it  was  a  matter 
of  great  importance  to  the  liberty  of  the  subject,  we  thought  it 
proper  that  the  matter  should  be  well  considered.  I  am  now  con- 
vinced, that  when  we  see  that  the  party,  when  brought  before  us, 
must  be  remanded,  we  are  not  bound  to  grant  the  writ  It  would 
be  manifestly  absurd  to  bring  a  person  from  Cornwall  or  North- 
umberland, when  the  Court  knew,  at  the  time  when  the  writ  was 
moved  for,  that  the  prisoner,  when  brought  before  them,  must  be 
remanded.  The  Court,  in  Rex  v.  Sehieper,  2  Burr.  765,  refused  the 
writ,  when  it  appeared  that  the  person  applying  was  a  prisoner  of 
war ;  and  the  same  thing  was  done  by  the  Court  of  Common  Pleas, 
in  the  Spanish  Sailor^e  Casey  2  Black.  Rep.  1324.  If  the  Court 
could  not  examine  into  the  legality  of  the  custody  until  the  pris- 
oner was  brought  before  them,  they  ought  to  have  granted  the 
writs  in  both  those  cases ;  but  they  said,  as  the  prisoners  must  be 
remanded  when  brought  before  them,  they  would  refuse  the  writ 
The  cases  in  which  prisoners  have  a  right  to  the  writ  are  where 
they  are  detained  in  prison,  when  they  are  entitled  to  be  admitted 
to  bail     This  right  is  secured  to  such  prisoners  by  the  31  Car.  II., 

c.  2.  Before  the  passing  of  that  statute,  prisoners  com- 
[*425]  niitted  for  bailable  offences  were  sometimes  *kept  for  a 

long  time  in  prison,  without  being  brought  to  trial.  To 
prevent  tins  grievous  oppression,  the  habeas  corpus  act  directs,  that 
if  any  ],»erson  be  committed  or  detained  for  any  crime,  unless  for 
treason  or  felony,  other  than  persons  convict,  or  in  execution  by 
legal  process^  he  may  apply  to  the  Lord  Chancellor,  or  a  Judge 
in  vacation,  and  the  person  so  applied  to  is  to  cause  such  prisoner 
to  be  brought  before  him,  and  to  discharge  him  from  imprison- 
ment, upon  his  recognisance  to  appear  in  the  Court  where  his 
offence  is  cognisable.  In  cases  which  come  under  this  statute  a 
single  Judge  may,  perhaps,  be  obliged  to  grant  the  writ  as  of 
course,  but  in  no  other ;  and  the  provisions  of  this  law  do  not 
apply  to  writs  grantable  by  the  Court  in  term  time.  I,  therefore, 
fully  concur  in  the  opinions  already  pronounced  on  this  subject. 

The  prisoner  was  remanded* 
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Ex  parte  Jacques  Bettet 

6  Q.  B.  481-486  (8.  0. 14  L.  J.  M.  C.  17 ;  9  Jar.  66). 

Habeas  Corpus,  —  Common-law  Writ 

Under  the  Convention  Act,  6  &  7  Vict,  c  75,  for  committing  and  de-  [481] 
livering  np  to  justice,  on  requisition  by  an  agent  of  the  King  of  the 
French,  persons  accused  of  certain  crimes  done  in  France,  a  warrant  to  detain  a 
party  so  accused  *'  until  he  shall  be  disohai^ged  by  due  course  of  law  "  is  insuffi- 
cient ;  and  the  party  imprisoned  under  it  is  entitled  to  his  discbarge  on  habeas 
corpus. 

The  habeas  corpus  for  that  purpose  is  claimable  at  common  law. 

On  hcibeas  corpus,  and  motion  to  discharge  from  such  imprisonment  for  an 
offence  committed  abroad,  the  warrant  being  defective,  the  Court  (assuming  that 
they  could  look  into  the  depositions  referred  to  by  the  warrant)  cannot  on  their 
own  authority  remand  the  prisoner  as  a  person  charged  with  a  crime. 

M.  Chambers,  in  this  term  (November  2nd),  moved  for  a  habeas 
corpus  directed  to'  the  gaoler  or  keeper  of  Her  Majesty's  gaol  or 
prison  in  Giltspur  Street,  in  the  city  of  London,  or  his  deputy, 
commanding  him  to  have  before  the  Queen  at  Westminster,  imme- 
diately, &c.,  the  body  of  Jacques  Besset,  being  detained  under  the 
custody  of  the  said  gaoler,  with  the  day  and  cause  of  his  being 
taken  and  detained,  &c.,  to  undergo  and  receive,  &c.  The  Court 
granted  the  writ ;  and  the  keeper  now  brought  the  prisoner  into 
Court,  and  made  return: 

"  That,  before  the  said  writ  came  to  me,  viz.,  on  the  4th  day 
of  November,  1844,  the  said  Jacques  Besset  was  committed  to  my 
custody  by  virtue  of  a  certain  order  or  commitment  (Stat.  6  &  7 
Vict,  c.  75,  ss.  1,  3)  the  tenor  whereof  foUoweth  ;  viz. : 

"  To  all  and  every  the  constables  and  other  ofl&cers  of  the  peace 
for  the  city  of  London  and  the  liberties  thereof,  whom  these 
may  concern,  and  to  the  keeper  of  the  Giltspur  Street  Prison,  in 
London. 

"to^  }  These  are  in  Her  Majesty's  name  to  command 
you  and  every  of  you  forthwith  safely  to  *  convey,  and  [*  482] 
deliver  into  the  custody  of  the  said  keeper,  the  body  of 
Jacques  Besset,  being  charged  before  me,  one  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  city  and  liberties,  by  the 
oaths  of  Philip  Antoine  Mathieu  and  others,  taken  and  sworn  in 
the  presenoe  and  hearing  of  the  said  Jacques  Besset,  for  that  the 
said  Jacques  Besset  is  accused  of  having  committed  in  France  the 
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crime  of  fraudulent  bankruptcy,  as  appears  by  the  warrant  of 
arrest  issued  by  a  competent  Judge  in  France,  and  duly  authen- 
ticated before  me,  and  as  also  appears  by  the  warrant  of  one  of 
Her  Majesty's  principal  secretaries  of  state  requiring  me  to  take 
cognisance  of  such  crime,  the  said  crime  and  the  acts  done  being 
clearly  set  forth  and  proved  before  me  by  the  oaths  of  the  said 
Philip  Antoine  Mathieu  and  others,  and  by  the  depositions  of 
several  witnesses,  taken  in  France,  and  duly  proved  by  the  said 
Philip  Antoine  Mathieu  and  others:  whom  you  the  said  keeper 
are  hereby  required  to  receive,  and  him  in  your  custody  safely 
keep  until  he  shall  be  discharged  by  due  course  of  law.  And 
for  your  so  doing  this  shall  be  to  you  and  each  of  you  a  sufficient 
warrant.  Given  under  my  hand  and  seal  this  28rd  day  of  Septem- 
ber, 1844. 

"  Wm.  Magnay,  Mayor  of  London." 

"  And  this  is  the  cause,"  &c. 

The  return  having  been  read, 

M.  Chambers  moved  that  the  prisoner  should  be  discharged. 

E.  James  opposed  the  discharge.  First,  it  is  proposed 
[*  483]  to  show  by  affidavit  that  the  party  is  a  foreigner,  and  *  the 
circumstances  under  which  he  stands  charged  with  crime. 
Such  affidavits,  being  merely  explanatory,  and  not  contradictory  to 
the  return,  may  be.  received.  [Lord  Denman,  C.  J.  —  The  con- 
vention Act,  6  &  7  Vict.,  c.  75,  under  which  the  prisoner  is 
committed,  enacts  (s.  1)  that,  "  in  case  requisition  be  duly  made, 
pursuant  to  the  said  convention,  in  the  iiame  of  His  Majesty 
the  King  of  the  French,  by  his  ambassador,"  &c.,  "  to  deliver  up 
to  justice  any  person  who,  being  accused  of  having  committed  ** 
one  of  certain  specified  crimes  within  the  French  territories,  shall 
be  found  within  Her  Majesty's  dominions,  it  shall  be  lawful  for 
one  of  Her  Majesty's  secretaries  of  state,  by  his  warrant  to  signify 
such  requisition,  and  require  all  justices,  &c.,  to  aid  in  apprehend- 
ing such  person,  and  committing  him  to  gaol  for  the  purpose  of 
his  being  delivered  up  to  justice  according  to  the  convention,  and 
thereupon  it  shall  be  lawful  for  any  justice,  &c.,  to  examine  into 
the  charge  on  oath,  and,  upon  such  evidence  as  would  justify 
committing  for  trial  if  the  crime  of  which  the  party  is  accused 
were  committed  here,  "  to  issue  his  warrant  for  the  apprehension 
of  such  person,  and  also  to  commit  the  person  so  accused  to  gaol. 
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there  to  remain  until  delivered  pursuant  to  such  requisition  as 
aforesaid."  Here  the  commitment  is  **  until  he  shall  be  discharged 
by  due  course  of  law."  How  do  you  get  over  that  objection?] 
In  the  first  place,  the  prisoner  is  not  in  a  situation  entitling  him 
to  the  benefit  of  it  The  Court  will  look  at  the  depositions ;  and, 
if  they  see  that  the  party  is  detained  on  charge  of  a  crime  for 
which  he  may  be  tried  in  another  country,  they  will  remand  him 
to  custody.  [Coleridge,  J.  —  On  what  law  or  statute  do  you 
consider  the  prisoner's  application  to  be  founded?]  It 
appears  to  be  under  *  Stat.  31  Car.  IL,  c.  2.  The  object  of  [♦  484] 
that  Act  is  that  parties  charged  with  "  criminal  or  supposed 
criminal  matters"  shall  not  be  detained  in  person  for  offences 
which  may  be  tried  in  this  country.  The  provision  in  sect.  3, 
that  surety  shall  be  taken  for  the  party's  appearance  in  the  Court 
of  King's  Bench  or  at  the  next  assizes  or  sessions,  agrees  with 
this  construction.  Stat.  56  Geo.  III.,  c.  100,  is  only  an  extension  of 
the  former  Act,  and  does  not  require  any  different  interpretation. 
And  in  Bex  v.  Mackintosh  (1  Stra.  308)  it  was  held  that  the 
statute  of  Charles  did  not  apply  to  a  person  committed  for  treason 
done  in  Scotland.  [Lord  Denman,  C.  J.  —  Why  may  not  we  con- 
sider the  writ  as  issued  at  common  law  ?  ]  If  the  Court  will  not 
act  under  the  statute  in  the  case  of  a  person  charged  with  a  crime 
done  abroad,  neither  will  it  interfere  in  such  a  case  at  common 
law.  [Lord  Denman,  C.  J.  —  According  to  your  argument,  our 
gaolers  are  gaolers  for  France  without  the  convention.]  If  the 
writ  lies,  the  objection  pointed  out  is  not  fatal  to  the  warrant 
"Discharged  by  due  course  of  law"  means  discharged  by  the 
course  pointed  out  in  the  statute,  namely,  by  being  delivered  up 
as  the  enactment  requires.  In  JEx  parte  Ooff  (3  M.  &  S.  203)  a 
warrant  concluding  in  this  form  was  held,  on  habeas  corpus,  suffi- 
ciently certain.  It  is  true  that  the  warrant  there  (by  which  a  col- 
lector was  committed  for  not  accounting,  under  Stat.  25  Geo.  HI., 
c.  41)  recited  an  adjudication  that  the  party  should  be  committed 
until  he  should  have  made  a  true  and  fair  account,  and  paid  over  the 
moneys  remaining  in  his  hands ;  but  here,  if  reference  be  made  to  the 
Convention  Act,  the  course  by  which  the  prisoner  is  to  be 
discharged  becomes  equally  certain.  [Wightman,  *  J.  —  [♦  485] 
Suppose  no  requisition  is  made  under  sect.  3  of  Stat.  6  &  7 
Vict,  c.  75,  for  an  order  to  deliver  the  party  up  to  an  agent  of  the 
King  of  the  French.]    At  the  end  of  two  months  he  will  be  dis- 
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charged,  under  sect  4.  In  Jfasft'«  ttwe  (2  W.  Bl.  805),  a  warrant 
concluding  "until  he  shall  be  discharged  from  thence  by  due 
course  of  law  "  was  held  insufficient ;  but  there  the  things  required 
for  the  discharge  were  acts  to  be  done  by  the  prisoner  himself. 
[WiGHTMAN  J.  — The  present  case  is  within  the  terms  of  the  judg- 
ment there,  that  where  a  man  is  committed  for  any  crime,  at 
common  law  or  by  statute,  for  which  he  is  punishable  by  indict- 
ment, ''  he  is  to  be  committed  till  discharged  by  due  course  of 
law ;  but  when  it  is  in  pursuance  of  a  special  authority,  the 
terms  of  the  commitment  must  be  special,  and  exactly  pursue  that 
authority."]  Supposing  the  return  here  defective,  it  will  be  a 
question  whether  the  Court  will  not  look  into  the  depositions  on 
which  the  warrant  was  granted,  and,  if  they  show  a  crime  com- 
mitted, remand  the  prisoner.  [Wiohtman,  J.  — That  could  be  only 
where  a  crime  appeared  for  which  trial  might  be  in  this  country. 
Lord  Denman,  C.  J.  —  The  depositicms  are  nothing  to  us,  unless 
under  the  statute.  Coleridob,  J.  —  Does  the  statute  give  any 
power  of  this  kind  to  us  ?]  It  does  not  limit  the  general  authority 
of  the  Court. 

Sir  F.  Thesiger,  Solicitor-General,  with  whom  was  Gurney,  ap- 
peared on  behalf  of  the  Lord  Mayor,  but  only  to  abide  such  order 
as  the  Court  should  make. 

M.  Chambers,  for  the  prisoner,  was  not  further  heard. 
[♦486]  *  Lord  Denman,  C.  J.  — I  regret  that,  on  the  first  ap- 
plication which  has  come  before  us  under  this  statute,  the 
warrant  is  so  defective  that  we  cannot  allow  the  Act  to  take  effect. 
Neither  we  nor  the  gaoler  have  any  power  but  such  as  the  statute 
gives ;  and  its  provisions  have  not  been  rightly  pursued.  We  are 
asked  to  remand  the  prisoner  on  our  own  authority,  as  charged 
with  a  crime :  but  we  know  nothing  of  the  crime  unless  as  it  is 
brought  before  us  by  the  warrant;  or,  I  should  rather  say,  we 
have  no  authority  of  the  kind  in  such  a  case.  If  we  could  act  in 
the  manner  suggested,  the  statute  would  have  been  unnecessary. 
The  prisoner  must  be  discharged. 

Williams,  Coleridge,  and  Wightman,  Js.,  concurred. 

Lord  Denman,  C.  J.  —  It  is  proper  that  it  should  be  understood 
that  this  application  is  at  common  law.  The  statute  31  Car.  II., 
c.  2,  is  not  necessary  to  the  right  of  making  it 

Pnson$r  diseharged. 
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ENGLISH  NOTES. 

There  are  several  writs  of  habeas  corpusy  each  of  them  being  used  for 
a  particular  purpose.  Of  these,  much  the  most  important  is  the  habeas 
eorpiu  ad  subjieienduniy  which  is  the  remedy  prorided  by  the  law  of 
England  for  a  person  deprived  of  his  liberty.  As  appears  from  In  re 
Jacques  Beeset,  No.  2,  supra^  the  right  to  obtain  this  writ  existed  at 
common  law.  The  Habeas  Corpus  Act  (81  Car.  XL,  c.  2),  was  only 
declaratory.  <<  Though  a  very  beneficial  enactment,  and  eminently 
remedial  in  many  cases  of  illegal  imfHrisonment,  it  introduced  no  new 
principle,  nor  conferred  any  right  upon  the  subject."  Hallam's  Con- 
stitutional History  of  England,  8th  ed.,  vol.  8,  p.  12.  It  is  to  be 
observed  that  the  statute  does  not  apply  where  the  detention  is  for 
treason  or  felony  (s.  1). 

The  jurisdiction  to  grant  the  writ  was  not  confined  to  the  Court  of 
Queen's  Bench,  but  belonged  also  to  the  Courts  of  Common  Pleas: 
Wood^e  Case  (1771),  8  Wils.  172;  and  Exchequer:  see  Attorney-Gen^ 
eral  v.  Fadden  (1815),  1  Price,  408;  and  also  to  the  Court  of  Chancery: 
In  re  Belson  (1860),  7  Moore  P.  C.  C.  114,  14  Jur.  631. 

The  writ  issues  in  vacation  as  well  as  in  term  time.  Bex  v.  Mead 
(1758),  1  Burr.  542;  Leonard  Watson's  Case  (1839),  9  Ad.  &  El.  781; 
8.  c.  nom.  Reg.  v.  Batcheldor,  1  P.  A  D.  516,  2  W.  W.  &  H.  19;  In  re 
Cams  Wilson  (1845),  7  Q.  B.  984, 14  L.  J.  Q.  B.  105;  In  re  BeUon, 
supra. 

By  25  db  26  Vict.,  c.  20,  the  writ  shall  not  issue  into  any  colony  or 
foreign  dominion  of  the  Crown  where  there  is  a  Court  having  authority 
to  grant  such  a  writ.  The  statute,  however,  does  not  apply  to  the  Isle 
of  Man.  In  re  Brown  (1864),  83  L.  J.  Q.  B.  193,  10  L.  T.  458.  It 
has  been  held  that  the  writ  issues  to  Jersey.  In  re  Carus  Wilson^ 
supra;  Dodd^s  Case  (1857),  2  De  G.  &  J.  510. 

The  writ  will  not  issue  where  it  is  absolutely  impossible  to  comply 
with  it,  as  where  the  person  detained  has  died:  per  TCamcRj  M*  B.,  in 
Reg.  V.  Bamardoy  Gossagei's  Case  (1890),  24  Q.  B.  D.  283,  69  L.  J. 
Q.  B.  345;  and  it  appears  now  to  be  settled  that  it  is  not  available 
where  the  party  against  whom  it  is  applied  for  has  parted  with  the  cus- 
tody of  the  person  whose  production  is  desired,  even  though  he  may 
have  parted  with  such  custody  wrongfully,  or  for  the  purpose  of  evading 
the  writ  if  issued:  s.  c.  in  H.  L.  nom.  Bamardo  v.  Ford  (1892),  1892, 
A.  C.  826,  61  L.  J.  Q.  B.  728;  disapproving  the  law  as  laid  down  in 
Reg.  V.  Bamardo  (1889),  23  Q.  B.  D.  806,  68  L.  J.  Q.  B.  663,  61  L.  T. 
647,  37  W.  R.  789;  and  Reg.  v.  Bamardo,  Oossagefs  Case  (1890), 
supra. 

A  member  of  Parliament  committed  by  the  House  for  breach  of  priv« 
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ilege  canDot  be  discharged  by  habeas  carpus  during  its  sessioD :  Brass 
Crosby's  Case  (1771),  2  W.  Bl.  754,  3  Wils.  188;  nor  can  apersoD,  not 
a  member,  be  so  discharged  who  has  been  committed  for  a  similar  cause 
by  either  the  House  of  Lords:  Bex  v.  Flower  (1799),  8  T.  R  314,  4  R. 
R.  662;  or  the  House  of  Commons:  Bex  v.  Ifobhouse  (1820),  No.  1, 
supra;  and  where  a  committal  by  the  latter  House  was  returned  to  the 
writ,  it  was  held  that  56  Geo.  III.,  c.  100,  s.  3,  did  not  apply  so  as  to 
enable  the  Oourt  to  inquire  into  the  existence  of  the  alleged  contempt : 
In  re  Sheriff  of  Middlesex  (1840),  11  Ad.  &  El.  273. 

The  same  rule  applies  where  a  person  has  been  committed  for  con- 
tempt by  a  colonial  legislature.  Speaker  of  the  Legislative  Assembly 
of  Victoria  v.  Glass  (1871),  L.  R.  3  P.  C.  660,  40  L.  J.  P.  C.  17. 

The  writ  lies  to  bring  up  a  person  wrongfully  detained  as  a  lunatic: 
Bex  V.  Tarlington  (1761),  2  Burr.  1115;  Bex  v.  Clarke  (1762),  3  Burr. 
1362;  In  re  Greenwood  (1855),  24  L.  J.  M.  C  137;  unless  it  is  shown 
that  it  would  be  injurious  to  himself  or  others  to  set  him  at  liberty :  lb. ; 
but  there  must  be  an  affidavit  either  by  the  person  in  whose  name  the 
application  is  made,  or  by  the  person  really  responsible  for  costs :  In  re 
Carter  (13  May,  1893),  95  L.  T.  Journal,  37.  The  Court  will  not  neces- 
sarily grant  an  immediate  discharge,  but  may  allow  time  for  a  medical 
examination.  In  re  Cody  (1860),  5  Ir.  Jur.  (N.  S.)  175;  Beg.  v.  Biall 
(1860),  11  Ir.  R.  C.  L.  279.  The  writ  is  available  even  where  the  de- 
tention is  under  a  magistrate's  order:  lb.;  Beg.  v.  Fea4iock  (1870), 
12  Cox  C.  C.  21.  A  European  British  subject  in  India  was  arrested 
for  homicide.  A  district  magistrate  on  seeing  him  and  hearing  medical 
evidence,  deemed  him  insane  and  unfit  to  be  tried,  and  so  reported  to 
the  (Government  of  the  Presidency,  who  made  an  order  under  14  &  15 
Vict.,  c.  81,  8.  1,  for  his  removal  to  England.  On  his  arrival  there,  a 
royal  warrant  issued  under  sect.  2  for  his  reception  into  a  lunatic  asylum, 
where  he  was  accordingly  kept.  It  was  held  that  his  detention  was 
lawful.  In  re  Maltby  (1881),  7  Q.  B.  D.  18,  50  L.  J.  Q.  B.  413, 
44  L.  T.  711,  29  W.  R.  678. 

Formerly  the  rule  appears  to  have  been  that  a  husband  until  guilty  of 
cruelty,  or  until  judicial  separation,  was  entitled  to  detain  his  wife  in  his 
custody:  In  re  Price  (1860),  2  P.  &  F.  263;  and  see  In  re  Cochrane 
(1840),  8  Dowl.  P.  C.  630;  but  it  is  now  settled  that  where  she  refuses 
to  live  with  him  he  is  in  no  circumstances  entitled  to  keep  her  in  con- 
finement, and  if  he  does  so,  the  writ  will  issue  on  her  behalf:  Beg.  v. 
Jackson  (1891),  1891, 1  Q.  B.  671,  60  L.  J.  Q.  B.  346,  64  L.  T.  679,  39 
W.  R.  407,  overruling  In  re  Cochrane^  supra.  The  Court  has  refused  a 
writ  to  bring  up  a  married  woman  on  an  affidavit  that  she  was  desirous 
of  disposing  of  her  separate  property,  and  that  her  husband  would  not 
admit  the  necessary  parties  to  see  her.    Bex  v.  Middleton  (1819),  1  Chit. 
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654,  22  K.  B.  826.  Before  the  decision  in  Reg,  v.  Jackson^  supra, 
where  the  wife  was  by  her  own  desire  living  apart  from  her  husband 
and  was  under  no  restraint,  the  Court  refused  a  habeas  corpus  on  the 
application  of  the  husband  for  the  purpose  of  restoring  her  to  his  cus- 
tody. Beg.  y.  Legatt  (1862),  18  Q.  B.  781;  s.  c.  nom.  Ex  paHe  Sandi- 
landSf  21  L.  J.  Q.  B.  312.  On  a  motion  for  a  writ  to  issue  to  a  private 
person  on  the  application  of  the  husband  to  bring  up  the  body  of  his 
wife,  the  affidavit  must  state  that  she  is  detained  against  her  will. 
Bex  V.  WUeTnan  (1805),  2  Smith,  617,  8  R.  R.  724. 

Where  the  custody  of  an  infant  is  in  question,  the  matter  rests  abso- 
lutely in  the  discretion  of  the  Judge,  and  the  interests  of  the  child  are 
primarily  to  be  considered  by  him :  In  re  Taylor  (1876),  4  Ch.  D.  167, 
46  L.  J.  Ch.  399,  36  L.  T.  169,  26  W.  R.  69.  Subject  to  this  the 
Court  will  grant  a  writ  of  habeas  corpus  to  the  person  having  a  legal 
right  to  the  custody  of  the  infant:  In  re  Matthews  (1860),  12  Ir.  C. 
L.  R.  233;  In  re  Andrews  (1873),  L.  R.  8  Q.  B.  163,  28  L.  T.  363, 
21  W.  R.  480;  s.  c.  nom.  In  re  Edwards,  42  L.  J.  Q.  B.  99;  but  the 
applicant  must  show  that  he  primd  facie  possesses  a  legal  right  to  the 
custody:  In  re  Harper  (1895),  1896,  2  Ir.  R.  671.  As  to  the  persons 
to  whom  the  Court  will  intrust  the  custody  of  children  in  particular 
cases,  the  reader  is  referred  to  the  heading  <<  Infant, '^  in  Vol.  13 
R.  C. 

Where  the  object  of  the  writ  is  to  determine  who  is  to  have  the  cus- 
tody of  an  infant,  an  appeal  lies  from  the  order  of  the  Queen's  Bench 
Division  directing  the  writ  to  issue.  Bamardo  v.  IT  Hugh  (1891),  1891, 
A.  C.  388,  66  L.  T.  423,  40  W.  R.  97;  Bamardo  v.  Ford  (1892),  1892. 
A.  C.  326,  61  L.  J.  Q.  B.  728,  67  L.  T.  1;  and  see  now  as  to  appeal  in 
these  cases.  Judicature  Act,  1894,  s.  1,  (1)  (b)  (i). 

The  writ  will  not  issue  to  bring  up  a  person  who  is  properly  detained 
under  military  arrest.  Blak^s  Case  (1814),  2  M.  &  S.  428;  Jones  v. 
Danvers  (1839),  6  M.  &  W.  234,  7  Dowl.  P.  C.  394,  2  H.  &  H.  84. 
Where  a  commissioned  officer  in  the  Royal  Navy  had  resigned  his  com- 
mission and  left  his  ship  without  permission  of  the  Admiralty,  and 
had  been  arrested  in  naval  custody  with  a  view  to  being  brought  to  trial 
before  a  court-martial,  the  Court  refused  to  grant  a  writ  for  his  discharge. 
Beg.  V.  Cuming,  Ex  paHe  Hall  (1887),  19  Q.  B.  D.  13,  b%  L.  J.  Q.  B. 
287,  67  L.  T.  477,  39  W.  R.  9.  But  a  rule  was  made  absolute  for  a 
habeas  corpus  to  discharge  a  lieutenant  in  the  army  who  had  been  tried 
by  court-martial  for  a  civil  offence  and  imprisoned  in  the  Queen's 
prison:  Beg.  v.  Allen  (1860),  3  El.  &  El.  338;  and  the  writ  will  issue 
to  bring  up  a  person  who  has  been  wrongfully  imprisoned  as  a  deserter 
from  the  navy :  In  re  Thompson  (1889),  6  Times  L.  R.  50o,  601. 

The  writ  does  not  lie  for  an  alien  enemy,  a  prisoner  of  war.    Bex  v. 
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Schiever  (1769),  2  Barr.  766;  The  Spanish  Sailor's  Case  (1780),  2  W. 
Bl.  1324,  2  Ld.  Ken.  473.  As  regards  other  aliens  the  writ  will  he 
granted  where  the  detention  is  illegal,  hut  not  otherwise.  See  Mottentot 
Venue's  Case  (1810),  13  East,  196,  12  E.  B.  320;  Folkein  y.  Critieo 
(1811),  13  East,  467;  JEx  parte  Besset  (1844),  No.  2,  supra. 

Where  a  prisoner  has  heen  oommitted  for  extradition  in  respect  of 
crimes  prima  fa^  not  of  a  political  character,  and  there  is  no  evidence 
that  thej  are  of  a  political  character,  or  that  his  extradition  is  demanded 
in  order  to  punish  him  for  an  offence  of  a  political  character,  hut  onlj 
a  suggestion  to  that  effect,  the  Court  will  not  grant  a  habeas  carpus. 
In  re  Arton  (1896),  1896,  1  Q.  B.  108,  66  K  J.  M.  C.  23,  73  L.  T. 
687,  44  W.  E.  238.    See  p.  98,  atUe. 

The  writ  is  not  in  general  grantahle  where  the  partj  is  in  execution 
on  a  criminal  charge  after  judgment  on  an  indictment  according  to  thd 
course  of  the  common  law.  JSx  parte  Lees  (1868),  El.,  Bl.  &  El.  828; 
s.  c.  nom»  Reg,  v.  LeeSj  27  L.  J.  Q.  B.  403.  The  writ  has  heen  refused 
for  the  purpose  of  discharging  a  person  conyicted  at  the  Central 
Criminal  Court,  on  the  ground  that  when  the  verdict  was  returned  the 
Court  was  not  fully  constituted:  Eex  r.  OarlUe  (1831),  4  Car.  &  P.  416; 
and  on  the  ground  that  the  offence  was  committed  out  of  the  jurisdic" 
tion  of  that  Court:  In  re  Newton  (1866),  16  C.  B.  97,  24  L.  J.  C.  P. 
148.  But  it  has  heen  held  that  the  Court  may  discharge  a  prisoner  if 
satisfied  that  the  conviction  was  made  without  jurisdiction*  In  re 
Authers  (1889),  22  Q.  B.  D.  346,  68  L.  J.  M.  C.  62,  60  L.  T.  454» 
37  W.  E.  320. 

The  writ  may  he  used  for  the  purpose  of  obtaining  the  release  of  a 
person,  privileged  from  arrest  on  process  of  the  County  Court,  who  has 
been  imprisoned  under  such  process,  ^x  parte  Dakins  (1866),  16 
C.  B.  77. 

The  Court  will  grant  a  rule  for  a  writ  to  bring  up  a  prisoner,  in 
order  that  the  validity  of  the  warrant  of  commitment  may  be  discussed, 
where  he  has  been  summarily  convicted:  Ex  parte  Cross  (1867),  2 
Hurl.  &  Colt.  364,  26  L.  J.  M.  C.  201;  but  not  where  he  is  under  sen- 
tence of  the  High  Court :  Ex  parte  Dunn  (1847),  6  C.  B.  216,  6  D.  &  L. 
346,  17  L.  J.  C.  P.  106.  The  question  will  not  be  entertained  in  the 
absence  of  the  prisoner.    Ex  parte  Martin  (1840),  9  Dowl.  P.  C.  194. 

The  writ  will  be  granted  to  bring  up  a  defendant  to  an  information 
for  the  purpose  of  identifying  him :  Attorney- General  v.  Fadden  (1816), 
1  Price,  403;  but  not,  without  urgent  necessity,  to  bring  up  for  that  pur- 
pose a  prisoner  committed  on  a  charge  of  murder  before  the  coroner's 
jury  inquiring  into  the  death  of  the  deceased:  Ex  parte  Wakley  (}J^^S)y 
7  Q.  B.  653,  14  L.  J.  M.  C.  188.  It  is  available  where  access  of  rela- 
tives is  improperly  denied  to  the  person  detained:  Ex  parte  Thompson 
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(18«0),  30  L.  J.  M.  C.  19;  In  re  Daley  (1860),  2  F.  &  F.  258;  but  not 
on  the  ground  that  a  prisoner  has  been  improperly  remoyed  to  a  particu- 
lar part  of  the  prison  in  which  he  is  confined:  Ex  parte  Rogers  (1848), 
7  Jur.  992;  Ex  parte  Cobbett  (1848),  10  C.  B.  418. 

This  writ  is  not  grantable  as  of  right  to  bring  up  a  prisoner  merely 
in  order  that  he  may  conduct  his  own  case  in  person :  Bex  v.  Farkyns 
(1820),  3  B.  &  Aid.  679  n.;  Attamey-Oeneral  v.  Hunt  (1821),  9  Price, 
147;  Ford  t.  Nassau  (1842),  9  M.  &  W.  793,  1  Dowl.  (N.  S.)  631;  Ford 
V.  Graham  (1850),  10  C.  B.  369,  1  L-  M.  &  P.  604;  Binns  v.  MosOey 
(1857),  2  C.  B.  (N.  8.)  116;  Ek  parU  Cobbett  (1858),  2  Hurl.  &  N. 
156,  27  L.  J.  Ex.  199;  Weldon  v.  Neal  (1885),  15  Q.  B.  D.  471,  54 
L.  J.  Q.  B.  399,  33  W.  B.  581;  see,  however.  Attorney- General  y.  Cleave 
(1834),  2  Dowl.  P.  C.  668,  where  it  was  granted  to  enable  a  prisoner  to 
defend  a  revenue  information.  But  a  prisoner  is  entitled  to  be  brought 
up  to  be  present  at  the  hearing  of  a  rule  in  which  he  is  interested,  if  he 
can  satisfy  the  Court  that  substantial  justice  cannot  be  done  in  his 
absence.  Clark  v.  Smith  (1847),  3  C.  B.  984.  The  writ  is  not  avail- 
able for  the  purpose  of  bringing  up  a  prisoner  in  order  that  he  may 
vote  at  a  parliamentary  election.  In  re  Jones  (1835),  2  Ad.  &  El.  436, 
4  N.  &  M.  340,  1  H.  &  W.  7.  It  is  intended  for  the  release  of  persons 
unlawfully  detained,  and  should  not  be  used  as  a  punitive  prooess 
against  one  who  has  illegally  parted  with  possession  of  the  person 
sought  to  be  released.  Bamardo  v.  Ford  (1892),  1892,  A.  C.  326,  61 
L.  J.  Q.  B.  728,  67  L.  T.  1,  41  W.  R.  333. 

As  regards  the  manner  of  applying  for  this  writ  see  Crown  Office 
Rules,  rr.  235-238,  and  R.  8.  C,  1883,  Ord.  59,  r.  1,  g.  Where  it 
becomes  necessary  to  bring  up  a  prisoner  to  be  present  at  the  argument 
of  an  appeal  from  the  Queen's  Bench  Division,  the  application  for  the 
writ  should  be  made  to  that  Division,  and  not  to  the  Court  of  Appeal. 
O'Brien  v.  Beg.  (1890),  26  L.  R.  Ir.  451.  It  has  been  held  that  a 
prisoner  who  has  sued  out  a  habeas  corpus  is  not  bound  by  the  decision 
of  any  one  of  the  Courts  to  which  the  application  lies,  but  may  take  the 
opinion  of  them  all  as  to  the  propriety  of  his  imprisonment:  Ex  parte 
Partington  (1845),  13  M.  &  W.  679,  2  D.  &  L.  650;  and  it  would 
seem  that  this  is  still  the  practice:  K  8.  C,  1883,  Ord.  72,  r.  2;  and 
see  the  judgment  of  Lord  Hjerschell  in  Oox  v.  Hakes  (1890),  15  App. 
Cas.  506,  60  L.  J.  Q.  B.  89,  63  L.  T.  392,  39  W.  R.  145. 

The  motion  should  be  made  by  counsel.  In  re  Neuron  (1855),  16 
C.  B.  97,  24  L.  J.  C.  P.  148.  A  wife  has,  however,  been  allowed  to 
move  on  behalf  of  her  husband.  Cobbett  v.  Hudson  (1850),  15  Q.  B. 
988. 

As  appears  from  Hobhaus^s  Case  (1820),  No.  1,  supra^  the  applica- 
tion must  be  grounded  upon  affidavit.     The  affidavit  should  be  that  of 
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the  person  in  custody,  or  it  should  be  shown  that  he  is  so  coerced  as  to 
be  unable  to  make  one :  In  re  Park&r  (1839),  5  M.  &  W.  32,  7  D.  P.  C. 
208,  2  H.  &  H.  45;  and  in  any  case  there  must  be  an  affidavit  showing 
that  the  application  is  authorised  by  him :  Ex  parte  Child  (1855),  15 
C.  B.  238.  And  see  Rex  v.  Wiseman  (1805),  2  Smith,  617,  8  R.  R. 
724.  The  writ  will  not  issue  without  an  affidavit  either  from  the  per- 
son in  whose  name  the  application  is  made,  or  by  the  person  really 
responsible  for  costs.  In  re  CaHer  (1898),  95  L.  T.  Journal,  37.  The 
writ  has  been  granted  to  bring  up  the  person  detained  on  an  affidavit  of 
his  father:  In  re  Thompson  (1860),  30  L.  J.  M.  C.  19;  and  of  his 
sister:  In  re  Daley  (1860),  2  P.  &  F.  258.  Where  the  affidavits  on 
the  application  were  conflicting,  the  Court  directed  an  issue  to  be  tried 
by  a  jury.  In  re  Guerin  (1888),  58  L.  J.  M.  G.  45  n.  Where  the  con- 
viction under  which  a  person  has  been  imprisoned  cannot  be  removed 
out  of  the  inferior  court,  a  copy  of  it,  verified  by  affidavit,  may  be  used 
to  show  whether  the  conviction  is  valid:  Hex  v.  Mellor  (1833),  2  D. 
P.  C.  173. 

The  Court  may  either  make  an  order  absolute  ex  parte  for  the  writ  to 
issue  in  the  first  instance,  or  they  may  grant  an  order  nieu  C.  O.  R. 
(1886),  r.  236. 

Where  a  rule  was  granted  for  a  writ  to  discharge  a  prisoner  com- 
mitted on  an  order  of  magistrates  for  assisting  to  conceal  a  deserter,  it 
was  held  that  notice  thereof  should  be  served  upon  the  Secretary-at- 
War.  ^a:j9ar^«(?a^(1845),  14L.  J.Q.  B.316,  3D.&L.114.  Where 
after  the  rule  has  been  granted  a  warrant  issues  which  makes  the 
custody  lawful,  the  Court  will  discharge  the  rule.  Ex  parte  Dauncey 
(1844),  8  Jur.  829.  On  the  argument  of  a  rule  nisij  the  case  is  to  be 
treated  as  if  the  prisoner  had  been  brought  up  on  a  habeas  corpus 
granted  in  the  first  instance,  and  the  Court  will  look  to  the  whole 
cause  appearing  upon  the  return.  Ex  parte  Bull  (1846),  15  L.  J.  Q.  B. 
235.  Where  a  conditional  order  is  made  absolute,  it  has  reference,  as  to 
the  jurisdiction  of  the  Court,  to  the  date  of  the  conditional  order;  and 
as  to  the  responsibility  of  the  party  to  whom  the  writ  is  addressed,  to 
the  date  of  service.    In  re  Matthews  (1860),  12  Ir.  C.  L.  R.  241. 

An  appeal  lies  from  an  order  of  the  Queen's  Bench  Division  granting 
a  writ:  Ex  parte  Cox  (1887),  20  Q.  B.  D.  1,  57  L.  J.  Q.  B.  98,  58 
L.  T.  823,  36  W.  R.  209;  Bamardo  v.  McHugh  (1891),  1891,  A.  C. 
388,  61  L.  J.  Q.  B.  721,  65  L.  T.  423,  40  W.  R.  97;  Bamardo  v.  Ford, 
Gossage's  Ca^e  (1892),  1892,  A.  C.  326,  61  L.  J.  Q.  B.  728,  67  L.  T.  1, 
41  W.  R.  333 ;  or  refusing  one :  Ex  parte  Cox^  supra  ;  Reg,  v.  Jackson 
(1891),  1891,  1  Q.  B.  671;  though  not  in  the  case  of  a  person  com- 
mitted for  an  extradition  crime :  Ex  parte  Woodhall  (1888),  20  Q.  B.  D. 
832,  57  L.  J.  M.  C.  71,  59  L.  T.  841,  36  W.  R.  655;  and  see  Reg.  v. 
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Weil  (1882),  9  Q.  B.  D.  701,  53  L.  J.  M.  C.  74,  31  W.  R.  60.  Such 
appeals,  however,  will  not  be  encouraged.  Bamardo  v,  McHughj  supra. 
[t  has  been  doubted  whether  an  appeal  lies  from  an  order  of  a  judge 
granting  a  writ.  Ex  parte  Emerson  (Feb.  4, 1895),  11  Times  L.  K.  218. 
See  further.  Judicature  Act,  1894,  s.  1,  (1)  (b)  (i). 

Where  a  w^rit  has  been  granted,  and  an  order  made  discharging 
the  prisoner  from  custody,  there  is  no  right  of  appeal.  Cox  v.  Haken 
(1890),  15  App.  Cas.  506,  60  L.  J.  Q.  B.  89,  63  L.  T.  392,  39  W.  R. 
145. 

Where  the  prisoner  is  in  custody  on  a  criminal  charge,  the  writ  must 
issue  on  the  Crown  side  of  the  Court:  In  re  Taylor  (1803),  3  East,  232; 
In  re  Boston  (1840),  12  Ad.  &  El.  645,  4  P.  &  D.  558,  9  D.  P.  C.  207, 
1  W.  P.  C.  49;  and  a  proceeding  under  the  Smuggling  Act,  4  &  5 
Will.  IV.,  c.  13,  was  held  a  criminal  matter  within  this  rule:  lb,;  but 
where  the  writ  issued  from  the  plea  side  and  no  objection  was  taken 
before  the  order  was  made  for  the  prisoner's  discharge,  it  was  held  that 
the  irregularity  had  been  waived :  Ih, 

The  writ  must  be  served  personally,  if  possible:  C.  0.  R.  (1886), 
r.  239;  and  asking  for  time  to  answer  affidavits  does  not  waive  the  ob- 
jection if  service  is  not  so  effected :  Reg.  v.  Rome  (1894),  71  L.  T.  578. 

The  writ  may  be  amended  by  leave  of  the  Court.  Ex  parte  Davies 
(1837),  4  Bing.  N.  C.  17,  5  Scott,  241,  6  D.  P.  C.  181.  If  it  is  im- 
properly or  fraudulently  obtained  it  may  be  quashed.  Carus  Wllson^s 
Case  (1845),  7  Q.  B.  984. 

The  writ  may  be  issued  returnable  immediately  and  before  a  Judge. 
Bettesworth  v.  Bell  (1766),  3  Burr.  1875.  It  may  be  issued  in  vacation 
by  a  Judge  in  Chambers,  returnable  in  Court  in  term  time :  In  re  Cams 
Wilson  J  supra;  or  before  himself  in  Chambers:  Watson^  s  Case  (1839), 
9  Ad.  &  El.  731,  744;  and  where  so  issued  returnable  immediately  it 
does  not  expire  by  the  commencement  of  term,  but  the  party  detained 
may  be  brought  into  Court:  Rex  v.  Shelheare  (1758),  1  Burr.  460; 
Rex  V.  Mead  (1758),  1  Burr.  542.  Where  a  writ  returnable  immedi- 
ately was  served  in  the  evening,  the  Court  refused  an  attachment  for 
not  making  a  retuni  on  the  following  day,  although  the  prisoners  were 
in  the  immediate  vicinity  of  the  Court.  Stockdale  v.  Hansard  (1840), 
8  D.  P.  C.  474.  The  Court  will  not  receive  the  return  before  the 
return  day.     Marsh's  Case  (1772),  2  W.  Bl.  805. 

As  regards  the  form  of  the  return  and  the  practice  relating  thereto, 
see  C.  0.  R.  (1886),  rr.  241-245.  A  return  is  not  invalid  for  mere 
want  of  form.  Rex  v.  Bethel  (1694),  5  Mod.  19.  It  does  not  require 
minute  accuracy,  if  substantially  correct.  Barneys  Case  (1620),  2  Rol. 
Rep.  157  \  Watson's  Case  (1839),  9  Ad.  &  El.  731;  s.  c.  nom.  Reg.  v. 
Batcheldor,  1  P.  &  D.  516,  2  W.  W.  t&  H.  19.  And  it  will  be  taken 
VOL.  XII.  —  82 
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as  true  until  it  is  impeached,  and  need  not  be  verified  by  affidavit.  lb. 
But  a  return  on  the  face  of  it  ambiguous,  if  not  fortified  by  affidavit 
clearing  up  all  doubt,  will  be  held  bad.  ^^.  v.  Roberts  (1859),  2  F. 
&  F.  272. 

A  return  is  sufficient  which  shows  that  the  prisoner  is  detained  under 
sentence  of  a  Court  of  competent  jurisdiction:  Rex  v.  Suddio  (1801), 
1  East,  306;  Reg.  v.  Brenan  (1847),  10  Q.  B.  492,  16  L.  J.  Q.  B.  289; 
without  specifying  the  particular  circumstances  necessary  to  warrant 
the  conviction :  Rex  v.  Sttddio,  supra. 

Where  the  commitment  set  out  in  the  return  is  bad  on  the  face  of  it, 
the  Court  will  not  adjourn  the  case  in  order  that  the  conviction  may  be 
brought  up  and  the  commitment  amended  by  it.  In  re  Timson  (1870), 
L.  R.  5  Ex.  267,  39  L.  J.  M.  C.  129,  22  L.  T.  614,  18  W.  R.  849. 
Where  the  return  shows  a  good  warrant  of  commitment,  it  is  no  objec- 
tion that  that  warrant  has  been  substituted  for  another,  which  was  bad. 
Ex  pane  Smith  (1858),  3  Hurl.  &  N.  227,  27  L.  J.  M.  C.  186;  In  ra 
Fhipps  (1863),  11  W.  B.  730. 

A  return  will  presumably  be  sufficient  which  shows  satisfactory 
grounds  for  believing  that  the  person  detained  is  no  longer  in  the  cus- 
tody, power,  or  control  of  the  person  upon  whom  the  writ  has  been 
served,  even  though  the  latter  had  illegally  parted  with  the  custody. 
Bamardo  v.  Ford  (1892),  1892,  A.  C.  326,  61  L.  J.  Q.  B.  728,  67  L. 
T.  1,  41  W.  R.  333.  The  Court  will  not  give  any  advice  to  a  gaoler  as 
to  the  matter  of  which  his  return  should  consist.    In  re  Fletcher  (1844), 

1  D.  &  L.  726,  13  L.  J.  M.  C.  16. 

Where  it  is  returned  that  the  prisoner  is  in  custody  under  the  sen- 
tence of  a  competent  Court,  affidavits  will  not  be  admitted  for  the  pur- 
pose of  questioning  the  facts  upon  which  the  sentence  proceeded.  Ex 
parte  Clarke  (1842),  2  Q.  B.  619,  2  Gale  &  D.  780;  Cams  Wilson's 
Case  (1845),  7  Q.  B.  984,  14  L.  J.  Q.  B.  105,  201;  Reg.  v.  Brenan 
(1847),  10  Q.  B.  492,  16  L.  J.  Q.  B.  289;  Ex  parte  Smith  (1858), 
3  Hurl.  &  N.  227,  27  L.  J.  M.  C.  186;  Reg.  v.  Dunn  (1840),  12  Ad. 
&  El.  599,  4  P.  &  D.  405;  Rex  v.  Rogers  (1823),  3  Dowl.  &  Ry.  607. 
It  is  doubtful  whether  on  a  return  affidavits  are  admissible  raising  ob- 
jections which  do  not  appear  on  the  warrant  of  commitment,  e.  g.  show- 
ing a  former  conviction  for  the  same  offence.    Ex  parte  Baker  (1857), 

2  Hurl.  &  N.  219,  26  L.  J.  M.  C.  155.  It  is  competent  for  the  prisoner 
to  show  by  affidavit  that  his  detainer  is  illegal  by  reason  of  his  privi- 
lege from  arrest:  Ex  paHe  Eggington  (1853),  2  El.  &  Bl.  717,  23  L,  J. 
M.  C.  41;  Ex  parte  Dakins  (1855),  16  C.  B.  77,  24  L.  J.  C.  P.  131;  or 
that  the  revenue  officers  in  making  an  arrest  on  a  charge  of  smuggling 
exceeded  their  jurisdiction;  Ex  parte  Beechlng  (1825),  4  B.  &  C.  136, 
6  Dowl.  &  Ry.  209,  28  R.  R.  224 
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On  the  person  detained  being  brought  up^  if  it  appears  that  there  is 
no  reason  for  restraint,  he  will  be  discharged,  and  will,  if  necessary, 
receive  the  protection  of  an  officer  on  going  from  the  Court.  Bex 
V.  Clarkson  (1720),  1  Str.  444;  Rex  v.  Brooke  (1766),  4  Burr.  1991; 
Bex  V.  GreenhUl  (1836),  4  Ad.  &  El.  624,  6  N.  &  M.  244.  As  he 
leaves  he  will  be  privileged  from  arrest  on  civil  process,  but  not  under 
a  criminal  charge.  In  re  Douglas  (1842),  12  L.  J.  Q.  B.  49.  The 
immunity  from  re-arrest  under  31  Gar.  II.,  c.  2,  s.  6,  applies  only 
where  the  second  arrest  is  substantially  for  the  same  cause  as  the  first. 
Attorney- General  of  Hong  Kong  v.  Kwok-KirSing  (1873),  L.  It.  6  P.  C. 
179,  42  L.  J.  P.  C.  64,  29  L.  T.  114.  It  is  not  necessary  to  wait 
until  the  rising  of  the  Court  to  move  the  discharge  of  the  prisoner, 
where  no  notice  of  opposition  to  the  motion  has  been  given ;  the  Court 
will  order  his  discharge  forthwith.  In  re  Howard  (1844),  2  D.  &  L. 
536. 

The  Court  has  jurisdiction  since  the  Judicature  Act,  1890,  to  give 
costs  to  the  successful  party  in  proceedings  for  a  writ  of  habeas  corpus  : 
Beg.  V.  Jones  (1894),  1894,  2  Q.  B.  382,  63  L.  J.  Q.  B.  656,  70  L.  T. 
845,  42  W.  R.  607;  but  there  is  no  jurisdiction  to  grant  costs  against 
a  person  who  is  not  on  the  record :  In  re  Carter  (May  13,  1893),  95  L. 
T.  Journal,  37. 

It  was  held  that  the  Court  of  Chancery  had  authority  to  give  the 
functionary  who  brought  up  the  prisoner  under  a  habeas  corpus  at 
common  law  the  expenses  of  doing  so :  Dodd's  Case  (1858),  2  De  Gr. 
&  J.  510;  but  that  the  warden  of  the  Fleet  Prison  could  not  demand 
an  additional  fee  for  expedition  in  making  the  return :  Johnson  v.  Smith 
(1789),  1  H.  Bl.  105. 

If  the  writ  be  disobeyed  by  the  person  to  whom  it  is  directed,  appli- 
cation may  be  made  to  the  Court  on  an  affidavit  of  service  and  disobe- 
dience for  an  attachment  for  contempt.  C.  0.  R.  (1886),  r.  240.  An 
attachment  will  not  be  granted  against  such  person  unless  he  has  been 
personally  served  with  the  original  writ,  although  he  has  appeared  on 
several  occasions  and  applied  for  further  time  to  make  the  return  with- 
out taking  objection  to  the  service.  Beg,  v.  Bowe  (Nov.  9,  1894), 
71  L.  T.  578.  Where  no  formal  return  was  made  to  a  writ  to  bring  up 
a  man  wrongfully  imprisoned  as  a  deserter  from  the  navy,  but  the  offi- 
cer to  whom  the  writ  was  directed  brought  him  up  under  escort,  the 
Court  ordered  an  attachment  to  issue  against  the  officer,  and  on  its 
return  convicted  and  fined  him.  In  re  Thompson  (1889),  5  Times  L. 
Rep.  b^,  601.  Where  the  writ  was  served  upon  and  not  obeyed  by  a 
person  in  France,  the  Court  refused  a  rule  absolute  in  the  first  instance 
for  an  attachment,  although  the  English  proceedings  had  been  recog- 
nised and  ordered  to  be  obeyed  by  the  French  Courts.    Ex  parte  Wyatt 
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(1836),  5  D.  P.  C.  389,  W.  W.  &  D.  76.  The  remedy  is  available  against 
a  peer.  Eex  v.  Earl  of  Ferrers  (1768),  1  Burr.  631.  An  attachment 
may  be  granted  for  making  an  insufficient  return.  Bex  v.  Winton 
(1792),  5  T.  E.  89,  2  R.  R.  646.  An  appeal  lies  to  the  Court  of  Ap- 
peal  against  the  order  for  an  attachment.  Heg,  v.  Bamardo,  Tye^s 
Case  (1889),  23  Q.  B.  D.  306,  68  L.  J.  Q.  B.  653. 

In  order  to  bring  up  a  prisoner  for  the  purpose  of  giving  evidence  in 
judicial  proceedings,  recourse  may  be  had  to  the  writ  of  habea^s  corpus 
ad  testificandum.  By  this  writ  a  prisoner  may  be  brought  before  an 
election  committee  of  the  House  of  Commons :  In  re  Sir  Edward  Price 
(1804),  4  East,  687,  1  Smith,  284,  7  R.  R.  637;  In  re  PUrjHm  (1836), 
3  Ad.  &  El.  485;  or  before  an  arbitrator  either  under  52  &  63  Vict, 
c.  49,  s.  18  (2),  or  independently  of  that  statute :  GraJuim  v.  Glover 
(1855),  25  L.  J.  Q.  B.  10.  The  writ  was  granted  to  bring  up  a  lunatic: 
Fennell  v.  Tait  (1834),  1  Cr.,  M.  &  R.  684;  but  not  a  prisoner  of  war: 
Furley  v.  Newham  (1780),  Dougl.  419;  nor  a  sailor  on  board  a  man-of- 
war,  unless  it  is  shown  that  he  consents  to  attend:  Rex  v.  Reddam 
(1777),  Cowp.  672. 

Owing  to  the  power  conferred  upon  Judges  of  the  High  Court  and 
others  by  16  Vict.,  c.  30,  s.  9,  and  upon  Judges  of  County  Courts  by 
51  &  62  Vict.,  c.  43,  s.  112,  to  issue  a  warrant  or  order  to  bring  up  pris- 
oners confined  on  criminal  process,  this  writ  is  not  often  used  now. 
The  application  for  a  writ  or  for  an  order  is  made  to  a  Judge  at  Cham- 
bers on  affidavit.     C.  0.  R.,  rr.  246,  247. 

The  habeas  corpiis  ad  respondendum  issues  where  one  has  a  claim 
against  another  who  is  in  custody  under  process  of  an  inferior  Court, 
in  order  to  remove  the  prisoner  and  prefer  the  claim  against  him  in  the 
higher  Court.  The  application  for  this  writ  must  be  made  on  affidavit 
to  a  Judge  at  Chambers.  C.  0.  R.,  r.  246;  Reg.  v.  Isaacs  (1851),  20  L. 
J.  Q.  B.  395.  The  Court  refused  a  habeas  corpus  to  remove  a  prisoner 
from  gaol  in  order  to  take  him  before  a  magistrate  in  another  county, 
to  prefer  another  charge  against  him;  but  will  grant  the  writ  to  bring 
him  up  for  trial  on  a  true  bill  being  found  against  him  at  the  Assizes 
on  that  charge.    Reg.  v.  Day  (1862),  3  F.  &  F.  526. 

The  writs  of  habeas  corpus  ad  deliberandum  and  recipias  are  used 
for  transferring  a  prisoner  from  one  custody  to  another  for  the  purpose 
of  trial.  The  application  for  them  also  must  be  made  to  a  Judge 
at  Chambers.     C.  0.  R.  (1886),  r.  246. 

AMERICAN  NOTES. 

Hnbhouse's  Case  is  cited  and  followed  by  Chief  Justice  Shaw,  in  SinCz 
Case,  7  Cushing  (Mass.),  285,  and  he  undoubtedly  expresses  the  common-law 
rule  here  as  follows :  "Itia  not  granted  as  a  matter  of  course ;  and  the  Court 
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will  not  grant  the  writ  when  they  see  that  in  the  result  they  mustt  remand  the 
party.  We  think  the  same  rule  and  practice  have  prevailed  in  this  country/' 
Citing  Chief  Justice  Marshall's  opinion  to  the  same  effect  in  Watkim^  Custf 
3  Peters  (U,  S,  Supr-  Ct.),  201*  See  also  Ex  parte  Kearney,  7  Wlieaton  (L\  S, 
Supr.  Ct),  38;  Ex  parte  Milligan,  4  Wallace  (U.  a  Supr,  Ct),  2;  Com.  \\ 
BohinsoTii  1  Sergeant  k  Rawle  (Penn,),  3.>J ;  Ex  parte  Campbell,  2(^  Alabama, 
89  ;  In  re  Gregg,  15  Wisconsin^  479 :  Yates  v.  Laming,  o  Johnson  (X.  Y.),  283. 
The  Court  are  hound  to  refuse  it  if  it  is  cleat  that  the  judgment  must  be 
affirmed.  Williamsons  Case,  20  Penn.  St.  0  ;  07  Am.  Dec.  ^74 ,  citing  the 
Hobhouse  case. 

The  subject  is  generally  regulated  by  statute  in  this  country ;  and  so  sacred 
i^  tiie  right  held  in  New  York,  that  by  the  statute  any  Judge  refusing  the  writ 
absolutely  incurs  a  fine  of  one  thousand  doUara, 
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GREGG   V.  SMITH. 
(Q,  K  1873.) 


RULE. 

A  SELLING  at  a  profit  from  house  to  house  does  not 
necessarily  constitute  the  seller  a  pedlar  {and  presumably  a 
hawker)  within  the  meaning  of  the  Pedlars  (or  Hawkers) 
Acts. 

Gregg  7.  Smitli. 

L,  Tl.  8  Q.  B.  302-304  {a.  C.  42  L  J,  M.  C.  121 ;  36  L,  T-  555;  21  W.  R  737). 

Hawker  or  Fedhr.  —  Pedlars  Act,  1871  (34  S  35  Vkt.f  c.  98),  gg.  3,  4. 

Twelve  ladies,  of  whom  respondent  was  one,  having  purchased  mate-  [30^] 
rials  and  made  them  up  into  articles  of  wearing  apparel,  eaeh  in  turn  for 
oae  munth  carried  these  articles  ahout  in  a  basket,  called  a  rnissiooary  basiket, 
from  houao  to  house  for  sale.  The  ladies  did  not  find  the  miiney  to  purchase  the 
inaterials,  but  the  money  deriveil  from  the  sh1<*s  was  applied  towards  the  |mr* 
(^haie^  and  the  profits  of  the  sales  were  devoted  to  a  village  schpol  aiul  re- 
ligious purposes. 

Held,  that  the  respondent  did  not  ©ome  withtn  the  definition  uf  a  "  pedlar '' 
in  s.  3  of  the  Pedlars  Act,  1871,  and  was  not  liable  under  s,  4  to  a  penalty  for 
acting  as  a  pedlar  without  a  certificate. 
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Case  stated  by  Justices  of  the  parts  of  lindsey,  in  the  county  of 
Lincoln,  under  20  &  21  Vict,  c.  43. 

An  information  was  preferred  by  the  appellant,  superintendent 
of  police,  against  the  respondent,  under  s.  4  of  the  Pedlars  Act, 
1871  (34  &  35  Vict.,  c  96),  charging  that  she,  on  the  26th  of 
August,  1872,  unlawfully  did  act  as  a  pedlar  without  having 
obtained  a  certificate  under  the  said  Act. 

Upon  the  hearing  it  was  proved  and  admitted  on  the  part  of  the 
appellant  and  respondent,  and  found  as  a  fact,  that  twelve  ladies,  of 
whom  the  respondent  was  one,  purchased  materials  and  made  them 
into  aprons,  handkerchiefs^  chemises,  shoes,  and  other  articles  of 
wearing  apparel,  and  also  wool  mats  and  other  articles  for  domestic 
use.  These  articles  were  carried  about  in  a  basket  called  a  mis- 
sionary basket  from  house  to  house  for  sale  by  the  twelve  ladies, 
each  having  the  basket  one  month. 

The  respondent  on  the  day  mentioned  in  the  information  went 
on  foot  to  "  other  men's  houses  "  with  the  basket,  and  exposed  for 
sale  and  sold  some  of  the  articles  named  above,  and  had  no  certifi- 
cate authorizing  her  to  act  as  a  pedlar  under  the  Act. 

The  twelve  ladies  do  not  find  the  money  for  the  materials  out 
of  which  to  make  the  articles,  but  the  money  derived  from  the 
sales  is  applied  toward  the  purchase  of  them.  The  profits  of  the 
basket  are  devoted  to  a  school  in  the  village  of  Laceby  and  reli- 
gious purposes,  but  £10  of  the  profits  was  once  given  towards 
furnishing  a  minister's  house. 

It  is  also  an  admitted  fact  that  under  the  Pedlars  Act 
[*303]  of  1870  ,*each  of  the  twelve  ladies  took  out  a  pedlar's  cer- 
tificate, the  fee  for  which  was  6d. ;  but  now  they  do  not,  as, 
under  the  Pedlars  Act,  1871,  the  fee  for  the  certificate  is  5«. 

It  was  contended  on  the  part  of  the  respondent  that  the  respond- 
ent did  not  come  within  the  meaning  of  the  term  "pedlar"  men- 
tioned in  the  1st  clause  of  the  3rd  section  of  the  Pedlars  Act,  1871, 
as  she  did  not  go  about  as  a  trader  to  sell  for  her  own  personal 
gain  or  profit,  or  as  a  means  of  livelihood,  but  simply  for  a  chari- 
table and  religious  purpose,  which  was  not  within  the  spirit  or 
contemplation  of  the  Act. 

On  the  part  of  the  appellant  it  was  contended  that  the  respond- 
ent was  a  pedlar  within  the  meaning  of  the  Act,  and  that  she  was 
not  one  of  those  persons  defined  by  the  23rd  section  who  do  not 
require  certificates ;  and  that  if  the  Legislature  had  intended  to 
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exempt  such  castas  as  the  going  about  from  house  to  house  and 
selliQg  for  charitable  or  religious  purposes  it  would  have  defined 
them  in  the  23rd  section. 

The  justices,  having  considerable  doubt  whether  the  respondent 
was  a  pedlar  within  the  interpretation  of  the  term  "  pedlar  "  men- 
tioned in  the  3rd  section  of  the  Act,  80  as  to  bring  her  within  the 
operation  of  the  4th  section,  dismissed  the  information.^ 

The  question  for  the  Court  was  whether  the  respondent  was  a 
"  pedlar  "  within  the  meaning  of  the  Act,  and  liable  to  the  penal- 
ties under  the  4th  section. 

Cave,  for  the  appellant,  contended  that  the  respondent  came 
within  the  definition  of  a  pedlar  given  in  s.  3  of  34  &  35  Vict., 
c.  96,*  and  cited  Eex  v.  ^fGill,  2  B.  &  a  142 ;  Aitomey-Gmeral  v. 
Tongne,  12  Price,  51. 

*  Waddy,  for  the  respondent,  was  not  heard.  *  [304] 

BLACKBUU>f,  J.  —  It  is  quite  clear  that  these  ladies  do 
not  come  within  the  mischief  of  the  Act,  and  it  is  equally  clear 
that  they  do  not  come  within  the  definition  of  pedlar  in  s.  3.  The 
definition  says  that  person  is  a  pedlar  who  travels  and  trades  on 
foot.  The  Act  talks  of  the  person  licensed  carrying  on  the  trade 
of  a  pedlar.  It  ia  impossible  to  say  that  the  chief  officer  of  police, 
who  is  to  grant  these  certificates  under  s.  5,  subs.  1,  could  be  satis- 
fied that  these  ladies  ''  in  good  faith  intended  to  carry  on  the  trade 
of  a  pedlar."  Again,  the  form  of  application  for  a  pedlar's  certifi- 
cate b  given  in  the  second  schedule,  and  on  it  the  f>eraon  applying 
is  to  state  liis  trade  and  occupation,  e.  g,  that  he  is  a  hawker,  ped- 
lar, iScc.  How  is  it  possible  for  these  ladies  so  to  describe  them- 
selves ?  To  say,  therefore,  that  these  ladies  act  as  pedlars  would 
be  an  abuse  of  language  and  common  sense. 

QUAIN,  J.  —There  is  a  definition  of  pedlar  in  the  Act^  but  that 
includes  in  it  one  who  "trades,"  and  there  is  no  definition  of 
"  trader  "  or  "  trading  ;  '*  we  must  therefore  fall  back  on  the  ordinary 
meaning  of  that  word ;  and  I  find  this  in  Lee's  "  Bankruptcy,"  p.  48S : 

^  a4  &  35  Vict,,  c.  96,  B.  3  ;  "  The  term  or  procoring  ordera  for  goods,  ware^,  or 

'  pedlar '  means  any  Jiawker.  pedlar^  petty  merthandifie  immediately  to  be  delivered, 

ch^pnian,  tinker,  caater  of  metnls,  mender  or  selling  or  offering  for  sale  hii  skiU  in 

of  cKaiTB,  or  otlier  peraon  who,  without  a  bftodicrftft  *' 

horse  or  other  bea^t  bearing  or  drawing        Sect. -ir  '*  No  person  shall  act  aa  a  ped- 

for  him,  traveij  antL  cradee  oti  foot,  and  lar  without  aach  certificate  as  iti  thii^  Act 

ii^tm  Erom  town  to  town  or  to  cither  men'a  tnentiooed  *'  ,  .  *  under  a  penalty  not  ex- 

hqujws,  carrying  to  sellj  or  exposiog  for  ceeding  10*.  for  the  flrat  and  £1   for  any 

iaie^  any  goods,  wai^  or  merehandiae,  aubaequent  offence. 
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''  Whether  or  not  a  person  is  a  trader  does  not  depend  upon  his 

occasionally  doing  acts  of  trading,  but  upon  the  intention  generally 

so  to  get  his  living."    That  certainly  will  not  include  these  ladies. 

Archibald,  J.,  concurred.  Jvdgmeni  for  the  respondent 

ENGLISH  NOTES. 

A  special  Act  of  a  Corporation  requiring  (under  a  penalty)  any  per- 
son who  sells  a  commodity  in  a  place  in  the  borough  other  than  his  own 
house  or  shop,  or  the  public  market,  to  have  a  license  from  the  Corpora- 
tion, may  be  enforced,  although  a  person  so  acting  may  be  exempt 
from  taking  an  excise  license  under  the  Hawkers  Act,  1888  (51  &  52 
Vict.,  c.  33).     Openshaw  v.  Oakeley  (1889),  68  L.  T.  929. 

AMERICAN  NOTES. 

There  seems  to  be  no  fellow  in  this  country  to  this  uncharitable  attempt. 
There  are  several  cases  defining  "  peddler,"  which  may  be  found  in  Browne's 
"  Judicial  Interpretation  of  Common  Words  and  Phrases." 

A  butcher  who  supplies  the  same  customers  daily  at  their  doors  is  a  peddler. 
Davii  V.  Mayor,  64  Georgia,  128.  So  is  a  milkman.  City  of  Chicago  v.  Bartety 
100  Dlinois,  61.  So  is  a  travelling  salesman,  crying  chairs  for  sale  on  the 
"  instalment  plan  :  "  City  of  South  Bend  v.  Martin,  142  Indiana,  31 ;  and  one 
who  goes  about  with  a  two-horse  wagon  selling  patent  medicines :  State  v. 
Smithson,  106  Missouri,  149  ;  and  one  who  seUs  and  pmts  up  lightning-rods : 
State  V.  Wilson,  2  Lea  (Tennessee),  28. 

Not  so  of  a  "  drummer,"  who  simply  solicits  orders :  City  of  Kansas  v. 
Collins,  34  Kansas,  434 ;  Ex  parte  Taylor,  58  Mississippi,  478 ;  38  Am.  Rep.  8S6 
(contra,  Graffiy  v.  City  ofRushvUle,  107  Indiana,  502 ;  57  Am.  Rep.  128)  ;  nor 
one  who  sells  by  sample  for  future  delivery :  State  y,  Lee,  113  North  Carolina, 
681 ;  87  Am.  St.  Rep.  649 ;  Davenport  v.  -Rice,  75  Iowa,  74 ;  Com.  v.  Famum, 
114  Mass.  267.  Contra,  Morrill  v.  State,  38  Wisconsin,  428;  Com,  v.  Jones, 
7  Bush  (Kentucky),  502. 

One  may  be  a  peddler  although  paid  by  a  salary.  Re  Wilson^  8  Mackey 
(District  of  Columbia),  341 ;  12  Lawyers'  Rep.  Annotated,  624. 

One  who  sells  stoves  by  sample  carried  on  a  wagon  from  place  to  place  is 
a  peddler.  Wrought  Iron  Range  Co.  v.  Johnson,  84  Georgia,  754 ;  8  Lawyers' 
Rep.  Annotated,  273.  But  a  single  sale  of  a  sample  itself  does  not  constitute 
peddling,  where  sales  by  sample  are  excepted.  State  v.  Morehead,  42  South 
Carolina,  211 ;  26  Lawyers*  Rep.  Annotated,  585. 

A  mere  canvasser  for  books  is  not  a  hawker  or  peddler.  Emmons  v.  Lewis- 
ton,  132  Illinois,  380;  8  Lawyers'  Rep. .  Annotated,  328.  So  of  delivery  of 
goods  previously  sold.  Stuart  v.  Cunningham,  88  Iowa,  191 ;  20  Lawyers'  Rep. 
Annotated,  430.  So  of  an  agent  who  delivers  from  a  wagon  goods  previously 
ordered,  and  takes  other  orders  for  subsequent  delivery.  Hewson  v.  En^ 
wood  Township,  55  New  Jersey  Law,  522 ;  21  Lawyers*  Rep.  Annotated,  736. 

The  definition  of  "  hawker  *'  usually  accepted  in  this  country  is  that  given 


B.  a  Yoi^  xil]    highway  (including  public  bridge).  505 

Mol  L  —  Sag.  T.  ^iMMlmate  of  £ut  IC&rk,  11  Q,  B.  177.  —  Bnlo. 

by  Chief  Justice  Shaw,  in  Com.  v,  O?^,  12  Cuahing  (Masa.),  49:i :  '*Otie  who 
not  only  carries  goods  for  sole,  but  seeks  for  purchftfiera,  either  by  outcry, 
which  some  lexicographers  concede  as  iiitinmted  by  the  derivation  of  the 
word,  or  by  attracting  notice  and  attention  to  them,  &b  goods  for  sale,  by  an 
actual  exhibition  or  ex|>osiire  of  theuii  by  placards  or  labels,  or  by  a  oonven- 
tioiial  signal  like  the  sound  of  a  horu  for  the  sale  of  fish." 

One  who  supplies  the  same  customers,  regularly  and  continuously  in  a  city, 
with  small  and  petty  things,  is  a  peddler.  Davht  t«  Macon,  G4  Georgia,  126 ; 
Chicago  v.  Burtee^  100  Illinois,  GL 


HIGHWAY  (including  Public  Bridge), 

[The  Engliah  notes  to  this  title  are  by  AusiiN  F.  Jknkis^ 


Ko.   L  — EEG.  V,  INHABITANTS  OF  EAST   MARK, 
(Q.  B.  1848.) 

No.  2.— WINTERBOTTOM   v,   LOED   DEEBY. 
(1867.) 
BUT.E. 

The  use  for  a  long  period  of  a  road  as  a  public  road  is 
evidence  from  which  a  dedication  of  the  road  to  the  public 
by  the  owner,  whoever  he  was,  may  be  presumed. 

Where  the  evidence  extends  to  the  whole  period  of  liv- 
ing memory  J  the  presumption  is  not  rebutted  by  showing 
that  the  land  has  been  in  lease  for  the  whole  time ;  for  the 
dedication  may  be  presumed  to  have  been  made  by  some 
owner  before  the  commencement  of  the  lease. 

Beg.  T.  Inhabitant!  of  East  Mark. 

11  Q*  B,  e77-*884  (s.  o.  17  L.  J.  Q.  B.  177  ?  12  Jnp  332). 

Highwat/.  —  Dedication^  —  Presumption  against  Crown. 

On  the  triiil  of  an  indietmout,  for  non-rejmir  of  a  road,  against  a  tithing,  [S?^7] 
l>otmd  by  cnslom  to  repair  all  public  roads  therein,  it  appeared  that  the 
Toad  had   formed  part  of  the  waste  of  a  manor,  and  had  been  set  f*ut  as  a  pri- 
Tato  road  by  award  of  commissioners  under  a  private  inclosure  act,  and  bad  been 
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used  by  the  public  generally  ever  ainee  it  had  been  so  aet  out*  A  portion  of  the 
waste  had  been  allotted  to  the  lord  (as  the  Act  directed)  in  respect  of  his  interest 
in  the  soil. 

After  verdict  for  the  Crown,  it  was  argued,  for  the  defendants,  on  motion  to 
enter  a  verdict  for  them,  that  the  soil  of  the  road  had  been  taken  from  the  lord, 
and  transferred  to  no  other  person,  and  therefore  there  was  no  owner,  or  none 
against  whom  a  dedication  to  tne  public  could  be  presumed ;  and  that,  if  the 
Crown  were  the  owner,  the  jury  should  have  been  directed  that  stronger  evi- 
dence was  necessary  to  raise  a  presumption  of  dedication  than  if  the  owner  had 
been  a  private  person. 

Held,  that  dedication  might  be  presumed  against  the  Crown  from  long 
acquiescence  in  public  user;  and  that  the  jury  were  rightly  directed  to  consider 
whether  the  owner,  whoever  he  might  be,  had  consented  to  the  public  user  in  such 
a  manner  as  to  satisfy  the  jury  that  a  dedication  to  the  public  was  intended. 

Indictment  for  non-repair  of  a  road.  The  indictment  alleged 
that  the  inhabitants  of  the  tithing  had  been  immemorially  used, 
&c.,  to  repair  all  common  highways  within  the  tithing,  which,  but 
for  such  usage,  &c. ;  and  that  the  road  in  question  was  such  a 
highway.     Plea,  not  guilty.     Issue  thereon. 

On  the  trial,  before  Williams,  J.,  at  the  Somersetshire  Spring 
Assizes,  1847,  it  appeared  that  the  road  in  question  had  been  set 
out  as  a  private  road  by  commissioners  appointed  under  Stat.  34 
Geo.  III.,  c.  15  (Private), "  for  dividing,  allotting,  and  inclosing  cer- 
tain moors,  commons,  or  waste  lands,  called  Little  Mark  Moor  and 
Summer  Leaze,  and  all  the  other  open,  common,  or  waste  lands  in 
the  manor  of  East  Mark,  witliin  the  parish  of  Mark,  in  the  county 
of  Somerset."  Section  11  authorised  the  commissioners  to  extinguish 
all  rights  of  common  over  the  lands  to  be  inclosed  under  the  Act 
Section  13  authorised  the  commissioners  to  set  out  both  public  and 
private  roads  on  and  by  the  sides  of  the  lands  to  be  divided 
[*  878]  and  allotted ;  the  public  roads  to  be  *  repaired  in  such 
manner  as  other  public  roads  are  directed  to  be  repaired  by 
the  laws  of  the  realm ;  the  private  roads  to  be  repaired  by  such 
persons  and  in  such  manner  as  the  commissioners  should  award ; 
the  grass  and  herbage  growing  upon  any  of  the  public  and  private 
roads  to  be  set  out  to  be  and  for  ever  remain  to  and  for  the  use 
and  benefit  of  such  persons  as  the  commissioners  by  their  award 
should  appoint.  Section  14  enacted :  "  That  after  the  said  com- 
missioners shall  have  set  out  and  allotted  the  several  and  respect- 
ive parts  and  parcels  of  the  said  moors,  commons,  or  waste  lands, 
for  the  purposes  aforesaid,  they  the  said  commissioners  shall,  and 
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they  are  hereby  authorised  and  required  to  set  out,  allot,  inclose, 
and  award  to  and  for"  Michael  Hicks  Beach,  "as  lord  or  owner  of 
the  soil  of  the  said  moors,  commong,  or  waste  lands,  in  respect  of 
hia  right  and  interest  in  the  said  soil  in  the  said  moors,  commons, 
or  waste  lands,  such  certain  parts  or  parcels  thereof  as  to  the  said 
commissioners  shall  seect  meet,  so  that  such  parts  or  parcels,  so  to 
be  allotted  and  set  out  to  the  said  lord  of  the  said  soil,  be  not  more 
than  one-twentieth  part  of  the  remaining  parts  of  the  said  moors, 
commons,  or  waste  lands  (quality,  situation,  and  convenience  con- 
sidered)/' Section  17  authorised  the  commissioners  to  allot  '*all 
the  residue  and  remainder  of  the  said  moors,  commons,  or  waste 
lands  unto,  for,  and  amongst  every  person  or  persons,  proprietor 
and  proprietors,  interested  therein,  in  respect  of  their  several  and 
respective  rights  in,  over,  and  upon  the  same.'*  Section  28  pro- 
vided "that  nothing  in  this  Act  shall  prejudice,  lessen,  or  defeat 
the  right,  title,  or  interest  of*'  M.  H,  B.,  "  as  lord  of  the  said  manor 
of  East  Mark,  or  any  future  lord  or  lords  of  the  said  manor, 
*  in  and  to  the  seigniories,  royalties,  rights,  and  services  [*  879] 
belonging  thereto ;  but  the  said  "  M.  H.  B,  **  and  all  future 
lords,"  &c.,  "  shall  and  may,  from  time  to  time,  and  at  all  times 
for  ever  hereafter,  bold  and  enjoy  all  mines,  minerals,  goods,  and 
chattels  of  felons  and  fugitives,  felons  of  themselves,  and  persons 
put  in  exigent,  deodands,  waifs,  estrays,  forfeitures,  and  all  other 
rights,  royalties,  jurisdictions,  and  pre-eminences  whatsoever  to  the 
said  manor  appendant  or  appertaining  (other  than  and  except  such 
for  which  compensation  is  directed  to  be  made  by  this  Act),  in  as 
full,  ample,  and  beneficial  manner  as  he  and  they  could  or  might 
have  held  and  enjoyed  the  same  in  case  this  Act  had  not  been  made/' 
The  last  section  also  saved  to  the  Crown,  and  to  all  persons  and 
bodies  politic  and  corporate,  &c.  "  (other  than  and  except  the  several 
persona  to  whom  any  allotment  or  allotments  shall  be  made,  and 
whose  rights  are  intended  to  be  hereby  barred  and  extinguished), 
all  such  estates,  rights,  title,  interest,  claim,  and  demand,  wliich 
they,  any,  or  every  of  them  had  and  enjoyed  of,  in,  to,  or  out  of  the 
said  moors,  commons,  or  waste  lands,  so  intended  to  be  divided 
and  inclDsed,  or  exchanged  as  aforesaid,  at  the  time  of  passing  this 
Act,  OT  could  or  might  have  held  and  enjoyed  in  case  the  same  had 
not  been  made-'' 

The   award,  dated  Jan,  4,  1797,  extinguished  rights  of  com- 
mon over  the  moor ;  and,  after  setting  out  the  road  in  question 
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and  other  roads  as  private  roads,  directed  that  the  said  private 
roads  should  be  kept  in  repair  by  the  inhabitants  of  the  tithing, 
and  that  the  grass  and  herbage  growing  and  renewing  upon  them 
should  be  and  remain  for  ever  for  the  use  and  benefit  of 
[*  880]  the  respective  owners  and  occupiers  for  the  *  time  being  ad- 
joining to  such  roads.  Besides  the  other  allotments  directed 
by  the  Act,  the  award  made  an  allotment  to  the  lord  of  the  manor 
"  as  lord  or  owner  of  the  soil  of  the  said  moors,  commons,  or  waste 
lands  in  respect  of  his  right  and  interest  in  the  said  soil  in  the  said 
moors,"  &c.,  "  and  to  and  for  the  future  lord  or  lords  of  the  said 
manor  of  East  Mark.*'  It  was  conceded  that  so  much  of  this 
award  as  imposed  the  liability  to  repair  the  private  roads  upon  the 
inhabitants  was  illegal,  because  the  inhabitants  derived  no  bene- 
fit from  the  inclosure. 

Evidence  was  given  of  an  immemorial  custom  to  repair,  as 
alleged  in  the  indictment ;  and  also  that  the  road  in  question  had 
been  used  by  the  public  generally  ever  since  it  had  been  set  out 

For  the  defendants  it  was  contended  that  there  was  no  evidence 
of  dedication,  inasmuch  as  the  interest  in  the  soil  had  been  taken 
out  of  the  lord  by  force  of  the  allotment  made  to  him  in  lieu  of  such 
interest ;  and  that  there  was  no  owner,  or,  at  all  events,  no  owner  by 
whom  the  dedication  could  have  been  made.  Poole  v.  Huskinson,  11 
M.  &  W.  827,  was  cited  in  answer,  where  Parke,  B.,  observes  in  his 
judgment :  "  As  to  the  ownership  of  the  soil,  I  do  not  apprehend  that 
there  is  any  difl&culty.  It  remains  in  the  lord  of  the  manor ;  for 
that  portion  of  the  soil  only  is  taken  from  him  for  which  he  re- 
ceives compensation,  and  which  is  allotted  to  others."  The  learned 
Judge,  after  adopting  the  language  of  Parke,  B.,  in  the  same  case, 
that  "  In  order  to  constitute  a  valid  dedication  to  the  public  of  a 
highway  by  the  owner  of  the  soil,  it  is  clearly  settled  that  there 
must  be  an  intention  to  dedicate  —  there  must  be  an 
[*  881]  *  animus  dedicandi  of  which  the  user  by  the  public  is  evi- 
dence,  and  no  more,"  added,  that  there  could  not  be  land 
without  an  owner ;  that,  if  the  dictum  of  Parke,  B.,  were  correct, 
the  ownership  remained  in  the  lord ;  but  that,  at  all  events,  it 
must  be  in  somebody ;  and  that  it  was  for  the  jury  to  consider 
whether  the  owner,  whoever  he  might  be,  had  consented  to  the 
public  user  in  such  a  manner  as  to  satisfy  the  jury  that  he  in- 
tended to  dedicate  a  highway  to  the  public.  Verdict  for  the 
Crown ;  leave  being  given  to  move  to  enter  the  verdict  for  the 
defendants. 
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Cockbum,  in  Eastei  Term  last,  obtained  a  rule  nisi  accordiugly. 
He  cited  Barradough  v*  Johnmn,  %  A,  ^  E.  99 ;  Bex  v,  Edmonton, 
1  M,  &  Eob.  24  J  and  Harper  v.  Charhsmrlh,  4  B.  &  C.  574  (28 
R  K  405)  ;  and  contended  that  the  learned  Judge  bad  diiected 
the  jury,  on  the  authority  of  Fook  v.  Hmkinmn,  11  M.  &  W*  827, 
that  the  ownership  of  the  soil  was  in  the  lord,  whereas  the  award 
had  taken  it  from  him ;  and  that  the  jury  ought  to  have  been 
directed  that,  if  the  ownership  were  in  the  Crown,  intich  stronger 
evidence  would  be  necessary  to  raise  a  presumption  of  dedication 
than  if  the  ownership  were  in  a  private  person, 

Kinglake,  Serjt.,  and  Fitzherbert  now  showed  cause. — ^  There  is 
no  ground  for  entering  a  verdict  for  the  defendautsp  The  learned 
Judge  did  not  state  that  the  soil  remained  in  the  lord ;  but,  pass- 
ing by  any  question  as  to  the  ownership  of  the  soil,  directed  the 
jury  to  consider  whether  the  owner,  whoever  he  might  be^  had 
dedicated  the  road  to  the  public.  This  direction  was 
*  correct,  whether  the  lord  or  the  Grown  was  the  owner,  [•  882] 
But  the  lord  was  the  owner;  for  so  much  only  is  taken 
from  him  as  is  allotted  to  others,  Fook  y*  Huskinson,  11  M,  & 
W,  827. 

Cockburn  and  Barstow,  contra,  —  The  learned  Judge  was  under- 
stood to  direct  the  jury  expressly,  on  the  authority  of  FooU  v, 
Muskinson,  that  the  lord  continued  to  be  owner  of  the  soil.  But 
the  statute  clearly  divested  him  of  all  interest  in  the  soil ;  he  is 
to  have  a  certain  portion  of  the  soil  in  lieu  of  the  whole ;  the 
express  saving  of  his  interest  in  the  minerals  by  the  Act  favours 
this  construction.  To  whom,  then,  did  the  soil  belong  ?  Perhaps 
to  no  one.  Eex  v.  Edmonton,  1  M.  &  Eob.  24,  seems  to  show  that 
such  a  state  of  things  is  possible.  At  all  events,  to  support  this 
verdict,  it  is  not  sufficient  that  there  was  some  owner ;  there  must 
have  been  an  owner  who  knew  that  he  was  so,  or  his  consent  to 
the  public  user  cannot  be  presumed.  And  the  jury  should  have 
been  directed  that  much  stronger  evidence  of  dedication  would  be 
necessary  as  against  the  Crown  than  as  against  the  lord,  who  is 
likely  to  be  present  in  the  neighbourhood,  and  to  be  cognisant  of 
his  rights  and  of  any  invasion  of  them. 

Lord  Denman",  G.  J.  —  The  law,  as  lately  laid  down,  has  led  the 
Courts  into  very  inconvenient  iufiuiries.  If  a  road  has  been  used 
by  the  public  between  forty  and  fifty  years  without  objection ,  am 
I  not  to  use  it  unless  I  know  who  has  been  the  owner  of  it  ?    The 
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Crown  certainly  may  dedicate  a  road  to  the  public,  and 
[*  883]  *  be  bound  by  long  acquiescence  in  public  user.  I  think 
the  public  are  not  bound  to  inquire  whether  this  or  that 
owner  would  be  more  likely  to  know  his  rights  and  to  assert  them ; 
and  that  we  have  gone  quite  wrong  in  entering  upon  such  inquiries. 
Enjoyment  for  a  great  length  of  time  ought  to  be  sufficient  evi- 
dence of  dedication,  unless  the  state  of  the  property  has  been 
such  as  to  make  dedication  impossible.  The  direction  of  the 
learned  Judge  seems  quite  right ;  he  evidently  stopped  short  of 
any  inquiry  as  to  the  ownership  of  the  soil. 

Patteson,  J.  —  The  direction  was  quite  right.  There  may  be  a 
dedication  by  the  Crown ;  and  I  think  in  these  cases  we  ought 
not  to  inquire  very  nicely  into  the  ownership  of  the  soil  or  into 
the  evidence  of  any  precise  intention  to  dedicate.  If  property  is 
under  lease,  of  course  there  can  be  no  dedication  by  the  lessee  to 
bind  the  freehold.  My  Brother  Williams  did  not  lay  it  down  that 
the  soil  did  belong  to  the  lord ;  and  I  think  it  is  quite  unnecessary 
that  we  should  now  inquire  to  whom  it  belonged. 

WiGHTMAN,  J. — The  direction  was  quite  right.  The  fallacy  has 
been  occasioned  by  the  reference  to  Poole  v.  ITuskinson,  11  M.  & 
W.  827,  where  it  was  held  that  the  soil  was  in  the  lord.  The 
learned  Judge  merely  referred  to  that  decision  as  showing  what 
might  be  the  case ;  but,  if  the  whole  of  the  summing  up  is  looked 
at,  it  is  clear  that  he  did  not  state  that  the  soil  was  in  the  lord ; 
and  he  expressly  left  it  to  the  jury  to  say  whether  the  owner, 

whoever  he  might  be,  intended  to  dedicate. 
[*  884]  *  Erle,  J.  —  In  this  case  there  was  uninterrupted  user  of 
the  road  by  the  public  for  about  fifty  years.  I  think  the 
learned  Judge  would  have  been  quite  justified  in  telling  the  jury 
that,  although  there  must  be  an  intention  on  the  part  of  the  owner 
to  dedicate,  such  user  was  so  strong  an  evidence  of  his  intention  that 
the  jury  ought  to  find  in  favour  of  the  dedication,  unless  there 
was  some  evidence  that  he  did  not  consent.  The  direction  was 
much  more  favourable  to  the  defendants  than  that  would  have 
been.  BuU  discharged. 
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Wiiiterbottom  v.  Lord  Derbyp 

L.  R.  f  En.  316^34  (i.  C  36  L.  J.  Ex.  1»4;  16  L,  T.  771 ;  16  W,  H.  16). 

Puhlk  Wu^.  —  Action  for  ObstructioH.  -^  Special  Damage^  ~~  Dedimiion.  [316] 
—  Evuience  of  User, 

In  ord^T  to  mHint&ia  fin  net  ion  fur  obstructing  a  pQl>lio  waft  the  pliiintiff  must 
su^ffer  $ome  substantial  damage  pe^^tilinr  to  hiina^lf,  beyond  thai  Buffered  by  the 
rest  of  the  public  who  u«e  the  way. 

In  an  action  for  obstructing  a  pnblic  way^  the  plaintiff  proved  no  damage 
peculiar  to  hi  in  self  beyond  being  delayed  ou  several  occasione  in  passiug  along 
it,  and  hetug  obligeilf  in  common  with  every  one  else  who  attempted  to  use 
it,  either  to  pursue  his  journey  by  a  less  direct  road^  or  else  to  remove  the 
obstruction :  — 

Mddy  that  he  was  not  entitled  to  maintain  the  action, 

Ie  order  to  prove  that  the  way  was  in  fact  puhliCf  evidence  was  given  of  acts 
of  user  extending  over  nearly  seventy  years ;  but  during  the  whole  period  the 
land  croflnod  by  the  way  had  been  on  leaise.  The  Judge  told  the  jury  that  they 
were  at  liberty,  if  they  thought  proper,  to  presume  from  these  acts  a  dedicBtion 
of  tlic  wv^y  to  the  public  by  the  defendant  or  his  ancestor,  at  a  time  anterior  to 
the  hind  being  leased, 

Hddy  a  projwr  direction- 

Where  leave  is  reserved  by  a  Judge  at  Nisi  Prius  to  enter  a  nonsuit,  the  Court 
will,  notwithstanding  the  leave  reserved  beiog  thus  restricted  in  point  of  f^irm, 
order  a  verdict  t*)  be  entered  for  tlie  defendant  on  one  issue  without  disturbing 
the  verdict  found  for  the  plaintiff  on  another,  if  that  coarse  seems  most  consist- 
ent witb  doing  justice  between  the  parties. 

Declaratioti.  That  the  defendant  on  divers  days  wrongfully 
obstructed  a  certain  public  footway,  in  the  township  of  Pilkington, 
in  the  parish  of  Prestwich,  in  the  county  of  Lancaster,  by  placing 
upon  and  across  the  said  footway,  in  divera  places,  posts,  rails,  and 
fences,  whereby  the  plaintiff  was  on  divers  days  hindered  and  pre- 
vented from  passing  and  repassing  over  and  along  the  said  foot* 
way,  and  using  the  same,  and  was  obliged  to  incur,  and  did  incur, 
on  divers  days,  greut  expense  in  and  about  removing  the  said 
obstructions,  in  order  that  he  might,  and  before  he  could,  pass  and 
repass  over  and  along  the  said  footway,  and  use  the  same  in  and 
about  his  lawful  business  and  affairs,  and  was  greatly  hindered  and 
delayed  in  and  about  the  same. 

Pleas :  L  Not  guilty ;  2.  Traverse  that  the  footway  was  a  pub- 
lic footway*     Issue  thereon. 

The  action  was  brought  to  try  the  right  of  the  public 
to  use  a  *  footway  across  some  property  belonging  to  the  [•SI?] 
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Earl  of  Derby,  leading  from  a  lane  called  Park  Lane,  in  the 
township  of  Pilkington,  to  Prestwich,  and  thence  to  Manchester. 
At  the  trial  before  Mellob,  J^,  at  the  last  Manchester  Spring 
Assizes,  it  was  proved  that  the  plaintifif,  who  resided  near  Man- 
chester, had  from  time  to  time  made  use  of  the  footway  without 
any  objection  on  the  part  of  the  defendant  or  his  agent.  About 
three  years  ago,  however,  the  defendant's  agent,  who  lived  close  to 
the  land  crossed  by  the  footway,  began  to  make  great  alterations, 
and  erected  some  fences  and  other  obstructions  upon  the  way. 
He  also  ploughed  over  a  portion  of  it,  and  in  some  parts  almost 
obliterated  it.  The  plaintiff,  in  spite  of  the  path  having  thus 
become  less  convenient,  continued  to  use  it  On  Sunday,  the  6th 
of  May,  1866,  whilst  he  was  approaching  the  Park  Lane  end  of  the 
path,  with  a  view  of  passing  along  it,  he  met  the  defendant's  agent, 
who  informed  him  that  there  was  no  road  that  way.  The  plaintiff 
replied  that  there  was  one,  which  he  had  often  used  before,  and 
intended  to  use  on  that  day,  and  after  making  this  observation 
passed  along  the  footway.  On  the  16th  of  August,  1866,  he  again, 
in  company  with  some  friends,  went  to  Park  Lane,  with  the  inten- 
tion of  traversing  the  footway.  He  found  it  obstructed,  and  was 
delayed  whilst  some  persons  under  his  directions,  and  at  his 
expense,  removed  the  obstructions.  On  several  subsequent  occa- 
sions he  renewed  the  attempt  to  use  the  path,  but  on  each  was 
either  obliged  to  turn  back,  in  consequence  of  obstructions  being 
placed  across  it,  or  else  was  delayed  whilst  those  obstructions  were 
removed.  He  suflfered  no  other  damage  beyond  being  thus  forced,  in 
common  with  all  other  persons  attempting  to  use  the  path,  either 
to  retrace  his  steps  and  pursue  his  journey  by  another  road,  or  else 
to  remove  the  obstructions.  The  footway  was  the  shortest  and 
most  convenient  way  from  his  house  to  Prestwich.  He  had  been 
in  the  habit  of  using  it  either  for  the  purpose  of  taking  a  walk,  or 
of  going  to  see  friends  at  Prestwich,  or  otherwise  for  pleasure  or 
profit 

In  order  to  show  that  the  way  was  a  public  way,  acts  of  user 
over  it  were  proved  extending  over  nearly  seventy  years.  But  the 
land  it  crossed  had,  during  the  whole  period,  been  on  lease ;  and 

it  was  contended  on  behalf  of  the  defendant  that  he,  as 
[*  318]  reversioner,.  *  was  therefore  not  bound  by  these  acts,  and 

that  no  dedication  by  him  or  his  ancestors  of  the  footway 
to  the  public  could  be  presumed  from  them.    But  the  learned 


I  i 
I 


R.  c.  VOL.  xil]    highway  (ikoluding  public  bbidgb).  513 

Vo.  3.  —  Wiaterbottom  v.  Lord  Duby,  L.  B.  2  Sz.  818,  819. 

Judge  told  the  jury  that,  from  long  continued  user,  going  back 

indeed  as  far  as  living  memory  could  go,  they  were  at  liberty,  if 

they  pleased,  to  infer  a  dedication  of  the  footway  to  the  public,  by  ^ 

Lord  Derby's  ancestor,  at  a  time  antecedent  to  the  land  being  on 

lease.     The  jury  found  a  verdict  for  the  plaintiff,  and  leave  was 

reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  on  the  ground 

that  the  plaintiff  had  not  given  sufficient  evidence  of  damage  to 

entitle  him  to  maintain  the  action. 

April  17.  Temple,  Q.  C.  (Jones,  Q.  C,  and  J.  A.  Eussell  with 
him),  moved  accordingly,  and  in  arrest  of  judgment,  on  the  ground 
that  the  declaration  did  not  allege  any  sufficient  cause  of  action ; 
and  also  for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
the  weight  of  the  evidence,  and  of  misdirection  on  the  part  of  the 
learned  Judge  in  this,  that  he  told  the  jury  they  might  presume  a 
dedication  of  the  public  footway  against  the  defendant,  the  rever- 
sioner, from  acts  of  user  in  the  period  during  which  the  land  had 
been  on  lease.    In  support  of  this  last  point  he  cited  Wood  v.  Veal, 

5  B.  &  Aid.  454  (24  R  R  454),  where  it  was  held  that  there  could 
be  no  dedication  of  a  way  to  the  public  by  a  tenant  for  ninety-nine 
years,  without  the  consent  of  the  owner  of  the  fee,  and  that  per- 
mission by  the  tenant  would  not  bind  the  reversioner  after  the 
expiration  of  the  term.  In  that  case  there  had  been  user  as  far 
back  as  living  memory  went.     He  also  cited  Baxter  v.  Taylor,  4  B. 

6  Ad.  72. 
The  Court  (Kelly,  C.  B.,  Martin,  Bramwell,  and  Pigott,  BB.), 

without  desiring  to  cast  any  doubt  on  the  authorities  cited,  thought 
that  there  had  been  no  misdirection,  and  on  that  point,  therefore, 
refused  the  rule.     On  the  remaining  points  they  granted  a  rule. 

June  1,  6.  James,  Q.  C,  Quain,  Q.  C,  and  R  G.  Williams, 
showed  cause.  —  The  plaintiff  suffered  an  inconvenience  peculiar  to 
himself.  He  resided  in  the  neighbourhood  of  the  path,  and  his 
most  direct  road  to  a  place  to  which  he  had  frequent  occa- 
sion to  *  go  was  along  it.  Then  by  the  obstructions  he  [*  319] 
was  delayed,  either  whilst  he  had  them  removed,  or  by 
being  forced  to  go  a  roundabout  way  to  his  destination.  He  is 
thus  damaged  beyond  the  rest  of  the  public. 

[Kelly,  C.  B.  —  But  he  is  not  damaged  more  than  others  of  the 
public  who  may  happen  to  pass  along  the  way.     The  result  of  this 
argument  would  seem  to  be  that  every  individual  who  attempted 
to  pass  along  this  path  could  bring  an  action.] 
VOL.  XII.  —  83 
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Every  one  actually  obstructed,  and  who  is  driven  either  to  go 
back  or  is  delayed  whilst  removing  the  obstruction,  could  maintaiB 
an  action ;  and  if  it  be  said  this  would  lead  to  a  multiplicity  of 
actions,  the  answer  is,  that  the  person  causing  the  obstruction 
would  have  brought  them  on  himself.  An  indictment  for  obstruct- 
ing a  highway  is  grounded  on  the  possibility,  and  not  the  fact,  of 
the  public  being  prevented  from  using  it ;  but  any  one  who  suffers, 
personally,  positive  inconvenience  from  the  obstruction  need  not 
have  recourse  to  an  indictment  He  can  maintain  his  action  for 
the  personal  injury  he  has  sustained.  Com.  Dig.,  Action  for  Nui- 
sance (C),  294 ;  Meynell  v.  Saltmarah,  1  Keb.  847 ;  Eart  v.  BasseU, 
Sir  T.  Jones,  156 ;  4  Vin.  Abr.  519 ;  Iveson  v.  Moore,  1  Ld.  Saym. 
486 ;  Bose  v.  Miles,  4  M.  &  S.  101  (16  R  R  405) ;  explaining 
Eviert  v.  Groves,  1  Esp.  148  ;  Hose  v.  Oroves,  5  M.  &  G.  613. 

[Channell,  B.  —  The  principle  laid  down  in  Iveson  v.  Moore 
and  the  other  cases  is  sound.  The  question  is  as  to  the  proper 
mode  of  applying  it.] 

That  principle  is,  that  delay,  however  caused,  whether  in  remov- 
ing the  obstruction  or  going  a  less  convenient  way,  is  a  cause  of 
action.  Qreasley  v.  Codling,  2  Bing.  263  (27  R  R  626) ;  Wiggim 
V.  Boddington,  3  C.  &  P.  544.  In  Chichester  v.  Zethbridge,  WiUes,  71, 
the  action  was  held  to  be  maintainable  on  either  of  two  grounds: 
First,  because  the  defendant  had  offered  personal  opposition  to  the 
nuisance  being  abated;  and,  secondly,  because  the  plaintiff  had 
been  delayed ;  and  Erlb,  C.  J.,  is  in  error  in  stating  in  Bicket  v. 
Metropolitan  Bailway  Company,  5  B.  &  S.  156,  at  p.  160,  34  L.  J. 
Q.  B.  257,  at  p.  259,  that  the  decision  rested  on  the  first  ground 
only. 

[Channell,  B.  —  That  ground  seems  the  more  intelli- 
[*  320]  gible.     The  *  plaintiff  in  that  case  was  prevented  from 
abating  the  nuisance,  and  was  thus  entitled  to  bring  his 
action.] 

The  decision  of  WiLLES,  C.  J.,  rests  distinctly  on  both  grounds. 

Temple,  Q.  C,  Jones,  Q.  C,  and  J.  A.  Eussell,  in  support  of  the 
rule.  —  All  the  cases  cited  are  distinguishable.  In  all  of  those  in 
which  the  action  has  been  held  maintainable  the  plaintiff  has 
suffered  a  greater  inconvenience  than  the  rest  of  the  public,  who 
are  obstructed  in  the  exercise  of  their  right.  See  per  Erle,  C.  J.,  in 
Bicket  V.  Metropolitan  Bailway  Company,  5  B.  &  S.,  at  p.  159 ;  34 
L.  J.  Q.  B.,  at  p.  259.    Thus,  in  Eart  v.  Baaeett,  Sir  T.  Jones,  156, 
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:  Vin.  Abr.  519,  the  plaintiff  was  prevented  from  carrying  home 
ithes.  But  in  Paine  v.  Partrich,  Carth.  191,  where  the  plaintiffs 
damage,  as  here,  was  a  short  delay,  it  was  held  that  this  injury, 
lot  being  beyond  that  suffered  by  the  public  in  general,  was  not 
ctionable.  The  rule  of  law  is  accurately  laid  down  by  Lord 
iLLENBOROUGH,  C.  J.,  in  Pose  V.  Miles,  4  M.  &  S.,  at  p.  102  (16  R.  R. 
05),  who  says  that  the  damage  must  be  "something  substantially 
acre  injurious  "  to  the  individual  than  to  other  people.  In  the 
iresent  case  the  plaintiff  neither  proved  nor  alleged  such  snbstan- 
ial  injury. 

Kelly,  C.  B.  —  The  substantial  point  for  our  decision  in  this  case 
9  whether  this  action  is  maintainable.  The  rule  of  law  on  the 
ubject,  which  is  well  laid  down  in  the  case  of  Picket  v.  Metropolis 
tin  Pailway  Company,  5  B.  &  S.  156,  34  L  J.  Q.  B.  257,  is,  that 
a  order  to  entitle  a  plaintiff  to  maintain  an  action,  he  must  show 

particular  damage  suffered  by  himself  over  and  above  that  suf- 
ered  by  all  the  Queen's  subjects.  I  will  refer  to  one  or  two 
uthorities  in  support  of  this  proposition.  The  leading  case  is  that 
•f  Iv4son  V.  Moore,  1  Ld.  Raym.  486 ;  and  it  is  laid  down  there  by 
iord  Holt  that  there  must  be  a  particular  damage  done  to  a  par- 
icular  person  in  order  to  found  an  action,  otherwise  there  would 
m  danger  of  a  multiplicity  of  actions.  It  was  observed,  indeed, 
luring  the  argument,  that  people  must  be  careful  not  to  violate  the 
aw,  and  if  they  do  so,  they  must  take  the  consequences.  Observe, 
lowever,  to  what  this  argument  may  lead-  It  often,  for  some 
eason  or  other,  becomes  absolutely  necessary  to  set  up  an 
^  obstruction  in  a  highway.  For  example,  commissioners  [*  321] 
(f  sewers,  gas  companies,  or  commissioners  for  draining, 
)aving,  or  lighting,  may  be  obliged  for  a  time  to  obstruct  a  highway. 
Jow,  suppose  it  were  to  turn  out  that  there  was  some  want  of  author- 
ty  for  the  appointment  of  the  commissioners,  or  some  unintentional 
leviation  from  the  statutory  powers  conferred  on  them,  they  would 
)f  course  be  liable  to  an  indictment  for  wrongfully  obstructing  the 
lighway.  But  if  we  were  to  hold  that  everybody  who  merely 
talked  up  to  the  obstruction,  or  who  chose  to  incur  some  expenses 
n  removing  it,  might  bring  his  action  on  the  case  for  being 
)b8tructed,  there  would  really  be  no  limit  to  the  number  of  actions 
^bich  might  be  brought. 

Again,  let  us  look  further  at  the  general  nature  of  the  cases 
^here  an  action  for  obstruction  has  been  held  to  be  maintainable. 
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In  Iveson  v.  Moore,  1  Ld.  Raym.  486,  the  plaintiflF  was  the  pos- 
sessor of  a  colliery,  and  was  obliged,  in  order  to  obtain  the  profits 
of  his  trade,  to  take  laden  carts  and  waggons,  almost  every  day, 
along  a  certain  highway.  Then,  by  reason  of  that  highway  being 
obstructed,  he  personally  sustained  pecuniary  damage.  That  was 
clearly  special  damage  to  the  plaintiff  alone.  Once  more,  look  at 
another  case  —  a  case  which  apparently  makes  most  for  the  plain- 
tiff—I  refer  to  Eart  v.  Bassett,  Sir  T.  Jones,  156,  4  Vin.  Abr. 
519.  There  the  plaintiff,  a  farmer  of  tithes,  was  prevented,  by  the 
defendant's  obstruction,  from  carrying  them  home,  and  the  obstruc- 
tion must  have  been  attended  with  considerable  loss  to  the  plain- 
tiff. He  had  to  take  tithe,  and  he  was  liable  to  an  action  if  he 
allowed  the  tithe  to  be  injured  on  the  ground,  or  if  it  was  not 
taken  within  a  reasonable  time.  The  plaintiff,  then,  in  that  case 
was  obliged,  in  consequence  of  the  obstruction,  to  spend  extra 
money  in  the  discharge  of  his  lawful  calling.  That,  therefore,  was 
clearly  a  case  where  there  was  a  peculiar  pecuniary  damage  suf* 
fered  personally  by  the  plaintiff. 

With  regard  to  the  cases  cited  for  the  other  side,  and  to  the 
law  as  to  the  cases  where  au  action  has  been  held  to  be  not  main- 
tainable, it  may,  perhaps,  be  difficult  to  reconcile  them.  But 
it  is  impossible  to  look  at  the  case  of  JRicket  v.  Metropolitan  Bail' 

way  Company,  5  B.  &  S.  156,  34  L  J.  Q.  B.  257,  and  at 
[*322]  the   observations   in  the  judgments  *of  the  learned  law 

lords  on  it,^  without  seeing  that  they  thought  the  law  had 
been  too  far  extended  in  the  direction  of  allowing  this  description 
of  action  to  be  brought.  In  this  case,  therefore,  where  there  was 
no  pecuniary  damage,  —  where  the  plaintiff  merely,  on  one  or  more 
occasions,  went  up  to  the  obstruction  and  returned,  and  on  other 
occasions  went  and  removed  the  obstruction;  that  is  to  say, 
where  he  suffered  an  inconvenience  common  to  all  who  happened 
to  pass  that  way,  —  I  think  that  to  hold  the  action  maintainable 
would  be  equivalent  to  saying  it  is  impossible  to  imagine  circum- 
stances in  which  such  an  action  could  not  be  maintained. 

Then  there  is  the  particular  allegation  in  the  declaration  as  to 
expense,  stating  that  the  plaintiff  "  was  obliged  to  incur,  and  did 
incur  on  divers  days,  great  expense  in  and  about  removing  the 

^  The  judgment  of  the  Coart  of  Ex-  lords  had  been  handed  to  the  Lord  Chief 

chequer  Chamber  was    affirmed  in  the  Baron  daring  the  argument.    See  the  n- 

House  of  Lords  on  the  16th  of  May,  1867,  port  in  1  R.  C.  574. 
and  the  judgments  of  the  learned  law 
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said  obstructions."  That  raises  the  question  whether  this  sort  of 
damage  is  recoverable.  I  think  not,  for  if  it  were,  anybody  who 
desires  to  raise  the  question  of  the  legality  of  an  obstruction  has 
only  to  go  and  remove  it,  and  then  bring  his  action  for  the  expense 
of  removing  it  There  would  then  be  two  modes  open  to  every- 
body of  trying  whether  the  obstruction  was  lawful,  —  namely,  by 
indictment  or  by  action.  But  if  a  person  chose  the  latter  way,  and 
removes  the  obstruction,  he  only  incurs  an  expense  such  as  any 
one  who  might  go  to  remove  the  obstruction  would  incur.  The 
damage  is  in  one  sense  special,  but  it  is,  in  fact,  common  to  all 
who  might  wish,  by  removing  the  obstruction,  to  raise  the  question 
of  the  right  of  the  public  to  use  the  way.  Upon  the  authorities, 
then,  and  especially  relying  on  Iveson  v.  Moore,  1  Ld.  Raym.  486, 
and  JRicket  v.  Metropolitan  Railway  Company,  5  B.  &  S.  186,  34 
L.  J.  Q.  B.  257, 1  am  of  opinion  that  the  true  principle  is,  that  he, 
and  he  only,  can  maintain  an  action  for  an  obstruction  who  has 
sustained  some  damage  peculiar  to  himself,  his  trade,  or  calling. 
A  mere  passer-by  cannot  do  so,  nor  can  a  person  who  thinks  fit  to 
go  and  remove  the  obstruction.  To  say  that  they  could,  would 
really  in  effect  be  to  say  that  any  of  the  Queen's  subjects 
could.  We  must  therefore  make  the  rule  *  absolute  to  [*  323] 
enter  a  verdict  for  the  defendant  on  the  plea  of  not  guilty. 

Martin,  B.  —  I  am  of  the  same  opinion.  I  do  not  think  that 
damage  of  the  sort  proved  here  is  sufficient  to  enable  the  plaintiff 
to  maintain  this  action.  I  have,  indeed,  some  doubt  whether  we 
ought  not  to  arrest  the  judgment.  But  whatever  course  we  take 
in  point  of  form,  I  feel  that  we  ought  not  to  extend  the  rule  which 
regulates  the  cases  in  which  this  description  of  action  may  be 
maintained. 

Channell,  B.  —  I  am  of  opinion  that  the  defendant  is  entitled  to 
have  a  verdict  on  the  plea  of  not  guilty.  The  plaintiff  cannot  main- 
tain this  action  without  showing  that  he  has  suffered  damage  be- 
yond and  in  excess  of  what  other  people  have  suffered ;  and  he  has, 
in  my  judgment,  failed  to  show  any  such  damage.  But  I  do  not 
think  that  we  should  arrest  the  judgment.  The  right  course  is, 
in  my  opinion,  to  enter  a  verdict  for  the  defendant  on  the  plea  of 
not  guilty.  My  reason  for  saying  so  is  this :  an  application  to 
arrest  judgment  assumes  that  all  the  allegations  in  the  declaration 
are  proved,  either  because  they  have  not  been  traversed,  or  be- 
cause, if  they  have  been,  the  issues  raised  on  them  have  been 
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found  in  favour  of  the  party  against  whom  the  application  is  made. 
Therefore,  though  for  convenience  the  two  questions  as  to  arrest- 
ing judgment  or  entering  a  verdict  are  often  argued  tc^ether,  a 
motion  in  arrest  of  judgment  assumes  that  the  verdict  stands ;  and 
I  am  not  prepared  to  saj  that,  in  that  event,  and  assuming  the 
truth  of  the  declaration  in  toto,  we  should  arrest  the  judgment. 
Then,  again,  I  do  not  think  we  ought  to  enter  a  nonsuit.  In  point 
of  form,  leave  was  reserved  to  do  so,  and  to  do  nothing  else.  But 
where  a  plaintiff  has  obtained  a  verdict  on  a  material  issue,  it 
would  not  be  just  to  enter  a  nonsuit,  even  though  leave  so  to  enter 
it  was  in  form  reserved.  I  think,  however,  that  we  ought  to  enter 
the  verdict  for  the  defendant  on  the  first  issue,  just  in  the  same 
manner  as  if  the  reservation  had  been  to  do  that  instead  of  to  enter 
a  nonsuit  The  real  meaning  of  reserving  leave  is  to  raise  a  point 
of  law  for  the  consideration  of  the  Court,  and  they  have  to  deal 
with  the  case  as  they  think  best  in  the  interests  of  justice. 
Whether  it  is  formally  *  to  enter  a  verdict  or  nonsuit,  or  [*  324] 
to  do  only  the  one  or  the  other,  does  not,  in  my  judgment, 
make  any  difference  in  the  power  of  the  Court  to  deal  with  the 
case  as  they  think  best  £ule  absolute  accordingly. 

ENGLISH  NOTES. 

In  England  all  highways,  except  such  as  have  been  created  by  or  in 
pursuance  of  statute,  and  possibly  also  such  as  are  immemorial,  have 
had  their  origin  actually  or  theoretically  in  dedication.  No  formality 
is  required  to  render  the  dedication  of  a  highway  effective.  All  that  is 
necessary  is  that  a  person  capable  of  dedicating  the  way  should,  with 
the  intention  of  dedicating  it,  allow  the  public  to  pass  along  it,  and 
that  the  public  should  thereupon  make  use  of  it  as  a  highway. 
Numerous  cases  referred  to  below  establish  the  necessity  in  theory  of 
an  intention  to  dedicate.  As  to  the  necessity  of  user  by  the  public, 
see  Ciibitt  v.  Maxse  (1873),  L.  R.  8  C.  P.  704,  42  L.  J.  C.  P.  278, 
29  L.  T.  244,  21  W.  R.  789;  Attorney- General  v.  Biphosphated  Guano 
Co,  (C.  A.  1879),  11  Oh.  D.  327,  49  L.  J.  Oh.  68,  40  L.  T.  201,  27 
W.  R.  621.  Mere  dedication  coupled  with  user  by  the  public,  how- 
ever, does  not  now,  in  general  at  least,  cast  the  burden  of  repairing  the 
highway  upon  the  public,  as  was  formerly  the  case.  See  the  uotes  to 
Bex  V.  Inhabitants  of  West  Riding  of  Yorkshire,  No.  14,  p.  655,  post. 

The  fact  that  a  landowner  who  is  in  a  position  to  protect  his  land 
from  trespassers  permits  the  public  to  pass  along  a  way  over  his  land 
for  some  time  without  interference,  has  always  been  recognised  as  evi- 
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dence  of  an  intention  on  his  part  to  dedicate.  See  in  addition  to  the 
principal  cases,  Bex  v.  Lloj/d  (1808),  1  Camp.  260, 10  E.  E.  .674;  Jarvis 
V.  Dean  (1826),  3  Bing.  447,  11  Moore,  354;  Foole  v.  Huskinson 
(1843),  11  M.  &  W.  827;  JSt/re  v.  Hew  Forest  Highway  Board  (1892), 
56  J.  P.  617.  And  so  strong  is  the  inference  of  intention  to  dedicate 
arising  from  the  fact  that  user  is  permitted,  that  it  often  overrides  a 
mere  expression  of  a  contrary  intention  uncoupled  with  any  act  such  as 
actually  turning  hack  persons  using  the  way,  or  occasionally  closing  it. 
Hence  ways  used  hy  the  puhlic  constantly  hecome  dedicated  against  the 
real  wishes  of  the  landowner,  notwithstanding  the  theory  that  an  inten- 
tion on  his  part  to  dedicate  is  requisite.  Still  the  law  does  not  regard 
the  puhlic  as  capahle  of  acquiring  a  right  of  way,  hut  regards  the  user 
as  mere  evidence.  Accordingly,  where  it  is  sought  to  estahlish  an 
intention  to  dedicate  from  the  fact  of  user,  all  the  circumstances  have 
to  be  looked  at  to  see  whether  they  disclose  such  an  intention.  See 
Roberts  v.  Kerr;  Lethbridge  v.  Winter  (1808),  1  Camp.  262 n.,  263 n., 
10  K.  R.  676  n. ;   Barraclough  v.  Johnson  (1838),  8  A.  &  K  99, 

3  N.  &  P.  233,  7  L.  J.  Q.  B.  172;  Grand  Surrey  Canal  v.  Hall  (1840), 
1  Man.  &  Gr.  392,  1  Scott  N.  B.  264,  9  L.  J.  C.  P.  329.  It  follows 
that  there  is  no  definite  rule  as  to  the  length  of  time  required  to  raise 
the  presumption  of  dedication,  and  this  was  recognised  by  Cilajcbbb,  J., 
in  Woodyer  v.  Hadden  (1813),  6  Taunt.  125, 14  R.  R.  706.  The  usual 
course  where  it  is  desired  to  allow  the  public  to  use  a  road  without 
allowing  the  presumption  of  dedication  to  arise  is  to  close  the  road  one 
day  in  each  year.  See  British  Museum  Trustees  v.  Finnis  (1833), 
6  C.  &  P.  460,  per  Patteson,  J.,  at  p.  466. 

The  fact  that  a  way  has  been  used  by  the  public  as  a  highway  for 
some  time  is  not  only  evidence  from  which  an  intention  to  dedicate  in 
the  course  of  the  period  during  which  the  user  is  proved  may  be  pre- 
sumed; it  is  also,  without  anything  further,  primd  facie  evidence  from 
which  dedication  at  some  anterior  time  may  be  presumed.  Accordingly, 
where  such  user  is  proved,  the  onus  is  upon  those  denying  the  way  to 
be  a  highway  to  show  that  there  can  have  been  no  dedication  at  any 
anterior  time.   See,  in  addition  to  the  ruling  cases,  Seg,  v.  Fetrie  (1856), 

4  El.  &  Bl.  737,  24  L.  J.  Q.  B.  167;  Vernon  v.  St.  James  Vestry  (1880), 
16  Ch.  D.  449,  49  L.  J.  Ch.  130,  42  L.  T.  82,  29  W.  R  222,  affirmed 
in  C.  A.  16  Ch.  D.  449,  60  L.  J.  Ch.  81,  44  L.  T.  229,  29  W.  R.  222 ; 
Fowers  v.  Bathurst  (1880),  42  L.  T.  123,  also  reported  less  fully,  49 
L.  J.  Ch.  294. 

An  intention  to  dedicate  may  be  proved  not  only  by  showing  user 
by  the  public,  but  also  by  any  acts  or  declarations  of  the  landowner 
showing  the  intention.  See  Spedding  v.  Fitzpatrick  (C.  A.  1888),  88 
Ch.  D.  410,  68  L.  J.  Ch.  139,  69  L.  T.  492,  37  W.  R.  20. 
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It  appears  from  the  first  of  the  principal  cases  that  a  way  set  out  as 
an  occupation  road  in  pursuance  of  statute  may  be  subsequently  dedi- 
cated to  the  public,  and  that  such  a  dedication  may  be  inferred  from 
user  by  the  public.  The  circumstance  that  some  user  by  the  public 
may  be  explained  by  the  fact  that  an  occupation  way  is  necessarily  to 
some  extent  open,  may,  however,  lessen  the  weight  to  be  attached  to 
evidence  of  public  user  in  such  a  case.  See  Heff.  v.  Inhabitants  of  Brad- 
field  (1874),  L.  R.  9  Q.  B.  652,  43  L.  J.  M.  C.  165, 22  W.  R.  693,  and 
the  cases  there  cited;  Meg.  v.  Inhalntants  of  Horley  (1863),  8  L.  T. 
382,  11  W.  R.  433. 

Trustees  holding  land  for  public  purposes,  and  bodies  such  as  rail- 
way and  canal  companies  holding  land  for  undertakings  authorised  by 
statute,  can  dedicate  highways  over  their  land  if  the  use  of  the  land 
for  the  purposes  of  a  highway  is  not  inconsistent  with  the  purposes  for 
which  the  land  is  held,  but-^not  if  it  is  inconsistent  therewith.  See 
Orand  Junction  Canal  Co.  v.  PeUy  (C.  A.  1888),  21  Q.  B.^D.  273> 
57  L.  J.  Q.  B.  672,  69  L.  T.  767,  36  W.  R.  796,  and  the  cases  there 
cited;  Greenwich  District  Board  v.  Maudslay  (1870),  L.  R.  6  Q.  B. 
897,  39  L.  J.  Q.  B.  205,  23  L.  T.  121, 18  W.  R.  948. 

It  appears  from  the  first  of  the  principal  cases  that  a  highway  may 
be  dedicated  by  the  Crown,  and  that  dedication  by  the  Grown  may  be 
presumed  from  user.  See  also  Harper  v.  Charleswoi'th  (1826),  4  B.  &  C. 
674,  6  Dowl.  &  Ry.  672,  28  R.  R.  406 ;  Turner  v.  WaUh  (1881), 
6  App.  Gas.  636,  60  L.  J.  F.  G.  b^y  46  L.  T.  60. 

A  leaseholder  cannot  dedicate  a  highway  so  as  to  bind  the  reversioner 
without  the  concurrence  of  the  latter.  See,  in  addition  to  the  second  of 
the  principal  cases,  JRughy  Charity  Trustees  v.  Merryweather,  No.  r, 
p.  661,  post;  Wood  v.  Veal  (1822),  6  B.  &  Aid.  464, 1  Dowl.  &  Ry.20, 
24  R.  R.  454;  Bermondsey  Vestry  v.  Broum  (1866),  L.  R.  1  Eq.  204, 
36  Beav.  226,  13  L.  T.  674,  14  W.  R.  213;  Pryor  v.  Fryor  (1872), 
26  L.  T.  768  (as  to  this  case  see  further  27  L.  T.  257);  Ball  v.  Bootle 
Corpiyration  (1881),  44  L.  T.  873,  29  W.  R.  862;  Attomey-Oeneral 
v.  Biphospliated  Guano  Co.  (infra).  There  may,  however,  be  circum- 
stances from  which  the  concurrence  of  the  reversioner  may  be  presumed. 
See  Bex  v.  Barr  (1814),  4  Gamp.  16,  16  R.  R.  721;  Jarvis  v.  I>ean, 
supra  (the  two  reports  of  this  case  differ  materially);  Davies  v. 
Stevens  (1836),  7  G.  &  P.  670.  But  it  seems  that  such  a  presumption 
cannot  be  made  on  evidence  of  user  of  the  way  only,  since  the  rever- 
sioner cannot  prevent  such  user.  See  Baxter  v.  Taylor  (1832),  4  B.  & 
Ad.  72,  1  N.  &  M.  11,  2  L.  J.  K.  B.  66.  Whether  a  leaseholder  can 
dedicate  a  highway  so  as  to  bind  himself  and  his  assigns,  and  thus 
create  a  temporary  highway,  was  treated  by  the  Gourt  of  Appeal  as  an 
open  question  in  Attorney-General  v.  Biphosphated  Ghiano  Co.  (1879), 
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11  Ch.  D.  327,  49  L,  J.  Ch.  68,  40  L.  T.  201,  2T  W.  K,  621,  and  there 
seems  to  be  no  direct  authority  on  the  point  * 

It  aeems,  though  the  point  has  not  apparently  been  decided,  that  a 
tenant  for  life,  in  the  absence  of  a  power  in  that  behalf,  ia  iii  the  same 
position  03  to  the  dedication  of  a  highway  as  a  leaseholder*  See  J£e^,  v, 
I*etHe  (supra).  Statutory  powers  which  enable  a  tenant  for  life  to 
dedicate  highways  so  as  to  bind  the  reversioner  or  remainder-man  are 
contained  in  the  Settled  Land  Act,  1882  (45  &  46  Vict-,  c.  38,  s,  16; 
see  also  40  &  41  Vict,,  c,  18,  s,  21). 

A  copyholder  cannot,  it  seemS|  dedicate  a  highway  so  as  to  bind  the 
freehold,  though  where  a  way  over  copyhold  land  has  been  long  open^ 
dedication  at  some  anterior  time  when  the  lord  waa  in  possession  may 
he  presumed.     See  Powers  v.  Bat  hurst  {supra}  > 

In  most  urban  districts,  and  in  many  rural  districts,  bye-luwa  are  in 
force  under  the  Public  Health  Act,  18T5  (3S  &  39  Vict.,  c,  55,  s.  157), 
as  to  the  width  and  construction  of  *'  new  streets.^'  And  the  dedication 
of  a  highway  may,  having  regard  to  the  definition  of  '* street  *'  in  sec- 
tion 4  of  that  Act,  amount  to  the  laying  out  of  a  new  street  within  such 
bye-laws.  Though  the  cases  as  to  the  meaning  and  operation  of  bye- 
laws  of  the  kind  are  numerous,  there  seems  to  be  no  authority  on  the 
question  how  far,  if  at  all,  such  bye-laws  operate  to  prevent  acta  which 
would  otherwise  effect  the  dedication  of  a  highway  from  having  that 
e£fect  where  the  dedication  would  involve  a  breach  of  the  bye-laws. 
Similar  questions,  as  to  which  again  there  seems  to  be  no  authority, 
arise  in  London,  where  the  formation  of  streets  is  regulated  hj  statute, 
and  in  other  places  where  local  Acta  containing  provisions  on  the 
matter  are  in  force. 

Though  dedication  is  perhaps  the  usual  origin  of  new  liighways, 
highways  may  be,  and  frequently  are,  created  by  or  in  pursuance  of 
statute,  e.  g,^  under  Indosure  Acts^ 

AMERICAN  NOTES. 

The  doctrine  of  the  first  branch  of  the  Rule  ia  generally  adopted  here. 
See  Elliott  on  Roads  and  Streets,  pp.  124, 125, 127,  and  Angell  on  Highways, 
sect- 150,  both  citing  the  fintt  principal  cftse.  Although  some  of  the  American 
cases  attach  undue  importance  to  the  element  of  time,  yet  Judge  Elliott 
correctly  states  the  general  doctrine  m  follows  r  "  If  the  use  made  of  the  way 
is  such  as  could  only  be  made  of  a  public  road  or  street,  and  is  so  open  and 
notorious  aud  unequivocal  in  character,  and  so  long  continued  also  that  the 
discontinuance  of  the  way  would  seriously  injure  the  public,  the  intention  to 
dedicate  may  bo  presumed  against  the  owners-  ,  .  .  No  definite  length  of 
time  is  necessary  to  render  a  dedication  effectual ;  but  in  cafies  of  implied 
dedications,  time  is  of  importance  as  tending  to  prove  an  intention  on  the 
part  of  the  owner  of  the  soil  to  dedicate  the  way  to  the  publio,    A  dedication 
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may  be  presumed  where  the  oth^  evidence  or  circomstanoes  are  such  a6  to 
show  an  intention  to  dedicate,  although  a  very  brief  period  of  time  has 
elapsed  since  the  public  user  began."  Judge  DuxoN  says  (2  Municipal  Cor- 
porations, sect.  631) :  *<  No  specific  length  of  time  is  necessary  to  constitute  a 
valid  dedication ;  all  that  is  required  is  the  assent  of  the  owner  of  the  soil 
to  the  public  use,  and  the  actual  enjoyment  by  the  public  for  such  a  length 
of  time  that  the  public  accommodation  and  private  rights  would  be  materi- 
ally affected  by  a  denial  or  interruption  of  the  enjoyment."  Greenleaf  is  of 
the  same  opinion  (2  Evidence,  sects.  587, 646).  The  result  of  the  authorities 
seems  to  be  that  dedication  is  a  question  of  intention,  and  that  lapse  of  timt 
is  only  essential  as  evidencing  the  intention  to  dedicate.  It  is  a  legitimate 
mode  of  showing  the  intention  to  dedicate,  and  much  less  time  is  necessary 
than  is  demanded  to  found  a  prescriptive  right. 

This  principle  is  derivable  from  the  following  cases:  Hobhs  v.  Lowell, 
19  Pickering  (Mass.),  405;  31  Am.  Dec.  145;  Etttes  v.  TVoy,  5  Greenleaf 
(Maine),  868;  Pritchard  v.  Atkinson^  4  New  Hampshire,  0 ;  Colden  v.  nurher, 
2  Johnson  (New  York),  424 ;  Ross  v.  Thompson,  78  Indiana,  00 ;  State  v.  HUl, 
10  Indiana,  219 ;  City  of  Chicago  v.  Wright,  69  Illinois,  818 ;  Town  of  Princeton 
V.  Templetonj  71  Illinois,  68;  State  v.  Catlin,  8  Vermont,  530 ;  23  Am.  Dec.  280; 
Cincinnati  v.  White,  6  Peters  (U.  S.  Sup.  Ct),  481 ;  Barclay  v.  HoweWs  Lessee, 
ibid.  498 ;  Irwin  v.  Dixian,  9  Howard  (U.  S.  Sup.  Ct),  10 ;  Oambls  v.  St.  Lovis,  12 
Missouri,  617 ;  Lewis  v.  San  Antonio,  7  Texas,  288;  Hoole  v.  Attorney-General, 
22  Alabama,  190;  Onstott  v.  Murray,  22  Iowa,  457;  Saulett  v.  New  Orleans,  10 
Louisiana  Annual,  81 ;  Mayor  v.  Franklin,  12  Georgia,  239 ;  Case  v.  Favier,  12 
Minnesota,  89 ;  Graham  v.  Hartnett,  10  Nebraska,  517 ;  Blodgett  v.  Royalton, 
17  Vermont,  40 ;  42  Am.  Dec.  476 ;  Barker  v.  Clark,  4  New  Hampshire,  880 ;  17 
Am.  Dec.  428 ;  Webber  v.  Chapman,  42  New  Hampshire,  326 ;  80  Am.  Dec. 
Ill ;  Adams  v.  Iron  Cliffs  Co,,  78  Michigan,  271 ;  18  Am.  St.  Rep.  441 ;  Masm 
V.  City  of  Sioux  Falls,  2  So.  Dakota,  640 ;  39  Am.  St.  Rep.  802 ;  Dwinel  v. 
Barnard,  28  Maine,  554 ;  48  Am.  Dec.  507 :  Cole  v.  Sprowl,  85  Maine,  161 ;  56 
Am.  Deo.  696;  Weiss  v.  South  Bethlehem,  136  Penn.  State,  294;  StaU  v. 
Trask,  6  Vermont,  355 ;  Harding  v.  Jasper,  14  California,  642 ;  note,  18  Law* 
yers'  Rep.  Annotated,  510 ;  note,  27  Am.  Dec.  564.  In  the  latter  note  the 
editor  says :  <<  The  question  of  what  is  sufficient  evidence  of  the  accept- 
ance by  the  imorganized  public,  who  cannot  as  a  whole,  or  by  a  majority, 
expressly  accept,  is  one  of  some  difficulty.  There  is  also  a  distmction  as  to  the 
weight  of  such  evidence.  Some  of  the  cases  which  recognise  it  to  be  conclu- 
sive evidence  of  an  acceptance  foi*  the  public  to  use  the  premises  for  twenty 
years,  the  statutory  period,  do  not  accord  such  weight  to  a  user  for  a  shorter 
period.  Mauck  v.  StaU,  66  Ind.  177 ;  Bartlett  v.  Bangor,  67  Me.  460 ;  Daniels  v. 
Chicago  jr  N.  W,  R.  R.  Co.,  35  Iowa,  129.  User  for  such  a  length  of  time  would 
entitle  the  public  to  adopt  one  of  two  courses, — either  to  claim  a  permanent 
easement  in  the  land,  on  the  ground  of  a  dedication,  if  the  user  was  permissive ! 
Stevens  v.  Nashua,  46  N.  H.  199 ;  or  to  set  up  a  prescription  where  the  user  was 
adverse  and  under  a  claim  of  right :  State  v.  Tucker,  36  Iowa,  485 ;  Wash,  on 
Eas.  177;  Kyle  v.  Logan,  87  111.  64;  Mauck  v.  State,  66  Ind.  177;  Stevens  r. 
Nashua,  46  N.  H.  102.  But  on  the  first  proposition,  as  to  the  conclusiveness  of 
a  seemingly  permissive  user  for  the  statutory  time,  upon  the  fact  of  a  complete 
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dedication,  the  Courts  aane  not  harmonioas.  The  general  principle  herein  laid 
down,  that  an  intention  to  dedicate  is  essential,  is  relied  upon  in  many  in- 
stances to  show  that  an  apparent  permission  of  the  user  was  reallj  given 
under  mistake.  State  y.  Crawy  80  Iowa,  258.  And  some  Courts,  notwith- 
standing such  lengthy  user,  permit  the  owner  to  show  any  fact  which  would 
overcome  the  presumption.  Kyk  v.  Logan^  87  III.  64.  But  there  is  no  doubt, 
in  all  those  cases  which  permit  the  evidence  of  user,  at  all,  to  prove  an  accept^ 
ance  by  the  public,  that  an  actual  user  for  the  period  of  the  Statute  of  limir 
tations  will  be  a  sufficient  acceptance  of  a  dedication.  Many  of  the  decisions 
confound  the  user  sufficient  to  establish  a  dedication  with  that  requisite  to 
give  a  right  by  prescription.  The  distinction  however  is  clear.  The  inten« 
tion  of  the  owner  is  the  deciding  element.  Against  his  intention  to  devote 
the  land  to  the  use  of  the  public  must  be  brought  a  continuous  and  adverse 
user  for  the  period  of  limitation  to  give  the  public  a  permanent  easement  in 
his  land,  and  that  easement  is  a  prescriptive  right ;  whereas  if  an  intention 
to  set  aside  the  land  to  the  public  use  be  shown,  a  user  on  the  part  of  the 
public  is  pursuant  to  the  dedication,  and  will,  in  the  great  majority  of  States, 
be  sufficient  evidence  of  a  complete  acceptance  and  dedication,  if  continued  ' 
for  the  statutory  time ;  and  in  many  cases  user  for  less  than  that  time  is 
sufficient.  And  another  important  feature  is,  that  although  the  statutory 
time  may  have  elapsed,  yet  the  claim  of  right  under  a  dedication  may  be 
overthrown  by  disproving  the  intention  to  dedicate :  Kyle  v.  Logan,  87  HI.  04 ; 
whereas  an  adverse  daim  for  that  time  would  establish  an  incontrovertible 
right  by  prescription. 

^  It  is  upon  this  latter  branch  of  the  subject,  what  evidence  of  acceptance 
is  sufficient  when  the  use  has  not  continued  for  a  period  of  time  coeval  with 
the  Statute  of  Linutations,  that  the  most  delicate  questions  arise.  A  compre* 
hensive  sxmmiary  of  the  facts  of  importance,  as  evidence  to  establish  such 
acceptance,  is  given  by  Judge  Butlbs  in  OuthrU  v.  New  Haven,  81  Conn.  808, 
821 :  '  The  whole  matter,  acceptance  as  well  as  dedication,  has  been  left  by  a 
majority  of  the  Court  to  rest  on  the  principles  of  the  common  law  with  which 
it  originated.  These  principles  authorize  the  gift,  estop  the  giver  from  recall* 
ing  it,  and  presume  an  acceptance  by  the  public  where  it  is  shown  to  be  of 
common  convenience  and  necessity,  and  therefore  beneficial  to  them.  For 
the  purpose  of  showing  that  it  is  beneficial,  an  express  acceptance  by  the 
town  or  other  corporation  within  whose  limits  it  is  situate,  and  who  are  liable 
for  its  repair,  the  reparation  of  it  by  the  officers  of  such  corporation,  or  a 
tacit  acquiescence  in  the  open  public  use  of  it,  is  important ;  and  so  are  the 
acts  of  individuals,  — such  as  giving  it  a  name  by  which  it  becomes  generally 
known,  recognizing  it  upon  maps  and  in  directions,  using  it  as  a  descriptive 
boundary  in  deeds  of  the  adjoining  land,  or  as  a  reference  for  locality  in  ad- 
vertisements of  property,  etc.,  and  any  other  acts  which  recognize  its  useful- 
ness, and  tend  to  show  an  approval  of  the  gifts  by  the  members  of  the 
community  immediately  cognizant  of  it;  but  the  principal  evidence  of  its 
beneficial  character  will  be  the  actual  use  of  it  as  a  highway,  without  objec- 
tion, by  those  who  have  occasion  to  use  it  for  that  purpose.  Green  v.  Town  of 
Canaan,  29  Conn.  157.'" 
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In  Cincinnati  v.  Whitej  supra,  the  Supreme  Court  of  the  United  States  seem 
to  base  the  doctrine  of  dedication  implied  from  long  permiBsive  use  on  the 
ground  of  estoppel,  observing:  ^The  law  considers  it  in  the  nature  of 
an  estoppel  in  pais,  which  precludes  the  original  owner  from  revoking 
such  dedication.  It  is  a  violation  of  good  faith  to  the  public,  and  to  those 
who  have  acquired  private  property  with  a  view  to  the  enjoyment  of  the  use 
thus  publicly  granted."  Other  cases  have  adopted  this  reasoning  (see  Town 
of  Marion  v.  Skillman,  127  Indiana,  130 ;  11  Lawyers'  Rep.  Annotated,  55) ; 
but  Mr.  Angell  (Highways,  sect.  156)  strongly  combats  it,  declaring  it  **  not 
sanctioned  by  a  single  English  decision,"  and  that  the  true  doctrine  is  that 
an  intention  to  dedicate  may  be  inferred  from  the  fact  of  the  long  permissive 
use,  and  must  be  so  found  in  order  to  support  the  public  claim.  The  notion 
of  estoppel,  he  declares,  '<  is  foreign  to  the  principle  on  which  dedication  rests, 
and  does  but  form  an  excrescence  to  mar  the  simplicity  of  the  doctrine  as 
established  by  English  authority."  This  seems  to  be  a  mere  dispute  over 
phrases.  The  matter  does  not  rest  originally  in  bare  estoppel;  if  there  has 
been  a  dedicatory  intent,  there  is  no  need  of  estoppel ;  but  if  the  intention 
to  dedicate  is  lacking,  there  may  still  be  an  estoppel ;  and  this  is  probably  all 
that  Courts  have  meant  by  their  invocation  of  the  doctrine  of  estoppel. 

Some  cases  hold  that  a  very  long  user,  such  as  forty,  twenty,  or  fifteen 
years,  establishes  conclusive  proof  of  dedication ;  but  it  would  answer  no  use- 
ful purpose  to  cite  them,  as  they  do  not  hold  that  a  shorter  user  would  not 
answer.    See  Lemon  v.  Hayden,  13  Wisconsin,  150. 

As  to  the  second  branch  of  the  rule,  it  is  essential,  in  the  absence  of  other 
proof  of  intention,  that  the  use  by  the  public  should  be  an  exclusive  use  for 
highway  purposes,  and  for  the  prescriptive  time.  Weiss  v.  So.  Bethlehem,  136 
Fenn.  State,  294;  Dillon  on  Municipal  Corporations,  sect.  500.  The  latter 
says :  ^  But  where  there  is  no  other  evidence  against  the  owner  to  support  the 
dedication  but  the  mere  fact  of  such  user,  so  that  the  right  claimed  by  the 
public  is  merely  prescriptive,  it  is  essential,  to  maintain  it,  that  the  user  or 
enjoyment  should  be  adverse ;  that  it  was  with  a  claim  of  right,  and  uninter^ 
rupted  and  exclusive  for  the  requisite  length  of  time."  Warranted  by  Reming- 
ton V.  Millerd,  1  Rhode  Island,  03 ;  Thayer  v.  Boston,  10  Pickering  (Mass.), 
511 ;  31  Am.  Dec.  157 ;  TalboU  v.  Grace,  30  Indiana,  889;  05  Am.  Dec.  703 
Keyes  v.  Tait,  10  Iowa,  123;  Detroit  v.  Detroit,  ^c.  R.  Co.,  23  Michigan,  173 
Green  v.  Oakes,  17  Illinois,  240 ;  Smith  v.  State,  23  New  Jersey  Law,  130,  712 
Shatoangunk  Kill  Br.,  in  re,  100  New  York,  642 ;  Smith  v.  Gardner,  12  Oregon, 
221 ;  53  Am.  Rep.  342 ;  OnstoU  v.  Murray,  22  Iowa,  457;  Cyr  v.  Madore,  73 
Maine,  53 ;  Le  Roy  v.  Leonard  (Tennessee),  35  Southwestern  Reporter,  884 ; 
Madison  Township  v.  Gallagher,  159  Illinois,  105 ;  Stewart  v.  Frink,  04  North 
Carolina,  487 ;  55  Am.  Rep.  618 ;  State  v.  Bradbury,  40  Maine,  154 ;  Mander- 
schid  V.  CUy  of  Dubuque,  20  Iowa,  73 ;  4  Am.  Rep.  106.  In  the  New  York 
case  the  Court  said :  *'  Here  the  use  of  the  road  by  the  public  was  only  for 
about  four  years ;  and  if  mere  user  by  the  public  without  any  action  by  the 
town  authorities,  laying  out  or  recording,  or  improving  or  accepting  the  road, 
can  make  a  highway  (a  point  we  do  not  determine),  such  user  must  continue 
at  least  twenty  years." 
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In  AngeU  on  Highways,  sect.  143,  it  is  said,  after  citing  the  first  principal 
case  :  ^  Bat  in  a  recent  American  case  it  was  held  that  without  some  clear 
and  unequivocal  manifestation  of  an  intention  to  dedicate,  dedication  would 
not  be  presumed  until  after  the  lapse  of  twenty  years ;  and  this  seems  to  be 
the  view  more  generally  taken  by  American  Courts."  Citing  Hoole  v.  Attorney 
General,  22  Alabama,  190;  Noyes  v.  Word,  19  Connecticut,  250;  State  v. 
Thomas,  A  Harrington  (Delaware),  568;  State  v,  Gregg,  2  Hill  (South  Carolina), 
887 ;  Penquite  v.  Latorence,  11  Ohio  State,  274 ;  Epler  v.  Niman,  5  Indiana,  459 ; 
Letoiston  v.  Proctor,  27  Illinois,  414 ;  Jackson  v.  Sfniley,  18  Indiana,  247 ;  Dodge 
V.  Stacy,  39  Vermont,  560 ;  Bigelow  v.  HiUman,  37  Maine,  52 ;  State  v.  Green, 
41  Iowa,  693 ;  and  this  is  the  conclusion  stated  in  3  Kent's  Commentaries,  451 : 
*'  The  true  principle  on  the  subject,  to  be  deduced  from  the  authorities,  I 
apprehend  to  be,  that  if  there  be  no  other  evidence  of  a  grant  or  dedication 
than  the  presumption  arising  from  acquiescence  on  the  part  of  the  owner,  in 
the  free  use  and  enjoyment  of  the  way  as  a  public  road,  the  period  of  twenty 
jears  applicable  to  incorporeal  rights  would  be  required  as  being  the  usual 
and  analogous  period  of  limitation.  But  if  there  were  clear,  unequivocal,  and 
decisive  acts  of  the  owner,  amounting  to  an  explicit  manifestation  of  his  will 
to  make  a  permanent  abandonment  of  the  road,  these  acts  would  be  sufficient 
to  establish  the  dedication  without  any  intermediate  period."  This  view  is 
taken  in  Washburn  on  Easements,  p.  220,  citing  Hode  v.  Attorney-General, 
9upra ;  Gould  v.  Glass,  19  Barbour  (New  York  Supr.  Ct.),  179;  Smith  v.  State, 
8  Zabriskie  (New  Jersey),  130;  Huttor.  Tindall,  6  Richardson  Law  (So.  Car.), 
396 ;  Day  v.  AUender,  22  Maryland,  526. 

Some  cases  are  not  so  liberal,  and  hold  that  mere  user  by  the  public, 
although  uninterrupted,  and  however  long  continued,  unless  accompanied  by 
acts  showing  a  claim  of  rights  or  acceptance,  such  as  working  the  road,  keep- 
ing it  up,  repairing,  or  removing  obstructions,  does  not  vest  the  right  in  the 
public.  Johnson  v.  State,  6  Coldwell  (Tennessee),  532 ;  Hall  v.  McLeod,  2  Metcalfe 
(Kentucky),  101.  In  the  latter  the  Court  said :  <<  It  cannot  be  admitted  that 
where  the  proprietor  of  land  has  a  passway  through  it  for  his  own  use,  the 
mere  permissive  use  of  it  by  others  for  half  a  century  would  confer  upon 
them  any  right  to  its  enjoyment.  So  long  as  its  use  is  merely  permissive,  it 
confers  no  right;  but  the  proprietor  can  prohibit  its  use  or  discontinue  it 
altogether  at  his  pleasure.  A  different  doctrine  would  have  a  tendency  to 
destroy  all  neighborhood  accommodation  in  the  way  of  travel ,  for  if  it  were 
once  understood  that  a  man,  by  allowing  his  neighbors  to  pass  through  his 
farm  without  objection  over  the  passway  which  he  himself  used,  would  there- 
by, after  the  lapse  of  twenty  or  thirty  years,  confer  on  him  a  right  to  have  the 
passway  to  be  kept  open  for  his  benefit  and  enjoyment,  a  prohibition  against  all 
such  travel  would  immediately  ensue."  «  According  to  the  principles  of  the 
common  law,  a  right  to  any  incorporeal  hereditament  may  be  acquired  by  length 
of  time.  This  mode  of  acquisition  is  denominated  prescription,  and  is  founded 
on  uninterrupted  use  and  enjoyment  time  out  of  mind,  or  in  other  words,  for 
such  a  length  of  time  that  the  memory  of  man  runneth  not  to  the  contrary. 
Such  an  enjoyment  of  the  use  does  not  merely  create  a  presumption  of  a  right, 
but  is  conclusive  evidence  of  its  existence.    The  enjoyment  however  of  an 
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incorporeal  hereditament  for  twenty  years  only  furnishes  a  presumption  of  a 
legal  title,  which  may  be  confirmed  or  repelled  by  the  circumstances  incident 
to  its  use  and  enjoyment." 

So  in  Phipps  y.  Staiej  7  Blackford  (Indiana),  612,  where  a  road  through  an- 
coltiyated  lands  of  the  United  States  had  been  used  as  a  highway  for  more  than 
twenty  years,  the  Ck>urt  said :  <<  We  do  not  think  this  doctrine  of  dedication, 
inferred  from  user,  is  at  aU  applicable  to  the  extensive  uncultivated  domain  of 
the  United  States.  There  is  no  one  to  watch  and  guard  against  encroachment. 
It  is  impossible  that  the  general  government  should  know  whether  its  un- 
seated lands  are  used  for  highways  or  not.  There  cannot  therefore  exist  that 
consent  by  the  owner  to  the  use  of  his  land  for  a  road,  from  which  a  dedicsr 
tion  can  be  presumed."  To  the  same  effect:  Priickardy.  Aikinsan,4:  New 
Hampshire,  9;  State  v.  Nudd^  23  ibid.  327 ;  Harding  v.  Jasper,  14  California, 
642 ;  Hutfo  v.  Tindall,  6  Richardson  Law  (So.  Car.X  306;  Irving  v.  Ford,  32 
N.  W.  Reporter,  Michigan,  601.  And  in  Root  v.  CommomoeaUhj  98  F^nn. 
State,  170 ;  42  Am.  Rep.  614,  where  the  owner  of  land  on  a  river  established 
a  ferry  across  it,  and  for  access  to  it  opened  and  kept  in  repair  a  lane  throng 
his  land,  and  the  public  used  the  lane  for  access  to  the  river  from  a  high- 
way for  more  than  twenty-one  years,  and  the  owner  discontinued  the  ferry  and 
barred  up  the  lane,  held,  that  the  public  had  not  aoquired  a  prescriptive  right 
of  passage  over  the  land. 

The  English  rule  however  was  adopted  in  Pennsylvania  at  an  early  day 
(since  changed  by  statute),  and  mere  use  for  twenty-one  years  was  held  prima 
facie  evidence  of  the  right.  Worrall  v.  Rhoads,  2  Wharton,  427 ;  Reimer  v. 
Sttdfer,  20  Penn.  State,  458. 

The  subject  is  regulated  by  statute  in  many  of  the  States. 


No.  3.  — YOUNG  V.  CUTHBERTSON. 

(H.  L.  appeal  FBOM  SCOTLAND,  1854.) 

No.  4  — DUNCAN  v.  LEES. 
(second  trial  court  of  session,  1871.) 

RULE. 

Where  (as  in  the  law  of  Scotland)  a  public  way  is  es- 
tablished by  prescription:  — 

(a)  It  is  necessary  to  show  the  termini  in  a  public 

place  at  each  end. 
(6)  It  is  sufficient  to  prove  the  public  use  of  the  way 
over  the  heus  in  dispute,  and  to  prove  that  the 
people  so  using  it  proceeded  on  their  way  and 
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arrived  at  a  public  place,  without  showing  how 
they  got  there.  The  presumption  is  that  they 
proceeded  lawfully  from  the  place  in  dispute 
to  the  terminus. 
(c)  Where  a  small  natural  harbour  on  the  sea-coast 
is  proved  from  the  time  of  living  memory  to 
have  been  occasionally^  though  not  frequently, 
resorted  to  by  fishing  and  pleasure  boats,  there 
is  evidence  from  which  a  jury  may  infer  that 
the  harbour  is  a  public  place  so  as  to  be  a  good 
terminus  for  a  way  of  which  the  public  user  for 
a  like  period  has  been  proved. 

Yonng  V.  Cnthbertflon  and  others. 

1  Pateraon  (So*  App.),  300-315  {a,  c.  1  Macfiueen,  465). 

[He  printed  hbxe  b/  permlaaioD  of  MeiBm,  Wm.  Qtoen  &  Soqa,  propridlora  of  the 
copytightB  ] 

Highway.  —  Public.  —  Right  of    Way.  —  Terminutf  of  Way.  —  Evidevice.  — 
Issue*  —  Bill  of  ExcepHmis. 

In  am  action  of  declarator  that  there  existed  a  public  rfgbt  of  way  [SO 9] 
through  tbe  lands  of  th**  defend rr,  the  Court  of  Session  approved  of  this 
iBiue  to  try  the  question:  "  Wheilier,  for  forty  yeara  and  upwards  prior  to  tlie 
year  1827^  or  fur  time  intmemoriiilT  there  existed  a  public  right  of  way  for  foot 
paaaengerfl  from  the  Eirktown  of  Burntisland^  and  harlwur  aud  royal  burgh  of 
Burntialandi  or  one  or  more  of  them^  leading  west  ward,  along  or  upon  the  mar- 
gin of  the  sea  beachj  through  the  defender's  lands,  to  the  weutem  extremity 
thereof,  and  thence  proceeding  to  Starleybnm  port  and  harboar,  and  Uj  the  port 
and  harbour  and  old  and  new  villages  of  Aberdour,  or  to  one  or  more  of  them  f  " 
On  a  Bill  of  Ejcpeptions :  — 

Held  (affirming  judgment),  (1)  That  it  was  mifficient  for  the  pursuers  to 
prove  that  there  existed  a  public  road  to  Starleyhum,  and  that  it  was  not  neces- 
sary to  prove  that  it  was  a  pal>lic  place  ;  nor,  supposiuf:?  it  not  to  be  a  public 
plrtce,  what  means  of  exit  the  public  had  therefrom  to  a  public  place ;  and 
(2)  That  iu  considering  what  was  the  road  put  iu  hme,  the  isene  alnne  was  to 
he  looked  at^  and  that  it  waa  not  competent  to  construe  the  issue  by  a  reference 
to  the  recordp 

A  public  right  of  way  means  a  right  of  way  from  one  public  place  to  another 
pnblLo  pla<^,  but  there  may  also  be  a  public  way  like  a  cul  de  sac  in  a  town* 

Young  brought  this  case  under  review  of  the  House  of  Lords  by 
two  appeals,  pleading  in  the  first  appeal  that  the  interlocutor  of 


528  HIGHWAY  (including  PUBLIC  BRIDGE). 

Vo.  8.  — Toang  ▼.  OathbertMn,  1  Patenon  (8o.  App.),  800,  810. 

20th  Dec,  1851,  disallowing  the  exceptions  to  the  ruling 
[*310]  of  *the  Judge  at  the  trial,  should  be  reversed,  because: 

"  1,  The  words  of  the  issue  rendered  it  necessary  for  the 
respondents  to  prove  a  right  of  public  footpath  not  only  to  Starley- 
bum,  but  beyond  that  place  westward  through  the  grouiids  or 
policy  of  Lord  Morton,  to  the  port  and  harbour  or  the  old  or  new 
villages  of  Aberdour.  —  (1st  exception. )  2.  At  all  events,  in  order 
to  entitle  the  respondents  to  claim  a  verdict  establishing  a  right 
of  public  way  only  so  far  as  Starleyburn,  it  was  necessary  for 
them  to  prove  that  Starleyburn  port  and  harbour  was  a  public  place, 
and  as  such  had  existed  for  forty  years  prior  to  1827.  —  (2nd,  3rd, 
and  1st  part  of  5th  exception.)  Stair,  ii.,  tit  7,  §  10;  Bodgers  v 
Harvey,  4  Murr.  29;  Crawford  v.  Menzies,  11  D.  1130.  3.  It 
was  not  competent  to  direct  the  jury  to  return  a  verdict  finding  a 
public  right  of  way  from  Kirktown  to  Starleyburn,  and  from 
Starleyburn  directly  north  to  the  turnpike  road  between  Burnt- 
island and  Aberdour.  — (First  part  of  4th  and  5th  exceptions.) 
4  The  direction  that  it  would  be  sufficient  to  support  the  right 
of  way  claimed  in  the  issue,  if  parties  going  from  Burntisland 
to  Stwleybum  '  from  thence  could  and  did  proceed  by  the  road  to 
Aberdour, '  was  erroneous ;  inasmuch  as  it  left  it  to  the  jury  to 
find  a  public  right  of  way  from  Starleyburn  to  the  turnpike  road, 
although  passengers  had  not  used  the  road  between  Starleyburn 
and  the  high  road  for  forty  years  prior  to  1827.  —  (Last  part  of 
fourth  exception. )  5.  There  was  no  proper  evidence  of  possession 
by  the  public  of  such  line  of  road  between  Starleyburn  and  the 
turnpike  road  during  forty  years  prior  to  1827,  sufficient  to  go  to 
the  jury.  — (6th  exception.)  6.  A  direction  ought  to  have  been 
given  to  the  jury  that  evidence  of  the  interruption  of  the  right  of 
way  claimed  for  twenty-two  years  after  1827,  acquiesced  in  by 
the  public  during  that  period,  was  sufficient  to  exclude  the  right 
claimed  on  the  part  of  the  public.  — (7th  exception.)  Bell's 
Principles,  §  946;  Bodgers  v.  Harvey,  10th  July,  1827;  F.  C; 
3  W.  S.  258.  7.  The  8th  exception  ought  to  have  been  sustained, 
which  was  taken  to  the  following  direction  of  the  presiding  Judge: 
'  That  if  evidence  was  given  to  the  jury  satisfactory  to  their  minds 
of  the  existence  of  a  public  footpath  as  far  back  as  the  memory 
of  living  witnesses  could  be  expected  to  extend,  although  such 
testimony  did  not,  either  in  any  instance,  or  only  in  a  few  cases, 
go  back  distinctly  as  far  as  forty  years  prior  to  1827,  it  was  com- 
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patent  for  the  jury  to  presume,  and  when  the  evidence  was  con- 
sistent and  uncontradicted,  the  jury  ought,  in  point  of  law,  to 
presume  from  such  proof  of  the  exercise  of  a  right  of  way  uninter- 
rupted so  far  back  as  living  testimony  can  go,  a  previous  enjoy- 
ment corresponding  to  the  manner  in  which  it  had  been  enjoyed 
during  the  period  embraced  in  the  evidence,  if  in  itself  satisfactory 
to  them  as  to  that  period ;  and  that  the  defender  was  not  entitled 
to  the  verdict,  on  the  ground  that  the  evidence  so  laid  before  them 
did  not  positively  apply  to  the  first  years  of  that  period  of  forty 
years,  supposing  that  the  testimony,  in  their  opinion,  did  not 
directly  reach  to  these  earlier  years. ' " 

By  a  second  appeal,  he  maintained  that  the  interlocutor  of  26th 
January,  1850,  repelling  a  preliminary  defence  to  the  title  to  sue, 
and  that  of  27th  June,  1851,  fixing  the  form  of  issue  to  try  the 
case,  should  be  reversed,  because :  "  1.  Effect  ought  to  have  been 
given  to  the  preliminary  defences  stated  by  him.  Crawford  v. 
Afenzies,  11  D.  1130.  2.  If  it  should  be  held  that  the  proper  con- 
struction of  the  issue  settled  by  the  interlocutor  of  27th  June, 
1851,  relieves  the  respondents  from  the  onris  of  proving  that  the 
road  claimed  by  them  proceeds  throughout  its  course  along  or  near 
to  the  seashore  or  top  of  the  sea  beach  from  Kirktown  of  Burnt- 
island to  the  two  villages  of  Aberdour,  or,  at  all  events,  to  some 
public  place,  that  interlocutor  should  be  reversed.  3.  That  inter- 
locutor was  erroneous,  in  so  far  as  it  did  not  allow  the  appel- 
lant an  issue  of  acquiescence  on  the  part  of  the  public  in  the 
obstructions  which  prevented  the  use  of  the  road  between  1827 
and  1849,  a  period  of  twenty-two  years;  or,  at  all  events,  in  so 
far  as  the  issue  excluded  from  the  investigation  the  period  between 
1827  and  1849,  the  date  of  the  action.  4  The  exceptions  stated 
for  the  appellant  to  the  charge  of  the  presiding  Judge  ought  to 
have  been  allowed.  5.  The  verdict  ought  to  be  set  aside,  in 
respect  of  ambiguity,  because  not  establishing  by  what  line  of 
way  foot  passengers  are  to  proceed  from  Starleyburn  to  Aberdour ; 
and  in  respect  of  surprise  on  the  part  of  the  appellant,  as  it  neces- 
sarily adopted  a  line  of  road  of  which  no  previous  notice  was 
given  on  the  record.  6.  The  pleas  of  acquiescence  and  homologa- 
tion stated  by  the  appellant  ought  to  be  sustained. " 

The  respondents  in  their  printed  case  supported  the  'findings  of 
the  Court  and  verdict  on  the  following  grounds :  "  1.  As  the  jury 
found  that  foot  passengers  exercising  the  right  of  way  in  dispute 
VOL.  XII.  —  34 
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did,  prescriptively  or  iminemorially,  proceed  onwards  from  Star- 
leybum  port  and  harbour  to  the  port  and  harbour  and  to  the  old 
and  new  villages  of  Aberdour,  it  was  unnecessary  to  consider 
what  might  have  been  the  rule  of  law  applicable  either  to  a 
finding  expressly  negativing  the  exercise  of  a  right  of  way  from 
Starleybum  onward  to  Aberdour,  or  of  a  finding  simply  affirming 
such  right  of  way  from  Burntisland  to  Starleybum.     2.  Supposing 
the  jury  had  affirmed  the  right  of  way  simply  from  Burntisland 
to  Starleybum  port  and  harbour,  that  would  have  been  a  valid  and 
sufficient  verdict  for  the  respondents.     3.  No  verdict  having  been 
retumed  in  the  terms  referred  to  in  the  appellant's  sixth  exception, 
that  exception  became  inapplicable;  and,  even  if  it  were  other- 
wise, the  exception  itself  was  erroneous,  both  in  law  and  with 
reference  to  the  evidence,  and  the  relative  direction  objected  to, 
in  the  appellant's  fourth  exception,  was    unobjectionable.    4 
Because  proof  that  foot  passengers  exercising  the  right  of 
[*311]  way  in  dispute  through  the  appellant's  lands,  *and  pro- 
ceeding onwards  to  Starleybum  port  and  harbour,  could  and 
did,  prescriptively  or  immemorially,  proceed  thence  to  the  port 
and  harbour  and  old  and  new  villages  of  Aberdour,  whether  through 
the  grounds  of  Lord  Morton  or  by  the  highway,  or  otherwise, 
was,  in  any  view,  competent  and  sufficient  to  entitle  the  respond- 
ents to  a  verdict ;  and  it  was  not  necessary  for  the  respondents  to 
prove  that  such  foot  passengers  passed  exclusively  through  the 
grounds  of  Lord  Morton,  or  substantially  and  conclusively  to  es- 
tablish a  right  of  public  footpath  through  his  Lordship's  grounds. 
5.  Because  the  question  to  be  tried  under  the  issue  was  simply 
the  right  of  way  through  the  appellant's  lands,  and  it  was  jus 
tertii  to  the  appellant  in  what  line  or  lines  fool  passengers,  exer^ 
cising  that  right,  afterwards  proceeded  onwards  to  the  port  and 
harbour  and  old  and  new  villages  of  Aberdour,  or  how  they  passed 
through  the  lands  of  other  parties  whose  rights  could  not  be 
adjudicated  upon  in  this  cause.    6.  Because  the  appellant's  seventh 
exception  —  which  was  not  insisted  on  in  the  Court  below  —  was 
excluded  by  the  terms  of  the  issue,  besides  being  in  itself  unten- 
able both  in  fact  and  in  law.     7.  Because  evidence  of  the  exercise 
of  a  public  right  of  way  as  far  back  as  living  testimony  can  be 
expected  to  extend,  although  not  in  every  instance,  or  only  in  a 
few  instances,  reaching  backwards  for  forty  years,  presumes  the 
exercise  of  the  right  for  the  full  period  of  forty  years ;  and  the 


K.  C.  VOL.  XII.]      HIGHWAY  (INCLUDING  PUBLIC  BRIDGE).  531 

Vo.  8. — Toang  ▼.  Cathbcrtion,  1  Pfttanon  (8e.  App.)t  311. 

direction  of  the  presiding  Judge  objected  to  in  the  appellant's 
eighth  exception  was  correct  and  sound  in  law. 

Lord  Advocate  Moncrieff,  Bolt,  Q.  C,  and  A.  A  Hutchison, 
for  appellant  —  The  pursuer  having  claimed  a  definite  line  of  road, 
which  was  described  in  the  summons,  that  was  all  which  he  was 
at  liberty  to  establish  by  evidence,  and  any  issue  which  varied 
in  its  description  was  incompetent  Now,  the  summons  described 
the  road  as  proceeding  from  the  Eirktown  of  Burntisland,  along 
the  seashore  by  Starleybum  to  Aberdour,  —  thereby  using  Starley- 
bum  merely  as  a  finger-post  to  indicate  the  direction.  But  the 
issue  set  up  a  road  proceeding  from  the  Kirktown  to  Starleyburn 
and  old  and  new  Aberdour,  or  to  one  or  more  of  them,  —  thereby 
making  Starleyburn  the  terminus,  which  it  was  not  alleged  to  be 
in  the  summons.  This  was,  therefore,  an  entirely  new  and  distinct 
road,  and  such  an  issue  ought  not  to  have  been  allowed,  even  assum- 
ing that  Starleybum  was  a  public  place.  But  Starleybum  was  not 
a  public  place,  in  fact,  and  was  proved  not  to  be  so  at  the  trial. 
Now,  by  the  law  of  Scotland,  there  can  be  no  public  right  of  way 
which  does  not  lead  to  some  public  place  as  a  terminus.  Stair, 
ii.  7,  10,  per  Adam,  Chief  C. ,  in  Rodgers  v.  Harvey ^  4  Murr.  29  ^ 
also  3  W.  S.  251 ;  Crawford  v.  MensAes;  per  Lord  Fullerton,  in 
CtUhbertson  v.  Young ;  per  Lord  Cranwobth,  L.  C.  ,  in  CampbeH 
V.  Lang,  1  Paterson,  236 ;  1  Maijq.  App.  451 ;  25  Sc.  Jur.  393. 
There  can  be  no  such  thing  as  a  servitude  of  recreation  or  saunter- 
ing over  another's  ground.  Dyce  v.  Hay,  1  Paterson,  83 ;  1  Macq. 
App.  305 ;  24  Sc.  Jur.  465.  There  is  also  an  English  authority, 
Woodyer  v.  Eadden,  5  Taunt  125  (14  R  R  706).  The  only 
apparent  hostile  authority  is  Elchies'  Annot,  but  that  is  an 
apocryphal  work,  the  author  being  unknown.  Such,  therefore, 
being  the  law,  it  was  absolutely  necessary  for  the  pursuers,  seeing 
that  Starleyburn  had  not  been  a  public  place  for  the  prescriptive 
period,  to  prove  that  the  road  went  to  Aberdour,  which  could 
only  be  done  by  proving  that  it  went  through  Lord  Morton's 
lands  (first  four  exceptions).  But  the  Judge  told  the  jury  it  did 
not  matter  whether  Starleybum  had  been  for  forty  years  a  public 
place  or  not,  and  that  it  was  enough  if  passengers  could  get  in 
any  way  from  Starleybum  to  the  turnpike  road  leading  to  Aberdour ; 
whereas  there  was  no  proof  of  any  right  of  way  between  Starley- 
bum and  the  tumpike  road,  nor  was  any  such  road  alleged  in  the 
summons. 
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[Lord  Chancellor.  —  Why  go  back  to  the  Bummons  ?  The 
summons  might  perhaps  show  that  no  such  issue  ought  ever  to 
have  been  granted ;  but  in  considering  whether  a  direction  to  the 
jury  was  proper  under  a  particular  issue,  of  what  use  is  it  to  refer 
to  the  summons  ?] 

In  construing  an  issue  we  can't  go  beyond  the  record.  That 
can  only  be  proved  which  is  alleged  in  the  summons.  If,  there- 
fore, the  summons  set  forth  a  particular  road,  no  other  road  could 
be  proved  at  the  trial;  and  yet  the  Judge  told  the  jury  it  was 
immaterial  to  prove  that  this  road  went  through  Lord  Morton's 
ground;  indeed,  he  said  that  even  if  the  passengers  trespassed 
through  Lord  Morton's  lands  after  reaching  Starleybum,  that 
would  be  immaterial. 

[Lord  Chancellor.  — That,  certainly,  would  be  bad  law  to  lay 
down  to  a  jury.  It  is  not  very  happily  expressed,  but  the  Judge 
no  doubt  meant  that  it  was  not  necessary  to  prove  that  there  was 
a  public  right  of  way  through  'Lord  Morton's  grounds,  it  being 
presumed  that  people  could  get  lawfully  to  some  public  place 
beyond  Starleybum.  The  substance  of  the  issue  was,  whether 
there  was  a  public  right  of  way  through  the  appellant's  lands.] 

There  was,  however,  no  evidence  that  people  could  get  lawfully 
from  Starleybum  to  the  turnpike  road.  Then  the  issue  was 
wrongly  framed,  inasmuch  as  it  laid  the  use  to  be  for  forty  years 
prior  to  1827,  instead  of  forty  years  prior  to  1849,  the  commence- 
ment of  the  action.  This  was  also  a  variance  from  the  summons, 
and  it  operated  unjustly,  because  it  prevented  us  giving  evidence 
of  the  important  fact,  that  the  public  by  acquiescence  since  1827 
had  lost  the  right  of  way,  if  they  ever  had  any.  The  acquiescence 
of  the  public  for  so  long  a  period  as  twenty-two  years  would,  in 
point  of  law,  exclude  their  claim  altogether.  Bell's  Pr.,  s.  945; 
Ayton  V.  Melville,  Mor.  App. ,  "  Property,  *  No.  6 ;  Marquis  of 
Abercom  v.  Langmuir,  20  May,  1820,  F.  C.  ;  Duke  of 
[*  312]  Portland  v.  *  Samson,  5  D.  476.  Such  at  least  is  the  case 
of  private  individuals,  and  there  seems  no  reason  why  the 
public  should  not  lose  a  right  of  this  nature  in  the  same  way. 

[Lord  Chancellor.  —  But  how  can  a  few  individuals,  by  acqui- 
escence, bind  the  public  ?  A  proprietor  may  cause  an  intermption, 
but  it  does  not  follow  that  a  jury  would  hold  such  interruption  to 
be  lawful.] 

The  private  proprietor  can  raise  a  declarator  against  two  or 
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tliree  individuals,  and  a  decree  in  that  declarator  will  effectually 
bind  the  public.  So,  coaversely,  there  seems  no  reason  why  the 
public  may  not  lose  by  disuse  or  acquiescence  their  right  of  way. 
Lord  LYNDHUR8T,  in  Bodgers  v.  Harney,  3  W.  S.  251,  said,  "  A 
subsequent  interruption  not  acquiesced  in  will  not  bar  the  public;  * 
thereby  implying,  that,  if  acquiesced  in,  it  would  bar  the  public. 
This  is  not  like  the  case  of  a  public  trust,  against  which  prescrip- 
tion would  not  run,  but  it  is  a  quasi  patrimonial  right,  which, 
though  it  might  be  gained  by  forty  years'  prescription,  might  be 
lost  by  interruption  and  acquiescence  for  a  much  shorter  period 
(The  eighth  exception  is  fully  noticed  in  the  judgment) 

Solicitor-General  Bethell,  and  Anderson,  Q,  C. ,  for  respondents, 
were  not  called  upon. 

Lord  Chancellor  Ceanworth.  — My  Lords,  iu  this  case  there 
aiQ  two  appeals :  one  against  the  interlocutor  settling  the  form  of 
the  issue,  and  the  other  upon  certain  exceptions  which  were  taken 
by  the  defender  to  the  direction  of  the  learned  Judge  who  tried 
the  issue.  The  reason  why  I  am  proceeding  to  move  your  Lord- 
ships to  give  judgment  in  this  case,  after  having  heard  the  case  of 
the  appellant  only,  is,  because  I  am  of  opinion  that  the  arguments 
have  not  at  all  shaken  the  propriety  of  the  course  which  was 
taken  in  the  Court  below,  and  therefore  there  is  no  necessity  for 
fuither  occupying  your  Lordships*  tiiua 

The  question  arose  in  this  way :  A  claim  was  aet  np  to  a  right 
of  way  to  the  public  from  Burntisland  to  the  seashore,  in  front 
of  property  now  belonging  to  the  original  defender,  the  present 
appellant,  Mr.  Young,  to  a  place  called  Starleybum,  and  from 
thence  on  to  Aberdour,  The  summons  was  set  out^  the  defender 
denied  that  there  was  any  such  right  of  way,  and  eventually  an 
issue  was  directed  in  these  terms :  "  Whether  for  forty  years  and 
upwards  prior  to  the  year  1827,  or  for  time  immemorial,  there 
existed  a  public  right  of  way  for  foot  passengers  from  the  Kirk- 
town  of  Burntisland,  and  harbour  and  royal  burgh  of  Burntisland, 
or  one  or  more  of  them,  leading  westwards,  along  or  upon  the 
margin  of  the  eea  beach,  through  the  defender's  lands,  to  the 
western  extremity  thereof,  and  thence  proceeding  to  Starleyburn 
port  and  harbour,  and  to  the  port  and  harbour  and  old  and  new 
villages  of  Aberdour,  or  to  one  or  more  of  them  ? " 

Now,  one  of  the  pleas  before  your  Lordships  is  as  to  the  propriety 
of  that  issue.     It  is  said  that  the  issue  was  directed  in  an  improper 
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form  upon  one  or  two  grounds.  First  of  all,  it  was  said  that  the 
issue  was,  Whether,  for  forty  years  prior  to  the  time  of  commenc- 
ing the  proceedings,  there  existed  this  public  right  of  way  ?  I  am 
rather  inclined  to  think  that  that  would  have  been  a  more  correct 
mode  of  directing  the  issue ;  but  that  is  an  objection  which  cannot 
lie  in  the  mouth  of  the  present  appellant  It  was  the  other  party 
who  would  have  had  to  complain  of  his  being  put  to  prove  more 
than  he  ought  to  have  been  put  to  prove ;  namely,  that  he  was  put 
to  prove  the  right  of  way  for  time  immemorial,  or  for  forty  years 
and  upwards  prior  to  the  year  1827,  —  that  is,  from  the  year  1787, 
—  whereas,  in  truth,  it  would  have  been  sufficient  for  him  to  have 
proved  the  right  of  way  for  forty  years  prior  to  the  commencement 
of  these  proceedings,  which  was  in  the  year  1849.  I  am  rather 
inclined  to  think  that  that  would,  in  the  respondents'  mouth, 
have  been  an  objection ;  but  it  does  not  at  all  lie  in  the  mouth  of 
the  present  appellant  to  set  up  that  objection,  because  to  him  it 
was  an  advantage  instead  of  a  disadvantage  that  there  was  too 
onerous  an  issue  imposed  upon  the  other  side.  It  was  supposed 
that,  by  this  form  of  directing  the  issue,  he,  the  appellant,  was 
shut  out  from  an  advantage  which  he  otherwise  would  have  had, 
in  proving  that  during  twenty-two  years  (from  1827  to  1849)  he 
had  been  in  possession  of  the  property,  and  that  he  had  either 
constantly,  or  nearly  constantly,  shut  out  people  from  the  enjoy- 
ment of  this  supposed  right  of  way.  That  is  quite  immaterial. 
The  issue  had  not  shut  him  out  from  proving  these  facts,  because 
when  the  pursuer  undertook  to  prove  that,  for  time  immemorial, 
or  for  forty  years  and  upwards  prior  to  1827,  there  existed  a  public 
right  of  way,  the  fact  that  for  the  last  twenty-two  years  the  public 
had  been  excluded  (if  they  had  been  excluded)  would  have  been 
just  as  relevant  as  upon  an  issue,  whether  for  forty  years  preceding 
the  action  there  had  been  a  public  right  of  way.  The  issue  has, 
in  the  form  in  which  it  was  directed,  imposed  upon  the  party  who 
was  to  maintain  the  affirmative  the  burden  of  proving  the  right 
of  way  too  far  back  probably ;  but  that  is  an  objection  not  lying 
in  the  mouth  of  Mr.  Young,  though  it  would  have  been  a  good 
objection  in  the  mouth  of  the  other  party.  I  think,  therefore, 
there  is  no  ground  for  setting  aside  this  interlocutor. 

Then  it  is  said  the  issue  was,  Whether  there  was  this  public 
right  of  way  to  Starleyburn  port  and  harbour,  and  to  the  port  and 
harbour  and  old  and  new  villages  of  Aberdour,  or  to  one  or  more  of 
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them  ?  That,  it  is  said,  was  an  objectionable  form  of  framing  the 
issue,  for  this  reason :  Starleybnm  port  and  harbour,  it  is  alleged, 
is  not  a  public  place,  and  if  it  is  not  a  public  place, 
*  the  right  of  way  up  to  that  non-public  place  would  not  [♦  313] 
be  a  public  right  of  way.  But  this  objection  is  involved 
in  two  contradictions,  inasmuch  as  what  the  pursuers  undertook 
to  prove  was  the  existence  of  a  public  right  of  way  "  to  Starley- 
bum  port  and  harbour,  and  to  the  port  and  harbour  and  old  and  new 
villages  of  Aberdour,  or  to  one  or  more  of  them. '  Assuming  that 
a  public  right  of  way  means  a  right  of  way  from  one  public  point 
to  another  public  point,  the  pursuers,  in  order  to  establish  this 
right  of  waj,  must  prove  either  that  Starleybum  port  was  of 
itself  a  public  place,  or  if  not,  that  this  right  of  way  was  a  public 
right  of  way,  because  it  went  on  beyond  Starleybum  port  Al- 
though I  do  not  think  that  this  issue  is  framed  in  the  most  apt 
mode  in  which  the  issue  might  have  been  framed,  yet  it  distinctly 
raises  the  point  which  was  meant  to  be  tried,  and  the  only  point 
which  ought  to  be  tried,  namely,  whether  there  was  a  public  right 
of  way  for  forty  years  in  front  of  the  grounds  of  the  defender,  Mr. 
Young  ? 

Obiter,  there  was  an  objection  made  as  to  whether  the  law  had 
been  rightly  laid  down  in  some  prior  cases.  One  case  which  was 
before  your  Lordships'  House  last  sessions  suggests  that  a  public 
right  of  way  means  a  right  of  way  from  one  public  place  to  another. 
I  believe  that,  for  a  common  purpose,  that  is  quite  accurately 
stated ;  by  which  I  mean,  if  Starleybum  had  been  a  mere  private 
house,  and  the  public  had  been  in  the  habit  of  going  from  Burnt* 
island  to  Starleybum  and  back  again,  that  would  not  have  been  a 
public  right  of  way.  The  proof  of  that  is  this :  If  the  owner  of 
the  lands  through  which  the  way  went  had  purchased  this  private 
house,  he  could  have  destroyed  the  house  and  shut  the  way,  and 
there  would  have  been  an  end  of  it  Generally  speaking,  a  public 
right  of  way  means  a  right  of  way  from  one  public  place  to  some 
other  public  place.  It  was  suggested  that  that  description  may 
not  be  always  perfectly  accurate,  because  there  may  be  a  place 
like  a  ctU  de  sac  in  a  town;  and  perhaps  the  existence  of  such 
places  may  show  that  there  may  be  cases  in  which  that  descrip- 
tion is  not  quite  accurate ;  but  for  a  common  purpose  it  is  accurate 
to  say,  that  a  public  way  means  a  public  way  from  one  town  to 
another,  or  from  one  public  road  to  another  public  road,  with  a 
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public  terminus  at  each  end.  That  being  so,  that  settles  the 
appeal,  so  far  as  relates  to  the  form  of  the  issue. 

Now,  my  Lords,  I  come  to  the  more  material  aiguments,  upon 
which  I  think  there  is  no  doubt  at  all,  namely,  the  numerous 
exceptions  which  were  taken  to  the  directions  given  by  the  learned 
Judge  to  the  jury.  There  were  no  less  than  eight  exceptions 
taken,  and  it  appears  to  me  that  they  have  all  entirely  fallen  to 
the  ground.  I  have  only  to  state  what  those  exceptions  are,  and 
the  few  observations  I  shall  make  will  show  why  I  think  they 
are  utterly  unfounded. 

The  first  exception  is :  **  His  Lordship  directed  the  jury  that 
the  pursuer's  case,  under  the  words  of  the  issue,  did  not  render  it 
necessary  for  them  to  prove  a  right  of  footpath  through  the  grounds 
or  policy  of  Lord  Morton  to  the  port  and  harbour  or  the  old  or 
new  villages  of  Aberdour. "  No  doubt  the  road  which  was  de- 
scribed was  the  road  passing  through  the  grounds  of  the  defender 
Mr.  Yoimg,  and  described  as  continued  on  to  Aberdour  through 
the  grounds  of  Lord  Morton.  I  take  it,  it  was  so.  I  think  that 
that  is  not  quite  accurate,  because  the  road  is  described  in  the 
summons  and  condescendence  as  going  through  the  grounds  of 
Lord  Morton  after  it  had  left  the  defender's  grounds  It  was 
perhaps  necessary  to  show  that  the  road  which  went  through  the 
defender's  ground,  in  some  mode  or  other,  went  through  Lord 
Morton's  ground  on  towards  Aberdour.  Perhaps  that  was  bo; 
but  it  would  be  tying  up  the  pursuers  far  too  strongly  and  strictly 
to  say,  having  proved  all  that  was  held  to  be  material  between 
the  pursuers,  who  are  the  public,  and  the  defender,  Mr.  Young, 
namely,  that  there  was  a  public  right  of  way  through  his  grounds, 
that  they  would  be  thrown  back,  because  they  did  not  carry  it 
on  to  Aberdour  precisely  in  the  mode  they  had  indicated.  That 
is  not  a  part  of  the  issue.  All  that  was  material  in  the  issue 
was,  whether  there  was  a  right  of  way  through  the  defender's 
grounds  to  Aberdour,  so  as  to  become  a  public  right  of  way.  The 
circumstance  that  the  road  went  to  Aberdour  through  Lord 
Morton's  grounds  was  immaterial  to  the  issue.  So  the  learned 
Judge  thought,  and,  as  I  think,  quite  rightly.  Therefore  the  first 
exception  falls  to  the  ground. 

Then  it  is  said  in  the  second  exception :  *  His  Lordship  directed 
the  jury  that  it  was  suflBcient  if  a  public  right  of  way  should  be 
established  to  Starleybum.  *     The  issue  raised  the  point  whether 
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there  was  a  public  right  of  way  inter  alios  locos  to  Starleyburn ; 
and  his  Lordship  directed  that  it  was  quite  suj£cient  if  the  jury 
found  that  there  was  such  a  public  right  of  way.  No  doubt  that 
was  perfectly  right.  If  Starleyburn  port  is  not  a  public  place, 
upon  which  subject  there  is  a  good  deal  of  conflicting  evidence, 
then,  in  order  to  prove  a  public  right  of  way,  the  party  must 
prove  that  the  road  at  Starleyburn,  and  beyond  Starleyburn,  on  to 
Aberdour,  is  a  public  road.  So  the  learned  Judge  held,  and  so  I 
quite  think. 

The  third  exception  is :  "  His  Lordship  directed  the  jury  that,  to 
support  such  public  right  of  way,  it  was  not  necessary  that  Starley- 
burn port  and  harbour  should  have  existed  for  forty  years  prior  to 
1827 ;  and  if  the  port  and  harbour  of  Starleyburn  is  the  private 
property  of  Lord  Morton,  that  fact  would  be  no  answer  to  the 
pursuer's  claims  of  a  right  of  way,  if  proved  in  point  of  fact. ' 
The  learned  Judge  was  perfectly  right  in  making  that  statement. 
In  order  to  prove  a  public  right  of  way,  it  could  not  be  necessary 
to  show  that  Starleyburn  port  had  existed  for  forty  years.  As  I 
said  in  the  course  of  the  argument,  you  might  as  well  contend 
that  you  could  not  prove  a  public  right  of  way  through  Addison 
Place,  because  Addison  Place  had  not  existed  from 
•time  immemorial,  or  for  a  certain  number  of  years.  It  [*314] 
would  not  be  necessary  to  prove  that  Addison  Place  had 
existed,  but  that  the  locus  had  existed  as  a  place  through  which 
a  public  right  of  way  went  Therefore,  it  is  perfectly  clear  that 
the  learned  Judge  gave  a  right  direction. 

Then  the  fourth  exception  is :  "  His  Lordship  directed  the  jury 
that  the  right  of  way  claimed  would  be  completely  established 
for  the  pursuers,  as  against  the  present  defender,  if  foot  passengers 
using  that  right  of  way  could  and  did  proceed  from  Starleyburn 
to  the  harbour  or  villages  of  old  and  new  Aberdour  by  the  high- 
road, without  going  through  Lord  Morton's  policy  grounds ;  and 
that,  even  if  the  pursuers  should  fail  in  proving  in  this  action  any 
right  of  way  through  siich  policy  grounds,  —  a  right  which  they 
could  not  vindicate  or  make  effectual  in  this  process,  —  still  the 
right  of  way  might  be  fully  proved  and  found  by  the  jury  as  far 
as  Starleyburn,  if  parties  from  thence  could  and  did  proceed  by 
the  road  to  Aberdour,  supposing  any  such  exit  from  Starleyburn  is 
necessary  in  point  of  law.  *  The  learned  Judge  could  give  no . 
other  direction.     If  there  is  a  foot-road  to  the  public  from  Bumt- 
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island  to  Starleybum,  and  thence  by  the  high-road  to  Aberdoui, 
it  is  quite  immaterial  whether  it  goes  through  Lord  Morton's 
grounds  or  not,  though  the  parties  in  the  summons  thought  it 
did.  All  that  is  essential  to  prove  is,  that  the  road  went  through 
the  defender's  ground.  They  may  prove  it  a  part  of  the  way,  and 
then,  I  think,  the  right  beyond  Starleybum  is  settled,  by  show- 
ing that  the  passengers  went  from  Starleybum  by  the  high-road 
or  by  any  other  mode.  The  exception  suggests  that  that  would 
be  trespassing,  and  that  the  parties  went  by  trespass  on  from 
Starleybum.  I  think  that  would  be  a  violent  interpretation, 
indeed,  when  it  is  said  that  it  is  sufficient  to  prove  the  right  of 
way  to  Starleybum,  and  from  thence  parties  could  and  did  proceed 
by  the  high-road  to  Aberdour.  Of  course  it  is  meant  that  they 
could  lawfully  proceed;  nobody  can  be  misled  by  that 

Then  the  appellant  says  that  the  leamed  Judge  was  wrong  for 
not  giving  three  directions.  First  of  all,  "  That  it  was  necessary 
for  the  pursuers,  in  order  to  entitle  them  to  a  verdict  under  the 
issue,  to  prove  either  that  Starleybum  had  been  a  public  place  for 
forty  years  prior  to  1827,  or  to  prove  a  public  right  of  way  for 
that  period  along  the  sea  beach,  through  Lord  Morton's  grounds, 
from  Bumtisland  or  Eirktown  to  the  port  and  harbour  or  the  old 
or  new  villages  of  Aberdour. "  That  forms  just  the  converse  of 
what  I  have  stated.  It  was  not  necessary  for  the  leamed  Judge 
so  to  direct  the  jury,  and  if  he  had  so  directed  the  jury,  he  would 
have  directed  them  wrong. 

Then  the  appellant  says  that  the  leamed  Judge  ought  to  have 
directed  the  jury,  '  That  it  is  not  competent  imder  the  issue  and 
record  to  return  a  verdict  finding  a  public  right  of  way  from 
Bumtisland  or  Kirktown  to  Starleybum  port  and  harbour,  and 
thence  to  the  highway,  and  thence  by  the  highway  to  the  port 
and  harbour  or  old  or  new  villages  of  Aberdour. '  It  was  compe- 
tent If  you  could  prove  it  to  be  a  public  right  of  way,  it  was 
not  necessary  for  the  leamed  Judge  to  direct  the  contrary.  Then 
the  appellant  says :  '^  But  if  it  be  competent,  then  there  was,  in 
law,  no  evidence  to  go  to  the  jury  of  such  a  right  for  forty  years 
prior  to  1827. '  Although  it  is  alleged  that  there  is  no  evidence, 
I  have  found  four  witnesses  who  speak  upon  the  subject,  one  of 
whom,  an  old  woman,  as  I  recollect  from  her  evidence,  distinctly 
says,  that  in  the  year  1775  she  remembers  folks  used  to  go  along 
that  road  ever  since  she  was  a  child  eight  or  ten  years  old ;  she 
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knew  it  very  well.  Starleybum  port  was  not  built  then,  and  they 
went  on  that  road.  Some  say  they  went  through  Lord  Morton's 
ground,  and  some  by  the  high-road ;  but  it  is  impossible  to  say 
that  there  was  not  evidence  for  the  jury.  Some  jurymen  might 
have  thought  it  weak  evidence,  and  some  strong,  but  the  learned 
Judge  had  only  to  leave  the  question  to  them,  as  the  matter  of 
fact  went  upon  that  which  was  clearly  sufficient  evidence. 

Then  it  is  stated  that  the  learned  Judge  ought  to  have  told  the 
jury,  "  That  evidence  of  the  interruption  of  the  right  of  way 
claimed  for  twenty-two  years  after  1827,  acquiesced  in  by  the 
public  for  that  period,  is  sufficient  in  law  to  exclude  such  right  of 
way  on  the  part  of  the  public. '  I  can  find  no  such  provision  as 
that  in  the  law  of  Scotland,  any  more  than  I  can  in  the  law  of 
England.  A  person  excluding  the  public  is  a  question  of  degree, 
and  the  acquiescence  of  the  public  is  also  a  question  of  degree. 
Certainly  the  fact  that  a  person  has  for  twenty-two  years  pre- 
vented people  from  doing  what  they  had  done  before  for  forty 
years,  does  not  of  itself  destroy  the  right  The  complaint  is  that 
the  learned  Judge  did  not  tell  the  jury  that  it  did. 

Then  there  comes  the  last  exception,  which  is  that  the  learned 
Judge  directed  the  jury,  that  if  evidence  was  given  to  them,  satis- 
factory to  their  minds,  of  the  existence  of  a  public  footpath  as  far 
back  as  the  memory  of  living  witnesses  could  be  expected  to 
extend,  although  such  testimony  did  not  either  in  any  instance, 
or  only  in  a  few  cases,  go  back  distinctly  as  far  as  forty  years 
prior  to  1827,  it  was  competent  for  the  jury  to  presume,  and  when  \^ 

the  evidence  was  consistent  and  uncontradicted,  the  jury  ought  in  |pf 

point  of  law  to  presume,  from  such  proof  of  the  exercise  of  a  right  ?f  1  , 

of  way  uninterrupted  so  far  back  as  living  testimony  can  go,  a  'jlj   j 

previous  enjoyment,  corresponding  to  the  manner  in  which  it  had  M 

been  enjoyed  during  the  period  embraced  in  the  evidence,  if  in  0 

itself  satisfactory  to  them  as  to  that  period,  and  that  the  defender 
was  not  entitled  to  the  verdict  on  the  ground  that  the  evidence 
BO  laid  before  them  did  not  positively  apply  to  the  first  years  of  Kii 

that  period  of  forty  years,  supposing  that  the  testimony,  in  their 
opinion,  did  not  directly  reach  to  those  earlier  years.     In  ||!! . 

fact,  the  evidence  did  not  reach  to  those  *  earlier  years ;  but  [*  315]  '  ■ ' 

the  learned  Judge  was  quite  right  in  his  direction,  other-  •  ♦  | 

wise  what  an  absurdity  we  are  involved  in,  both  in  Scotland  and  ^     ^ 

in  England,  when  we  have  to  prove  that  parties  have  enjoyed  an  *? 
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established  right  from  time  immemorial;  we  never  can  carry  it 
back  to  anything  like  proof  of  the  commencement  The  period 
here  which  they  had  to  prove  was,  I  think,  erroneous  in  the  way 
in  which  the  issue  was  framed.  The  issue  was  framed  as  against 
the  pursuers,  but  not  as  against  the  present  appellant.  The  pur- 
suers had  to  prove  that  the  right  had  existed  either  from  time 
immemorial,  or  for  forty  years  prior  to  1827.  That  would  be  the 
year  1787,  and  there  is  evidence  which  distinctly  went  beyond 
that  All  that  the  learned  Judge  said  was :  You  may,  if  the  evi*- 
dence  satisfies  you,  if  for  any  reason  it  cannot  be  carried  quite  back 
to  1787,  go  as  far  as  the  memory  of  living  witnesses  goes;  and 
the  law  authorises  you  in  so  doing.  Upon  all  these  points  it 
seems  to  me  that  the  learned  Judge  gave  the  jury  an  accurate 
direction.  I  confess  I  must  observe  upon  this  occasion,  as  I  have 
on  one  or  two  other  occasions,  that  the  learned  Judges  in  Scotland 
are  a  little  loose  in  their  way  of  framing  issues,  and  sometimes  a 
little  loose  in  the  mode  in  which  they  direct  the  juries ;  and  if  I 
had  thought  that  there  was  anything  really  wrong  here,  I  should, 
perhaps,  have  felt  myself  bound  to  have  yielded  to  these  excep- 
tions ;  but  I  am  happy  to  say  that  I  see  nothing  wrong.  There  is, 
I  may  remark,  one  expression  which  I  think  a  Judge  would  not 
have  used  in  directing  a  jury  in  England,  namely,  **  when  the 
evidence  was  consistent  and  uncontradicted,  the  jury  ought,  in 
point  of  law,  to  presume ; "  that  is  not  the  happiest  way  of  express- 
ing it ;  only  he  goes  on  to  negative  what  had  been  contended  on 
the  other  hand,  that  it  was  not  competent  to  them  so  to  find. 
They  could  not  find  the  forty  years*  enjoyment  without  distinct 
evidence  of  that  period  of  time.  He  says :  That  is  not  so ;  you 
may  presume  it,  if  the  evidence  seems  to  you  to  be  all  consistent 
The  law  delights  in  favouring  possession  as  it  has  been  enjoyed, 
and  authorises  you  in  one  sense,  and  not  only  sanctions,  but 
directs  you  to  act  upon  it 

It  appears  to  me,  my  Lords,  that  both  those  appeals  have  been 
brought  without  any  sort  of  foundation.  I  shall  therefore  move 
your  Lordships  to  dismiss  them,  and  affirm  the  interlocutors  of 
the  Court  below. 

InterlociUara  in  each  appeal  affirmed  with  costs. 
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Dunean  v.  Lees,  *c. 

9  Court  of  Seasion,  Srd  Series,  855-860. 
[The  jadgments  are  here  reprinted  bj  permianon  of  the  proprietors  of  the  copjright.] 

PubiKc  Bight  of  Way.  —  Terminus. 

Hdd^  refusing  a  new  trial  on  issues  of  public  right  of  way,  that  snffi-  [855] 
cient  evidence  had  been  adduced  of  resort  by  fishing  and  other  boats 
to  a  natural  harbour  to  constitute  that  part  of  the  seashore  a  public  place, 
in  the  sense  necessary  to  make  it  a  terminus  to  a  public  footpath. 

Upon  a  previous  trial  of  these  cases  (in  one  of  which  the  tenant 
of  the  land  was  pursuer  (or  plaintiff),  and  in  the  other  was 
defender)  the  questions  were  tried  by  a  jury  (1)  Whether  for 
forty  years  and  upwards  before  the  date  of  action  there  existed  a 
public  footpath  or  right  of  way  along  a  certain  path  leading  along 
the  cliff  by  the  sea  from  St  Andrews  to  a  certain  natural  object 
called  the  ''Bock  and  Spindle,"  and  to  a  natural  landing-place 
for  boats  called  "  Kinkell  Harbour;  "  and  (2)  whether  there  was  a 
like  public  right  of  way  in  continuation  of  the  same  path  from 
Kinkell  Harbour  to  Boarhills.  The  jury  found  in  favour  of  the 
public  right  on  the  former,  and  against  the  public  right  on  the 
latter  question  Upon  motion  for  a  new  trial,  the  Court  afSrmed 
the  verdict  on  the  latter  question,  there  being  no  sufficient  evi- 
dence of  public  user  of  the  footpath.  Upon  the  latter  question 
they  allowed  a  new  trial,  on  the  ground  that  although  there  was 
considerable  evidence  of  the  public  user  of  the  footpath,  the 
**  Bock  and  Spindle, "  though  much  visited  as  an  object  of  curios- 
ity, could  not  be  a  public  place  in  contemplation  of  law ;  and  they 
doubted  whether  there  was  sufficient  evidence  that  the  place  called 
Kinkell  Harbour  was  such  a  harbour  as  to  constitute  a  public 
terminus  of  the  way. 

These  cases  were  again  tried  before  the  Lord  Ordinary  and  a 
jury  on  the  issue,  which  was  substantially  as  follows :  "  Whether, 
for  forty  years  and  upwards  prior  to  1869,  or  for  time  immemo- 
rial, there  existed  a  public  footpath,  or  right  of  way  for  foot 
passengers,  in  the  direction  marked  on  the  plan  in  process  from 
St  Andrews  to  Crail,  by  the  margin  of  the  East  Sands,  thence 
along  the  lands  of  Brownhills,  and  thence  along  the  lands  of 
Kinkell  to  '  Kinkell  Harbour '  ?  * 

The  jury  returned  a  verdict  in  the  affirmative. 


iBi 


542  HI6HWAT  (INCLUDING  PUBLIC  BBIDGE). 

Vo.  4.— DnaMa  t.  Leas,  eot  of  Sms.,  Sid  Ser.,  %U,  866. 

A  motion  for  a  new  trial  on  the  ground  that  the  verdict  was 
against  evidence,  having  been  argued :  — 

On  considering  the  cause  the  judges  gave  their  opinions  as 
follows :  — 

Lord.  President.  —  My  Lords,  this  case  was  originally  tried 
under  issues  in  which  the  pursuers  claimed  a  right  of  way  from  a 
point  on  the  turnpike  road  from  St  Andrews  to  Grail  along  the 
coast  as  far  as  a  place  called  Boarhills,  and  at  that  trial  the  jury 
returned  a  verdict  partly  in  favour  of  the  pursuers  and  partly  in 
favour  of  the  defenders.     They  found  for  the  pursuers  in  so  far  as 
concerned  the  first  portion  of  the  road  from  St  Andrews  to  the 
Bock  and  Spindle  and  Kinkell  Harbour,  and  they  found  for  the 
defenders  in  so  far  as  concerned  that  part  of  the  road  which  lies 
between  Kinkell  Harbour  and  the  village  of  Boarhills.    We  refused 
to  disturb  the  verdict  in  so  far  as  regarded  the  latter  part  of  the 
road,  and  it  thus  became  finally  fixed  that  there  was  no  road  be- 
tween Kinkell  Harbour  and  Boarhills ;  but  we  granted  a 
[*  856]  new  trial  as  regarded  that  *  part  of  the  verdict  which  was 
in  favour  of  the  pursuers,  and  we  were  led  to  do  so  from  a 
variety  of  considerations.     In  the  first  place,  there  was  the  im- 
portant one  of  not  seeing  sufl&cient  evidence  to  justify  the  jury  in 
finding  that  this  public  footpath  terminated  either  at  the  Rock 
and  Spindle  or  at  the  place  Kinkell  Harbour,   the  Rock  and 
Spindle  being  clearly  not  a  public  place  in  any  sense  of  the  word, 
and  the  evidence  as  to  Kinkell  Harbour  being  very  imsatisfactory. 
But  it  was  not  difficult  to  see  the  cause  of  this  state  of  the  evi- 
dence, and  of  this  unsatisfactory  condition  of  the  case  as  regarded 
the  first  portion  of  the  footpath,  because  the  pursuers  had  been 
directing  their  attention  to  the  proving  of  a  footpath  all  the  way 
from  a  point  near  St  Andrews  to  the  village  of  Boarhills.     Boar- 
hills being  undoubtedly  a  public  place,    they  had  to  a  great 
extent  failed  to  see  the  great  importance  of  proving  that  Kinkell 
Harbour  was  a  public  place,  and  they  succeeded  only  in  proving 
one-half  of  the  footpath.     For  these  reasons  we  gave  a  new  trial 
in  the  case  of  the  part  of  the  road  between  St   Andrews  and 
Kinkell  Harbour.     The  issue  sent  to  be  tried  in  this  second  case 
was :  "  Whether  for  forty  years  and  upwards  prior  to  1869,  or  for 
time  immemorial^  there  existed  a  public  footpath,  or  right  of  way 
for  foot  passengers,  in  the  direction  of  the  red  line  on  the  plan 
No.  17  of  process,  leading  from  a  point  of  the  turnpike  road  from 
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St.  Andrews  to  Crail,  marked  '  A  '  on  the  said  plan,  by  the  margin 
of  the  East  Sands,  thence  along  the  lands  of  Brownhills,  and 
thence  along  the  lands  of  Kinkell  to  Kinkell  Harbour  ?  "  There 
is  a  corresponding  issue  as  regards  another  branch  of  the  road, 
which  it  is  not  necessary  to  advert  to.  They  both  depend  on  the 
same  evidence.  There  can  be  little  doubt  that  the  main  point  of 
controversy  on  this  second  trial,  as  was  foreseen  when  the  new 
trial  was  granted,  was  whether  Kinkell  Harbour  is  in  the  proper 
sense  of  the  term  a  public  place,  because  that  there  was  a  consid- 
erable use  of  the  footpath  for  a  period  exceeding  forty  years  was 
sufficiently  established  by  the  evidence  at  the  former  trial.  That 
evidence  naturally  would  be  repeated  in  the  second  trial,  and  the 
ground  upon  which  we  are  now  asked  to  set  aside  this  second 
verdict,  and  to  appoint  the  cause  to  be  tried  a  third  time,  is  solely 
that  the  verdict  is  against  evidence  in  so  far  as  it  assumes,  as  it 
necessarily  does,  that  Kinkell  Harbour  has  been  established  to  be 
a  public  place.  Now,  undoubtedly,  the  evidence  upon  this  sub- 
ject is  narrow,  and  one  may  say,  I  think,  without  much  fear  of 
contradiction,  that  Kinkell  Harbour  is  not  a  very  public  place. 
But  at  the  same  time,  to  make  a  good  terminus  for  a  public  foot- 
path it  is  not  necessary  that  the  place  should  be  a  very  public 
place,  or  a  place  of  great  resort.  The  question  is,  whether  it  is  a 
public  place  in  the  proper  sense  of  the  term;  that  is  to  say,  a 
place  to  which  the  public  resort  for  some  definite  and  intelligible 
purpose.  There  is  some  ancient  evidence,  which  I  think  not 
immaterial,  which  was  not  before  the  jury  in  the  first  trial.  It  is 
shown,  in  the  first  place,  that  for  a  very  long  period,  and  certainly 
back  to  a  period  before  forty  years,  this  place  has  been  called 
Kinkell  Harbour,  indicating  a  certain  use  of  the  creek  which 
exists  there,  which  forms  a  natural  harbour,  though  not  a  good 
one,  — a  natural  harbour  for  very  small  craft  certainly,  but  not  the 
less  that  kind  of  natural  harbour  that  these  small  craft  do  in 
point  of  fact  resort  to.  Now,  this  mainly  is  to  be  found  on  maps 
of  some  authority  which  was  prepared  between  1820  and  1830, 
and  it  appears  from  the  records  of  the  local  Admiralty  Court  that 
so  far  back  as  the  end  of  the  seventeenth  century  there  were 
people  who  were  designed  as  skippers  at  Kinkell,  and  who  were 
summoned  to  appear  at  the  instance  of  the  fiscal  of  the  Admiralty 
Court  for  the  purpose  apparently  of  considering  the  interests  of 
the  skippers  and  the  fishermen  on  that  part  of  the  coast     It  is 
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thus  certainly  indicated  that  at  an  early  period  the  place  was  a 
resort  of  boats  —  fishing-boats ;  and  although  there  is  a  great  deal 
of  evidence  on  the  part  of  the  defenders  to  show  that  no  fishing- 
boats  of  the  present  construction  could  possibly  use  this  harbour, 
it  does  by  no  means  follow  that  smaller  boats  may  not  have  made 
this  a  place  of  resort ;  because  everybody  who  is  at  all  acquainted 
with  the  history  of  the  herring-fishing  of  this  countiy  must  be 
aware  that  in  nothing  has  there  been  a  change  so  much  as  in  the 
size  of  the  boats,  and  also  in  the  size  of  the  nets.  Now,  connect- 
ing this  evidence  with  the  testimony  of  the  witnesses  who  were 

examined  on  the  pait  of  the  pursuers,  I  am  not  able  to 
[*  857]  say  that  there  •  is  no  evidence  to  show  that  this  is  a  place 

of  public  resort.  Certainly  boats  go  there  occasionally, 
although  not  frequently,  and  they  are  boats  of  no  very  great  size ; 
and  it  may  also  be  admitted  that  the  greater  number  of  the  boats 
that  resort  to  this  place  are  pleasure-boats ;  but  I  do  not  discount 
pleasure-boats.  On  the  contrary,  it  appears  to  me  that  if  the 
public  resort  to  a  particular  place  on  the  seashore  for  the  purpose 
of  pleasure  and  recreation,  that  may  even  of  itself  be  sufficient  to 
constitute  that  particular  part  of  the  seashore  a  public  place  as  a 
terminus  to  a  footpath.  But  it  is  not  confined  to  a  resort  for 
pleasure-boats,  because  occasionally  boats  go  there  for  other  pur- 
poses, and  there  is  evidence  to  show  that  people  have  used  the 
footpath  in  question  in  connection  with  the  boats  that  have 
resorted  to  this  place.  Therefore,  while  I  am  of  opinion,  as  I 
said  at  the  outset,  that  the  evidence  on  this  subject  is  narrow 
enough,  I  cannot  say  there  was  not  a  sufficient  amount  of  evidence 
to  go  to  the  jury  on  the  question  whether  Kinkell  Harbour  was  a 
public  place  in  the  sense  which  was  necessary  to  make  it  the 
legitimate  termination  of  a  public  footpath.  That  being  so,  the 
case  having  been  quite  fairly  dealt  with  by  the  presiding  Judge, 
and  the  jury  having  affirmed  by  their  verdict  the  road  as  leading 
to  a  public  place,  I  do  not  feel  myself  justified  in  disturbing  the 
verdict  I  think  the  evidence  on  this  second  trial  was  materially 
different  from  what  was  led  in  the  first  in  the  particulars  to 
which  I  have  referred. 

Lord  Deas.  —  The  thing  we  desiderated  upon  the  last  occasion 
as  necessary  to  support  the  verdict  of  the  jury  in  favour  of  the 
public  path  was  evidence  that  what  is  called  Kinkell  Harbour  was 
really  a  harbour.     Apart  from  that^  there  was,  and  still  is,  suffi- 
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cieut  evidence  of  public  use  to  go  to  a  jury ;  and  the  question 
which  the  jury  had  latterly  to  try  came  substantially  to  this, 
WTiether  there  was  a  harbour  at  Kinkell  or  not? 

Now,  there  is  not  a  great  deal  of  evidence  of  a  harbour,  and  I 
am  not  at  all  sure  if  I  had  been  on  the  jury  that  I  would  have 
affirmed  it  to  be  a  harbour ;  but  undoubtedly  there  is  a  certain 
amount  of  evidence,  and,  I  think,  such  an  amount  as  to  make  it 
a  ffiir  jury  question  whether  it  is  a  harbour  or  not.  The  fact  that 
for  time  immemorial  it  has  been  called  Kinkell  Harbour  is  of  itself 
not  to  be  laid  out  of  view.  There  is  no  time  that  anybody  can 
go  back  to,  or  any  record  to  appeal  to,  which  we  can  find  or  hear 
of,  in  which  it  was  not  called  a  harbour;  and  there  is  reason  to 
suppose  that  much  more  use  was  made  of  it  as  a  harbour  in  old  than 
in  recent  times.  We  know  that  formerly  much  smaller  boats 
were  used  by  fishermen  than  are  used  now,  and  that  the  boats 
which  were  generally  used  upon  the  Fife  coasts  were  small 
liiMU  which  might  readily  enter  this  harbour;  and  we  see  from  the 
Admiralty  record  produced,  that  as  far  back  as  1686,  at  a  Court 
held  at  Anstruther  Easter,  there  were,  among  the  skippers  con- 
vened, skippers  representing  the  interests  of  the  fishermen  at 
Kinkell.  There  must  have  been  boats  there  at  that  time  —  fishing- 
hoats ;  and  from  the  word  "  skippers  '  there  must  have  been  crews ; 
and  if  crews  and  boats,  the  fishing  trade  must  have  been  going  on 
at  Kinkell.  To  what  extent  that  was  so  we  do  not  know,  but 
we  know  historically  that  there  have  been  great  variations  in  the 
extent  of  fishing  on  that  coast.  It  is  mentioned  in  "  Sibbald's 
History  of  Fife  '  that  dried  fish  for  exportation  used  to  be  a  staple 
article  of  trade  there ;  that  the  white  fishing  was  carried  on  all 
the  year  round  in  small  boats,  and  the  herring  and  mackerel 
fishing  in  larger  boats  at  the  season  of  the  drove ;  that  upon  some 
occasions  the  herrings  left  the  coast  altogether,  and  when  they 
did  so,  the  haddocks  left  also,  for  this  good  reason,  that  the  had- 
docks subsisted  very  much  on  the  spawn  and  fry  of  the  herrings ; 
and  80  at  different  times  the  extent  of  the  trade  may  have  varied, 
and  there  is  no  improbability  of  Kinkell  having  been  a  harbour 
of  considerable  utility  in  former  times.  Undoubtedly,  if  used  in 
the  wiiy  suggested,  it  was  properly  enough  called  a  harbour,  —  a 
Hshing-harbour;  and  if  a  harbour,  it  was  a  public  place.  If  a 
place  has  once  been  undoubtedly  a  public  place,  it  will  not  readily 
lose  that  character,  although  the  extent  of  the  use  of  it  has  much 
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fallen  off.  Kinkell  Harbour  is  used  less  or  more  at  this  hour, 
both  by  fishing-boats  and  pleasure  parties ;  and  if  the  place  is  fit 
to  land  boats,  —  if  people,  whether  for  pleasure  or  business,  go  and 
land  there  as  a  harbour,  —  that  is  to  be  taken  into  aocount 
[*  858]  in  considering  whether  it  is  still  a  public  place  or  *  not 
Another  thing  is,  that  we  see  upon  the  Ordnance  plan  it 
is  not  only  mentioned  as  a  harbour,  but  near  it  there  is  what  is 
marked  as  Kinkell  Castle.  It  is  only  a  ruin,  I  suppose,  now; 
but  it  must  have  been  there  a  long  time  ago.  Very  probably 
there  was  some  connection  between  the  castle  and  perhaps  a 
village  and  that  landing,  more  particularly  when  we  find,  from 
the  same  historical  author  I  have  named,  that  as  far  back  as  the 
year  875  Bishop  Kellach  founded  a  chapel  there.  All  that  goes 
to  support  the  notion  that  it  was  a  harbour  of  some  moment  in 
former  days,  and  it  is  not  altogether  discontinued  now.  I  cer- 
tainly think,  as  I  have  said  in  the  outset,  that  the  case  is  a  very 
narrow  one ;  but  I  cannot  say  that  the  jury  are  so  wrong  in  decid- 
ing as  they  have  done  that  we  ought  to  disturb  this  verdict 

Lord  Ardmillan.  —  When  this  case  was  before  us  on  the  first 
verdict,  the  Court  decided  that,  as  the  proof  then  stood,  the  Rock 
and  Spindle  was  not  instructed  to  be  in  any  sense  a  public  place. 
It  was,  I  think,  the  opinion  of  all  your  Lordships,  as  matter  of 
law,  arising  on  the  proof  adduced  in  regard  to  the  position  of  the 
Bock  and  Spindle,  and  to  the  nature  and  character  of  the  use  and 
possession  of  the  pathway  to  that  place,  that  the  Bock  and 
Spindle  is  not  "  a  public  place, "  so  as  to  be  legitimately  the 
terminus  of  a  public  right  of  way. 

The  Court,  on  considering  the  proof  then  adduced  in  regard  to 
Kinkell  Harbour,  came  to  the  same  conclusion.  But  no  such 
question  of  law  arose  on  the  proof  in  regard  to  Kinkell  as  had 
arisen  in  regard  to  the  Bock  and  Spindle.  The  question  was  left 
open  for  decision  on  a  new  proof.  I  remember  that  I  stated  — 
and  I  think  more  than  one  of  your  Lordships  also  stated  —  that 
more  evidence  of  the  existence  of  a  boat-harbour  at  Kinkell  might 
be  adduced  on  a  second  trial  with  the  effect  of  sustaining  a  differ- 
ent verdict 

We  have  now,  after  a  second  trial  and  additional  proof,  a 
second  verdict  for  the  pursuers.  The  proof  is  not  now  the  same 
as  at  the  first  trial.  New  evidence,  written  and  parol,  has  been 
furnished,  including  the  extracts  from  the  old  Admiralty  record. 
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which  I  agree  with  your  Lordships  in  thinking  of  some  importance ; 
and  the  jury,  after  consideration  and  discussion,  and  division  of 
opinion,  have  by  a  majority  decided  in  favour  of  the  pursuers. 

We  are  now  called  on  by  the  defenders  to  set  the  verdict  aside, 
and  to  give  a  second  new  trial.  It  is  on  no  light  grounds  that 
we  can  do  this,  though  it  is  quite  competent  to  do  so,  if  there  be 
sufficient  grounds.  I  have  carefully  considered  the  evidence.  I 
view  it  as,  to  some  extent,  new  and  original,  and  to  some  extent 
a  repetition,  with  additions  and  qualifications,  of  the  evidence  at 
the  first  trial.  It  is  not  for  me  to  say  whether  I  concur  in  the 
verdict.  It  may  be  that  I  do  not  But  there  was  on  this  last 
occasion  a  fair  case  for  the  consideration  of  the  jury ;  and  I  cannot 
say  that  this  verdict  is  absolutely  contrary  to  evidence. 

Lord  KiNLOCH.  —  This  second  verdict  in  favour  of  the  pursuers 
apx)ears  to  me  to  have  greatly  more  support  from  the  evidence  than 
the  first  could  pretend  to.  There  were  documents  produced  which 
might  not  unfairly  warrant  the  jury  in  drawing  the  inference  that 
there  formerly  existed  a  Kinkell  Castle,  and  in  connection  with 
the  castle  a  Kinkell  Harbour,  used  for  the  purpose  of  receiving 
and  mooring  boats.  In  more  modem  times  the  creek  could  not 
be  used  availably  for  the  larger  boats  which  had  come  into  use. 
But  there  was  evidence  to  show  that  for  smaller  boats  it  was  still 
employed  as  a  mooring-place ;  and  this  in  various  emergencies, 
partly  when  the  weather  was  rough  and  the  boats  could  not  easily 
make  St  Andrews;  partly  when  their  owners  were  watching 
their  sea-lines,  or  waiting  for  vessels  to  pilot ;  partly  when  they 
were  there  on  previous  arrangement,  to  take  in  cargoes  of  shell- 
fish gathered  along  the  coast  The  road  in  question  was  deponed 
to  as  having  been  used,  more  or  less,  in  connection  with  all  these 
uses  of  the  creek.  There  was  conflicting  evidence  on  all  these 
points;  but  I  think  there  was  enough  of  proof  to  authorise  the 
jury  to  consider  and  determine  whether  this  so-called  Kinkell 
Harbour  was  not  in  the  predicament  of  a  public  place,  in  the 
proper  legal  sense.  To  establish  it  to  be  such,  it  was  not  neces- 
sary to  prove  that  there  was  an  artificial  harbour,  or  a  harbour 
that  was  very  good  or  useful.  It  was  enough  if  there  was 
here  a  mooring-place,  used  'to  such  an  extent  as  fairly  to  [•859] 
create  a  difference  between  this  creek  and  the  coast  p^ener- 
ally,  and  to  establish  a  special  and  permanent  use  by  the  public 
of  this  particular  part  of  the  shore,  in  connection  with  which  the 
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road  in  question  was  used.  I  think  there  was  enough  of  evidence 
on  this  point  to  be  fairly  considered  by  the  jury ;  and  the  jury 
having,  on  such  consideration,  given  their  verdict  a  second  time 
for  the  pursuers,  I  am  of  opinion  that  the  Court  is  not  called  on 
to  interfere,  and  would  not  be  warranted  in  disturbing  the  verdict. 
I  agree,  therefore,  in  holding  that  a  new  trial  should  be  refused, 
and  that  the  rule  should  be  discharged. 

Lord  Mure.  —  I  agree  with  your  Lordships  in  thinking  that 
this  is  not  a  case  in  which  the  verdict  of  the  jury  should  be  dis- 
turbed. The  issue  which  was  sent  to  trial  left  the  question  in  a 
much  more  simple  shape  for  the  consideration  of  the  jury  than  it 
was  at  the  former  trial,  where  they  had  to  deal  not  with  one 
harbour  only,  but  two  harbours,  and  various  other  termini.  In 
the  present  case  they  had  to  deal  with  the  simple  question 
whether  Kinkell  Harbour  was  a  public  place  in  the  sense  in  which 
that  expression  is  commonly  used  in  establishing  a  right  of  way. 
On  that  question  there  was  a  conflict  of  evidence  as  to  what 
extent  the  place  had  been  known  and  used  as  a  harbour,  and  also 
as  to  its  capacity  for  being  so  used.  On  the  last  of  these  points 
in  particular  the  defenders  made  a  strong  case,  as  they  adduced 
witnesses  of  great  experience  to  show  that  the  place  was  not  one 
which  could  be  called  a  harbour  in  any  proper  sense  of  the  word, 
and  this  evidence  struck  me  at  the  time  as  entitled  to  great 
weight.  But  there  was,  on  the  other  hand,  evidence,  particularly 
of  a  fisherman  who  had  used  it  for  weeks  consecutively  in  the 
course  of  salmon-fishing,  and  who  said  he  had  made  use  of  it  as  a 
harbour  for  drying  his  nets  and  a  harbour  for  his  boats  for  several 
years  during  the  salmon-fishing  season.  This  evidence  was  in 
one  respect  not  calculated  to  carry  great  weight  in  the  case, 
because  the  witness  was  not  there  as  one  of  the  public,  but  the 
tenant  of  one  of  the  parties  to  the  question  now  raised;  but  as  to 
the  fact  of  the  place  being  capable  of  being  used  as  a  harbour,  he 
appeared  to  me  to  be  a  witness  whose  evidence  was  well  worthy 
of  consideration.  And  as  with  this  conflict  of  evidence  on  these 
points  the  pursuer  made  out  a  case  to  the  satisfaction  of  the  jury, 
whatever  our  individual  opinions  may  be,  I  do  not  think  that  the 
case  is  one  in  which  the  Court  ought  to  interfere  with  the  verdict 
of  the  jury.  Th^  motion  was  refused  accordingly. 
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ENGLISH  NOTES. 

The  rule  that  a  highway  must  terminate  in  a  public  place  at  each 
end  was  laid  down  by  Lord  Cranworth,  L.  C,  in  Campbell  v.  Lang 
(1853),  1  Macq.  451,  a  Scotch  case  decided  in  the  House  of  Lords 
shortly  before  Young  v.  Cuthbertson  ;  and  in  that  case  Lord  Cran- 
worth said  that  he  conceived  the  law  on  the  point  to  be  the  same  in 
Scotland  as  in  England.  In  Young  v.  Cuthbertson,  however,  while  the 
rule  was  again  enunciated,  it  was  recognised  that  a  cul  de  sac  may  be 
a  highway,  and  that  this  is  so  is  now  well  established.  See  Itugby 
Charity  Trustees  v.  Merryweather,  and  Bateman  v.  Bluck,  Nos.  5 
and  6,  pp.  551,  5o2,  post. 

That  a  highway  must  terminate  in  a  public  place  at  each  end,  does 
not  seem  to  have  been  decided  in  any  reported  English  case.  In  Scot- 
land the  rule  has  received  application  in  Duncan  v.  Lees  and  in  the 
earlier  case  of  Darrie  v.  Drummond  (1865),  3  Macph.  496;  but  it  does 
not  seem  probable  that  the  doctrine  would  be  followed  in  England. 

It  is,  however,  clear  that  according  to  English  law  a  highway  must 
lead  from  place  to  place.  There  cannot  be  a  publife  ** right  of  stray," 
that  is,  a  right  on  the  part  of  the  public  to  wander  about  at  pleasure  in  all 
directions  over  a  piece  of  land:  see  Eyre  v.  New  Forest  Highway  Board 
(1892),  66  J.  P.  517;  Robinson  v.  Cowpen  Local  Board  (C.  A.  1893), 
63  L.  J.  Q.  B.  235;  though  there  may  by  custom  be  a  right  on  the  part 
of  the  inhabitants  of  a  particular  area  to  wander  at  large  over  a  piece  of 
land  in  that  area  for  the  purposes  of  recreation,  &c. :  see  Fitch  v.  Bawl- 
ing, No.  3  of  **  Custom,' '  8  R.  C.  305  et  seq.,  and  the  notes  thereto. 
The  fact  that  the  public  have  been  permitted  to  wander  at  large  over  a 
piece  of  land  may  sometimes  explain  the  existence  of  more  or  less  defined 
tracks  over  the  land,  and  wholly  or  to  some  extent  rebut  any  presump- 
tion that  such  tracks  have  been  dedicated  to  the  public  as  highw^ays 
arising  from  the  user  by  the  public.  See  Schwinge  v.  Dowell  (1862), 
2  Fost.  &  Fin.  845;  Chapman  v.  Cripps  (1862),  2  Fost.  &  Fin.  864. 
Though  there  cannot  be  a  public  right  of  stray,  there  may,  it  seems, 
be  a  highway  between  definite  termini,  though  there  is  no  defined  track 
between  them.  See  Wimbledon  and  Putney  Conservators  v.  Dixon 
(1875),  10  R.  C.  164  (1  Ch.  D.  362,  45  L.  J.  Ch.  353,  33  L.  T.  679, 
24  W.  R.  466). 

AMERICAN   NOTES. 

These  Scotch  cases  do  not  appear  to  have  been  cited  in  this  country,  and 
there  seem  to  be  very  few  analogous  cases  in  our  books. 

*'  The  character  of  the  road  does  not  depend  upon  .  .  .  the  places  to  which 
it  leads ;  ...  If  it  is  free  and  common  to  all  the  citizens,  then  no  matter 
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whether  ...  it  leads  to  or  from  city,  village,  or  hamlet  ...  it  is  a  public 
road.''    EUiott  on  Roads  and  Streets,  p.  7. 

In  South  Branch  R.  Co,  v.  Parker,  41  New  Jersey  Equity,  489,  it  was  held 
that  to  establish  a  by-road  from  twenty  years'  uninterrupted  adverse  eujoy- 
ment,  there  must  be  a  certain  well-defined  line  of  travel  in  the  same  place 
over  the  whole  route.  The  Court  said :  ^  The  material  questions  are,  on  this 
head,  where  did  they  make  their  exit  from  the  lot,  and  enter  upon  it,  at  the 
end  opposite  the  gates  ?  And  also,  where  did  they  travel,  after  passing  the 
gateway,  in  rtaching  the  other  end  V  "  <<  There  is  nothing  which  shows  a 
well-defined  line  of  travel  for  twenty  years.  .  .  .  Therefore  it  is  only  left  for 
one  to  consider  whether  or  not  there  was  a  weU-defined  way  over  the  Parker 
lot  for  over  twenty  years.  ...  No  one,  however  skilful,  could  take  the  testi- 
mony and  from  it  lay  out  a  road,  and  say  it  had  been  travelled  in  that  pa^ 
ticular  line  for  twenty  years." 

In  Owens  v.  Crossett,  105  Illinois,  854,  it  was  held  that  evidence  tending  to 
prove  that  a  road  had  been  travelled  over  unenclosed  prairie  land  for  forty 
yeara,  in  a  general  direction,  but  the  line  of  travel  varying  considerably,  and 
had  been  changed  within  twenty  years  last  past,  is  insufficient  to  show  a  road 
by  user  or  prescription  over  a  particular  place  in  controversy,  so  as  to  justify 
a  road  commissioner  in  removing  fences  placed  thereon. 

A  prescriptive  public  right  to  pass  over  land  can  only  be  acquired  by  travel 
in  a  definite,  certain,  and  precise  line  or  way.  Slight  deviations  to  avoid 
obstacles  miay  be  indulged,  **  but  it  is  otherwise  when  the  whole  length  of  the 
road  is  abandoned  for  eight  or  nine  years,  and  is  not  sufficiently  travelled  to 
prevent  its  becoming  obstructed  by  the  growth  of  weeds  and  brush."  GentU' 
man  v.  Soule,  32  Illinois,  271 ;  83  Am.  Dec.  264. 

The  facts  that  a  road  or  lane,  cleared  off  and  fenced  by  the  adjoining 
owners,  is  not  a  thoroughfare  connecting  at  both  ends  with  public  roads,  but 
terminates  at  one  end  in  private  unoccupied  lands,  and  has  never  been  used 
except  by  a  few  persons  living  along  its  line  or  near  such  private  terminus,  or 
by  others  for  access  to  the  lands  of  such  persons,  materially  affect  the  pre- 
sumption of  a  public  right  in  such  way,  which  might  otherwise  arise  from 
user.     Tupper  v.  Huson,  46  Wisconsin,  646. 

If  the  location  of  the  way  is  indefinite  and  uncertain,  but  there  has  been  a 
user  of  a  way  answering  in  a  general  manner  to  the  line  described,  the  user 
will  determine  the  limits  and  boundaries  of  the  road.  State  v.  Vanderveer^ 
47  New  Jersey  Law,  259 ;  Ehret  v.  Kansas  City,  j-c.  R.  Co.,  20  Missouri  Ap- 
peals, 251.  Where  a  line  called  for  by  legislative  act  cannot  be  traced,  the 
line  as  practically  located  will  be  presumed  to  be  the  true  one.  Freeholders  v. 
Essex,  43  New  Jersey  Law,  301. 
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No.  5.  — RUGBY  CHAEITY  v.  MERRYWEATHER 

(1790.) 

No.  6.  — BATEMAN  v.  BLUCK. 
(1852.) 

RULE. 

There  may  be  a  common  highway  in  a  cul  de  sac^  and 
the  dedication  of  such  a  way  may  be  inferred  from  the 
existence  of  a  paved  court  or  street  to  which  the  public 
have  free  access  only  at  one  end,  and  the  continued  user 
of  the  court  or  street  by  the  public. 

Bugby  Cliarity  v.  Merryweather. 

11  Eaat,  375  n.-376  n.  (10  R.  R.  528). 

Highway,  —  Ctd  de  sac* 

A  right  of  passage  along  a  street  may  be  established  by  evidence  of  fifty  years' 
public  user,  although  the  locus  in  qiu>  has  been  in  lease  for  the  whole  time,  and 
although  the  street  is  closed  at  one  end  by  buildings. 

Action  of  trespass  brought  by  the  trustees  of  the  Rugby  [376  n.] 
Charity  against  Merryweather.  The  action  was  brought  to 
try  a  right  of  way  in  dispute  between  the  plain tiflfs  and  the  governors 
of  the  Foundling  Hospital.  There  were  several  pleas  of  justification 
on  the  record,  amongst  others,  one  stating  that  the  locus  in  quo 
(which  was  Lamb's  Conduit  Street)  was  a  common  highway,  and  that 
the  supposed  trespass  was  committed  in  removing  an  obstruction 
there.  At  the  trial  before  Lord  Kenyon,  C.  J.,  on  the  26th  of  May, 
1790,  it  appeared  in  evidence  that  the  right  of  the  soil  was  clearly 
in  the  plaintiffs  ;  but  there  had  been  a  common  street  there,  though 
no  thoroughfare,  by  reason  of  the  houses  at  the  end,  for  above  fifty 
years.  The  plaintiffs  accounted  for  not  having  put  up  a  bar  or  the 
like,  to  denote  that  the  way  was  not  relinquished  to  the  public  at 
large,  by  showing  that  the  locus  in  quo  had  been  in  lease  for  a 
long  term  up  to  the  year  1780.  Lord  Kenyon,  C.  J.,  asked  what 
the  plaintiffs  had  to  say  to  the  time  from  1780  till  about  two 
years  ago,  when  they  had  put  up  a  bar.     In  answer  it  was  said 
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that  they  had  been  in  treaty  with  the  Foundling  Hospital,  respect- 
ing the  allowing  them  a  right  of  way,  which  was  finally  broken  off. 
Per  Lord  Kenyon.  —  If  this  rested  solely  on  the  ground  of  a  ques- 
tion of  right  between  the  plaintiffs  and  the  Foundling  Hospital, 
the  former  would  certainly  not  have  been  barred  by  the  time 
which  elapsed  from  1780  till  the  obstruction  was  put  up,  pending 
the  treaty  between  them :  but  during  all  that  time  they  permitted 
the  public  at  large  to  have  the  free  use  of  this  way,  without  any 
impediment  whatever,  and  therefore  it  is  now  too  late  to  assert 
the  right ;  for  this  is  quite  a  sufficient  time  for  presuming  a  dere- 
liction of  the  way  to  the  public.  In  a  great  case,  which  was  much 
contested,  six  years  was  held  sufficient.  And  as  to  this  not  being 
a  thoroughfare,  that  can  make  no  difference.  If  it  were  otherwise 
in  such  a  great  town  as  this,  it  would  be  a  trap  to  make  people 
trespassers.  The  Duke  of  Bedford  preserves  his  right  in  South- 
ampton Street,  Covent  Garden,  by  a  bar  set  across  the  street,  which 
is  shut  at  pleasure,  and  shows  the  limited  right  of  the  public. 

The  jury  found  a  verdict  for  the  defendant  upon  the  issue  on 
the  common  highway. 

Bateman  y.  Bluok. 

18  Q.  B.  870-878  (8.  c.  21  L.  J.  Q.  B.  406;  17  Jnr.  386). 

Highway.  —  Cul  de  sac,  —  Evidence. 

[870]  Trespsiss  for  entering  plaintiffs  close  and  pulling  down  a  wall  therein. 
Plea :  That  the  close  was  a  public  pavement  within  the  MetropoIitaD 
Paving  Act,  57  Geo.  III.,  c.  xxix. ;  that  plaintiff,  unlawfully  and  contrary  to  the 
Act,  erected  thereon  the  said  wall ;  and  because  the  wall  incumbered  the  pave- 
ment|  and  plaintiff  refused,  on  defendant's  request,  to  remove  the  same,  defend- 
ant entered  and  pulled  it  down. 

Heldy  on  motion  for  judgment  non  obstante  veredicto ,  that  the  pleaVas  bad  for 
not  showing  that  it  was  absolutely  necessary  f<ir  defendant,  in  order  to  exerdse 
the  alleged  right  of  passage,  to  remove  the  wall. 

A  public  highway  may,  in  law,  exist  over  a  place  which  is  not  a  thorough- 
fare.    Whether,  in  fact,  it  does  exist  or  not,  is  a  question  for  the  jury. 

Trespass  for  breaking  and  entering  the  close  of  plaintiff,  in  the 
parish  of  St.  Sepulchre,  in  the  county  of  Middlesex,  and  pulUng 
down  a  wall  of  plaintiff  in  the  said  close. 

First  plea :  Not  guilty.    Issue  thereon. 

Second  plea :  That  the  said  close  and  the  said  wall  were  not,  nor 
was  either  of  them,  the  close  or  wall  of  the  plaintiff.    Issue  thereoo. 
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Third  plea :  That  the  said  parish  of  St.  Sepulchre,  before  and  at 
the  time  of  the  passing  of  Stat.  57  Geo.  III.,  c.  xxix.,  was  a  part 
of  the  metropolis  included  within  the  weekly  bills  of  mortality ; 
and  the  said  close  was,  before  and  at  the  time  when,  &c.,  a  paved 
public  place  within  the  true  intent  and  meaning  and  subject  to  the 
provisions  of  the  said  Act,  that  is  to  say,  a  public  footway  pave- 
ment which  had  been  and  then  was  paved,  cleansed,  and  lighted 
under  the  authority  of  the  commissioners  acting  under 
Stat.  12  Geo.  III.,  c.  68 ;  *  and  that  the  said  close  was  not  [*  871] 
at  the  said  time  when,  &c.,  nor  was  any  part  thereof,  a 
turnpike  road  or  any  part  of  any  turnpike  road ;  and  that,  just 
before  the  said  time  when,  &c.,  the  plaintiff  had,  contrary  to  the 
provisions  of  the  first-mentioned  Act,  unlawfully  laid  in  and  upon 
the  said  public  footway  pavement  divers  bricks,  &c.,  and  had  there- 
with formed  and  constructed  in  and  upon  the  said  pavement  the 
said  wall  in  the  declaration  mentioned ;  and  because,  at  the  said 
time  when,  &c.,  the  said  wall  remained  on  and  incumbering  the 
said  public  pavement,  and  because  the  plaintiff  then,  upon  the  rea- 
sonable request  of  the  defenc|ant,  refused  to  remove  the  same,  the 
defendant,  at  the  said  time  when,  &c.,  entered  upon  the  said  close 
for  the  purpose  of  pulling  down  the  said  wall,  and  removed  the 
bricks  and  other  materials  to- a  small  and  convenient  distance,  and 
there  left  the  same  for  the  use  of  the  plaintiff,  doing  no  unneces- 
sary damage :  which  are  the  same  alleged  trespasses,  &c. 

Eeplication :  That  the  said  close  was  not,  at  the  time  when,  &c., 
a  paved  public  place  within  the  true  intent  and  meaning  and  subject 
to  the  provisions  of  the  said  first-mentioned  Act.     Issue  thereon. 

Fourth  plea :  That,  before  and  at  the  said  time  when,  &c.,  there 
was  and  of  right  ought  to  have  been,  into,  through,  over,  and  along 
the  said  close,  a  public  and  common  highway  for  all  the  Queen's 
subjects  to  go  and  return,  pass  and  repass,  on  foot,  at  all  times,  at 
their  own  will  and  pleasure ;  that  defendant,  before  and  at  the 
said  time  when,  &c.,  was  possessed  of  a  dwelling-house  abutting  on 
and  having  a  door  opening  into  the  said  highway ;  and 
because  the  plaintiff  had  wrongfully  erected  *  in  and  upon  [*  872] 
the  said  highway  the  said  wall  so  near  to  the  said  door  of 
the  defendant  as  to  obstruct  the  same,  so  that  defendant  could 
not,  without  prostrating  the  said  wall,  pass  along  the  said  highway 
into  and  from  the  said  house,  and  because  plaintiff,  at  the  time 
when,  &c.,  refused,  upon  reasonable  request  of  defendant  then  made 
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to  him  in  that  behalf,  to  remove  the  said  wall,  defendant,  at  the 
said  time  when,  &c.,  entered  upon  the  said  close  for  the  purpose  of 
pulling  down,  and  did  pull  down,  the  said  wall,  &a  (justifying  as 
in  the  third  plea). 

Beplication:  That  there  was  not,  nor  of  right  ought  to  have 
been,  into,  through,  over,  and  along  the  said  close,  a  public  and 
common  highway,  &c.,  as  in  the  plea  allied.     Issue  thereon. 

On  the  tiial,  before  Coleridge,  J.,  at  the  Middlesex  Sittings 
after  last  Easter  Term,  it  appeared  that  the  alleged  close  was  a 
court  opening  into  a  public  street  in  the  parish  of  St  Sepulchra 
There  was  no  thoroughfare  through  the  court  It  contained  four- 
teen or  fifteen  houses.  The  defendant  was  tenant  of  one  of  these 
houses,  which  had  a  door  opening  into  the  court,  made  by  a  pre- 
vious tenant  The  defendant  had  been  required  by  the  plaintiff  to 
block  up  the  door,  which  he  refused  to  do ;  whereupon  the  plain- 
tiff erected  the  wall  in  question  and  thereby  blocked  up  the  door; 
upon  which  the  defendant  pulled  the  wall  down.  The  wall  was 
erected  on  the  pavement  of  the  court ;  and  the  court  had  been  paved, 
at  the  request  of  the  plaintiff,  by  the  commissioners  under  Stat 
12  Geo.  III.,  c.  68,  and  was  lighted  under  the  powers  of  the  same 
Act  It  was  objected,  for  the  plaintiff,  that  the  third  and 
[*  873]  fourth  pleas  were  not  proved,  inasmuch  as  the  court  *  was 
not  a  public  place  within  the  meaning  of  Stat  57  Greo.  III., 
c.  xxix.,  and,  not  being  a  thoroughfare,  could  have  no  highway 
through  it  The  learned  Judge  directed  a  verdict  for  the  plaintiff 
on  the  first  issue  and  on  so  much  of  the  second  issue  as  related  to 
the  wall,  and  for  the  defendant  on  the  residue  of  the  second  issue, 
and  on  the  third  and  fourth  issues,  with  leave  to  move  to  enter 
the  verdict  for  the  plaintiff  on  the  third  and  fourth  issues. 

Knowles,  in  last  Easter  Term,  obtained  a  rule  nisi  according  to 
the  leave  reserved,  and  also  to  enter  judgment  for  the  plaintiff  wm 
obstante  veredicto  on  the  third  issue. 

Montague  Chambers  and  Lush  now  showed  cause.  First,  as  to  the 
fourth  plea.  The  close  in  question  is  a  highway.  It  is  objected 
that  there  is  no  thoroughfare  through  it;  but  in  The  Trustees 
of  the  Btigby  Charity  v.  Merryweather  [p.  551,  ante'\  Lord  Kenyon 
observed  that  a  thoroughfare  was  not  necessary  to  make  a  place  a 
highway.  Woodyer  v.  Sadden,  5  Taunt  125  (14  R  R  706),  will 
probably  be  relied  on ;  but  the  decision  there  did  not  turn  upott 
tUs  particular  point,  with  respect  to  which  Chambre,  J.,  in  giving 
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judgment,  remarked  that  the  decision  in  The  Trustees  of  the  Bv^hy 
Charity  v.  Merryweather  had  been  generally  acquiesced  in.  [Lord 
Campbell,  C.  J.  —  Unless  the  place  be  used  as  a  public  passage, 
what  use  can  the  public  make  of  it  ?]  That  difficulty  was 
suggested  by  *  Abbott,  C.  J.,  in  Wood  v.  Veal,  5  B.  &  Aid.  [*  874] 
454  (24  R  B.  454),  which  will  probably  be  cited  on  the 
other  side;  but  the  point  was  not  expressly  decided  there.  In 
the  present  case  the  public  might  have  acquired  the  right  to  go 
round  the  court  when  passing  between  two  points  situate  on  either 
side  of  it 

Next,  as  to  the  third  plea.  The  question  whether  the  locus  in 
quo  was  a  public  footway  pavement  is  substantially  the  same  as  that 
which  arises  on  the  fourth  plea.  But,  further,  it  is  contended  that 
the  plaintiff  is  entitled  to  judgment  nan  obstante  veredicto,  because 
a  private  person  has  no  right  to  abate  an  obstruction  in  a  public 
highway,  unless  it  interferes  with  his  passage  along  such  highway. 
Dimes  v.  Petley,  15  Q.  B.  276,  will  be  relied  on.  But  in  that 
case,  which  was  an  action  for  negligence  in  navigating  defendant's 
vessel,  whereby  plaintiff's  jetty  was  injured,  the  defence  set  up, 
that  the  jetty  was  an  unlawful  obstruction  in  the  river,  and  that 
the  defendant,  having  occasion  to  navigate  his  vessel  over  that 
part  of  the  river,  and  using  all  the  skill  that  would  have  been 
necessary  if  the  jetty  had  not  been  there,  struck  against  it,  was 
held  bad,  because  it  did  not  show  that  there  was  a  necessity  for 
the  defendant  to  navigate  his  ship  over  that  part  of  the  river. 
But  here  the  wall  in  front  of  the  defendant's  door  must  clearly  be 
an  obstruction,  and  must  necessarily  have  been  removed  before  the 
defendant  could  exercise  his  right  of  passage.  [Crompton,  J.  — 
The  plea  does  not  allege  such  necessity.]  The  wall  was  an  obstruc- 
tion within  sects.  65,  66,  of  Stat.  57  Geo.  III.,  c.  xxix  [Lord 
Campbell,  C.  J.  —  Those  sections  impose  a  penalty  upon  the  party 
creating  the  obstruction,  and  direct  the  removal  of  it  by  the  ap- 
pointed authorities  ;  but  the  statute  does  not  enable  a  pri- 
vate individual  to  take  the  law  into  his  own  hands,  *  and  [*  875] 
remove  the  obstruction,  unless  it  interfere  directly  and 
unavoidably  with  a  right  of  his  own.]  That  certainly  makes  it 
difficult  to  support  the  third  plea. 

Garth,  contra.  —  As  to  the  fourth  plea,  there  was  no  evidence 
that  the  court  in  question  was  a  highway.  It  appeared  that  it 
was  a  ctd  de  sac;  and  it  could  not  be  a  highway  unless  it  were  a 
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thoroughfare.  [Lord  Campbell,  C.  J.  —  May  not  a  square,  or  pub- 
lic promenade,  having  only  one  entrance,  be  a  highway  ?]  Per- 
haps so ;  but  here  there  was  no  evidence  to  show  that  it  was  a 
public  place.  In  "  Hawkins's  Pleas  of  the  Crown,"  Book  I.  a  76,  s. 
1  (Vol.  II.  p.  152,  7th  ed.),  it  is  said  "  that  every  way  from  town 
to  town  may  be  called  a  highway,  because  it  is  common  to  all  the 
King's  subjects,  but  that  a  way  to  a  parish  church,  or  to  the  com- 
mon fields  of  a  town,  or  to  a  private  house,  or  perhaps  to  a  village, 
which  terminates  there,  and  is  for  the  benefit  of  the  particular 
inhabitants  of  such  parish,  house,  or  village  only,  may  be  called  a 
private  way,  but  not  a  highway,  because  it  belongeth  not  to  all  the 
King's  subjects,  but  only  to  some  particular  persons,  each  of  which, 
as  it  seems,  may  have  an  action  on  the  case  for  a  nuisance  therein." 
The  correctness  of  the  decision  in  The  Trustees  of  the  Bugby 
Charity  v.  Merryweather,  11  East,  375  n.  (p.  551,  ante),  was  much 
questioned  by  Mansfield,  C.  J.,  in  Woodyer  v.  Hadden,  5  Taunt 
125  (14  R  R  706).  [Lord  Campbell,  C.  J.  —  In  the  latter  case  it 
was  held  that  there  was  no  dedication  to  the  public]  Here  there 
is  still  less  evidence  of  any  dedication.  In  Wood  v.  Veal,  5  B.  & 
Aid.  454  (24  R  R  454),  two  of  the  Judges  express  their  dissent 
from  the  doctrine  laid  down  in  The  Trustees  of  the  Rugby  Charity 

V.  Merryweather. 
[*  876]  *  Lord  Campbell,  C.  J.  — I  am  of  opinion  that  the  ver- 
dict upon  the  issue  on  the  third  plea  was  properly  given 
for  the  defendant,  inasmuch  as  the  evidence  went  to  show  that 
the  locus  in  quo  was  a  public  place  within  the  statute.  But  I  am 
also  of  opinion  that,  upon  this  issue,  the  plaintiff  is  entitled  to 
judgment  nan  obstante  veredicto,  inasmuch  as  the  plea  does  not 
allege  that  the  defendant  enjoyed  any  right  in  the  exercise  of 
which  it  was  necessary  for  him  to  remove  the  obstruction.  He 
was  bound,  according  to  Dimes  v.  Petley,  15  Q.  B.  276,  and  the 
cases  there  referred  to,  to  show,  not  only  that  he  had  such  a  right, 
but  that  there  was  no  way  in  which  he  could  exercise  it  without 
the  removal.  On  the  issue  raised  by  the  fourth  plea,  I  think  the 
defendant  is  entitled  to  a  verdict.  That  plea  alleges  that  there 
was  a  public  highway  through  the  locus  in  quo,  and  that  it  was 
impossible  for  the  defendant  to  pass  along  the  highway  without 
removing  the  wall.  The  jury  found  that  there  was  such  public 
highway ;  and  we  are  bound  to  assume  that  finding  to  be  good, 
•unless,  as  is  contended,  there  cannot,  in  law,  be  a  highway  through 
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a  place  which  is  no  thoroughfare.  It  seeras  to  me  that  such  a 
doctrine  is  incorrect.  There  may  or  may  not  be  a  highway  under 
these  circumstances.  Take  the  case  of  a  large  square  with  only 
one  entrance,  the  owner  of  which  has,  for  many  years,  permitted 
all  persons  to  go  into  and  around  it ;  it  would  be  strange  if  he 
could  afterwards  treat  all  persons  entering  it,  except  the  inhabi- 
tants, as  trespassers.  In  The  Trustees  of  the  Rughy  Charity  v. 
Merry  weather,  11  East,  375,  n.  (p.  551,  ante').  Lord  Kenyon  laid 
down  that  there  might  be  a  highway  through  a  place  which 
was  not  a  thoroughfare,  and  seems  to  have  left  it  to  the  jury 
whether  there  was   such  highway  or  not     In   Woodyer 

•  V.  Hadden,  5  Taunt.  126  (14  R  R  706),  the  Court  did  [*  877] 
not  decide  that  there  could  not  be  a  highway  under  such 
circumstances,  but  only  that  in  that  particular  case  there  was 
none ;  and  I  do  not  find  anything  decided  there  which  is  necessa- 
rarily  inconsistent  with  what  was  laid  down  by  Lord  Kenyon. 
The  fourth  plea,  therefore,  being  proved,  and  being  unexception- 
able on  the  face  of  it,  the  defendant  is  entitled  to  our  judgment 

Coleridge,  J.  —  The  third  plea  being  given  up,  the  question  is, 
whether  there  was  a  highway  through  the  loctcs  in  quo,  as  alleged 
in  the  fourth  plea.  It  was  proved  that  the  court  in  question  had 
one  opening  only  into  a  public  street ;  that  it  contained  some  fif- 
teen houses,  belonging  to  one  person,  but  occupied  by  difiTerent 
tenants  ;  that  it  was  paved  by  the  commissioners  at  the  request  of 
the  plaintiff,  and  had  always  been  lighted  by  the  parish.  The 
jury  found  that  there  was  a  public  highway  through  it ;  and  I  am 
of  opinion,  as  I  was  at  the  trial,  that  there  was  evidence  for  them, 
both  of  a  dedication  to,  and  of  a  user  by,  the  public.  The  finding, 
therefore,  upon  the  facts,  is  satisfactory.  But  it  is  objected  that 
there  cannot,  in  law,  be  a  highway  through  a  place  which  is  not  a 
thoroughfare,  and  that,  therefore,  I  was  not  justified  in  telling  the 
jury  that  there  might  be  a  highway  through  the  court,  and  leaving 
it  to  them  to  say,  upon  the  evidence,  whether  there  was  or  not  I 
cannot  see  any  such  legal  impossibility  as  has  been  suggested.  It' 
is  suggested  that  the  way  through  such  a  place  as  this  must  be 
assumed  to  be  for  the  use  of  the  inhabitants  only ;  but  surely  it 
is  for  the  jury  to  say  whether  there  has  or  has  not  been  a  dedi- 
cation  and  user.      More   or   less  user   may  be   proved 

*  according  to  the  size  and  character  of  the  place ;  but  the  [*  878  J 
principle  does  not  var}\ 
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Eble,  J.  —  We  are  to  say  whether,  in  law,  there  can  be  a  highway 
through  a  place  which  is  not  a  thoroughfare.  It  seems  to  be  clear, 
from  the  authorities,  that  there  can ;  and  I  do  not  see  any  reason 
for  holding  that  there  should  not  Whether,  under  the  particular 
circumstances  of  each  case,  there  is  a  thoroughfare,  is  a  question 
for  the  jury. 

Cbompton,  J.,  concurred. 

Bule  absoliUe  for  judgment  non  obstante  veredicto  on  the 
third  issue.     Bule  to  enter  verdict  for  plaintiff  discharged. 

ENGLISH  NOTES. 

The  rule  that  there  may  be  a  public  highway  in  a  cul  de  sa^  laid 
down  in  the  first  of  the  principal  cases  was  suhsequently  doubted  in 
Woodyer  v.  Hodden  (1813),  5  Taunt.  126, 14  R.  R.  706;  Wood  v.  Veal 
(1822),  6  B.  &  Aid.  454,  1  Dowl.  &  Ry.  20,  24  R.  R.  454;  and  Camp- 
hell  V.  Lang  (1853),  1  Macq.  451;  but  in  Young  y.  Cuthbertson,  No.  3, 
p.  527,  ante,  the  view  was  expressed  that  there  might  be  a  highway  in  a 
cul  de  sac;  and  that  tliere  may  be  such  a  highway  is  now  fully  recognised; 
see  in  addition  to  the  second  of  the  principal  cases  Gwyn  v.  Hardvncke 
(1856),  1  H.  &  N.  49,  25  L.  J.  M.  C.  97;  Reg.  v.  Hawkhurst  (1862), 
7  L.  T.  2^\  Souch  v.  East  London  Railway  Co,  (1873),  L.  R.  16  Eq. 
108,  42  L.  J.  Ch.  477;  Reg.  v.  Bumey  (1875),  39  J.  y.  599. 

AMERICAN  NOTES. 

It  18  now  well  settled  that  a  highway  need  not  be  a  thoroughfare,  bat  that 
a  cuL  de  sac  may  be  a  highway.  People  v.  Kingman,  24  New  York,  559,  citing 
both  principal  cases.  BartleU  v.  City  of  Bangor,  67  Maine,  460,  citing  Rugby 
Charity  v.  Merryweather ;  Sheaf e  v.  People,  87  Illinois,  189  ;  29  Am.  Rep.  49, 
citing  Bateman  v.  Bluck :  Adams  v.  Harrington,  114  Indiana,  66;  Greene  y. 
O^  Connor,  18  Rhode  Island,  56;  19  Lawyers*  Rep.  Annotated,  262,  citing 
both  principal  cases;  Peckham  v.  Town  of  Lebanon,  39  Connecticut,  235, 
citing  both  principal  cases;  Schatz  v.  Pfeil,  56  Wisconsin,  429.  A  note 
appended  in  29  Am.  Rep.  51,  considers  both  the  principal  cases.  The 
American  cases  consider  the  modern  English  doctrine  **as  the  more  con- 
venient and  reasonable  rule,"  and  instance  cases  of  a  terminus  on  a  navi- 
gable river  without  any  public  landing,  or  in  wild  and  uncultivated 
lands,  or  at  mills  or  manufactories.  In  the  New  York  case  the  Court 
said :  "  Highways  and  streets  having  no  issue  at  one  extremity  are  quite 
common,  and  indeed  indispensable  in  many  parts  of  the  country.  Take  the 
case  of  roads  leading  into  the  northern  wilderness  of  this  State.  They  ex- 
tend as  far  as  the  country  is  settled,  where  they  stop,  and  remain  in  that 
condition  until  the  progress  of  the  settlements  warrants  their  further  exten- 
sion. If  it  were  held  that  they  could  not  be  laid  out  unless  they  should  run 
quite  across  the  mountains  to  the  northern  slope,  it  would  be  impossible  that 
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they  should  ever  be  established.    The  same  remark  is  true  of  roads  laid  out 
in  the  newly  settled  portions  of  the  State  bordering  upon  the  original  forests. 
The  roads  are  projected  into  the  wilderness  as  far  as  it  is  necessary  or  prac- 
ticable at  the  time  to  make  them;  and  afterward  they  are  extended  from 
time  to  time  as  circumstances  may  require.     For  similar  reasons,  in  many  of 
the  cities  and  villages  there  are  short  streets  leading  to  ravines  and  cliffs, 
whence  there  can  be  no  outlet,  and  where  they  must  necessarily  stop ;  and 
y^t  the  owners  of  dwellings  situate  upon  these  passages  find  them  quite 
indispensable  to  the  enjoyment  of  their  property ;  and  they  would  be  greatly 
^^uprised  to  be  told  that  they  were  not  legal  streets.     The  same  thing  is  true 
^  streets  running  to  unnavigable  waters,,  or  to  points  on  the  seashore  where 
^^1^  cannot  be  a  harbor  or  landing-place.    Without  spending  more  time 
^^  these  illustrations,  I  feel  satisfied  that  the  point  insisted  on,  on  behalf 
^    *^^  commissioners  of  highways,  in  this  case  cannot  be  maintained.    If  it 
ji^   ^ver  supposed  to  be  the  law  in  England,  it  was  on  account  of  certain 
^^^  '^nties  which  have  only  a  limited  application   here.    Nearly  aU  the 
4j^       ^^ys  in  England  are  such  by  prescription,  dedication,  or  user ;  and  where 
t^,    ^vM.a  tased  by  only  a  limited  number  of  persons,  the  question  will  often  arise 
.  ^/J^^^    it  is  a  public  highway  or  a  private  passage.    This  is  a  question  to  be 
.\«-:cr»i*x«d  by  a  jury;  and  the  fact  that  the  way  is  or  is  not  a  thoroughfare 
^  ^   '^^^rj  strong  bearing  on  the  issue.    It  was  this  which  caused  Mr.  Justice 
CR0»^«*n-<2iN  to  make  the  remark  that  it  was  always  a  strong  observation  to  the 
yaxf      -t^^t  the  way  leads  nowhere." 


No.  7.  — EEX  V.  WRIGHT. 
(K.  B.  1832.) 
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RUT.E. 

^^"here  a  space  of  a  certain  width  has  been  set  out  for 

^    ^Oad  under  statutory  powers,  and  a  road  through  that 

^^^^e  has  been  used  by  the  public  for  a  considerable  period, 

^^    presumption  is  that  the  whole  of  the  space  so  set  out 

^^B  been  dedicated  to  the  public. 

And  where  an  ordinary  highway  runs  between  fences, 
whether  the  distance  between  the  fences  is  uniform  or 
varying,  the  right  of  public  user  extends  prim&  facie  to  the 
whole  space  between  the  fences. 
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Bex  y.  Wright. 

3  B.  &  Ad.  681-683. 

Highway  —  Varying  Width.  —  Public  Right 

[681]  On  indictmeDt  for  encroachiDg  on  a  pablic  highway,  it  appeared  that 
in  1 771,  commissioners  ander  an  enclosure  Act  had  been  empowered  to  set 
oat  pablic  and  private  roads,  the  former  to  be  repaired  by  the  township,  the  latter 
by  such  persons  as  the  commissioners  should  direct.  The  pablic  roads  were  to 
be  sixty  feet  wide  between  the  fenc^^s.  The  commissioners  in  their  award  de- 
scribed a  road  as  private,  and  eight  yards  wide ;  but  in  setting  it  out  a  space  of 
sixty  feet  was  left  between  the  fences :  and  they  directed  both  the  public  and 
private  roads  to  be  repaired  by  the  township.  The  centre  only  of  the  sixty  feet 
was  ordinarily  used  as  a  carriage  road,  and  the  township  repaired  it  The  space 
said  to  be  encroached  upon  was  at  the  side  of  this  road,  and  there  was  a  diver- 
sity of  evidence  as  to  the  use  made  of  this  space  by  the  public,  and  its  condition, 
since  the  time  of  the  award. 

Heldj  that  the  commissioners  had  exceeded  their  authority  in  awarding  that 
private  roads  should  be  repaired  by  the  township ;  but  that  on  the  whole  of  this 
evidence  it  was  a  proper  question  for  the  jury,  whether  or  not  the  road  in  ques- 
tion, though  originally  intended  to  be  private,  had  been  dedicated  to  and  adopted 
by  the  public. 

Semble,  per  Lord  Temterden,  C.  J.,  that  when  a  road  runs  through  a  space 
of  fifty  or  sixty  feet  between  enclosures  set  out  by  Act  of  Parliament,  it  is  primd 
facie  to  be  presumed  that  the  whole  of  that  space  is  public,  though  it  may  not 
all  be  used  or  kept  in  repair  as  a  road. 

Indictment  for  a  nuisance  by  encroaching  on  a  public  highway. 
At  the  trial  before  Parke,  J.,  at  the  Lancaster  Summer  Assizes, 
1831,  it  appeared  that  the  road  in  question  was  set  out  in  1771  by 
commissioners  under  an  enclosure  Act,  which  authorised  them  to 
set  out  public  and  private  roads,  "  so  as  such  public  roads  should 
be  and  remain  sixty  feet  in  breadth,  at  least,  between  the  fences." 
It  also  provided  that  the  public  roads  should  be  repaired  by  the 
township,  and  the  private  ones  by  such  persons  and  in  such  man- 
ner as  the  commissioners  should  by  their  award  direct.  The  pres- 
ent road  was  described  in  the  award  of  the  commissioners  as  a 
private  road,  and  of  the  width  of  eight  yards ;  but,  in  fact,  a  space 
of  sixty  feet  was  left  between  the  adjoining  fences  till  the  time  of 
the  alleged  encroachment,  which  was  lately  made  by  the  defend- 
ant. The  centre  of  this  space  was  commonly  used  by  the  public 
as  a  carriage  road,  and  had  been  repaired  by  the  township  for 
eighteen  years  before  the  encroachment    The  commissioners,  in 
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their  award,  directed  that  the  township  should  repair  as 
well  the  public  as  the  private  ways.  With  *  respect  to  the  [*  682] 
use  made  of  the  spaces  at  the  sides  of  the  beaten  road,  and 
their  condition  from  the  time  of  the  award,  there  was  a  diversity  of 
evidence.  The  case,  on  behalf  of  the  prosecution,  was,  that  although 
the  road  was  originally  made  private  by  the  award,  it  had  subse- 
quently been  dedicated  to  and  adopted  by  the  public,  and  ought 
therefore  to  have  continued  of  the  width  of  sixty  feet  The 
learned  Judge,  in  summing  up,  observed  that  the  commissioners 
had  exceeded  their  authority  in  awarding  that  a  private  road 
should  be  repaired  by  the  township,  but  he  left  it  to  the  jury  to 
decide,  upon  the  whole  evidence,  whether  the  road,  though  origi- 
nally meant  to  be  a  private  one,  had  not  subsequently  been  dedi- 
cated to  the  public.  He  added,  that  the  case  was  one  which 
required  strong  evidence  of  dedication.  TJie  jury  found  a  verdict 
of  guilty.  Jones,  Serjt,  in  the  following  term,  moved  for  a  rule  to 
show  cause  why  there  should  not  be  a  new  trial,  contending,  first, 
that  there  was  no  evidence  of  any  part  of  the  road  having  been 
public ;  but,  on  the  contrary,  it  had  been  set  out  as  a  private  road, 
and  the  commissioners  could  not  legally  oblige  the  township  to  re- 
pair such  road ;  nor  would  the  inhabitants  have  been  indictable 
for  not  doing  so :  Bex  v.  Ricliards,  8  T.  R  634  (5  R.  R  489) ; 
and  the  mistake  of  the  commissioners  in  this  respect  could  not 
make  the  road  public ;  secondly,  that  the  evidence  of  user  did  not 
sufficiently  show  an  adoption  by  the  public,  to  which  point  he 
cited  Rex  v.  St  Benedict,  4  B.  &  Aid.  447  (23  R  E.  341) ;  and, 
thirdly,  that  as  to  the  sides  of  the  road  the  evidence  did  not  sup- 
port the  verdict  A  rule  nisi  was  granted,  Parke,  J.,  however, 
noticing  as  a  strong  fact  against  the  defendant  that  the  original 
width  between  the  fences  was  sixty  feet 

♦  Starkie  and  Eoscoe  now  showed  cause,  and  contended  [*  683] 
that  it  was  rightly  left  to  the  jury,  under  all  the  circum- 
stances, whether  or  not  the  road  had  become  public. 

Crompton  and  Tomlinson,  in  support  of  the  rule,  contended  that 
there  was  no  sufficient  evidence  of  dedication  of  the  part  enclosed 
by  the  defendant ;  and  that  if  he  had  become  proprietor  of  that 
part  (which  they  contended  he  had)  he  might  lawfully  enclose  \% 
according  to  the  judgment  of  Lord  Mansfield  in  Bex  v.  Flecknoio, 
1  Burr.  465. 

Lord  Tenterdbn,  C.  J.  —  I  think  the  case  was  for  the  jury,  and 
VOL.  xn.  —  36 
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that  they  found  a  right  verdict.  I  am  strongly  of  opinion  when  I 
see  a  space  of  fifty  or  sixty  feet  through  which  a  road  passes,  be- 
tween enclosures  set  out  under  an  Act  of  Parliament,  that,  unless 
the  contrary  be  shown,  the  public  are  entitled  to  the  whole  of  that 
space,  although  perhaps  from  economy  the  whole  may  not  have 
been  kept  in  repair.  If  it  were  once  held  that  only  the  middle 
part,  which  carriages  ordinarily  run  upon,  was  the  road,  you  might 
by  degrees  enclose  up  to  it,  so  that  there  would  not  be  room  left 
for  two  carriages  to  pass.  The  space  at  the  sides  is  also  necessary 
to  aflford  the  benefit  of  air  and  sun.  If  trees  ancl  hedges  might  be 
brought  close  up  to  the  part  actually  used  as  the  road,  it  could  not 
be  kept  sound.    The  rule  must  be  discharged. 

LiTTLEDALE  and  Parke,  Js.,  concurred.  Bule  discharged. 
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[166]      Highway,  —  Bight  of  Passage.  —  Nuisance.  —  Obstruction,  — Indict- 
ment, —  Telegraph  Posts. 

Where  an  ordinary  highway  runs  between  fences,  one  on  each  side,  the  right 
of  passage  which  the  public  have  along  it  axiends  primd  facie,  and,  unless  there 
be  evidence  to  the  contrary,  over  the  whole  space  between  the  fences.  The 
public  are  entitled  to  the  use  of  the  entire  space. 

A  permanent  obstruction  erected  upon  a  highway  without  lawful  authority, 
and  which  renders  the  way  less  commodions  than  before  to  the  public,  is  an  un- 
lawful act,  and  a  public  nuisance  at  common  law. 

Where  therefore  the  defendants,  for  the  purposes  of  profit  to  themselves, 
placed  telegraph  posts  upon  a  highway,  with  the  object  and  intention  of  keep- 
ing them  there  permanently,  and  did  permanently  keep  them  there,  such  posts 
being  of  such  sizes  and  dimensions  and  solidity  as  to  obstruct  and  prevent  the 
passage  of  carriages  and  horses  or  foot  passengers,  it  was  he^  that  the  defend- 
ants were  liable  to  be  found  guilty  upon  an  indictment  for  a  nuisance. 

Held,  also,  that  if  the  posts  were  not  placed  upon  the  hard  or  metalled  part  of 
the  highway,  or  upon  a  footpath  artificially  formed  upon  it,  or  if  sufficient  space 
was  left  for  the  public  traffic,  the  defendants  were  still  liable  to  conviction. 

Indictment  for  a  nuisance. 

The  first  count  charged  the  defendants  with  digging  up, 

[*  167]  removing  and  making  *  holes  in  the  footway  on  the  south 

side  of  the  turnpike-road,   from  Beaconsfield  to  the  river 

Colne,  and  erecting  and  placing  posts,  with  wires  fastened  to  both 

sides  of  the  said  posts,  and  obstructing  the  highway.    The  other 
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counts  charged  the  defendants  with  committing  the  same  offences 
on  other  highways. 

Upon  the  trial,  which  took  place  at  the  Bucks  Lent  Assizes, 
before  Martin,  B.,  it  appeared  that  the  defendants  had  erected 
posts  by  the  side  of  the  high-road  for  the  purpose  of  supporting 
wires,  which  were  used  in  order  to  establish  telegraphic  communi- 
cation between  distant  places,  London,  Birmingham,  Liverpool,  &c. 

After  certain  evidence  had  been  given  in  support  of  the  prose- 
cution, the  learned  Judge  interfered,  and  stated  that  he  had  made 
up  his  mind  as  to  the  propositions  which  he  should  lay  down  to 
the  jury.  He  then  stated  those  propositions,  as  they  will  be  found 
set  out  in  the  judgment  of  the  Court. 

The  defendants  thereupon  declined  to  submit  their  case  to  the 
jury,  and  a  verdict  of  guilty  was  entered  against  them. 

O'Malley  (April  17)  moved  for  a  new  trial,  on  the  ground  of 
misdirection.  (The  grounds  upon  which  he  moved  are  sufficiently 
referred  to  in  the  judgment  of  the  Court.)  He  referred  to  the 
following  cases  :  The  King  v.  RusBcll,  6  B.  &  C.  567  ;  The  Queen  v. 
Russell  3  El.  &  B.  942,  23  L.  J.  M.  C.  173 ;  The  Queen  v.  Beits,  16 
Q.  B.  1022,  19  L.  J.  Q.  B.  531  ;  The  Mayor  of  Colchester  v.  Brooke, 
7  Q.  B.  339,  15  L.  J.  Q.  B.  173 ;  The  King  v.  Tindall,  6  Ad.  &  K 
143,  6  L.  J.  (N.  S.)  M.  C.  97 ;  Williams  v.  Wilcox,  8  Ad.  &  E. 
314,  7  L.  J.  (N.  S.)  Q.  B.  229.  Cur.  adv,  vult. 

Judgment  was  now  delivered  by 

Crompton,  J.  —  This  case  was  moved  when  the  Lord  Chief 
Justice,  myself,  and  my  Brother  Blackburn  were  the  only  Judges 
in  Court  It  came  before  the  Court  in  rather  an  unusual  shape. 
It  appears  that  on  the  evidence  for  the  prosecution  being  given,  or 
rather  before  the  evidence  for  the  prosecution  was  fully  given,  my 
Brother  Martin  laid  down  what  he  should  say  to  the  jury  as  a 
direction  to  them  ;  and  upon  that  the  defendants  seem  to  have  said 
that  if  that  was  to  be  the  direction,  it  would  be  useless  for  them  to 
go  to  the  jury.  My  Brother  Martin,  therefore,  very  properly  took 
the  course  of  putting  down  exactly  in  writing  what  his  direction 
was,  and  it  now  comes  before  us  as  a  misdirection.  The  question 
is,  whether  we  can  see  our  way  to  any  misdirection  in  the  propo- 
sitions laid  down  by  him.  The  indictment  was  against  the  defend- 
ants for  putting  up  their  posts  on  a  high-road  so  as  to  obstruct  the 
public  and  passengers  in  the  use  of  the  high-road.    We  did  not 
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give  judgment  before  hearing  the  case  of  The  Queen  v.  Train,  31 
L.  J.  M.  C.  169,  because  we  thought  it  very  possible  that  some- 
thing might  be  said  in  the  course  of  that  case  that  we  might  wish 
to  consider.  However,  having  heard  that  case,  it  does  not  appear 
that  there  is  anything  to  prevent  our  giving  judgment  at  once. 

My  Brother  Maetin  laid  down  two  propositions,  and  if  there  is 
any  misdirection,  it  must  be  taken  that  the  case  went  to  the  jury 
on  a  misdirection  ;  but  before  we  can  interfere  by  way  of  ordering 
a  new  trial,  we  must  see  distinctly  that  there  is  something  wrong 
in  what  he  said.  His  first  proposition  was  this  :  "  In  the  case  of 
an  ordinary  highway,  although  it  may  be  of  a  varying  and  unequal 
width,  running  between  fences,  one  on  each  side,  the  right  of  pas- 
sage or  way,  primd  facte,  and  unless  there  be  evidence  to  the 
contrary,  extends  to  the  whole  space  between  the  fences ;  and  the 
public  are  entitled  to  the  use  of  the  entire  of  it  as  the  highway, 
and  are  not  confined  to  the  part  which  may  be  metalled  or  kept  in 
order  for  the  more  convenient  use  of  carriages  and  for  passengers." 
That  seems  to  us  to  be  a  very  proper  direction.  Mr.  O'Malley  put 
an  objection  in  two  ways.  He  said  that  that  ruling  would  not 
apply  to  cases  where  there  was  a  highway  open  to  a  considerable 
greensward  or  place  which  may  be  inclosed   by  the  lord,  if  it 

were  connected  with  the  waste,  or  by  the  landowner,  if  it 
[*  168]  belonged  to  him,  and  that  it  would  take  in  *  a  case  of  that 

kind  where  really  the  ground  was  not  part  of  the  highway. 
But  I  own  it  strikes  me  that  my  Brother  Martin  guarded  care- 
fully against  that.  He  spoke  of  an  ordinary  highway  as  running 
between  the  fences,  and  he  says,  that  primd  facie  that  is  to  be 
taken  as  a  highway ;  and  I  think  every  one  would  say,  as  Lord 
Tenterden  said  in  27i«  King  v.  Wright,  3  B.  &  Ad.  681  (p.  560,  ante), 
when  you  look  at  the  highway  between  fences  fifty  or  sixty  feet  apart, 
primd  facie  that  is  really  the  highway.  And  that  is  according  to 
one  of  the  late  cases,  Williams  v.  Wilcox,  where  the  Court,  in  con- 
sidering whether  the  right  of  passage  over  water  was  the  same  as  a 
right  of  passage  over  land,  said  that  the  latter  extended  over  every 
part  of  it.  That  really,  in  effect,  is  what  my  Brother  Martin  says. 
He  says,  that  primd  facie,  and  unless  there  is  something  to  show 
the  contrary,  the  public  have  a  right  to  pass  over  the  whole ;  and 
I  think  it  must  be  taken  in  connection  with  what  he  says  at  the 
end,  that  the  public  are  not  confined  to  the  part  which  may  be 
metalled  or  kept  in  order  for  the  more  convenient  use  of  carriages 
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and  foot  passengers.  And,  therefore,  he  says  that  when  you  look 
to  the  highway  simply,  without  any  of  the  exceptions  which  Mr. 
O'Malley  tried  to  establish,  the  public  are  not  confined  to  the 
metalled  part,  or  the  part  which  is  ordinarily  kept  in  order.  That 
is  the  principle  which  is  laid  down  in  The  King  v.  Wright,  which 
is  a  very  strong  case,  smd  in  several  other  cases  which  are  there 
referred  to.  Taken  altogether,  I  think  it  comes  to  this :  that  primd 
facie,  when  you  look  at  the  highway  running  between  fences, 
unless  there  is  something  to  show  the  contrary,  the  public  have  a 
right  to  the  whole,  and  are  not  confined  to  the  metalled  part  of  it. 
Mr.  O'Malley  was  asked  whether  he  would  confine  the  right  of  the 
public  to  the  metalled  part,  and  he  said  he  was  unable  to  point  out 
any  other  definite  line.  He  said  that  the  posts  might  have  been 
erected  on  what  was  not  a  part  of  the  highway,  but  which  was  a 
part  of  the  waste,  or  part  of  the  land  of  the  freeholder,  to  which 
the  road  did  not  extend.  If  there  was  an  acre  of  land  before  you 
got  to  the  hedge  itself,  that  would  be  excluded  by  what  my  Brother 
Mahtin  said.  So  also  Mr.  O'Malley  said  that  part  of  the  space 
might  be  on  a  rock  or  something  of  that  nature,  on  which  there 
could  be  no  passage.  But  that  would  not  be  any  part  of  the  high- 
way. If  there  is  a  rock,  or  a  house  which  was  built  before  the 
road  was  dedicated  to  the  public,  it  is  not  part  of  the  road.  The 
first  direction,  therefore,  is  correct,  and  in  point  of  fact  is  little 
more  than  saying  what  was  said  in  the  authorities  referred  to 
and  in  others,  that  the  public  have  a  right  of  passage  over  the 
whole  highway. 

The  second  proposition  is  a  larger  one,  and  we  have  to  see 
whether  there  is  any  misdirection  in  that.  It  is  "  that  a  perma- 
nent obstruction  erected  on  a  highway,  placed  there  without  lawful 
authority,  which  renders  the  way  less  commodious  than  before  to 
the  public,  is  an  unlawful  act  and  a  public  nuisance  at  common 
law  ;  and  that  if  the  jury  believed  that  the  defendants  placed,  for 
the  purposes  of  profit  to  themselves,  posts  with  the  object  and 
intention  of  keeping  them  permanently  there  in  order  to  make  a 
telegraphic  communication  between  distant  places,  and  did  perma- 
nently keep  them  there,  and  the  posts  were  of  such  sizes  and 
dimensions  and  solidity  as  to  obstruct  and  prevent  the  passage 
of  carriages  and  horses  or  foot  passengers  upon  the  parts  of  the 
highway  where  they  stood,  the  jury  ought  to  find  the  defendants 
guilty  upon  this  indictment ;  and  that  the  circumstances  that  the 
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posts  were  not  placed  upon  the  hard  or  metalled  part  of  the  high- 
way, or  upon  a  footpath  artificially  formed  upon  it,  or  that  the 
jury  might  think  that  sufficient  space  for  the  public  traflSc 
remained,  are  immaterial  circumstances  as  regards  the  legal  right, 
and  do  not  affect  the  right  of  the  Crown  to  the  verdict."  That 
appears  to  us  to  be  substantially  a  proper  direction,  because,  in 
effect,  it  comes  to  this,  whether  there  was  a  practical  obstruction 
to  the  public  using  the  highway.  All  the  cases  cited  by  Mr. 
O'Malley  really  come  to  that ;  and  it  was  so  explained  in  the  case 
of  The  Queen  v.  Bvssell,  that  what  was  there  called  a  mathematical 
obstruction,  as  was  said,  I  think  by  myself,  as  where  children 
build  erections  upon  the  sand,  would  be  an  obstruction,  but  not  a 
practical  one.  It  is  necessary  to  see  whether  it  is  practically  an 
obstruction,  and  my  Brother  Martin  raised  that  point,  I 
[*169]  think,  by  saying  that  if  the  jury  believed  *  that  the  defend- 
ants placed  the  posts  so  as  to  obstruct  and  prevent  the 
passage  of  carriages  and  horses  or  foot  passengers  upon  the  parts 
of  the  highway  where  they  stood,  the  defendants  ought  to  be  found 
guilty.  In  the  later  case  of  The  Queen  v.  Russell  we  considered 
that  the  jury  found  in  eflfect  that  there  was  no  practical  nuisance, 
and  therefore  I  think  that  the  indictment  was  answered;  but 
where  there  is  a  practical  obstruction,  as  I  understand  my  Brother 
Martin  to  put  it,  on  a  part  of  a  highway  by  which  the  public  are 
prevented  from  using  it,  that  is  clearly  a  nuisance  according  to  all 
the  definitions  of  the  word.  The  learned  Judge  was  also  right  in 
saying  that  the  circumstance  that  the  part  passed  over  is  not 
metalled  or  repaired  for  purposes  of  convenience,  as  has  been  said 
in  several  cases,  really  makes  no  difi'erence ;  nor  does  it  make 
any  difiFerence  that  the  jury  hold  that  sufficient  space  was  left 
According  to  The  King  v.  Wrighty  where  Lord  Tenterden  went 
into  the  matter  with  great  force,  the  public  are  entitled  to  the 
large  space  on  the  sides  of  the  highway,  as  he  said,  for  the  purposes 
of  air  and  sun  ;  and  parties  cannot  withdraw  any  part  of  the  high- 
way from  the  general  purposes  of  traffic  with  impunity.  We  must 
take  it  that  the  jury  found  these  facts  in  the  way  put  before  us, 
that  the  defendants  did  keep  up  the  posts  of  such  size  and  solidity, 
as  to  obstruct  and  prevent  the  passage  of  horses  and  carriages  or 
foot  passengers  upon  the  parts  of  the  highway  where  the  posts 
stood. 

It  was  put  by  Mr.  O'Malley  that  the  case  ought  to  have  been 
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left  to  the  jury,  for  that  some  of  the  posts  appeared,  by  a  photo- 
graph that  was  produced,  to  be  on  inaccessible  parts  of  the  high- 
road. I  think,  upon  this  direction,  if  that  had  been  so,  it  would  not 
make  any  difference,  because  if  half  a  dozen  posts  are  on  inacces- 
sible parts  of  the  highway,  even  supposing  they  could  be  lawfully 
put  there,  it  would  be  no  object  to  the  company  to  have  those  few 
posts  left  It  was  said  that  there  were  different  counts,  and  that 
there  was  a  verdict  upon  all  those  counts.  I  think,  if  any  were 
subject  to  those  exceptions,  it  ought  to  have  been  said  that  there 
were  some  of  those  posts  which  would  come  within  the  exceptions 
referred  to.  The  defendants  did  not  do  that,  and  it  would  be  quite 
useless  to  grant  a  rule  as  to  two  or  three  of  these  posts ;  indeed, 
we  could  not  do  it,  as  it  is  left  to  us,  because  Mr.  O'Malley  did  not 
ask  for  a  verdict  as  to  those  particular  posts.  We  have  not  the 
power  of  granting  a  rule  for  a  new  trial,  unless  we  see  that  there 
is  something  to  be  complained  of  in  the  above  two  propositions. 
I  take  them  as  amounting  to  this,  that,  primd  facie,  the  high-road 
is  not  confined  to  the  metalled  part,  but  extends  to  the  fences  or 
boundaries  of  the  high-road,  and  that,  if  there  is  a  practical  obstruc- 
tion upon  that  which  prevents  parties  using  it  as  a  highway,  that 
is  a  nuisance. 

That  is  the  effect  of  the  summing  up,  which  appears  to  me  to  be 
correct,  and  therefore  I  think  that  there  should  be  no  rule. 

Blackburn,  J.  —  I  am  of  the  same  opinion,  and  I  do  not  think 
it  necessary  to  add  anything  to  what  has  been  already  said. 

Eule  re/used. 

ENGLISH  NOTES. 

The  right  of  the  public  in  a  highway  is  to  use  it  for  the  purposes  of 
passage  only.  See  Harrison  v.  Duke  of  Rutland,  No.  10,  p.  682,  post; 
RangeUy  v.  Midland  Railway  Co.  (1868),  L.  E.  3  Ch.  306,  per  Lord 
Cairns,  at  pp.  310,  311,  37  L.  J.  Ch.  313, 18  L.  T.  69,  16  W.  R.  547. 
Any  interference  with  the  safe  and  convenient  exercise  of  the  public 
right  of  passage  over  the  whole  highway  is,  generally  speaking,  a  public 
nuisance,  rendering  the  guilty  person,  apart  from  any  particular  stat- 
utory remedy  that  may  be  available,  liable  to  indictment  and  to  an 
action  by  a  person  suffering  special  damage.  The  following  are  in- 
stances of  acts  interfering  with  the  use  of  a  highway  that  have  been 
held  to  amount  to  a  public  nuisance : —  Breaking  up  a  highway  to  lay  gas- 
pipes:  see  Reg.  v.  Longton  Gas  Co.  (1860),  2  El.  &  El.  651,  29  L.  J. 
M.  C.  118;  laying  tramlines  in  the  highway:  see  Reg.  v.  Train  (1862), 
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31  L.  J.  M.  G.  169,  9  Cox  C.  G.  180;  holding  hurdle-races  on  a  high- 
way: see  SowerhyY,  Wadswarth  (1863),  3  Fost.  &  Fin.  734;  leaving 
a  roller  on  the  side  of  a  highway  in  such  a  position  as  to  frighten 
horses:  see   WUkvis  v.  Dai/  (1883),  12  Q.  B.  D.  110,  49  L.  T.  399, 

32  W.  B.  123;  causing  a  crowd  to  collect  in  the  street:  see  Barber 
V.  Fenlei/  (1893),  1893,  2  Gh.  447,  62  L.  J.  Gh.  623,  68  L.  T.  662; 
using  a  steam-roller  under  certain  circumstances:  see  Jeffery  v.  &L 
Fancras  Vestry  (1894),  63  L.  J.  Q.  B.  618. 

The  right  of  passage  of  the  public  must  be  exercised  reasonably,  and 
acts  in  their  nature  justifiable  may,  owing  to  their  amounting  to  an 
unreasonable  or  excessive  use  of  the  highway,  amount  to  public  nui- 
sances. See  Eex  v.  Edgerley  (1641),  March,  pi.  210 ;  s.  c.  nom,  Egerlej/s 
Case,  3  Salk.  183,  where  the  defendant  was  indicted  for  using  a  waggon 
of  excessive  weight.  Gf  Beg,  v.  Chittenden  (1885),  16  Cox  G.  C.  725 
(as  to  excessive  weight  and  extraordinary  traffic  on  highways,  see  sect. 
23  of  the  Highways  and  Locomotive  (Amendment)  Act,  1878,  41  &  42 
Vict.,  c.  77,  on  which  there  are  very  numerous  reported  cases);  Rex 
T .  Sarmon  (1758),  1  Burr.  516,  where  the  defendant  was  unsuccessfully 
indicted  for  standing  on  the  highway  to  distribute  hand-bills;  Bex 
v.  Cross  (1812),  3  Gamp.  224,  13  R.  R.  794,  where  the  indictment  was 
in  respect  of  stage-coaches  which  stood  for  an  unreasonable  time  to  take 
up  passengers;  Beg.  v.  Mathias  (1861),  2  Fost.  &  Fin.  570,  relating 
to  wheeling  a  perambulator  on  the  footpath. 

As  to  nuisances  to  the  highway  arising  from  the  state  of  the  prem- 
ises over  or  immediately  adjacent  to  which  the  highway  runs,  see 
Fisher  v.  Prowse,  No.  11,  and  the  notes  thereto,  p.  603,  post. 

That  any  substantial  permanent  obstruction  to  a  highway  is  a  public 
nuisance,  even  though  the  real  inconvenience  to  the  public  may  be  very 
slight,  as  in  the  second  of  the  principal  cases,  has  long  been  recognised. 
At  the  same  time,  there  may  be  cases  where  even  a  permanent  obstruc- 
tion is  so  trifling  as  not  to  amount  to  a  public  nuisance.  See  Beg.  v. 
Lepine  (1866),  15  L.  T.  158;  cf.  Beg.  v.  Betts  (1850),  16  Q.  B.  1022; 
Beg.  V.  Bussell  (1854),  3  El.  &  Bl.  942,  23  L.  J.  M.  G.  173. 

A  temporary  obstruction  of  the  highway  in  the  exercise  of  the  right 
of  access  of  an  adjoining  owner,  as  by  causing  carts  to  stand  opposite 
the  premises  to  be  loaded,  is  not  necessarily  unlawful ;  and  whether  it 
is  unlawful  or  not  is  a  question  of  degree.  See  Bex  v.  Bussell  (1805), 
6  East,  427,  8  R.  R.  506;  Bex  v.  Jones  (1812),  3  Gamp.  230,  13  R.  R. 
797;  Fritz  v.  Hohson  (1880),  14  Gh.  D.  542,  49  L.  J.  Gh.  321,  42  L.  T. 
225,  28  W.  R.  459.  Again,  it  seems  that  an  adjoining  landowner  is 
entitled  to  obstruct  the  highway  by  hoardings  to  a  reasonable  extent 
during  building  operations.  See  Bex  v.  Jones^  supra  ;  Bex  v.  Ward 
(1836),  2  A.  &  E.  384,  per  Lord  Denman,  G.  J.,  at  p.  405;  6  N.  & 


B.  C.  VOL.  XII.]      HIGHWAY   (INCLUDING  PUBLIC  BRIDGE).  569 

Vot.  7, 8. — BflK  ▼.  Wxifht ;  ITnited  Kingdom,  &c.  Telegraph  Co.  — Kotee. 

M.  38;  see  also  Bradbee  v.  Mai/or,  &c.  of  London  (1842),  5  Scott  N.  R, 
79;  8.  c.  nom.  Bradbee  v.  Christie  HospUaZ^  4  Man.  &  Gr.  714,  2  DowL 
N.  S.  164. 

A  slight  temporary  obstruction  of  a  highway,  even  though  it  is  not 
in  the  exercise  of  any  right,  is  not  necessarily  a  public  nuisance. 
Thus,  in  Edgeware  Highway  Board  v.  Harrow  Ga^  Co.  (1874),  L.  R* 
10  Q.  B.  92,  44  L.  J.  Q.  B.  1,  31  L.  T.  402,  an  agreement  between 
the  plaintiffs  and  defendants,  a  gas  company  without  parliamentary 
powers,  under  which  the  defendants  agreed  that  if  the  plaintiffs  should 
permit  them  to  break  up  highways  under  the  plaintiffs'  control  to  lay 
gas-pipes,  the  company  would  make  good  the  highway  and  pay  the 
plaintiffs  a  certain  sum  per  yard  of  the  surface  broken,  was  held  to  be 
enforceable,  as  the  performance  of  the  agreement  did  not  necessarily 
involve  a  nuisance  to  the  highway.  Agreements  of  the  kind  under 
which  highway  authorities  license  or  purport  to  license  persons  to  in-* 
terfere  with  highways  are  very  numerous;  and  the  case  above  cited 
shows  that  such  agreements  are  not  necessarily  void,  although  high- 
way  authorities  have  no  power  to  authorise  any  interference  with  a 
highway  amounting  to  a  public  nuisance. 

To  induce  the  Court  to  grant  an  injunction  to  restrain  persons  from 
temporarily  interfering  with  a  highway  on  an  information  in  the  name 
of  the  Attorney-General,  there  must  be  reason  to  apprehend  really  sub- 
stantial inconvenience  to  the  public.  See  Attomei/- General  v.  Cam^ 
bridge  Gas  Co.  (1868),  L.  R.  4  Ch.  71,  38  L.  J.  Ch.  94. 

The  Highway  Act,  1835  {b  &  ^  Will.  IV.,  c.  60,  s.  69,  and  see  iJ., 
s.  63;  27  &  28  Vict.,  c.  101,  s.  61),  gives  a  summary  remedy  in  the 
case  of  an  encroachment  on  a  carriage-way  within  fifteen  feet  from  the 
centre.  This  provision  gave  rise  to  a  notion  that  the  adjoining  owners 
are  entitled  to  encroach  up  to  the  fifteen  feet.  This  notion,  for  which 
there  was  never  any  real  foundation,  was  recognised  as  erroneous  in  Reg. 
v.  Johnson  (1859),  1  Fost.  &  Fin.  657. 

By  the  Local  Government  Act,  1894  (56  &  67  Vict.,  c.  73,  s.  26),  it 
is  made  the  duty  of  the  councils  of  county  boroughs  and  county  dis- 
tricts to  "  protect  all  p.iblic  rights  of  way  "  and  to  **  prevent  any  unlawful 
encroachment  on  any  roadside  waste."  The  roadside  wastes  referred 
to  appear  to  be  simply  those  pai-ts  of  highways  at  the  side  of  the  via 
trita,  like  the  strips  of  land  on  which  many  of  the  telegraph  poles 
were  erected  as  in  the  second  of  the  principal  cases,  which,  though  sub- 
ject to  the  public  right  of  passage,  are  not  made  into  hard  road.  See 
CuHis  V.  Kesteven  County  Council  (1890),  45  Ch.  D.  604,  60  L.  J.  Ch, 
103.  It  has  been  held  that  under  the  enactment  in  question  a  district 
council  may  remove  an  obstruction  to  a  highway,  and  recover  the  cost  of 
BO  doing  from  the  responsible  person.     Louth  District  Council  v.  West 
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(1896),  65  L.  J.  Q.  B.  535.  Bat  the  soundness  of  this  decision  may  be 
open  to  question.  See  Bermondsey  Vestry  v.  Brown  (1865),  L.  R.  1  Eq. 
204,  35  Beav.  226;  Tottenham  Urban  District  Council  v.  Williamson 
(C.  A.  1896),  1896,  2  Q,  B.  353,  65  L.  J.  Q.  B.  591,  75  L.  T.  238, 
44  W.  R.  676. 

The  Local  Government  Act,  1888  (51  &  52  Vict.,  c.  41,  s.  11  (1)), 
after  providing  that  the  ^'main  roads"  in  each  county  shall  be  main- 
tained by  the  county  council,  provides  that  the  county  council  shall 
have  the  same  powers  as  a  highway  board  for,  inter  alia,  <<  asserting 
the  right  of  the  public  to  the  use  and  enjoyment  of  the  roadside  wastes," 
—  that  is,  no  doubt,  of  the  roadside  wastes  at  the  sides  of  main  roads. 
This  is  not  a  happy  piece  of  legislation,  for  highway  boards  have  no  ex- 
press powers  as  to  roadside  wastes ;  and  moreover  have  no  concern  with 
the  assertion  of  public  rights  of  passage  as  such  at  all  (see  Mill  v.  Hawker 
(1874,  75),  L.  R.  9  Ex.  309,  10  Ex.  92,  43  L.  J.  Ex.  129,  44  L.  J.  Ex. 
49);  though  where  their  duty  to  repair  a  road  is  questioned  on  the  ground 
that  it  is  not  a  highway,  they  may,  no  doubt,  in  a  proper  case  fight  the 
question,  and  so  incidentally  assert  the  public  right  of  passage. 

There  are  dicta  in  numerous  cases  and  text-books  of  authority,  all  or 
most  of  them  collected  in  Arnold  v.  Holbrook  (1873),  L.  R.  8  Q.  B.  96, 
42  L.  J.  Q.  B.  80,  28  L.  T.  23,  21  W.  R.  330,  to  the  effect  that  if  a 
highway  is  foundrous  the  public  may  go  upon  the  adjoining  land.  In 
that  case,  however,  it  was  held  that  such  a  right  did  not  attach  in  the 
case  of  a  footpath  which  had  been  dedicated  subject  to  a  right  (estab- 
lished in  Arnold  v.  Blaker  (1871),  L.  R.  6  Q.  B.  433,  40  L.  J.  Q.  B. 
185),  on  the  part  of  the  landowner  to  plough  it  up;  and  Blackburn, 
J.,  said  with  reference  to  the  dicta  above  mentioned:  ^^  There  are  a 
great  man}'  dicta  in  the  books,  but  they  are  all  founded  on  DuncomVs 
Case  (1634),  in  Cro.  Car.  366;  also  to  be  found  in  1  Rollers  Abr.  390  (A), 
pi.  1.  In  that  case  there  was  a  prescriptive  highway,  and  when  it  was 
out  of  repair  the  public  used  to  deviate  on  the  outlets,  which  I  gather 
to  be  certain  defined  portions  of  ground  over  which  the  public  had  im- 
memorially  passed.  .  .  .  It  is  quite  reasonable  to  say  that  where  there  is 
a  prescriptive  highway  over  a  close  there  may  be  a  prescriptive  right 
to  deviate  on  adjoining  lands.  But  it  would  require  strong  authority 
to  persuade  me  that  where  there  is  a  limited  dedication  oniy,  the  public 
would  have  a  right  to  deviate." 

Where  a  landowner  over  whose  land  a  highway  passes  obstructs  the 
highway,  the  public  have  a  right,  in  order  to  get  round  the  obstruction, 
to  deviate  over  his  land.  See  Absor  v.  French  (1670),  2  Show.  28.  This 
right  was  recognised  in  Dawes  v.  Hawkins,  No.  12,  p.  618,  post ;  but 
WiLLES,  J.,  in  that  case  said  that  if  the  obstruction  is  caused  by  the 
elements  no  right  of  deviation  accrues  to  the  public. 
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In  Ihmcomh*8  Case  above  mentioned,  Duncomb  was  held,  by  reason 
of  his  having  inclosed  the  highwa}',  to  be  bound  to  repair  it.  And  it 
seems  well  established  that  where  an  immemorial  highway  is  inclosed 
a  liability  ratione  clatisurce,  as  it  is  called,  attaches  in  respect  of  the 
land  on  which  the  inclosures  are,  at  all  events  where  there  was  a  prescrip- 
tive right  to  deviate  when  the  highway  was  out  of  repair.  In  Stee^ 
V.  Prickett  (1819),  2  Starkie,  463,  20  R.  R.  717,  Abbott,  C.  J.,  said 
that  ^^  if  the  same  person  was  the  owner  of  the  land  on  both  sides  [of  a 
highway],  and  inclosed  both  sides,  he  was  bound  to  repair  the  whole  of 
the  road;  if  he  inclosed  on  one  side  only,  the  other  being  left  open,  he 
was  bound  to  repair  to  the  middle  of  the  road;  and  where  there  was  an 
ancient  inclosure  on  one  side  and  the  owner  of  land  inclosed  on  the 
other,  he  was  bound  to  repair  the  whole."  The  liability  is  upon  the 
occupier  of  the  lands  and  does  not  attach  unless  the  highway  is  im- 
memorial. See  Reg,  v.  Ramsden  (1858),  El.,  Bl.  &  El.  949,  27  L.  J. 
M.  C.  296.  ITor  does  it  attach  where  the  inclosure  is  made  under  an 
Inclosure  Act.  See  Rex  v.  Flecknow  Inhabitants  (1758),  1  Burr.  461. 
Further  as  to  liability  to  repair  highways  ra;tione  claicsurce,  see 
Ilenn's  Case  (1632),  W.  Jones,  296;  Anon.  (1652),  Styles,  364; 
Rex  V.  Stoughton  (1660),  2  Wms.  Saund.  157,  160;  8.  o.  nom.  Rex 
v.  Staughtony  1  Sid.  164,  2  Keb.  mo\  Rrx  v.  Hillarsden  (1665),  1  Keb. 
894;  Rex  v.  Hatfield  Inhabitants  (1820),  4  B.  &  Aid.  75,  per  Holroyd, 
J.,  at  p.  83,  22  R.  R.  631;  25  &  26  Vict.,  c.  61,  s.  46. 

There  are  traces  of  a  general  principle  that  wherever  a  person,  for 
the  benefit  of  his  land,  alters  a  highway  to  its  detriment,  he  thereby  at- 
taches to  his  land  a  liability  ratione  nocumenti  to  repair  the  highway; 
though  the  principle  is  not  well  established  or  developed.  The  liability 
ratione  clausurce  is  perhaps  merely  an  instance  of  a  liability  of  the 
kind.  See  Rex  v.  Kei-rison  (1815),  3  M.  &  S.  526, 16  R.  R.  342;  Oliver 
v.  North  Eastern  Railway  Co.  (1874),  L.  R.  9  Q.  B.  409,  43  L.  J. 
Q.  B.  198. 

AMERICAN  NOTES. 

This  doctrine  prevails  here.  Rex  v.  Wright  is  cited  in  Angell  on  High- 
ways, sect.  155,  and  both  principal  cases  are  cited  in  Elliott  on  Roads  and 
Streets,  p.  479,  and  the  principle  is  recognized  in  Cleceland  v.  Cleveland,  12 
Wendell  (New  York),  172 ;  Hannum  v.  Belcherlowriy  19  Pickering  (Mass.),  311 ; 
Simmons  v.  Cornell,  1  Rhode  Island,  519 ;  Lawrence  v.  Mount  Vernon,  35  Maine, 
100;  Slate  v.  Berdsita,  73  Indiana,  185;  38  Am.  Rep.  117;  Wayne  Co.  Sao, 
Bank  v.  Stochcell,  84  Michigan,  586 ;  22  Am.  St.  Rep.  708 ;  P'dhbury  v.  Broum, 
82  Maine,  450 ;  9  Lawyers'  Rep.  Annotated,  94 ;  Marion  v.  Skillman,  127  Indi- 
ana, 130;  11  Lawyers'  Rep.  Annotated,  55;  Western  Railway  of  Alabama  w. 
Alabama  Grand  T.  R.  Co.,  96  Alabama,  272 ;  17  Lawyers'  Rep.  Annotated, 
474;  Southern  Pae.  R.  Co.  v.  Ferris,  93  California,  263;  18  Lawyers' Rep. 
Annotated,  510;  Davis  v.  Clinton,  58  Iowa,  389;  People  v.  Cunningham^ 
1  Denio  (N.  Y.),  524;  43  Am.  Dec.  709. 
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If  the  statute  prescribes  a  maximum  and  a  minimum  width  of  roads,  and 
a  road  is  one  only  by  prescription,  its  width  is  determined  by  the  actual  use 
and  travel  by  the  public. 

In  the  California  case  cited  above  the  Court  held  that  user  by  the  public 
of  one  side  only  of  a  dedicated  street,  laid  out  and  mapped  with  two  tracks, 
having  a  watercourse  and  a  double  row  of  trees  between  them,  constitutes  an 
acceptance  of  the  whole  dedicatioD,  observing :  '*  But  because  the  travel  along 
the  public  road  has  been,  by  the  choice  of  the  travelling  public,  almost  ex- 
clusively, if  not  entirely,  on  the  other  side  of  the  road,  and  on  the  sixty-feet 
wide  strip  of  it  on  the  opposite  side  of  the  zanja  from  the  defendant's  laud, 
the  Court  seems  to  have  concluded  that  the  public  never  used  the  sixty  feet 
of  the  located  road  as  recognized  by  proprietors  of  adjoining  lands  in  build- 
ing their  fences  and  hedges,  and  therefore  as  to  it  there  was  never  any  user. 
This  we  take  to  be  a  mistake.  As  well  might  it  be  said  that  if  the  public 
travel  had  been  down  the  centre  of  a  road  offered  for  dedication  as  a  public 
highway,  there  was  never  any  user  of  that  part  which  lay  on  each  side  of  the 
track  used,  and  between  it  and  the  fences  of  the  adjoining  proprietors ;  or 
where  the  travel  might  be  diagonally  across  the  located  road,  from  one  side 
to  the  other,  and  from  one  end  to  the  other  of  it  continuously,  that  the  por- 
tion of  the  ground  fenced  out  by  adjoining  proprietors  over  which  there  had 
been  no  travel  had  never  been  used.  A  similar  view  of  an  abandonment  of 
a  public  road  was  urged  in  Watkirut  v.  Lynchy  71  Cal.  26,  but  it  will  be  seen 
from  the  language  which  we  now  quote  no  such  want  of  user  was  considered 
any  evidence  of  an  abandonment  of  the  public  road :  <  Any  ordinary  observer 
travelling  upon  the  public  roads  of  the  more  thickly  populated  portions  of 
this  State  will  often  perceive  the  land  on  one  or  both  sides  of  a  road-bed 
that  is  fenced  out,  sowed  in  grain,  and  pastured  by  the  proprietors  of  adjoin- 
ing land ;  and,  while  all  the  travel  for  many  years  has  been  confined  to  the 
centre  of  the  road-bed,  yet  we  do  not  see  that  such  acts  would  of  themselves 
be  held  to  show  either  an  abandonment  of  the  use  of  the  road  by  the  public, 
or  its  adverse  possession  by  the  person  who  has  thus  sowed,  reaped,  and  pas- 
tured his  stock  thereon.' " 

This  principle  has  been  adopted  in  cases  of  obstructions  on  sidewalks  of 
city  streets,  elevated  railroads  in  streets,  and  the  erection  of  telegraph  poles 
on  streets  or  roads.  The  question  whether  the  last  are  an  additional  bur- 
den for  which  the  owner  of  the  fee  in  the  soil  is  entitled  to  compensation  has 
been  frequently  discussed,  the  weight  of  authority  apparently  being  in  the 
affirmative.    See  Elliott  on  Roads  and  Streets,  p.  538. 

A  curious  application  of  the  doctrine  is  made  in  respect  to  the  crooked 
Virginia  rail  or  «  snake  "  fences,  it  being  held  that  the  lines  of  the  road  go 
through  the  centre.    Angell  on  Highways,  sect  155. 
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No.  9.  — MERCER  v.  WOODGATE. 
(Q.  B.  1869.) 

RULE. 

The  owner  of  a  field  may  dedicate  a  way  through  it  to 
the  public,  reserving  to  himself  the  right  from  time  to 
time  to  plough  up  the  land ;  and  it  is  sufficient  evidence  of 
a  dedication  of  this  kind,  if  from  the  time  of  living  mem- 
ory the  public  have  enjoyed  the  footpath,  and  the  occupiers 
have  from  time  to  time  ploughed  up  the  field  without  lift- 
ing the  plough  over  the  footpath. 

Mercer  v.  Woodgate. 

L.  R.  5  Q.  B.  26-^  (9.  c.  10  B.  &.  S.  833 ;  39  L.  J.  M.  C.  21). 

Highway. — Limited  Dedication, — Right  of  Owner  of  Soil  to  Plough  up    [26] 

Footpath. 

There  may,  in  law,  be  a  dedication  to  the  public  of  a  right  of  way,  such  as  a 
footpath  across  a  field,  subject  to  the  right  of  the  owner  of  the  soil  to  plough  it 
up  in  due  course  of  husbandry,  and  destroy  aU  trkce  of  it  fur  the  time. 

As  far  as  living  memory  went,  the  occupier  for  the  time  being  of  a  field  over 
which  a  footpath  crossed  had  been  in  the  habit,  in  due  course  of  forming,  of 
ploughing  up  the  whole  field,  and  so  destroying  the  footpath.  There  was  no 
evidence  of  the  existence  of  the  footpath  before  living  memory. 

Ileldf  that  the  inference  to  be  drawn  was,  that  the  owuer  had  originally  dedi- 
cated the  right  of  way  to  the  public,  subject  to  this  right  of  periodically  plough- 
ing it  up. 

Case  stated  by  Justices  of  Worcestershire  under  20  &  21  Vict., 
c43. 

Upon  the  hearing  of  an  information  preferred  by  the  respondent 
against  the  appellant  under  5  &  6  Wm.  IV.,  c.  50,  s.  72,  for  unlaw- 
fully and  wilfully  destroying  and  injuring  the  surface  of  a  certain 
highway  by  ploughing  up  the  same,  the  following  facts  were 
admitted  or  proved:  — 

The  appellant  is  the  occupier  of  a  field  of  arable  land  in  the 
parish  of  Bellbroughton,  across  which  is  a  public  footpath  leading 
from  the  village  of  Bellbroughton  to  the  Stourbridge  and  Broms- 
grove  turnpike  road  and  the  hamlet  of  Fairfield ;  and  in  September, 


574  HIGHWAY  (including  PUBLIC  BRIDGE). 

Vo.  9.— M«n«r  ▼.  Woodgato,  L.  S.  6  0.  B.  96,  87. 

1868,  in  due  course  of  farming,  he  ploughed  the  field  and  ploughed 
up  and  destroyed  all  trace  of  the  footpath. 

The  appellant  hond  fide  claimed  the  right  to  plough  and  to  con- 
tinue to  plough  the  footpath,  and  the  previous  occupier  of  the  field 
had  so  ploughed  at  all  times  within  living  memory. 

There  was  no  evidence  before  the  Justices  either  of  the  exist- 
ence of  the  footpath  or  tillage  of  the  field  before  living  memory ; 
and  no  witnesses  were  called  on  behalf  of  the  appellant,  nor  was 
any  evidence  given  of  any  partial  or  limited  dedication  of  the  land, 
or  of  any  reservation  of  the  right  to  plough  up  the  land  along  the 
line  of  footpath,  except  as  otherwise  appears  by  the  case. 

On  the  part  of  the  respondent  it  was  contended  that  the  footpath 

was  a  highway  within  the  meaning  of  5  &  6  Wm.  IV.,  c.   50,  and 

that  under  the  circumstances  the  Justices  ought  to  convict 

[*  27]  the  appellant  *  under  s.  72  for  the  destroying  and  injuring 

the  surface  of  a  highway. 

On  the  part  of  the  appellant  it  was  contended  that  the  footpath 
was  not  a  highway  within  the  meaning  of  the  statute,  but  that  if 
it  were,  he  and  the  previous  occupiers  having  ploughed  it  up  as 
long  as  it  was  known  to  have  existed,  the  public  had  a  right  only 
to  the  use  of  the  footpath  subject  to  its  being  so  ploughed  up. 

The  Justices  were  of  opinion  that  the  footpath  was  a  highway 
within  the  meaning  of  the  statute,  and  that  the  appellant,  having 
destroyed  and  injured  the  surface  of  the  footpath,  they  were  bound 
in  law  to  find  the  appellant's  acts  to  be  unlawful,  no  further  evi- 
dence having  been  offered  of  any  reservation  by  the  owner,  at  the 
time  of  dedication  or  presumed  dedication,  of  a  right  to  plough  up 
the  surface  of  the  footway ;  and  accordingly  they  convicted  the 
appellant. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  foot- 
path 18  a  highway  within  5  &  6  Wm.  IV.,  c.  50;  and  if  so,  whether 
the  Justices  were  bound  in  law  to  convict  the  appellant  of  an  un- 
lawful act,  or  whether  the  Justices  would  have  been  justified  in 
finding  the  acts  complained  of  to  be  lawful ;  and  whether  they  had 
jurisdiction. 

If  the  Court  should  be  of  opinion  that  the  Justices  were  bound 
to  convict  the  appellant,  and  that  their  jurisdiction  was  not  ousted 
in  consequence  of  the  land  having  been  ploughed  at  all  times  when 
necessary  within  living  memory,  the  conviction  was  to  be  affirmed ; 
otherwise  it  was  to  be  quashed. 
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Harington,  for  the  appellant.  —  The  only  evidence  in  this  case  is 
that  as  long  as  the  footpath  has  existed  the  occupier  for  the  time 
being  has  been  in  the  habit  of  ploughing  it  up,  and  the  only  in- 
ference that  can  be  drawn  is,  that  the  highway  was  originally 
dedicated  with  a  reservation  of  the  right  of  the  owner  to  plough 
over  it  when  he  ploughs  the  rest  of  his  soil.  Thuq,  in  Pelham  v. 
Fickersgill,  1  T.  R.  660  (1  R.  R.  348),  where  the  liberty  of  pas- 
sage over  the  soil  and  a  toll  for  such  passage  were  both  shown  to 
be  immemorial,  it  was  held  that  it  must  be  presumed  that  the 
original  grant  was  subject  to  the  reservation  of  a  toll.  It  is 
clear  law  that  there  can  be  a  •  qualified  or  limited  dedica-  [*  28] 
tion  of  a  highway.  Stafford  v.  Coyney,  7  B.  &  C.  257,  and 
Fisher  v.  Prowse,  2  B.  &  S.  770,  31  L.  J.  Q.  B.  212.  are  direct 
authorities  for  that  proposition. 

Rew,  for  the  respondent,  was  then  called  upon.  The  cases  cited 
are  quite  distinguishable  from  the  present.  In  those  cases  the 
highway  was  dedicated  subject  to  a  partial  permanent  obstruction, 
but  such  that  the  highway  could  still  be  used.  Here  there  is  a 
total  destruction  of  the  highway  for  the  time,  which  is  inconsistent 
with  the  dedication  of  a  highway,  and  amounts  to  an  illegal  nui- 
sance. In  James  v.  Hayward,  Cro.  Car.  184,  the  rest  of  the  Court 
held  the  erection  of  a  gate  across  a  road  was  a  nuisance,  which  no 
doubt  is  good  law.  Croke,  J.,  however,  says :  "  But  it  seemed  to 
me  that  it  is  not  any  nuisance  in  itself,  being  so  small  a  trouble, 
but  much  for  the  public  good  that  there  should  be  inclosures  for 
the  preservation  of  com  and  grass  from  cattle  straying.  And  the 
law  accounts  not  such  petty  troubles  as  nuisances  ;  for  it  appears 
that  there  are  many  gates  in  divers  highways  which  have  been 
always  allowed ;  and  if  it  were  a  nuisance  in  itself  there  should 
not  be  any  gate,  for  there  cannot  be  any  prescription  for  a  nui- 
sance." In  Reg,  v.  Charlesworth,  16  Q.  B.  1012,  1020,  which  was 
an  indictment  for  nuisance  in  a  highway  by  cutting  it  up  with 
tramways.  Lord  Campbell,  C.  J.,  says :  "  It  is  argued  that  a  right 
has  been  reserved  by  the  landowner  to  make  as  many  rail  and 
tram  roads  as  he  pleases  in  all  time  to  come,  for  the  convenient 
use  of  his  coal  pits.  But  if  this  would  be  a  nuisance,  there  could 
be  no  such'  right  reserved.  No  authority  has  been  cited  for  the 
reservation  of  a  right  in  future  to  put  up  as  many  gates  or  make 
as  many  tramways  as  the  landowner  thinks  proper.  No  such 
reservation  could  exist,  if  the  acts  would  be  a  nuisance." 
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[Blackburn,  J.  —  Patteson,  J.,  is  much  more  cautious ;  he  only 
says  :  "  We  cannot  suppose  a  reservation  of  right  so  large  as  that 
claimed."] 

In  Bateman  v.  Burge,  6  C.  ft  P.  391,  Park,  J.,  held  that  a  stile 
or  gate  across  a  footpath  could  not  be  raised. 

[CooKBURN,  C.  J.  —  No  one  is  obliged  to  dedicate  a  high- 
[*  29]  way,  and  *  if  the  public  take  it  they  must  take  it  subject  to 
any  condition  the  owner  imposes.] 

Ploughing  up  is  a  destruction  of  the  thing  granted,  and  is  thus 
inconsistent  with  the  grant  In  Wellbeloved  on  Highways,  p.  443, 
it  is  said :  "  It  may  also  be  stated  as  clearly  deducible  from  Lord 
Ellenbgrough's  decision  in  the  case  of  Rex  v.  CrosSy  3  Camp. 
224  (13  R.  R  794),  that  it  is  a  common  nuisance  to  plough 
up  a  public  footpath ;  not  only  because  the  public  are  obstructed 
in  their  accustomed  passage,  but  more  particularly  as  all  traces  of 
the  way  are  thereby  obliterated,  and  the  public  are  left  in  igno- 
rance as  to  the  route  which  they  ought  to  pursue.  This  is  a  point 
of  law  seldom  attended  to,  and  yet  very  frequently  violated ;  but 
there  can  be  no  doubt  that  any  occupant  who  thus  infringes  the 
public  rights  subjects  himself  to  an  indictment  In  one  case 
(^Oriesley's  Case^  1  Vent.  4),  where  an  information  was  laid 
against  the  defendant  for  stopping  up  the  highway,  the  word  was 
obstupabat ;  it  was  proved  in  evidence  that  he  ploughed  it  up,  and 
the  Court  resolved  that  it  did  well  maintain  the  information." 

[Blackburn,  J.,  in  the  notes  to  Dovaston  v.  Payne,2  Sm.  L.  C, 
at  p.  142,  6th  ed.,  a  case  (Morant  v.  Chamberlin,  6  H.  &  N.  541, 
30  L.  J.  Ex.  299)  is  cited  as  showing  that  you  may  dedicate  a  way 
subject  to  the  pre-existing  right  of  the  adjoining  occupiers  to 
obstruct  it  by  placing  their  goods  on  it] 

That  is  only  a  partial  obstruction  ;  here  is  a  total  destruction. 
But  all  that  was  decided  in  Morant  v.  Chamberlin,  6  H.  ft  N. 
541,  564,  30  L.  J.  Ex.  299,  310,  was  that  the  Court  could  not  draw 
the  inference  from  the  facts  that  the  right  of  the  occupiers  had 
existed  before  or  from  the  time  of  the  dedication  of  the  way  ;  and 
the  Court  only  expressed  an  inclination  of  opinion  that  there  might 
be  such  a  partial  dedication. 

[Blackburn,  J.  —  If  there  cannot  be  such  a  qualified  dedication, 
then  there  is  no  evidence  of  any  dedication  at  all.  But  it  is  quite 
possible  for  any  one  to  walk  across  a  field  immediately  after  it  ia 
ploughed  up. 
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CocKBURN,  C.  J. — Supix)se  a  swing-bridge  dedicated  to  the 
public,  but  to  be  opened  at  times  when  it  is  necessary  to 
let  in  the  *  ships  of  the  person  dedicating :  surely  that  can  [*  30  ] 
be  done.  What  is  that  but  the  present  case  ?  In  Rex  v. 
Northampton,  2  M.  &  S.  262  (15  R  R  241),  it  was  held  that  there 
could  be  a  valid  partial  dedication  of  a  bridge  to  the  public,  to  be 
used  at  such  times  only  as  the  ford  across  the  river  was  dangerous.] 

CocKBURN,  C.  J.  —  I  am  of  opinion  that  this  conviction  was 
wrong.  There  is  no  doubt  that  as  far  as  living  memory  goes  back, 
while  on  the  one  hand  the  public  has  enjoyed  this  right  of  way, 
on  the  other  hand  the  owner  or  occupier  of  the  field  during  the 
same  period  has  from  time  to  time  ploughed  up  the  whole  of  his 
field  without  any  regard  to  the  particular  track  over  which  the 
footpath  passes.  The  only  proper  inference  to  be  drawn  is,  that 
the  exercise  of  this  right  of  the  owner  has  been  coeval  with 
the  exercise  of  the  right  of  way  of  the  public,  and  again  the 
proper  inference  from  that  is,  that  the  right  of  the  public  was 
granted,  or  the  original  dedication  of  the  way  was  made,  subject 
to  this  right  in  the  owner  periodically  to  plough  up  the  soil.  It 
must  not  be  lost  sight  of  that  there  is  no  obligation  upon  the 
owner  to  dedicate  a  right  of  way,  nor,  on  the  other  hand,  is  there 
any  obligation  on  the  part  of  the  public  to  accept  the  dedication ; 
and  therefore,  if  the  owner  in  the  present  case  had  said  to  the 
public,  you  may  come  across  my  field  as  a  convenient  way,  but  it 
must  only  be  subject  to  my  right  to  plough  across  it  at  proper 
times,  and  if  the  public  have  chosen  to  accept  the  dedication  on 
those  terms,  there  is  no  injustice  toward  them  to  hold  them  bound 
by  the  terms ;  on  the  contrary,  there  would  be  great  injustice 
and  hardship  to  hold  there  had  been  an  absolute  dedication  where 
the  owner  had  clearly  only  intended  a  limited  dedication.  Rex  v. 
Northampton  is  a  direct  authority  that  there  may  be  in  law  such 
a  partial  dedication ;  and  if  there  could  not,  then,  as  my  Brother 
Blackburn  has  pointed  out,  the  appellant  is  in  this  dilemma,  that 
there  is  no  dedication  and  no  highway  at  all.  Not  only  would 
there  be  injustice  in  holding  otherwise,  but  it  would  be  produc- 
tive of  mischief  to  say  that  such  a  state  of  things  as  shown  in  this 
case  could  not  exist;  every  one  knows  instances  of  footpaths 
ploughed  up  as  the  time  comes  round  for  ploughing  fields  ; 
and  if  the  public  or  parish  could  insist  on  *  converting  such  [*  31] 
paths  into  gravelled  ways,  the  owners  would  be  chary  in 
VOL.  XII.  —  37 
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allowing  any  accommodation  to  the  public  over  their  land  I 
am  clearly  of  opinion  that  there  may  be,  in  law,  a  partial  dedica- 
tion like  that  contended  for  by  the  appellant  in  the  present  case  ; 
but  if  not,  then  there  is  no  dedication  at  all  shown,  and  the  con- 
viction would  be  equally  wrong. 

Blackburn,  J.  —  I  am  of  the  same  opinion.  I  quite  agree  that 
when  a  highway  has  been  dedicated  to  the  public  (which  as  the 
Lord  Chief  Justice  has  said  in  a  purely  voluntary  act  on  the  part 
of  the  owner),  anything  afterward  done  by  the  owner  interfering 
with  that  right  of  way  would  be  a  nuisance ;  and  that  ploughing 
up  the  pathway  would  be  such  an  interference ;  and  when  a  high- 
way is  dedicated,  and  the  dedication  accepted,  not  only  is  there  a 
right  in  the  public,  but  an  obligation  on  the  part  of  the  parish  to 
repair.  But  in  the  present  case,  in  whatever  way  the  owner  may 
be  taken  to  have  given  this  right  of  way  over  his  field,  the  infer- 
ence from  the  evidence  is,  that  he  did  not  dedicate  it  simpliciter 
as  a  highway,  but  he  dedicated  it  subject  to  the  right  of  plough- 
ing it  up  periodically;  and  if  this  right  is  inconsistent  with  a 
grant  of  a  right  of  way  to  the  public,  then  there  was  no  dedication 
at  all,  and  the  present  owner  has  a  right  to  stop  up  the  pathway 
altogether,  and  so  prevent  the  parish  from  repairing  the  path  in 
such  a  way  as  to  interfere  with  his  ploughing.  But  I  can  see  no 
objection,  in  law,  to  such  a  partial  dedication.  The  principle 
applicable  to  such  cases  is  enunciated  in  the  judgment  of  the 
Court  in  Fisher  v.  Prowse,  2  B.  &  S.,  at  p.  780,  31  L.  J.  Q.  B.,  at 
p.  218  (p.  613,  post),  very  much  in  the  same  language  as  my  Lord  has 
used  tonday  :  "  It  is,  of  course,  not  obligatory  on  the  owner  of  land 
to  dedicate  the  use  of  it  as  a  highway  to  the  public.  It  is  equally 
clear  that  it  is  not  compulsory  on  the  public  to  accept  the  use  of 
a  way  when  offered  to  them.  If  the  use  of  the  soil  as  a  way  is 
oflfered  by  the  owner  to  the  public  under  given  conditions  and 
subject  to  certain  reservations,  and  the  public  accept  the  use 
under  such  circumstances,  there  can  be  no  injustice  in  holding 
them  to  the  terms  on  which  the  benefit  was  conferred.  On  the 
other  hand  great  injustice  and  hardship  would  often  arise  if,  when 

a  public  right  of  way  has  been  acquired  under  a  given 
[  *  32]  state  of  circumstances,  *  the  owner  of  the  soil  should  be 

held  bound  to  alter  the  state  of  circumstances  to  his  own 
disadvantage  and  loss,  and  to  make  further  concessions  to  the 
public  altogether  beyond  the  scope  of  his  original  intention." 
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Mellor,  J.  —  I  am  of  the  same  opinion.  The  owner  might  have 
dedicated  this  pathway,  in  express  terms,  with  a  condition  at- 
tached of  ploughing  it  periodically ;  and  we  all  know  many  such 
paths  which  the  occupiers  are  constantly  in  the  habit  of  ploughing 
up  from  time  to  time.  Can  we  do  otherwise  than  infer  from  the 
evidence  in  the  present  case  that  this  was  the  limit  and  condition 
on  which  the  owner  dedicated  this  footpath  ?  Mr.  Eew  said  that 
the  owner  could  not  dedicate  a  highway  subject  to  a  nuisance,  but 
in  all  the  cases  in  which  siich  a  partial  dedication  has  been  sus- 
tained the  act  must  have  been  a  nuisance  or  the  question  could 
not  have  arisen. 

Hannen,  J.  —  The  authorities  cited  for  the  respondent  go  to 
this  extent  only,  that  where  there  has  been  an  unrestricted  dedica- 
tion of  a  right  of  way,  ploughing  it  up,  though  in  due  course  of 
husbandry,  would  be  a  nuisance.  Fisher  v.  Prowse,  2  B.  &  S. 
770,  31  L.  J.  Q.  B.  212,  is  undistinguishable  in  principle,  and  is  a 
distinct  authority  that  there  may  exist  in  law  a  highway  subject 
to  be  intemipted  at  certain  times  when  the  convenience  of  the 
owner  of  the  soil  requires  it.  If  this  were  not  the  law,  the  effect 
would  be  that  all  these  ways  over  which  the  owner  has  always 
been  used  to  plough  would  be  stopped  up,  because  in  such  a  case 
there  would  be  no  dedication  at  all,  as  is  pointed  out  by  Parke,  B., 
in  Poole  v.  Huskiv.son^  11  M.  &  W.,  at  p.  830 :  "  There  may  be  a 
dedication  to  the  public  for  a  limited  purpose,  as  for  a  footway, 
horseway,  or  driftway;  but  there  cannot  be  a  dedication  to  a 
limited  part  of  the  public.  In  that  respect  the  direction  of  the 
learned  Judge  was  quite  correct ;  not  so  the  alternative,  that  as 
such  a  partial  dedication  was  invalid  in  law,  it  would  nevertheless 
operate  against  the  intention  of  the  owner  of  the  soil,  in  favour  of 
the  whole  public.  I  think  it  would  be  merely  void.  In  order  to 
constitute  a  valid  dedication  to  the  public  of  a  highway  by  the 
owner  of  the  soil,  it  is  clearly  settled  that  there  must  be  an 
intention  to  dedicate,  an  *  animus  dedicandi,  of  which  the  [*  33] 
user  by  the  public  is  evidence,  and  no  more ;  and  a  single 
act  of  interruption  by  the  owner  is  of  much  more  weight,  upon  a 
question  of  intention,  than  many  acts  of  enjoyment."  It  follows 
that  the  evidence  in  the  present  case  shows  a  partial  dedication 
only,  and  that  either  the  right  of  the  public  is  subject  to  the 
reservation  or  there  is  no  dedication  at  all;  in  either  case,  the 
appellant  was  wrongly  convicted.  Conviction  quashed. 
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ENGLISH   NOTES. 

The  principal  case  was  followed  in  the  Exchequer  Chamber  in  the 
precisely  similar  case  of  Arnold  v.  Blaker  (1871),  L.  R.  6  Q.  B.  433, 
40  L.  J.  Q.  B.  185;  see  also  the  sequel  to  that  case,  Arnold  v,  Holbrook, 
cited  in  the  notes  to  Bex  v.  Wright,  p.  570,  ante.  And  there  are 
several  cases  where  it  has  been  held  that  there  might  be  a  somewhat 
similar  limited  dedication  of  a  highway.  Thus,  in  Le  Neve  y.  Mile 
End  Old  Town  Vestry  (1858),  8  El.  &  B.  1054,  27  L.  J.  Q.  B.  208,  it 
was  held  that  there  might  be  a  dedication  subject  to  a  right  of  user  by 
the  occupiers  of  adjoining  land  to  deposit  goods  thereon  from  time  to 
time  to  the  inconyenience  though  not  to  the  actual  obstruction  of  the 
public;  see  also  Morant  v.  Chaniberlin  (1861),  6  H.  &  N.  641,  30  L.  J. 
Ex.299;  Spice y.  Peacock  (1875),  39  J.  P.  581;  Whittaker  y.  It?iodes 
(1881),  46  J.  P.  182.  So  in  Chelsea  Vestry  v.  Stoddart  (1879),  43  J.  P. 
782,  it  was  held  that  a  mews  might  be  dedicated  subject  to  a  right  to 
obstruct  it  for  the  purpose  of  washing  carriages,  etc.  Again,  a  highway 
may  be  dedicated  subject  to  a  right  to  hold  a  fair  or  market  on  it.  See 
Elwood  V.  Bullock  (1844),  6  Q.  B.  38i5, 13  L.  J.  Q.  B.  330;  Attorney' 
General  y.  Homer  (1885),  11  App.  Cas.  66,  55  L.  J.  Q.  B.  193.  On  the 
other  hand,  in  Reg,  v.  Charlesworth  (1851),  16  Q.  B.  1012,  5  Cox  C.  C. 
174,  it  was  held  that  a  way  could  not  be  dedicated  subject  to  a  right 
reserved  on  the  part  of  the  landowner  to  lay  tram  lines  across  the  road 
wherever  and  whenever  he  should  find  it  convenient  for  the  purposes  of 
his  property.  As  to  the  dedication  of  a  way  subject  to  a  permanent 
obstruction  or  danger,  see  Fisher  v.  Prowse,  Cooper  v.  Walker,  No.  11, 
p.  603,  post,  and  the  notes  thereto. 

A  highway  may  be  dedicated  though  it  is  impassable  at  certain 
seasons  of  the  year:  see  Beg.  v.  Brailsford  Inhabitants  (1860),  2  L.  T. 
508;  and  a  highway  may  be  dedicated  for  use  at  certain  times  only :  see 
Rex  y.  Northampton  Inhabitants  (1814),  2  M.  &  S.  262,  15  R.  R.  241, 
where  it  was  held  that  a  bridge  might  be  dedicated  for  use  at  times  of 
flood  and  frost  when  a  ford,  used  at  other  times,  was  impassable.  A 
landowner  cannot,  however,  dedicate  a  highway,  reserving  himself  the 
right  to  close  it  again  after  a  period,  for  "once  a  highway  always  a 
highway.''  See  Dawes  \,  Hawkins,  No.  12,  p.  618,  j»osf.  Whether  a 
highway  can  be  dedicated  by  a  limited  owner  or  leaseholder  for  the 
j)eriod  of  his  estate  or  interest  only  is  not  settled.  See  the  notes  to 
Beg.  y.  East  Mark  Inhabitants,  No.  1,  p.  520,  ante. 

As  to  dedication  of  a  highway  subject  to  toll,  see  Lawrence  y.  Hitch 
(1868),  L.  R.  3  Q.  B.  521,  37  L.  J.  Q.  B.  209;  Austerberry  v.  Oldham 
Cfrporation  (1885),  29  Ch.  D.  750,  55  L.  J.  Ch.  633. 

How  far  there  may  be  a  dedication  of  a  highway  for  limited  classes 
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of  traffic  obIj  is  not  fully  settled.  There  are  three  well-recogiiised 
kinds  of  highways,  — carriageways,  horseways,  and  footways.  See  Co. 
Lit.  56  a.  Prima  fdciey  at  all  events,  a  carriageway  is  also  a  horseway 
and  footway  and  a  driftway,  i,  e.  a  way  for  driving  cattle.  See  Co. 
Lit.  56a;  Bex  v.  Hatfield  Inhabitants  (1736),  Cas.  temp.  Hard.  315; 
Davies  v.  Stevens  (1836),  7  C.  &  P.  570;  and  see  per  Lord  Mansfield, 
C.  J.,  in  Ballard  v.  Dyson  (1808),  1  Taunt.  279,  9  R.  R.  770,  and  per 
Amphlett,  J.  A.,  in  WeUs  v.  Lo7idon^  Tilbury,  &  Southend  Railway 
Co.  (1877),  5  Ch.  D.  126,  at  p.  132.  So  a  horseway,  prima  facie  at  least, 
includes  a  footway,  and  also  apparently  a  driftway.    See  Co.  Lit.  56  a. 

The  question  whether  there  can  he  a  dedication  restricted  to  an 
arbitrarily  limited  class  of  traffic  was  raised  in  the  Marquis  of  Stafford 
V.  Coyney  (1827),  7  B.  &  C.  257,  but  was  not  decided.  There  the 
suggestion  was  that  a  way  had  been  dedicated  for  all  classes  of  traffic 
except  the  cartage  of  coal. 

A  way  along  the  bank  of  a  river  may  be  dedicated  for  the  purposes 
of  a  towing-path  only.  See  Winch  v.  Thames  Conservators  (1872), 
L.  R.  7  C.  P.  458,  41  L.  J.  C.  P.  241,  affirmed  in  Exchequer  Chamber, 
L.  R.  9  C.  P.  378,  43  L.  J.  C.  P.  167,  31  L.  T.  128,  22  W.  R.  879;  see 
also  Lee  Conservators  v.  Button  (1881),  6  App.  Cas.  685,  51  L.  J.  Ch. 
17,  45  L.  T.  385,  30  W.  R.  233. 

There  cannot  be  a  dedication  of  a  highway  to  a  particular  class  of 
persons  only,  such  as  the  inhabitants  of  a  particular  parish.  See  Poole 
V.  Huskinson  (1843),  11  M.  &  W.  827;  Bermondsey  Vestry  v.  Brown 
(1865),  L.  R.  1  Eq.  204,  25  Beav.  226. 

AMERICAN  NOTES. 

The  principal  case  is  cited  in  Elliott  on  Roads  and  Streets,  p.  100,  with 
the  observation  :  <*  An  owner  may  grant  whatever  estate  he  sees  fit,  and  may 
annex  conditions  and  limitations  to  his  grant  at  his  pleasure,  provided  that 
such  limitations  and  conditions  are  not  inconsistent  with  the  dedication,  and 
will  not  defeat  the  operation  of  the  grant."  Methodist  E.  Church  v.  Mayor, 
j*c.,  33  New  Jersey  Law,  13;  97  Am.  Dec.  695  (land  for  city  square);  Hemp- 
hill  V.  City  of  Boston,  8  Gushing  (Mass.),  195 ;  54  Am.  Dec.  749  (footway) ; 
Godfrey  v.  City  of  Alton,  12  Illinois,  29 ;  52  Am.  Dec.  476  (landing) ;  Heirs 
of  Dacid  v.  Cky  of  New  Orleans,  16  Louisiana  Annual,  404 ;  79  Am.  Dec.  586 
(laud  for  highway  not  convertible  to  market) ;  Schurmeier  v.  St.  Paul  if  P, 
R.  Co,,  10  Minnesota,  82 ;  88  Am.  Dec.  59 ;  Moiory  v.  City  of  Providence,  10 
Rhode  Island,  52  (training-ground  and  burial  place)  :  Antones  v.  Heirs  of 
Eslava,  9  Porter  (Alabama),  527  (church  for  limited  time)  ;  Pettihone  v. 
Hamilton,  40  Wisconsin,  402  (open  place)  ;  Warren  v.  Grand  Haven,  30  Michi- 
gan, 24;  Bayard  v.  Hargrove,  45  Georgia,  342;  City  of  Morrison  v.  Hinkson,  87 
Illinois,  587  ;  Price  v.  Thompson,  48  Missouri,  361 ;  Warren  v.  Lyons,  22  Iowa, 
351.     So  a  dedication  for  a  highway  may  be  made  subject  to  a  right  to  desig- 
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nate  a  portion  for  a  railroad  :  Ayres  v.  Penn,  R.  Co,,  56  New  Jersey  Jaw,  478 ; 
and  land  dedicated  "  for  street  purposes  only  "  may  not  be  used  for  boring 
wells  for  a  water  supply :  O'Ntol  v.  Ciiy  of  Sherman,  77  Texas,  182 ;  19  Am.  St. 
Rep.  743,  citing  Stale  v.  Laverock,  34  New  Jersey  Law,  201,  and  SL  Paul,  hfc.  R. 
Co.  y,  Shurmeir,  7  Wallace  (U.  S.  Sup.  Ct.),  272. 

But  the  land  dedicated  is  subject  to  improvement  by  the  public  like  their 
other  ways  or  easements  of  a  similar  kind  in  the  same  locality.  Richard  v. 
Cincinnati,  31  Ohio  State,  506 ;  City  ofDes  Moines  v.  Hall,  24  Iowa,  234 ;  Jack- 
son V.  HartweU,  8  Johnson  (New  York),  422 ;  Trustees  ▼.  Peaxlee,  15  New 
Hampshire,  317.  So  the  public  may  erect  cotti^es  on  a  dedicated  carap- 
meeting  ground.  Lennig  v.  Ocean  Ciiy,  41  New  Jersey  Equity,  606 ;  56  Am. 
Rep.  16. 

Although  the  dedication  may  be  limited  as  to  time  and  extent  and  mode 
of  enjoyment,  yet  it  may  not  be  limited  to  enjoyment  by  only  a  part  of  the 
public.  Mowry  v.  City  of  Providence,  10  Rhode  Island,  52 ;  Tupper  ▼.  Huson, 
46  Wisconsin,  646;  Illinois  Ins,  Co.  v.  Littlefield,  67  Illinois,  368;  Tallmadge 
V.  East  River  Bank,  26  New  York,  105 ;  Trustees  v.  Hoboken,  33  New  Jersey 
Law,  13  (most  of  these  cases  founded  on  Poole  v.  Huskinson,  11  M.  &  W. 
827). 

But  this  doctrine  applies  only  to  highways,  and  a  dedication  limited  to 
part  of  the  public  is  valid  when  that  part  alone  can  enjoy  it,  as  in  the  case  of 
a  training-ground  or  burial-ground.    Mowry  y.  City  of  Providence,  supra. 


No.  10.  — HARRISON   v.  DUKE  OF  RUTLAND, 
(c.  A.   1892.) 

RULE. 

The  dedication  to  the  public  of  a  highway  does  not  alter 
the  ownership  of  the  soil,  and  any  person  being  on  the 
ground  for  a  purpose  other  than  of  using  it  as  a  highway 
is  a  trespasser  against  the  owner. 

Harrison  y.  Duke  of  Butland  and  others. 

1893,  1  Q.  B.  142-161  (s.  c.  62  L.  J.  Q.  B.  117). 

[142]    Highway  —  Trespass  to  Land. —  Use  of  Highway  otherwise  than  as 

such. 

The  defendant  was  the  owner  of  a  gronse  moor  crossed  by  a  highway,  the 
soil  of  which  was  vested  in  him.  On  the  occasion  of  a  gronse  drive  upon  this 
moor,  the  plaintiff  went  upon  the  highway,  not  for  the  purpose  of  using  it  as  a 
highway,  but  solely  for  the  purpose  of  using  it  to  interfere  with  the  defendant's 
enjoyment  of  his  right  of  shooting,  by  preventing  the  grouse  from  flying  towanls 
the  butts  occupied  by  the  shooters.     The  defendant's  keepers  having  forcibly 
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prevented  the  plaintiff  from  such  interference,  he  brought  an  action  for  assault 
against  the  defendant,  in  which  the  ddendant  justified  on  the  ground  that  the 
plaintiff  was  a  trespasser  upon  his  land  on  the  occasion  in  question,  and  by  way 
of  coanter-claiin  asked  for  a  declaration  to  that  effect. 

Hddj  that  inasmuch  as  the  plaintiff  was  upon  the  highway  for  purposes  other 
than  its  use  as  a  highway,  he  was  a  trespasser;  and,  by  Lopes,  L.  J.,  and 
Kat,  L.  J.,  Lord  Esher,  M.  R.,  dissenting,  that  the  Court  ought  to  make  a 
declaration  to  that  effect. 

Motion  by  the  plaintiflF  in  an  action  for  assault  for  a  new  trial 
or  to  enter  judgment  for  plaintiff  on  the  claim.  Cross-motion  by 
the  defendants  for  a  new  trial  or  for  judgment  on  certain  issues  on 
the  claim  and  on  the  counter-claim. 

The  pleadings,  the  event  of  the  trial,  and  the  facts  fully  appear 
from  the  judgments,  and  are  stated  in  detail  in  the  judgment  of 
Lopes,  L.  J. 

The  plaintiff  in  person. 

Sir  H.  James,  Q.  C,  and  R  M.  Bray  for  the  defendanta 

Cur.  adv.  vult 

Dec.  3.     The  following  judgments  were  delivered  :  — 

Lord  Esher,  M.  R  —  In  this  case  the  plaintiff  brought  his  ac- 
tion against  tlie  Duke  of  Rutland  and  the  other  defendants,  who 
acted  by  the  Duke's  authority,  for  assault  and  false  imprisonment. 
The  defendants  justified,  and,  alternatively,  brought  into 
•  Court  the  amount  of  5a.,  as  being  sufficient  to  satisfy  the  [*  143] 
plaintiffs  claim ;  and  there  was  also  a  counter-claim  by 
the  Duke  of  Eutland. 

The  case  came  before  the  Lord  Chief  Justice  for  trial,  when 
the  jury  gave  a  verdict  for  the  defendants  on  the  claim;  and 
on  the  counter-claim  the  Lord  Chief  Justice  directed  a  verdict 
for  the  plaintiff.  The  plaintiff  appealed  to  this  Court  on  the  ground 
that  the  verdict  for  the  defendants  on  the  claim  was  wrong ;  the 
defendants  also  brought  a  cross-appeal  against  the  Lord  Chief 
Justice's  ruling. 

The  main  facts  of  the  case  are  really  not  in  dispute.  The  Duke 
of  Rutland,  with  his  friends,  had  a  right  to  shoot  on  certain  moors, 
and  was  on  the  occasion  in  question  exercising  that  right.  The 
plaintiff,  from  some  perverted  notion  of  desiring  to  interfere  with 
the  shooting,  went  on  to  a  highway  which  crosses  these  moors, 
knowing  that  it  was  close  to  the  place  where  the  Duke  and  his 
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friends  were  exercising  their  undoubted  right.  The  land  on  both 
sides  of  this  highway  belonged  to  the  Duke,  and  therefore  the  soil 
of  the  highway  was  vested  in  him.  The  plaintiff  went  on  to  this 
highway,  not  for  the  purpose  of  going  to  or  coining  from  any  place, 
not  for  the  purpose  of  using  the  highway  as  a  highway  at  all,  but 
merely  for  the  purpose  of  using  the  highway  itself  in  order  to 
incommode  the  Duke  and  his  friends  and  prevent  the  exercise  of 
their  right  He  went  on  to  the  highway  near  the  butts,  towards 
which  grouse  were  to  be  driven  by  the  Duke's  keepers,  solely  for 
the  purpose  of  preventing  the  grouse  from  coming  in  the  direction 
of  the  butts,  and  so  interfering  with  the  Duke's  exercise  of  his 
right.  He  did  so  interfere  by  obvious  means,  such  as  waving  his 
pocket-handkerchief  and  ppening  and  shutting  his  umbrella,  for 
the  mere  purpose  of  keeping  the  grouse  away.  He  was  asked  to 
desist,  but  he  refused  to  do  so.  Thereupon  the  Duke's  servants 
forcibly  laid  hold  of  him  and  held  him  down  on  the  ground  for  the 
purpose  of  preventing  him  from  interfering  with  the  exercise  of 
the  Duke's  right,  until  the  drive  was  over  and  he  could  no  longer 
interfere.  They  held  him  down  only  so  long  as  was  necessary  for 
that  purpose.     That  they  did   not   do   so   with  any  unnecessary 

degree  of  violence  seems  to  me  to  be  clearly  made  out  by 
[*  144]  the  evidence.     The  *  defendants,  as  I  have  said,  in  case 

there  was  some  excess,  brought  5s.  into  Court,  and  they 
also  pleaded  a  justification  on  the  ground  that  the  plaintiff  was 
trespassing  upon  the  Duke's  land  for  the  purpose  of  interfering 
with  the  Duke's  enjoyment  of  his  rights  over  his  land,  and  that 
they  used  no  more  force  than  was  necessary  to  prevent  the  plain- 
tiflf  from  doing  so.  There  was  therefore  the  issue  on  this  plea  of 
justification  ;  and  the  other  issue  would  be  whether,  assuming  that 
the  defendants  had  exceeded  their  rights  in  what  they  did  to  the 
plaintiff,  the  amount  of  5s.  was  sufficient  by  way  of  damages. 
The  jury  found  a  verdict  for  the  defendants  on  the  claim.  That 
was  a  general  verdict,  and  it  may  have  been  that  the  jury  thought 
that,  if  there  was  an  excess  of  force  used,  the  amount  paid  into 
Court  was  sufficient.  The  Lord  Chief  Justice,  in  his  anxiety  to 
maintain  the  rights  of  the  public  over  highways  to  their  fullest 
legal  extent,  —  an  anxiety  with  which  I  fully  sympathise,  —  ap- 
pears to  me  not  to  have  taken  into  consideration  certain  matters 
in  the  case  which  should  have  been  considered,  and  he  directed  the 
jury  that,  as  a  matter  of  law,  the  plaintiff  was  not  trespassing  on 
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the  highway,  and  therefore  was  not  trespassing  on  the  land  of  the 
Dake.  Notwithstanding  that  direction,  the  verdict  for  the  defend- 
ftnts  on  the  claim  is  right,  because  whichever  way  the  case  is  looked 
at,  the  amount  paid  into  Court  may  be  sufficient,  and  it  appears  to 
me  that  it  is.  But  the  direction  to  the  jury  prevented  the  entry  of 
a  verdict  for  the  defendants  on  the  issue  of  justification,  and  the 
verdict  has  been  entered  on  that  issue  for  the  plaintiff;  and  it  pre- 
vented the  entry  of  a  verdict  for  the  defendant,  the  Duke  of  Rut- 
land, on  the  counter-claim,  upon  which  accordingly  the  verdict  has 
been  entered  for  the  plaintiff.  The  plaintiff  appealed  against  the 
verdict  for  the  defendants  on  the  claim  on  the  ground  that  it  was 
against  the  evidence.  I  am  clearly  of  opinion  that  that  appeal 
cannot  be  entertained,  because  I  think  that,  whichever  way  the 
case  is  looked  at,  the  verdict  of  the  jury  on  the  claim  was  right. 
On  the  cross-appeal,  the  defendants'  counsel  asked  the  Court  to 
enter  the  verdict  for  the  defendants  on  the  issue  on  their  plea  of 
justification,  and  to  enter  a  verdict  and  judgment  for  the  Duke  of 
Rutland  on  the  counter-claim.  As  to  the  result  in  respect 
of  a  portion  of  what  is  asked  for  on  the  *  cross-appeal,  I  [*  145] 
have  no  doubt.  I  think  that  the  verdict  should  be  entered 
for  the  defendants  as  regards  the  issue  on  the  defendants'  justifica- 
tion. And  on  the  counter-claim,  if  it  be  asked  for,  I  think  there 
should  be  a  verdict  for  the  Duke  for  at  the  least  nominal  damages. 
I  know  that  a  claim  to  further  relief  was  made  in  the  counter- 
claim ;  but  I  will  deal  with  that  hereafter.  The  great  difficulty 
to  my  mind  in  this  case  is  to  express  the  reasons  for  our  judgment 
so  carefully  that  we  may  not,  in  upholding  the  legal  right  of  the 
owner  of  the  land,  interfere  with  the  largest  possible  rights  of  the 
public  to  the  enjoyment  of  the  highway  as  such.  The  servants  of 
the  Duke  in  this  case  were  no  doubt  taking  a  very  strong  course. 
The  plaintiff  was  undoubtedly  on  a  highway ;  he  was  not  merely 
told  to  move  on,  but  he  was  actually  controlled  and  imprisoned 
for  a  time.  That  is  a  very  strong  measure,  which  ought  to  be 
employed  with  great  care,  and  which  puts  the  person  who  employs 
it  in  considerable  jeopardy  in  a  civil  action.  The  plea  of  justifica- 
tion is  founded  on  the  allegation  that  the  plaintiff  was  trespassing 
on  the  soil  of  the  highway.  The  question  is  whether  that  is  so. 
What  is  the  true  rule  of  law  as  to  the  user  of  a  highway  ?  It  has 
been  laid  down  in  Reg,  v.  Pratt,  4  E.  &  B.  860.  The  Lord  Chief 
Justice  at  Nisi  Prius,  where  a  Judge  cannot  examine  cases  so 
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closely  as  we  can  here,  seems  to  have  thought  that  the  decision 
in  that  case  depended  in  some  way  on  its  being  a  criminal  case ; 
but  I  think,  if  the  judgments  are  examined,  it  will  appear  that  the 
decision  of  that  criminal  case  depended  on  whether  the  appellant 
was  or  was  not  a  trespasser,  and  required  the  Judges  to  say  whether 
he  had  or  had  not  committed  a  trespass.  In  that  case  the  land  in 
question  was  a  highway,  and  the  prosecutor  was  the  owner  of  the 
soiL  The  appellant  was  charged  with  the  offence  of  trespassing 
on  land  in  pursuit  of  game.  The  foundation  of  that  charge  was  a 
trespass.  The  appellant  there,  like  the  plaintiff  in  this  case,  did 
not  go  on  to  the  highway  for  the  purpose  of  using  it  as  a  highway 
at  all ;  but  he  went  on  to  it  only  for  the  purpose  of  searching  for 
game.  That  is  so  stated  by  Lord  Campbell,  C.  J.  He  said :  "  I 
think  that  the  magistrates  were  perfectly  justified  in  con- 
[*  146]  eluding  that  *  Pratt  was  trespassing  on  land  in  the  occu- 
pation of  Mr.  Bowyer  in  search  of  game.  He  was  beyond 
all  controversy  on  land  the  soil  and  freehold  of  which  was  in  the 
owner  of  the  adjoining  land,  —  that  is,  Mr.  Bowyer.  It  is  true 
the  public  had  a  right  of  way  there ;  but,  subject  to  that  right, 
the  soil  and  every  right  incident  to  the  ownership  of  the  soil  was  in 
Mr.  Bowyer.  The  road,  therefore,  must  be  considered  as  Mr.  Bow- 
yer's  land.  Then  Pratt,  being  on  that  land,  was  undoubtedly  a 
trespasser,  if  he  went  there,  not  in  the  exercise  of  the  right  of  way, 
but  for  the  purpose  of  seeking  game,  and  that  only.  If  he  did  go 
there  for  that  purpose  only,  he  committed  the  offence  named  in  the 
Act."  So,  if  a  man  goes  on  to  part  of  a  highway,  the  soil  of  which 
belongs  to  the  owner  of  the  adjoining  land,  not  for  the  purpose  of 
using  such  part  of  the  highway  as  a  highway,  but  only  for  some 
other  purpose,  "  lawful  or  unlawful,"  —  to  use  the  words  of  Cromp- 
TON,  J.,  in  the  same  case,  —  he  is  in  so  doing  committing  a  trespass 
against  the  owner  of  the  soil.  That  case  is  founded  on  other  cases 
which  had  gone  before,  and  there  are  subsequent  cases  in  which  it 
has  been  followed.  Therefore,  on  the  ground  that  the  plaintiff  was 
on  the  highway,  the  soil  of  which  belonged  to  the  Duke  of  Rut- 
land, not  for  the  purpose  of  using  it  in  order  to  pass  and  repass, 
or  for  any  reasonable  or  usual  mode  of  using  the  highway  as  a 
highway,  I  think  he  was  a  trespasser.  But  I  must  observe  that  I 
think  that,  if  the  language  of  Erle,  J.,  and  of  Crompton,  J.,  in 
Heg.  v.  P7^att,  4  E.  &  B.  860,  were  construed  too  largely,  the  effect 
might  be  to  interfere  with  the  universal  usage  as  regards  highways 


K.  C.  VOL.  XII.]      HIGHWAY   (INCLUDING  PUBLIC  BBIDGE).  587 

Vo.  10.  —  HaniMm  ▼.  Dote  of  Bvfluid,  1898, 1  Q-  B.  146, 147. 

in  this  country  in  a  way  which  would  be  mischievous,  and  would 
derogate  from  the  reasonable  exercise  of  the  rights  of  the  public 
Construed  too  strictly,  it  might  imply  tliat  the  public  could  do 
absolutely  nothing  but  pass  or  repass  on  the  highway,  and  that  to 
do  anything  else  whatever  upon  it  would  be  a  trespass.  I  do  not 
think  that  is  so.  Highways  are,  no  doubt,  dedicated  primd  facie  for 
the  purpose  of  passage ;  but  things  are  done  upon  them  by  ever}'- 
body  which  are  recognised  as  being  rightly  done,  and  as  constitut- 
ing a  reasonable  and  usual  mode  of  using  a  highway  as  such.  If 
a  person  on  a  highway  does  not  transgress  such  reasonable 
and  usual  mode  of  *  using  it,  I  do  not  think  that  he  will  [*  147] 
be  a  trespasser.  Again,  I  do  not  think  that  such  a  tres- 
pass can  be  made  out,  except  where  acts  other  than  the  reasonable 
and  ordinary  user  of  a  highway  as  such  have  been  done  on  that 
particular  portion  of  the  highway,  the  soil  of  which  belongs  to  the 
owner  alleging  a  trespass  to  his  land.  If  a  person  is  passing  along 
a  part  of  a  highway  which  belongs  to  a  particular  owner,  in  order 
to  do  something  beyond,  on  land  which  does  not  belong  to  that 
owner,  then,  so  far  as  that  owner  is  concerned,  he  is  merely  pass- 
ing along  that  part  of  the  highway,  and,  whatever  it  may  be  his 
intention  to  do  further  on,  there  would  be  no  trespass  as  against 
such  owner.  Again,  if  a  man  is  passing  along  a  highway,  only 
intending,  so  far  as  the  highway  is  concerned,  to  pass  along  it, 
though  he  intends  to  go  from  it  and  goes  into  other  land  of  the 
same  owner,  and  does  something  contrary  to  his  rights,  I  do  not 
think  that  there  will  be  any  trespass  on  the  highway.  But  the 
plaintiff  in  this  case,  it  should  be  observed,  waa  doing  that  which 
comes  within  what  Lord  Campbell,  C.  J.,  said  in  Bef/.  v.  Pratt, 
4  E.  &  B.  860,  —  he  was  using  this  part  of  the  highway  solely  for 
the  purpose  of  interfering  with  the  rights  which  the  owner  of  the 
land  was  exercising  on  another  part  of  his  land.  He  did  not  in- 
tend to  go  on  the  land  of  the  Duke  by  the  side  of  the  highway, 
and  thence  interfere  with  the  Duke's  sport  He  knew  that  would 
be  a  trespass.  He  stood  on  the  highway,  and  walked  up  and  down 
on  it  for  the  purpose  of  doing  things  which  interfered  with  the 
Duke's  enjoyment  of  his  land  near  the  highway.  He  was,  there- 
fore, not  there  for  the  purpose  of  using  the  highway  as  such  in 
any  of  the  ordinary  and  usual  modes  in  which  people  use  a  high- 
way. Under  those  circumstances,  I  think  that  he  was  a  trespasser. 
Cases  might  arise  in  which  it  would  be  a  question  whether  what  a 
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person  was  doing  was  a  reasonable  and  usual  use  of  a  highway. 
In  such  cases  there  might  be  a  question  for  a  jury  as  to  whether 
such  person  was  using  the  highway  as  a  highway  for  passing,  in 
accordance  with  the  reasonable  and  ordinary  user  of  it  for  that  pur- 
pose.    In  this  case,  on  the  undisputed  facts,  it  appears  to  me  clear 

that  the  plaintiff  was  a  trespasser,  and  therefore,  on  the 
[*  148]  cross-appeal,  I  think  that  the  defendants  are  entitled  *  to 

a  verdict  on  the  issue  of  justification.  With  regard  to  the 
counter-claim,  I  have  the  misfortune  to  differ  to  some  extent  from 
my  learned  brothers.  What  was  originally  asked  for  on  the  coun- 
ter-claim was  not  damages  only,  but  an  injunction  ;  but  the  coun- 
sel for  the  defendants,  in  argument  before  us,  asked  not  for  an 
injunction,  but  a  declaration.  I  have,  and  always  have  had,  a 
disinclination  to  have  imported  into  ordinary  common-law  actions 
the  procedure  of  the  Court  of  Chancery,  which  I  have  no  doubt  is 
excellent  for  the  purposes  for  which  it  was  usually  employed  in 
that  Court.  I  think  it  is  a  misfortune  that  such  procedure  should 
be  introduced  into  common-law  actions  unless  in  exceptional  cases. 
What  is  the  nature  of  the  case  before  us  ?  It  is  a  case  of  an  ordi- 
nary trespass  by  a  man  of  obstinate  and  ill-regulated  mind  for 
which  no  one  could  suggest  that  any  considerable  damages  ought 
to  be  given.  If  the  trespass  were  repeated,  a  fresh  action  might 
be  brought,  in  which,  no  doubt,  a  jury  would  give  larger  damages. 
What  would  be  the  consequence  of  granting  an  injunction  ?  If 
the  plaintiff  repeated  the  trespass,  he  might  be  sent  to  prison  for 
an  indefinite  time.  It  does  not  seem  to  me  necessary  to  bring  into 
an  ordinary  common-law  action  such  as  this,  this  very  severe  pro- 
cedure of  the  Court  of  Chancery.  But  the  defendants'  counsel  do 
not  venture  to  press  for  an  injunction,  and  say  that  they  will  be 
satisfied  with  a  declaration.  I  really  do  not  see  what  the  use  of 
such  a  declaration  in  a  case  like  this  will  be.  Such  a  declaration 
ought,  if  the  defendants'  contention  is  correct,  to  have  been  made 
by  the  Judge  at  Nisi  Prius.  That  is  to  say,  after  he  has  directed 
the  jury  as  matter  of  law,  that  the  plaintiff's  conduct  on  the  par- 
ticular occasion  amounted  to  a  trespass,  —  a  direction  which  might 
afterwards  be  vouched  against  the  plaintiff,  —  he  is  to  go  on  to 
make  a  declaration  which  is  in  effect  that  the  direction  he  has  just 
given  to  the  jury  was  right  in  law.  A  declaration  of  this  sort  may 
be  very  usual  and  valuable  in  Courts  of  equity  for  some  purposes, 
as  where  the  direction  of  the  Judge  on  a  matter  of  law  has  to  be 
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carried  out  by  others ;  but  I  think  it  is  misplaced  and  unnecessary 
in  a  case  of  this  kind.  It  is  now  becoming  the  practice  in  every 
ordinary  common-law  action  of  this  kind  for  the  pleader, 
as  a  matter  of  course,  to  ask  for  an  injunction  or  a  •decla-  [*  149] 
ration,  thus  increasing  expense  and  overloading  the  case 
with  unnecessary  complications.  The  intention  of  the  Judicature 
Acts,  no  doubt,  was  that,  where  the  principles  of  law  and  of  equity 
differed,  the  principles  of  equity  should  prevail;  but  I  do  not 
think  the  intention  was  that  the  procedure  of  the  Court  of  Chan- 
cery should  be  exercised  in  ordinary  common-law  actions.  I  think 
that  the  Duke  of  Rutland  ought  to  have  judgment  on  the  counter- 
claim for  nominal  damages,  but  not  for  a  declaration,  which,  to  my 
mind,  would  in  this  case  be  futile,  and  have  no  effect.  The  result 
is  that  the  plaintiffs  appeal  fails,  and  the  defendants'  appeal  must 
be  allowed. 

Ix)PES,  L.  J.  —  This,  to  my  mind,  is  a  case  of  great  importance, 
which  must  be  my  excuse  for  delivering  a  somewhat  lengthy 
judgment. 

This  is  an  action  of  trespass  to  the  person  brought  by  the 
plaintiff  against  the  defendants,  claiming  damages  and  an  injunc- 
tion. The  defendants,  amongst  other  defences,  justified  the  alleged 
trespass  on  the  ground  that  the  plaintiff  was  trespassing  upon  the 
soil  of  the  defendant,  the  Duke  of  Rutland,  for  the  purpose  of 
interfering  with  the  legal  right  of  shooting  belonging  to  the  said 
Duke,  which  by  his  friends  and  keepers  duly  authorised  in  that 
behalf  he  was  then  exercising,  and  alleging  the  use  of  no  greater 
force  than  was  necessary  for  the  purpose  of  abating  such  trespass. 
The  defendant,  the  Duke  of  Rutland,  also  counter-claimed  against 
the  plaintiff  in  respect  of  a  trespass  by  the  plaintiff  to  the  soil  of 
the  said  Duke,  and  for  his  interference  with  the  exercise  by  the 
said  Duke  of  his  legal  right  of  sporting  over  his  said  lands,  alleg- 
ing threats  to  continue  and  repeat  such  unlawful  interference,  and 
claiming  an  injunction  and  damages.  Alternatively,  the  defend- 
ants brought  into  Court  the  sum  of  55.  in  satisfaction  of  all  the 
causes  of  action  of  the  plaintiff.  The  plaintiff  joined  issue  on  the 
defendants'  defence  and  denied  the  allegations  in  the  counter- 
claim. 

The  case  came  on  to  be  tried  before  the  Lord  Chief  Justice. 
So  far  as  material,  the  facts  may  be  stated  as  follows :  At  the 
times  in  question  the  Duke  of  Rutland  was  lawfully  exercising 
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sporting  rights  over  certain  moors  belonging  to  him 
[•  150]  These  *  moors  were  in  certain  parts  intersected  by  certain 
highways.  The  soil  of  such  highways,  subject  only  to  the 
easement  of  passing  and  repassing  which  belonged  to  the  public, 
was  vested  in  the  said  Duke,  he  being  the  owner  of  the  lands  on 
each  side  adjoining  the  said  highways.  Butts  were  erected,  at  some 
places  near  the  said  highways,  at  other  places  at  a  distance  of  two 
hundred  yards  from  the  highways,  for  the  purpose  of  the  sports- 
men concealing  themselves  from  the  grouse  which  were  to  be  driven 
towards  them.  The  vision  of  the  grouse  is  signally  acute,  and 
very  little  will  induce  them  to  shy  away  from  the  butts  and  follow 
a  course  which  would  be  out  of  reach  of  the  guns  of  the  sportsmen 
occupying  the  butts.  The  plaintiff,  knowing  this  and  believing 
that  he  had  cause  of  annoyance  with  the  Duke  or  with  his  prede- 
cessor in  title,  placed  himself,  avowedly  and  admittedly,  on  the 
highway  in  such  a  position  and  so  acted  as  to  prevent  the  grouse 
from  approaching  the  butts.  The  plaintiff  had  done  this  on  former 
occasions,  and  had  threatened  to  continue  so  to  act  whenever  the 
Duke  drove  his  moors.  Some  years  before  the  moors  had  been  let 
to  a  tenant  During  that  time  the  plaintiff,  who  had  been  paid  by 
the  tenant,  had  desisted  from  any  interference  with  the  shooting 
on  the  moors ;  but,  so  soon  as  the  Duke  resumed  the  shooting  on 
his  moors,  so  soon  did  the  plaintiff  renew  his  interference  with  the 
sport.  It  was  an  undisputed  fact  in  the  case  that  the  plaintiff  did 
not  use  the  soil  of  the  highway  as  one  of  the  public  for  passing 
and  repassing,  or  for  the  legitimate  purpose  of  travel,  but  was  at 
the  times  in  question  using  it  for  the  purpose  of  interfering  with 
and  obstructing  the  legal  right  of  the  Duke  to  exercise  sporting 
rights  over  his  said  moors.  There  was  a  conflict  of  evidence  as  to 
the  amount  of  force  used  by  the  defendants  in  their  attempts  to 
prevent  the  plaintiff  interfering  with  the  sport.  In  these  circum- 
stances the  Lord  Chief  Justice  directed  the  jury  that  the  plaintiff 
was  not  a  trespasser,  and  that  therefore  what  the  defendants  did 
could  not  be  justified  ;  that  the  defendants  had  no  cause  of  action 
on  their  counter-claim  ;  and  that  the  only  question  which  they 
would  have  to  consider  was  whether  55.  was  enough  to  compensate 
the  plaintiff  for  the  acts  of  the  defendants.  The  Lord  Chief  Jus- 
tice said  :  "  I  do  not  think  the  plaintiff  was  a  trespasser. 
[*  151]  I  do  not  •  think,  therefore,  that  what  was  done  to  him  was 
lawful ; "  and  again  :  "  The  trespass  is  hardly  denied,  and 
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is  attempted  to  be  justified  on  grounds  that,  in  my  judgment,  fail. 
The  trespass,  therefore,  remains  a  trespass,  not  a  lawful  act.  It  is 
an  unlawful  act  Five  shillings  has  been  paid  in  respect  of  that 
unlawful  act.  In  your  judgment,  is  5».  enough  ?  If  5s,  is  enough, 
verdict  for  the  defendants.  If  5«.  is  not  enough,  then  verdict  for 
the  plaintiff,  with  such  an  addition  to  the  55.  as  you  think  on  the 
whole  necessary."  The  jury  thereupon  found  a  verdict  for  the 
defendants  on  the  claim,  thinking  os.  enough,  and  the  Lord  Chief 
Justice  ordered  judgment  to  be  entered  for  the  defendants  on  the 
claim,  and  for  the  plaintiff  on  the  counter-claim  and  pleas  justify- 
ing the  trespass.  The  result  is  that,  while  the  defendants  succeed 
on  the  issue  raised  as  to  the  5a.  paid  into  Court,  the  plaintiff  has 
had  entered  for  him  the  issues  raised  by  the  pleas  of  justification, 
and  has  judgment  on  the  counter-claim.  This  arises  from  the 
holding  of  the  Lord  Chief  Justice  that  the  plaintiff  was  not, 
under  the  circumstances,  a  trespasser.  The  plaintiff  and  defend- 
ants have  both  appealed  to  the  Court,  the  plaintiff  seeking  judg- 
ment for  him  on  the  claim  so  far  as  the  issue  with  regard  to  5^. 
being  enough  to  satisfy  the  claim  is  concerned,  alleging  the  5«.  to 
be  contemptuous  and  inadequate ;  and  the  defendants  seeking  to 
have  judgment  entered  for  them  on  the  pleas  justifying  the  trespass 
and  on  the  counter-claim. 

With  great  deference  I  am  of  opinion  that  the  Lord  Chief  Jus- 
tice was  wrong  in  directing  the  jury  that  on  the  facts  as  admitted 
the  plaintiff  was  not  a  trespasser.  In  my  opinion  the  Lord  Chief 
Justice  ought  to  have  told  the  jury  that  the  plaintiff,  on  the 
admitted  facts,  was  a  trespasser,  and  that  the  pleas  justifying  the 
trespass  and  the  counter-claim  must  be  found  for  the  defendants, 
and  that  the  only  question  they  had  to  consider  was  whether  there 
had  been  an  excess  of  force  used  in  abating  the  trespass,  and,  if  so, 
whether  5«.  was  enough  to  compensate  the  plaintiff  for  such  excess. 
The  Lord  Chief  Justice  ought  further  to  have  told  the  jury  that 
if  there  was  no  excess  then  they  must  find  everything  for  the 
defendants ;  but  if  there  was  an  excess,  then  if  5s.  was  enough, 
they  ought  still  to  find  everything  for  the  defendants ;  but 
if,  on  the  other  hand,  they  thought  *55.  was  not  enough,  {*  152] 
then  they  should  find  for  the  plaintiff  for  such  sum  as  in 
their  opinion  he  was  entitled  to  beyond  the  5s.  The  jury  were  of 
opinion  that  5«.  was  enough  to  cover  everything  to  which  the 
plaintiff  was  entitled.    Their  finding  on  that  issue  is  therefore  con- 
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elusive,  and  the  verdict  and  judgment  in  thatf  respect  must  stand. 
But  ought  the  Lord  Chief  Justice  to  have  told  the  jury  that  the 
plaintiff  was  not  a  trespasser  ? 

The  interest  of  the  public  in  a  highway  consists  solely  in  the 
right  of  passage ;  the  soil  and  freehold  over  which  that  right  of 
way  is  exercised  is  vested  in  the  owner  or  owners  of  the  adjoining 
land,  who  may  maintain  actions  of  trespass  against  persons  in- 
fringing his  or  their  rights  therein ;  as,  for  instance,  by  permitting 
cattle  to  depasture  thereon.  In  Dovaston  v.  Payne,  2  H.  Bl.  527, 
(3  R.  R  497),  BuLLER,  J.,  says :  "  Whether  the  plaintiff  was  a 
trespasser  or  not  depends  on  the  fact  whether  he  was  passing  and 
repassing  and  using  the  road  as  a  highway,  or  whether  his  cattle 
were  in  the  road  as  trespassers."  Again,  Heath,  J.,  says :  "  If  it 
be  a  way,  he  must  show  that  he  was  lawfully  using  the  way  ;  for 
the  property  is  in  the  owner  of  the  soil,  subject  to  an  easement  for 
the  benefit  of  the  public.'*  In  the  case  of  Beg,  v.  Pratt^  4  £.  &  B. 
860,  Pratt  had  been  convicted  by  Justices  under  1  &  2  Wm.  IV.,  c. 
32,  s.  30.  of  committing  a  trespass  by  being  in  the  daytime  on  land 
in  the  occupation  of  one  Bowyer,  in  search  of  game.  On  appeal,  a 
case  was  reserved  by  the  sessions  for  the  opinion  of  the  Court,  and 
the  facts  appeared  to  be  that  Pratt  was  in  the  daytime  on  a  public 
road  (the  soil  of  which  as  well  as  the  land  on  both  sides  belonged 
to  Bowyer)  carrying  a  gun  and  accompanied  by  a  dog ;  that  Pratt 
sent  the  dog  into  a  cover  by  the  roadside  which  was  in  the  actual 
occupation  of  Bowyer,  and  that  a  pheasant  flew  across  the  road 
from  the  cover  and  was  fired  at  by  Pratt,  who  was  still  standing 
upon  the  road.  Upon  these  facts  the  Court  held  that  the  convic- 
tion was  right,  the  road  being  land  in  the  occupation  of  Bowyer, 
subject  only  to  the  right  of  way  of  the  public ;  and  the  evidence 
showed  that  Pratt  was  not  on  the  road  in  the  exercise  of  the  right 
of  way,  but  for  another  purpose,  namely,  the  search  for  game,  and 
that  thus  he  was  a  trespasser.  "  On  these  facts,"  said  Lord 
[*  153]  Campbell,  C.  J.,  "  I  think  that  the  magistrates  were  *  per- 
fectly justified  in  concluding  that  Pratt  was  trespassing  on 
land  in  the  occupation  of  Mr.  Bowyer  in  search  of  game.  He  was, 
beyond  all  controversy,  on  land  the  soil  and  freehold  of  which  was 
in  the  owner  of  the  adjoining  Ijmd,  that  is,  Mr.  Bowyer.  It  is 
true  the  public  had  a  right  of  way  there  ;  but  subject  to  that  right 
the  soil  and  every  right  incident  to  the  ownership  of  the  soil 
was  in  Mr.  Bowyer.     The  road,  therefore,  must  be  considered  as 
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Mr.  Bowyer's  land.  Then  Pratt,  being  on  that  land,  was  undoubt- 
edly a  trespasser  if  he  went  there,  not  in  exercise  of  the  right  of 
way,  but  for  the  purpose  of  seeking  game  and  that  only.  If  he 
did  go  there  for  that  purpose  only,  he  committed  the  offence  named 
in  the  Act :  he  trespassed  by  being  on  the  land  in  pursuit  of  game. 
The  evidence  of  his  being  there  for  that  purpose  is  ample.  He 
waved  his  hand  to  the  dog ;  the  dog  entered  the  cover  and  drove 
out  a  pheasant,  and  Pratt  fired  at  it.  The  magistrates  were  fully 
justified  in  drawing  the  conclusion  that  he  went  there,  not  as  a 
passenger  on  the  road,  but  in  search  of  game."  Erle,  J.,  in  the 
same  case,  says :  "  There  can  be  no  doubt,  in  fact,  that  Pratt  was 
on  land,  and  that  he  was  in  search  of  game ;  but  it  is  said  he  could 
not  be  a  trespasser  because  it  was  a  highway.  But  I  take  it  to  be 
clear  law  that,  if  in  fact  a  man  be  on  land  where  the  public  have  a 
right  to  pass  and  repass,  not  for  the  purpose  of  passing  and  repassing, 
but  for  other  and  different  purposes,  he  is  in  law  a  trespasser,  like 
the  cattle  in  Dovaston  v.  Payne,  2.H.  Bl.  627  (3  R  R  497).  Cromp- 
TON,  J.,  in  the  same  case,  says :  "  I  take  it  to  be  clear  law  that  if  a 
man  use  the  land,  over  which  there  is  a  right  of  way,  for  any  pur- 
pose lawful  or  unlawful  other  than  that  of  passing  and  repassing,  he 
is  a  trespasser."  I  do  not  think  the  language  used  by  the  learned 
Judges  in  that  case  too  large  or  that  it  in  any  way  imperils  the 
legitimate  use  of  highways  by  the  public.  The  Lord  Chief  Jus- 
tice, however,  appears  to  have  thought  that  this  decision  was 
founded  on  the  fact  that  Pratt  was  committing  an  offence  on  the 
highway.  The  Lord  Chief  Justice  says  —  I  quote  his  own 
words  :  "  As  he  was  using  the  highway  not  to  pass  and  repass,  but 
to  be  guilty  of  a  criminal  offence,  the  Judges  held  that,  he  being 
on  the  highway  for  the  purpose  of  committing  that  crimi- 
nal offence,  he  was  none  the  *less  doing  that  criminal  [•154] 
offence  because  he  was  on  the  highway ;  but  they  could 
not  take  exception  and  say  he  had  a  right  to  be  there  as  he  had 
for  all  purposes,  and  try  to  make  that  a  defence  for  being  there  for 
a  criminal  purpose."  In  my  opinion  that  is  not  the  ground  of  the 
decision.  The  ground  of  the  decision  is  that  Pratt  was  using  the 
highway  for  purposes  other  than  those  of  legitimate  travel,  and 
was,  therefore,  a  trespasser  on  the  soil  and  freehold  of  the  adjoin- 
ing owner;  he  could  not  have  been  convicted  unless  he  had  been 
a  trespasser. 

The  conclusion  which  I  draw  from  the  authorities  is  that,  if  a 
VOL.  xii.  —  38 
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person  uses  the  soil  of  the  highway  for  any  purpose  other  than 
that  in  respect  of  which  the  dedication  was  made  and  the  ease- 
ment acquired,  he  is  a  trespasser.  The  easement  acquired  by  the 
public  is  a  right  to  pass  and  repass  at  their  pleasure  for  the  -pux- 
pose  of  legitimate  travel,  and  the  use  of  the  soil  for  any  other  pur- 
pose, whether  lawful  or  unlawful,  is  an  infringement  of  the  rights 
of  the  owner  of  the  soil,  who  has,  subject  to  this  easement,  pre- 
cisely the  same  estate  in  the  soil  as  he  had  previously  ta  any 
easement  being  acquired  by  the  public. 

If  this  is  the  law,  the  plaintiff,  on  the  admitted  facts,  was  a 
trespasser.  He  was  using  the  soil  of  the  highway,  not  for  the 
purpose  of  passing  and  repassing,  but  for  the  purpose  of  interfering 
with  the  exercise  of  a  legal  right  by  the  defendant,  the  Duke  of 
Eutland.  In  these  circumstances  the  defendants  are  entitled  to 
judgment  on  the  pleas  of  justification,  and  also  on  their  counter- 
claim for  nominal  damages.  The  plaintiffs  appeal  will,  therefore, 
be  dismissed,  and  the  defendants*  appeal  be  allowed  with  costs. 
Sir  H.  James,  on  the  part  of  the  Duke,  does  not  press  for  an  in- 
junction ;  if  he  had,  I  should  have  thought  it  ought  to  be  granted; 
but  he  asks  for  a  declaration  that  the  plaintiff,  on  the  facts  appear- 
ing, was,  at  the  time  when  he  interfered  with  the  legal  right  of  the 
Duke,  a  trespasser.  This  I  think  he  ought  to  have.  An  injunc- 
tion is  constantly  granted  by  the  Queen's  Bench  Division  for 
trespasses  threatened  to  be  repeated.  It  is  the  eflfect  of  the  Judi- 
cature Act  and  a  most  wholesome  remedy.  This  action  might 
have  been  brought  in  the  Court  of  Chancery,  and  an  injunction  on 
the  facts  appearing  would,  in  my  opinion,  have  been  readily 
[*  155]  granted  ;  and  under  Order  xxv.,  *  r.  5,  there  is  full  power 
to  make  a  declaration  such  as  we  make. 

Kay,  L.  J.  —  The  soil  of  a  highway  belongs  primdL  fade  to  the 
owner  of  the  land  adjoining'  it.  If  the  land  on  either  side  is  the 
property  of  different  owners,  each  is  owner  of  the  soil  on  his  side 
ad  medium  filum  of  the  highway.  But  this  ownership  is  subject 
to  the  right  of  the  public  to  use  the  highway.  Any  use  of  the 
soil  of  the  highway  other  than  the  legitimate  use  of  it  for  the  pur- 
poses of  a  highway  is  a  trespass  upon  that  soil  as  against  the  owner 
to  whom  it  still  belongs.  These  propositions  are  amply  established 
by  judicial  decisions.  The  only  difficulty  in  applying  them  is  in 
determining  whether  the  particular  act  complained  of  is  or  not  a 
user  of  the  soil  as  a  highway. 
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The  legitimate  use  of  a  highway  is  generally  described  as  a 
"  right  of  passage,"  or  a  "right  of  passing  and  repassing."  In 
1  EoUe's  Abridg.  392  B.,  pi.  1,  2,  referred  to  and  adopted  by  Lord 
Mansfield  in  Goodtitle  v.  Alker,  1  Burr.  133,  at  p.  143,  the  law  as 
to  highways  is  thus  stated:  "The  King  has  nothing  but  the  pas- 
sage for  himself  and  his  people,  but  the  freehold  and  all  profits 
belong  to  the  owner  of  the  soil."  In  the  last-mentioned  case  it 
was  held  that  trespass  would  lie  for  any  interference  with  the 
owner's  rights  in  the  soil  of  a  highway,  and  that  he  may  maintain 
ejectment  for  an  exclusion  as  by  a  building  upon  the  soil  of  the 
highway.  In  Sir  John  Lade  v.  Shepherd,  2  Str.  1004,  an  action  of 
trespass  was  brought  by  the  owner  of  the  soil  for  building  a  bridge 
across  a  ditch,  "the  end  whereof  rested  on  the  highway."  The 
plaintiff  had  judgment,  the  Court  saying :  "  It  is  certainly  a 
dedication  to  the  public  so  far  as  the  public  has  occasion  for  it, 
which  is  only  for  a  right  of  passage.  But  it  never  was  understood 
to  be  a  transfer  of  the  absolute  property  in  the  soil."  Following 
these  decisions,  the  grass  or  trees  growing  on  the  sides  of  the  high- 
way are  held  to  be  the  property  of  the  owners  of  the  soil.  Turner 
V.  Ringwood  Highway  Board,  L.  R  9  Eq.  418 ;  Curtis  v.  Kestevea 
County  Council,  45  Ch.  D.  504. 

The  right  of  the  public  upon  a  highway  is,  in  the  lan- 
guage of  *  the  Judges  which  I  have  quoted,  described  as  a  [*  156] 
right  of  passage.  In  other  cases  it  is  defined  as  a  right  of 
passing  and  repassing.  Probably  this  is  sufficiently  accurate  and 
precise  to  enable  any  one  to  determine  what  in  each  particular 
instance  is  an  improper  use  of  the  soil.  Many  of  such  instances 
may  be  too  trivial  to  justify  any  action  or  prosecution.  That  is  so 
in  the  case  of  every  trespass.  If  a  man  walks  into  the  field  of 
another  without  permission,  he  is  a  trespasser  ;  but  an  action  for 
such  a  trespass,  unless  it  were  in  assertion  of  a  fancied  riglit, 
would  not  be  very  likely  to  succeed.  So,  if  by  the  side  of  a  high- 
way an  artist  set  up  his  easel  and  made  a  sketch,  he  might  be  a 
trespasser.  But  no  one  in  his  senses  would  bring  an  action  against 
him  for  an  occasional  trespass  of  that  kind.  There  is  no  more 
danger  of  abuse  of  the  law  in  the  one  case  than  in  the  other,  and 
it  is  no  argument  against  this  well-settled  law  relating  to  high- 
ways to  say  that  it  is  capable  of  such  abuse.  The  answer  is  that 
the  law  of  trespass,  whether  on  the  soil  of  a  highway  or  on  land 
over  which  the  public  have  no  rights  at  all,  may  be  pushed  to  an 
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extreme  in  certain  cases.  But  the  discretion  of  a  Court  of  justice 
is  as  capable  of  controlling  any  excessive  assertion  of  right  in  the 
case  of  a  highway  as  in  any  other  case. 

Tlie  other  reported  instances  of  trespass  deserve  consideration. 

In  Dovaston  v.  Payne,  2  H.  Bl.  527  (3  R  R.  497),  cattle  were 
taken  by  the  defendant  damage  feasant  on  his  land,  which  adjoined 
to  a  highway.  It  was  pleaded  that,  being  on  the  highway,  they 
had  escaped  into  the  land  by  reason  of  the  owner  not  having  kept 
the  fence  which  divided  it  from  the  road  in  repair.  The  plea  was 
held  bad  because  it  did  not  aver  distinctly  that  the  cattle  were 
using  the  highway  for  the  purpose  of  passing  and  repassing.  So 
that  they  might  have  been  trespassing  upon  it,  and  an  escape  from 
land  on  which  they  were  trespassing  would  not  be  a  defence. 
Heath,  J.,  said  that  it  was  no  excuse  that  the  fences  were  out  of 
repair  if  the  cattle  were  trespassers,  and  it  was  necessary  to  show 
that  they  were  lawfully  using  the  road ;  for  "  the  property  is  in 
the  owner  of  the  soil  subject  to  an  easement  for  the  benefit  of  the 
public,"  and  on  the  plea  it  did  not  appear  "whether  the  cattle 
were  passing  and  repassing,  or  whether  they  were  trespass- 
[*157]  ing  on  the  •highway."  In  Stevens  v.  Whistler,  11  East, 
51,  it  was  held  by  the  Court  of  King's  Bench  that  depast- 
uring cattle  upon  a  highway  on  one  side  of  which  the  plaintiff  had 
land  was  a  trespass  on  that  part  of  the  soil  of  the  highway  which 
belonged  to  the  plaintiff.  In  Beg,  v.  Pratt,  4  E.  &  B.  860,  it  was 
decided  that  a  person  who  went  upon  the  high-road  with  a  gun, 
and  attempted  to  shoot  a  pheasant  which  flew  over  it,  was  properly 
convicted  of  a  trespass  in  search  of  game  under  1  &  2  Wm.  IV., 
c.  32,  s.  30,  upon  the  soil  of  the  highway  which  belonged  to  the 
owner  of  the  close  adjoining  such  highway.  "  He  was  on  land," 
said  Lord  Campbell,  C,  J.,  "  the  soil  and  freehold  of  which  was  in 
the  owner  of  the  adjoining  land.  It  is  true  the  public  had  a  right 
of  way  there,  but  subject  to  that  right  the  soil  and  every  incident 
to  the  ownership  of  the  soil  was  in  "  the  owner  of  the  adjoining 
land.  WiGHTMAN,  J.,  said :  '*  Though  the  public  have  a  right  to 
pass  and  repass  on  land  which  is  a  highway,  they  have  no  right  to 
use  the  land  for  any  other  purpose  than  as  a  highway,  and  the 
appellant  being  on  such  land  in  pursuit  of  game  was  primd  facte 
a  trespasser."  Erlb,  J. ,  said :  "  It  is  said  he  could  not  be  a  tres- 
passer because  it  was  a  highway.  But  I  take  it  to  be  clear  law 
that  if,  in  fact,  a  man  be  on  land  where  the  public  have  a  right  to 
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pass  and  repass,  not  for  the  purpose  of  passing  and  repassing,  but 
for  other  and  different  purposes,  he  is  in  law  a  trespasser  like  the 
cattle  in  Dovaston  v.  Pai/ne,  2  H.  Bl.  527  (3  R  R  497)."  Cromp- 
TON,  J.,  said :  "  If  a  man  use  the  land  over  which  there  is  a  right 
of  way  for  any  purpose  lawful  or  unlawful  other  than  that  of  pass- 
ing and  repassing,  he  is  a  trespasser. "  These  authorities  were  con- 
sidered and  followed  by  the  Court  of  Queen's  Bench  in  St.  Mary 
Newington  v.  Jacobs,  L  R  7  Q.  B.  47,  where  the  law  is  stated 
thus:  "The  owner  who  dedicates  to  public  use  as  a  highway  a 
portion  of  his  land  parts  with  no  other  right  than  a  right  of  pas- 
sage to  the  public  over  the  land  so  dedicated,  and  may  exercise  all 
other  rights  of  ownership  not  inconsistent  therewith."  Mellor, 
J.,  who  delivered  the  judgment  of  the  Court,  comments  thus  on 
Beg.  V.  Pratt :  "  Whether  or  not  that  case  is  open  to  doubt  as  to 
the  construction  put  upon  the  Game  Act,  it  truly  expresses,  as  we 
think,  the  true  limit  of  the  public  rights  over  a  highway." 
The  *  Court  held  that  the  owner  of  premises  adjoining  [*  158] 
a  highway,  who  had  offered  to  take  up  the  flags  of  a  foot- 
path and  replace  them  by  hard  materials  to  enable  him  to  cart 
heavy  machinery  into  his  yard,  was  not  liable  for  damage  done  to 
the  flags  by  carting  the  machinery  over  them,  when  his  offer  had 
been  refused. 

According  to  these  authorities,  the  right  of  the  public  upon  a 
highway  is  that  of  passing  and  repassing  over  land  the  soil  of 
which  may  be  owned  by  a  private  person.  Using  that  soil  for  any 
other  purpose  lawful  or  unlawful  is  a  trespass.  I  understand  those 
words  to  mean  that  the  purpose  need  not  be  unlawful  in  itself ;  as, 
for  example,  to  commit  an  assault  or  a  felony  upon  the  high-road. 
It  is  enough  that  it  should  be  a  user  of  the  soil  of  the  high-road 
for  a  purpose  other  than  that  which  is  the  proper  use  of  a  highway, 
namely,  that  of  passing  and  repassing  along  it 

The  peculiarity  of  the  decision  in  Beg.  v.  Pratt  is  that  the  tres- 
passer was  passing  along  the  highway,  but  his  purpose  in  doing  so 
made  that  passing  a  trespass.  The  purpose,  however,  was  to  do 
an  act  upon  the  highway  itself  which  was  beyond  his  right  merely 
to  pass  and  repass.  If  he  had  gone  along  the  highway  with  the 
purpose  of  reaching  a  covert  near  the  highway  and  taking  game  in 
that  covert,  though  he  might  be  a  trespasser  in  that  covert,  I 
should  not  think  he  was  a  trespasser  upon  the  highway.  But,  if 
a  man  goes  along  a  highway  for  the  purpose  of  cutting  down  the 
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trees  or  bushes  which  grow  along  the  side  of  it,  or  taking  the  grass, 
or  setting  up  a  show  upon  the  highway,  or  doing  upon  the  highway 
itself  —  in  the  words  of  Crompton,  J.  —  any  act "  lawful  or  unlaw- 
ful other  than  that  of  passing  and  repassing,  he  is  a  trespasser." 
The  words  must  be  read  with  the  obvious  qualification  that  the 
"  purpose  "  they  refer  to  must  be  a  purpose  of  using  the  soil  of  the 
highway  itself  otherwise  than  by  merely  passing  and  repassing. 

In  this  case  the  highway  was  a  cart  and  carriage  road  across  a 
moor.  The  Duke  of  Rutland  had  the  right  of  sporting  over  the 
moor.  The  soil  in  it  and  in  the  highway,  I  understand,  belonged 
to  him.  He  had  butts,  in  which  people  stood  to  shoot 
[*  159]  grouse  *  driven  over  them  from  the  moor.  These  butts 
were  some  two  hundred  yards  from  the  road,  so  that 
shooting  from  them  would  not  infringe  the  provisions  of  s.  72  of 
5  &  6  Wm.  IV.,  c.  50,  which  prohibits  any  person  from  wantonly 
firing  off  any  gun  within  fifty  feet  of  the  centre  of  any  carriageway 
or  cartway.  Some  old  butts  were  within  the  prohibited  distance. 
It  was  proved  that  the  plaintiff  went  upon  this  high-road  during  a 
grouse  drive  for  the  express  purpose  of  preventing  the  grouse  from 
flying  towards  the  butts,  and  thus  interfering  with  the  right  of 
sporting  which  was  being  exercised  by  the  Duke's  friends.  On 
this  point  the  evidence  was  so  conclusive  that  we  are  told  the 
Lord  Chief  Justice  said  it  was  superfluous  to  produce  any  more 
witnesses  to  prove  it.  The  keepers  seized  the  plaintiff,  threw  him 
down  upon  the  road,  and  held  him  there  during  the  grouse  drive, 
to  prevent  his  further  interference. 

The  Lord  Chief  Justice  directed  the  jury  that  the  plaintiff  was 
not  trespassing.  Under  that  ruling  they  found  that  a  nominal 
sum  of  08,  paid  into  Court  was  sufficient  damages  for  the  assault 
upon  him.  Counsel  then  said  that,  after  his  Lordship's  ruling,  he 
could  hardly  press  the  counter-claim,  which  asserted  that  the  act 
of  the  plaintiff  was  a  trespass,  and  sought  for  an  injunction  to 
restrain  the  plaintiff  from  repeating  it.  This  counter-claim  is  in 
fact  a  cross-action  seeking  equitable  relief,  which  may  now  be 
brought  in  the  Queen's  Bench  Division.  See  s.  24,  sub-s.  3,  Judi- 
cature Act,  1873.  Where  a  trespass  is  committed  in  assertion  of  a 
fancied  right,  and  it  is  shown  that  it  will  be  repeated  unless  pre- 
vented, the  Court  of  Chancery  has  constantly  granted  injunctions 
to  prevent  a  repetition  of  the  trespass. 

Upon  this  point  there  is  now  before  us  a  cross-appeal  by  the 
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defendants.  They  asked  for  an  injunction;  but,  upon  being 
pressed  by  me,  counsel  said  he  would  not  insist  upon  the  injunc- 
tion, but  desired  the  decision  of  this  Court  by  declaration  whether 
or  not  the  act  of  the  plaintifif  was  a  misuse  of  the  soil  of  the  high- 
way which  amounted  to  a  trespass.  It  is  not  unusual  in  the 
Chancery  Division  to  make  such  a  declaration  without  going  on 
to  grant  an  injunction.  It  clearly  may  be  done  under  Order 
XXV.,  r.  5. 

*  Whatever  may  be  thought  of  the  so-called  sport  of  [*  160] 
standing  in  a  butt  and  shooting  at  grouse  driven  over,  it 
is  not  prohibited  by  law;  and,  subject  to  the  provisions  of  the 
statute  to  which  I  have  referred  for  the  protection  of  wayfarers 
upon  the  high-road,  it  is  a  not  unlawful  exercise  of  the  right  of 
the  owner  of  the  land. 

The  plaintiff  went  upon  this  highway,  not  for  the  purpose  of 
exercising  as  one  of  the  public  his  right  of  passage,  but  of  interfer- 
ing with  the  grouse  drive  by  placing  himself  upon  the  soil  of  the 
highway  so  as  to  prevent  the  grouse  from  flying  over  the  butts. 
In  his  own  language,  taken  from  his  evidence,  he  says :  "  I  cer- 
tainly meant  to  take  up  my  position  in  front  of  the  butts ; "  "I 
went  there  to  defend  the  public  right."  With  great  deference,  I 
am  unable  to  agree  that  this  was  a  use  of  the  right  of  passing 
along  the  highway.  I  think  it  was  an  abuse  of  that  right  In 
other  words,  it  was  a  use  of  the  soil  of  the  highway  for  another 
purpose,  which  use  interfered,  and  was  intendad  to  interfere,  with 
a  right  which  was  then  being  exercised  by  the  owner  of  the  soil, 
and  was  incident  to  that  ownership.  Such  a  misuse  of  the  soil  of 
a  highway  is  a  trespass.  There  seems  to  have  been  sufficient  evi- 
dence that  the  plaintiff  was  not  only  asserting  a  right  to  do  what 
he  did,  but  also  that  his  intention  was  to  repeat  his  interference. 
This  strictly  would  entitle  the  defendants  to  the  assistance  of  the 
Court  by  injunction  to  prevent  a  repetition  of  the  act.  But  this  is 
not  pressed  for ;  and  I  think  that  the  defendants  are  entitled  at 
any  rate  to  a  declaration  under  Order  xxv.,  r.  5,  upon  their  coun- 
terclaim, that  under  the  circumstances  the  plaintiff,  upon  Oct.  8, 
1890,  when  stopped  by  the  Duke's  keepers,  was  trespassing  upon 
the  soil  of  the  highway.  I  am  not  so  much  impressed  with  the 
consequences  of  granting  an  injunction.  The  Court  exercises  the 
power  of  enforcing  such  an  order  by  imprisonment  with  very  great 
care  and  caution. 
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The  damages  given  to  the  plaintiflf  for  the  alleged  assault  upon 
him  by  the  keepers  on  the  assumption  that  he  was  not  a  trespasser 
were  only  5s.  They  would  not  be  more  on  the  ruling  that  he  was 
a  trespasser,  and  the  defendants  do  not  ask  to  alter  the 
[*  161]  amount.  The  plaintifiTs  appeal  fails,  and  must  *  be  dis- 
missed. The  defendants'  appeal  succeeds.  Plaintiffs 
claim  is  dismissed  with  costs.  The  defendants*  counter-claim  is 
allowed  with  costs.  Judgment  accordingly. 

ENGLISH  NOTES. 

Almost  all  the  cases  showiDg  the  nature  of  the  landowner's  rights  in 
land  over  which  a  highway  passes  are  discussed  in  the  judgments  in  the 
principal  case.  The  only  other  case  to  which  it  seems  necessary  to 
refer  is  Goodson  v.  Richardson  (1874),  L.  R.  9  Ch.  221,  43  L.  J.  Ch. 
790,  where  the  landowner  obtained  an  injunction  to  restrain  the  defend- 
ant from  continuing  water-pipes  that  he  had  laid  in  the  highway  without 
the  landowner's  consent.  The  ordinary  rights  of  the  landowner  in  the 
soil  of  a  highway  are  slightly  curtailed  where  the  highway  is  ''vested '' 
in  a  local  authority.  See  Wandsworth  Board  of  Works  v.  United  Tele- 
phone Co,y  No.  13,  p.  630,  posty  and  the  notes  thereto. 

The  owner,  or  perhaps  more  accurately  the  occupier,  of  land  adjoiniDg 
a  highway  has  a  right  of  access  to  the  highway  at  any  or  every  point  of 
his  frontage,  and  that  whether  or  not  he  has  any  interest  in  the  soil  of 
the  highway,  so  that  the  right  of  access  is  not  a  mere  incident  of  the 
ownership  of  the  soil  of  the  highway.  See  Berridge  v.  Ward  (1860), 
2  Fost.  &  Fin.  208  (as  to  further  proceedings  in  this  case  see  10  C.  B. 
(N.  S.)  400,  30  L.  J.  C.  P.  218);  Mayor,  &c,  of  Manchester  y.  Chapman 
(1868),  18  L.  T.  640;  Fritz  v.  Hohson  (1880),  14  Ch.  D.  642,  49  L.  J. 
Ch.  321;  Ramsay  v.  Southend  Local  Board  (1892),  8  Times  L.  R.  700. 
In  St.  Mary  Newington  Vestry  v.  Jacobs  (1871),  L.  R.  7  Q.  B.  47,  41 
L.  J.  M.  C.  72,  25  L.  T.  800,  20  W.  R  249,  the  owner  of  premises 
was  held  to  be  justified  in  conveying  heavy  machinery  in  waggons 
across  the  footway  of  a  highway  to  his  property,  which  adjoined  the 
highway  there:  —  it  being  found  that  he  could  not  reasonably  enjoy  the 
property  without  so  conveying  machinery;  that  his  exercise  of  his  right 
of  access  and  the  public  right  of  passage  could  be  exercised  jointly  con- 
sistently  with  the  general  welfare;  and  that  the  highway  authority  had 
refused  him  permission  to  take  up  the  flags  and  form  a  proper  paved  car- 
riage-way to  his  premises.  But  the  owner  in  question  was  owner  of  the 
soil  of  the  part  of  the  highway  adjoining  his  premises;  and  the  deci- 
sion was  rested  on  his  rights  in  the  highway  as  owner  of  the  soil. 

Primd  facie,  the  ownership  of  the  soil  of  a  highway,  and  of  waste 


R.  C.  VOL.  XII.]      HIGHWAY   (INCLUDING  PUBLIC  BRIDGE).  601 

Vo.  10.  —  Haniion  ▼.  Duke  of  Bnflaiid.  —  Notat. 

land  at  the  side  of  a  highway,  is  in  the  owner  of  the  adjoining  land,  not 
only  as  hetween  him  and  strangers,  hut  as  hetween  him  and  the  lord  of 
the  manor.  See  Steel  v.  Prickett  (1819),  2  Starkie,  463,  20  R.  R.  717; 
Doe  d.  Pring  v.  Pearsey  (1827),  7  B.  &  C.  304,  9  Dowl.  &  Ry.  908. 
The  presumption  may,  however,  he  rehutted  hy  proof  of  acts  of  owner- 
ship or  otherwise,  and  frequently  the  ownership  is  found  to  be  ii\  the 
lord  of  the  manor :  see  Anon.  (1773),  Lofft,  358 ;  Doe  d,  Barrett  v.  Kemp 
(1831),  7  Bing.332,  5  Moore  &  Payne,  173;  s.  c.  in  error,  2  Bing.  N.  C. 
102,  2  Scott,  9,  4  L.  J.  Ex,  331;  Scoonss  v.  Morrell  (1839),  1  Beav.  251; 
Doe  d.  Harrison  v.  Hampson  (1846),  4  C.  B.  267,  17  L.  J.  C.  P.  225; 
Salt  Union  Y,  Harvey  (1897),  Local  Government  Chronicle,  1897,  391; 
and  it  seems  that  the  presumption  is  rebutted,  or  at  least  weakened, 
where  strips  of  waste  at  the  side  of  a  highway  communicate  with  larger 
pieces  of  waste  belonging  to  the  lord  of  the  manor:  see  Headlam  v. 
Hedley  (1816),  Holt  N.  P.  463;  Grose  v.  West  (1816),  7  Taunt.  39, 17 
R.  R.  437;  see  also  Simpson  v.  Dendy  (1860),  8  C.  B.  (N.  S.)  433, 
affirmed  in  Exchequer  Chamber,  7  Jur.  (N.  S.)  1058.  The  presumption 
does  not,  however,  arise  in  the  case  of  roads  set  out  under  an  inclosure 
award.  See  Rex  v.  Edmonton  Inhabitants  (1831),  1  Moody  &  Rob.  24; 
Rex  V.  Wright  (No.  7,  p.  560,  ante) ;  Poole  v.  Huskinson  (1843),  11 
M.  &  W.  827,  per  Parke,  B.,  at  p.  830. 

The  presumption  where  a  highway  is  the  boundary  between  lands  of 
different  owners  is,  that  the  ownership  of  each  extends  ad  medium  Jilum 
vice.  And  where  land  abutting  on  a  highway  is  conveyed,  the  pre- 
sumption is  that  the  conveyance  includes  the  half  of  the  highway,  and 
it  requires  a  clear  indication  of  a  contrary  intention,  either  expressed  in 
the  conveyance,  or  to  be  gathered  from  the  circumstances,  to  rebut  this 
presumption.  See  Lord  v.  Sydney  Commissioners  (1859),  12  Moo.  P.  C. 
473;  Pryor  v.  Petre  (C.  A.  1894),  1894,  2  Ch.  11,  63  L.  J.  Ch.  531,  70 
L.  T.  331,  42  W.  R.  435,  and  the  cases  there  cited.  It  has  been 
doubted,  however,  whether  the  presumption  applies  to  a  demise  for  a 
term  of  years.  See  Landrock  v.  Metropolitan  Railway  Co,  (1886), 
3  Times  L.  R.  162. 

AMERICAN  NOTES. 

It  would  probably  be  difficult  to  find  an  exact  parallel  to  the  principal 
case  in  the  American  Courts ;  but  there  can  be  no  doubt  that  the  owner  of  the 
soil  subject  to  the  public  easement,  whether  the  public  right  has  been  estab- 
lished by  condemnation  or  by  dedication,  has  all  the  ordinary  rights  of  the 
owner  of  a  freehold,  and  that  he  may  maintain  trespass.  He  certainly  loses 
nothing  by  the  fact  that  he  gave  the  right  instead  of  being  paid  for  it.  Elliott 
on  Roads  and  Streets,  pp.  308, 538 ;  Adams  v.  Emerson,  6  Pickering  (Mass.),  57 ; 
Cole  V.  Drew,  44  Vermont,  49 ;  8  Am.  Rep.  383 ;  Clark  v.  Dasso,  34  Michigan, 
83 ;  Baker  v.  Sheperd,  24  New  Hampshire,  208.    In  the  Vermont  ease  it  was 
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held  that  the  owner  of  the  soil  could  maintain  trespass  for  the  act  of  the 
defendant's  wife  in  catting  and  carrying  away  the  grass  from  the  road,  in  order 
that  her  children  might  go  to  and  return  from  school  without  getting  their 
feet  wet.  (Verdict  for  one  cent  damages ;  but  the  Court  refused  to  apply  the 
maxim  de  minimis.)  To  the  same  effect :  People  v.  Foss^  80  Michigan,  559 ; 
20  Am.  St.  Rep.  532.  "  The  right  of  the  citizen  other  than  the  owner  of  the 
fee  in  a  suburban  road  is  to  use  it  for  traveL"  Elliott  on  Boads  and  Streets, 
p.  310. 

An  analogous  case  is  Adams  v.  Rivers,  11  Barbour  (New  York  Sup.  Ct.), 
390,  where  the  defendant  stood  on  the  sidewalk  in  front  of  the  plaintiifs 
premises,  and  sang  songs  and  used  abusive  language.  This  would  undoubtedly 
coyer  the  c^/Se  of  an  organ-grinder  who  refused  to  "  move  on."  So  in  Fair- 
banks y.  Kerr,  70  Penn.  State,  86 ;  10  Am.  Bep.  664,  it  was  held  that  one  has 
no  right  to  occupy  the  street  to  make  a  political  speech,  and  that  '*  a  paye- 
ment  before  another's  house  may  not  be  occupied  to  annoy  him."  So  one 
may  not  use  the  sidewalk  to  warn  the  public  away  from  another's  shop  by 
carrying  a  placard  inscribed,  "  Beware  of  mock  auctions."  Gilbert  y.  MickUy 
4  Sandford  (N.  Y.  Chancery  Ct.),  357.  See  People  v.  Cunningham,  1  Denio 
(New  York),  524  (delivery  of  distillery  slops  through  pipes  across  sidewalk  to 
wagons) ;  Dennis  v.  Sipperly,  17  Hun  (N.  Y.  Sup.  Ct  ),  69  (receiving  barrels 
from  cider  press) ;  Callanan  v.  GUman,  107  New  York,  360  (skidds  across 
sidewalk)  ;  Jaques  v.  Nat.  Ex.  Co.,  15  Abbott's  New  Cases  (New  York),  250 
(puppet-show  on  sidewalk)  ;  State  v.  White,  64  New  Hampshire,  48  (beating 
drum  by  member  of  "  Salvation  Army  ")  ;  Turner  v.  Holtzman,  54  Maryland, 
148;  39  Am.  Rep.  361  (stage-coach  obstructing  entrance  to  camp-meeting 
ground);  Costello  v.  State,  108  Alabama,  45  (fruit^tand  on  sidewalk). 

But  gates  and  doors  may  be  allowed  to  swing  over  the  way  and  horses  to 
stand  upon  it  for  a  reasonable  length  of  time  :  G* Linda  v.  Lothrop,  21  Picker- 
ing (Mass.),  292;  and  a  sleigh  may  stand  for  ten  or  fifteen  minutes,  and 
farmers'  vehicles  may  stand  on  the  side  of  a  village  street  during  the  greater 
part  of  the  day,  while  the  horses  are  feeding  at  an  adjacent  stable :  Sikes  v. 
Town  of  Manchester,  59  Iowa,  65.  So  a  visitor  at  the  house  of  a  friend  may 
leave  his  carriage  standing  at  the  door.  Norristown  v.  Mayer,  67  Penn.  State, 
355.  In  the  last  case  the  Court,  charging  the  jury,  said :  "  The  infamous 
habit  of  comer  lounging,  when  not  prohibited  by  special  local  legislation,  is 
illegal.  The  loungers  who  occupy  the  public  highway  are,  while  lounging, 
not  using  it  for  the  purposes  of  passage,  and  are  therefore  obstructions  of  the 
public  right  of  way,  and  therefore  nuisances."  But  a  child  may -stop  a  few 
minutes  to  look  at  something  across  the  street :  Hussey  v.  Jiyan,  64  Maryland, 
426;  54  Am.  Rep.  772;  and  a  man  may  sit  on  a  door^ill  to  tie  his  shoe: 
Murray  v.  Mc Shane,  52  Maryland,  217  ;  36  Am.  Rep.  367 ;  or  stand  a  few 
minutes  to  see  a  procession  form :  Vamey  v.  Manchester,  58  New  Hampshire, 
430;  42  Am.  Rep.  592. 
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COOPER  V.   WALKER. 
(1862.) 

RULE. 

If  a  way  lies  over  a  place  where  there  is  a  dangerous 
excavation  or  obstacle  not  shown  to  be  of  recent  origin, 
the  presumption  is  that  the  way  has  been  dedicated  to  the 
public  and  accepted  by  the  public  subject  to  the  existence 
of  the  danger.  In  such  a  case  a  wayfarer  falling  into  the 
danger  and  suffering  damage  has  no  right  of  action. 

Fisher  v.  Prowse;  Cooper  v.  Walker. 

31  L.  J.  Q.  B.  212-219  (s.  c.  2  B.  &  8.  770). 

Highway.  —  Ancient  Obstruction.  —  Dedication.  —  Presumption.     [21 2] 

Where  an  obstruction  or  erection  exists  upon  land,  and  afterwards  the  land  or 
that  which  is  immediately  adjoining  to  it  is  dedicated  to  the  public  as  a  way, 
the  dedication  is  subject  to  the  inconvenience  or  risk  arising  from  the  obstruc- 
tion or  erection. 

The  defendant  occupied  a  house  adjoining  a  public  street,  with  a  cellar  be- 
longing to  the  house.  The  mouth  of  the  cellar  opened  into  the  footway  of  the 
street  by  a  trap-door.  During  the  day  the  trap-door  was  open,  but  at  night  it 
was  closed  by  a  flap  which  slightly  projected  above  the  footway ;  and  such  had 
been  the  condition  of  the  flap  as  long  as  living  memory  went  back,  and  before 
the  defendant  had  anything  to  do  with  the  house.  The  plaintiflf  coming  along 
the  street  fell  over  the  flap  and  sustained  injury,  in  respect  of  which  he  brought 
au  action. 

HtJd^  that  the  proper  conclusion  to  draw  from  this  state  of  things  was,  that 
the  street  had  been  dedicated  to  the  public  with  the  cellar-flap  upon  it,  and  sub- 
ject to  its  being  continued  there,  and  therefore  that  the  defendant  was  not  liable, 
as  a  maintenance  of  the  cellar-flap  in  the  same  position  was  not  unlawful. 

A  public  street  was  subject  to  the  right  of  the  occupiers  of  a  house  adjoining, 
to  have  steps  standing  in  the  street  and  leading  up  to  the  house,  all  persons  paj^s- 
iug  along  having  the  right  to  go  over  thein.  While  the  steps  were  so  standing, 
the  vestry  of  the  parish  lowered  the  level  of  the  street,  and  it  became  necessary 
fi»r  the  convenient  occupation  of  the  house  to  erect  new  steps.  This  was  done 
by  the  defendant,  causing  no  greater  obstruction  than  before.  Held,  in  au  action 
brought  in  respect  of  an  injury  caused  by  falling  over  these  steps,  that  the  de- 
fendant was  entitled  to  keep  them  there,  and  therefore  that  the  plaintiff  could 
not  recover. 
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Fisher  v.  Prowse. 

The  declaration  alleged  that  the  defendant  unlawfully,  care- 
lessly, and  negligently  kept,  maintained,  and  continued  a  cellar- 
flap  raised  and  projecting  over  and  upon  a  public  street  or  high- 
way, so  as  to  be  dangerous  to  and  likely  to  injure,  and  the  same 
was  dangerous  and  likely  to  injure,  persons  passing  along  and 
using  the  said  street;  that  the  plaintiff,  while  passing 
[*213]  *  along  the  said  street,  tripped  against  and  fell  over  the 
said  cellar-flap,  and  was  injured. 

Pleas :  first,  not  guilty ;  secondly,  that  the  defendant  did  not 
keep,  maintain,  or  continue  the  said  cellar-flap  raised  or  projecting 
as  alleged  ;  thirdly,  that  the  said  cellar-flap  was  not  raised  or  pro- 
jected as  alleged. 

Issues  were  joined  upon  these  pleas. 

At  the  trial,  which  took  place  before  Erle,  C.  J.,  at  the  Spring 
Assizes  for  the  county  of  Kent,  it  appeared  that  the  defendant 
was  the  owner  of  a  house  adjoining  a  street  in  Deptford ;  the  house 
had  a  cellar  belonging  to  it,  the  mouth  of  the  cellar  opening  into 
the  footway  of  the  street  by  a  trap-door,  which  was  open  during 
the  day,  but  was  closed  at  night  by  a  flap  which  slightly  projected 
above  the  footway.  The  cellar  had  existed  in  this  condition  before 
the  defendant  had  anything  to  do  with  the  house,  and  the  flap  had 
been  in  the  state  above  described  as  long  as  any  one  could  remem- 
ber. The  plaintiff,  coming  along  the  footway  at  night,  stumbled 
over  the  flap,  and  sustained  an  injury,  in  respect  of  which  he 
brought  the  present  action.  The  learned  Judge  nonsuited  the 
plaintiff;  but  gave  him  leave  to  move  to  enter  a  verdict  for  £75,  if 
the  Court  should  be  of  opinion  that  he  was  entitled  to  recover. 

A  rule  nisi  was  subsequently  obtained,  against  which  cause  was 
shown  by 

J.  Browne  (June  13  and  Nov.  4,  1861).  —  The  defendant  is  not 
liable  in  this  action.  If  he  were,  every  person  who  has  such  a 
thing  attached  to  the  house  which  he  occupies  would  be  liable. 
Such  a  ruling  would  entail  a  liability  on  the  surveyor  of  highways 
for  an  accident  occasioned  by  a  person  tripping  against  a  curb- 
stona  No  action  will  lie  in  respect  of  such  an  injury,  as  it  might 
reasonably  have  been  guarded  against  The  case  is  like  Cornman 
V.  The  Eastern  Counties  Railway  Company,  4  H.  &  N.  780,  29  L  J. 
Ex.  94,  where  the  plaintiff  fell  over  a  weighing-machine  which 
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had  stood  for  about  five  years  upon  the  platform  of  a  railway 
station.  The  only  difference  between  that  case  and  the  present 
is,  that  there  the  machine  was  on  the  platform,  and  here  the  flap 
was  in  the  open  street.  Martin,  B.,  said :  "  There  is  no  evidence 
of  any  negligence  on  the  part  of  the  company.  No  doubt,  if  there 
had  been  an  open  place  on  the  platform,  through  which  any  one 
might  have  fallen  without  perceiving  it,  that  would  liave  been 
negligence  on  the  part  of  the  company.  Here,  however,  the  plat- 
form was  in  the  same  condition  in  which  it  had  been  for  five  years. 
The  accident  was  one  of  the  misfortunes  which  will  occasionally 
occur,  and  of  which  people  must  bear  the  consequences/*  And 
Bramwell,  B.,  said :  "I  adopt  the  rule  stated  by  Williams,  J.,  in 
Tooney  v.  The  Brighton  Railway  Company ^  3  C.  B.  (N,  S,)  146, 
27  L.  J.  C.  P.  39.  "  It  is  not  enough  to  say  that  there  was  some 
evidence.  A  scintilla  of  evidence,  or  a  mere  surmise  that  tliere 
may  have  been  negligence  on  the  part  of  the  defendants,  would 
not  justify  the  Judge  in  leaving  the  case  to  the  jury ;  there  must 
be  evidence  on  which  they  might  reasonably  and  properly  con- 
clude that  there  was  negligence.  Here  the  evidence  was  that  the 
company  might  reasonably  have  anticipated  that  no  mischief  could 
occur,  since  no  mischief  had  resulted  from  keeping  the  machine  iu 
the  position  in  which  it  stood  for  so  long  a  period."  Tlie  learned 
Judge  who  tried  the  case  was  properly  of  opinion  that  the  defend- 
ant had  a  right  to  keep  the  flap  in  the  same  position  as  it  had 
always  been.  He  might  have  maintained  an  action  againat  the 
plaintiff  if  he  had  injured  it. 

[CocKBURN,  C.  J.  —  You  must  argue  the  case  upon  the  suppo- 
sition that  there  was  no  negligence  of  the  plaintiff  contributing  to 
the  injury.] 

No  doubt ;  but  it  must  also  be  taken  that  the  way  was  dedi- 
cated to  the  pubhc  with  the  flap  in  the  same  position  as  now,  and 
the  omission  of  that  argument  may  account  for  the  decision  of 
Lord  Ellenborough,  in  Coupland  v.  Hardingham,  3  Camp.  398 
(14  R.  R  764),  which  was  cited  in  moving  for  the  rule.  His  Lord- 
ship held  that  the  length  of  time  during  which  the  premises  had 
been  in  the  same  position  made  no  difference,  but  that  view  is  not 
confirmed  in  Barnes  v.  Ward,  9  C.  B.  392.  19  L.  J,  C.  P,  195, 
where  the  decision  was  a  good  deal  discussed;  and  the  judgment 
of  the  Court,  at  page  419,  shows  that  the  area  in  question 
was  not  parcel  of  the  road,  but  was  meant  to  be  fenced  off  from 
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[*  214]  *  it,  in  the  usual  manner.  The  ruling  of  Lord  Ellenbor- 
ough  was  given  up.  In  Cornwell  v.  The  Metropolitan 
Commissioners  of  Sewers,  10  Ex.  771,  Martin,  B.,  said  of  Barnes  v. 
Ward,  "  That  decision  proceeded  on  the  ground  that  the  defendant 
had  made  an  excavation  adjoining  an  immemorial  public  way, 
which  rendered  the  way  unsafe  to  those  who  used  it  with  ordinary 
care,  and  so  was  guilty  of  a  public  nuisance."  The  case  itself  was 
one  in  which  it  was  held  that  commissioners  of  sewers  were  not 
bound  to  fence  an  ancient  tidal  ditch  which  they  used  as  a  sewer. 
So  here  the  defendant  was  not  bound  to  fence  off  or  take  away 
that  which  had  always  existed.  The  fact  of  the  surveyor  of  high- 
ways not  having  interfered  shows  that  it  could  not  have  been  any 
new  nuisance.  It  may  be  admitted  that  if  newly  erected,  it  would 
have  been  a  nuisance ;  but  that  does  not  make  out  the  case  of  the 
defendant.  The  law  is  laid  down  in  1  Euss.  on  Crimes,  by  Greaves, 
p.  347 :  "  There  is  no  doubt  but  that  all  injuries  whatsoever  to  a 
highway,  as  by  digging  a  ditch,  or  making  a  hedge  across  it,  or 
laying  logs  of  timber  in  it,  or  by  doing  any  other  act  which  will 
render  it  less  commodious  to  the  King's  subjects,  are  public  nui- 
sances at  common  law.  ...  If  there  be  a  stile  across  a  public 
footway  of  a  certain  height,  and  a  man  raises  this  stile  to  a  greater 
height,  it  is  a  nuisance ;  and  it  is  clearly  a  nuisance  at  common 
law  to  erect  a  new  gate  in  a  highway,  though  it  be  not  locked 
and  open  and  shut  freely,  because  it  interrupts  the  people  in  that 
free  and  open  passage  which  they  before  enjoyed,  and  were  law- 
fully entitled  to;  but  where  such  a  gate  has  continued  time  out 
of  mind,  it  shall  be  intended  that  it  was  at  first  set  up  by  consent, 
on  a  composition  with  the  owner  of  the  land,  on  the  laying  out 
of  the  road,  in  which  case  the  people  had  never  any  right  to  a 
freer  passage  than  what  they  continue  to  enjoy."  And  reference 
is  made  to  Bateman  v.  Burge,  6  Car.  &  P.  391,  where  there  was  a 
public  footway,  across  which  there  had  always  been  a  stone  stile 
two  feet  high  ;  the  defendant  had  removed  the  stile  and  put  up  a 
five-bar  gate ;  and  Park,  J.,  said,  "  If  there  was  no  gate  there 
before,  the  defendant  has  no  right  to  put  a  five-bar  gate  to  give 
people  the  trouble  of  getting  over  it,"  There  are  numbers  of  high- 
ways with  gates  upon  them,  which,  if  erected  anew,  woidd  be 
nuisances,  but  are  not  so  as  they  have  always  existed.  So  a  street 
is  dedicated  to  the  public  subject  to  the  right  of  breaking  up  the 
pavement  when  necessary. 
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[CocKBURN,  C.  J.  —  In  most  of  the  streets  in  London  there  are 
holes  through  which  coals  are  put  down  ;  but  they  cannot  be  held 
to  be  nuisances  for  which  the  occupiers  of  houses  are  punishable.] 

Just  so ;  and  the  same  may  be  said  with  regard  to  doorways 
projecting  into  the  street.  It  would  be  most  mischievous  if  such 
an  action  as  the  present  were  allowed.  He  also  referred  to  Vin. 
Abr.,  tit  Nuisance ;  Hardcastle  v.  The  South  Yorkshire  Railmatj 
and  River  Dun  Company,  4  H.  &  N.  67,  28  L.  J.  Ex.  139,  and  to 
Blyth  V.  Topham,  Cro.  Jac.  159. 

The  plaintiff  appeared  in  person  to  support  the  rule. 

CocKBURN,  C.  J.  —  There  is  another  case  of  the  same  nature  in 
the  paper,  and  we  had  better  defer  giving  our  judgment  till  that 
case  has  been  argued. 

Cooper  V.  Walker. 

The  declaration  alleged  that  the  defendant  had  negligently  and 
improperly  placed  in  a  public  street,  called  Christopher  Street, 
certain  stone  steps,  so  that  the  same  became  and  were  an  obstruc- 
tion and  hindrance  to  persons  using  the  street,  and  dangerous  to 
persons  passing  along  it  at  night;  and  that  the  plaintiff,  when 
passing  by  night  along  the  street,  after  the  said  steps  had  been  so 
placed  in  the  said  street,  and  had  been  left  unguarded  and  un- 
fenced,  while  they  were  dangerous  to  persons  passing  along  the 
said  street  by  night,  fell  over  them  and  was  injured. 

Pleas  :  First,  not  guilty  ;  second,  that  the  street  was  subject  to 
the  right  of  the  occupiers  for  the  time  being  of  a  house  adjoiuinn; 
it,  to  have  steps  standing  in  the  highway  on  a  part  thereof,  and 
leading  up  to  the  outer  door  of  the  said  house  for  the  convenient 
occupation  thereof,  all  persons  passing  along  the  highway  being 
entitled  to  pass  on  foot  over  the  said  steps,  as  part  of  the 
said  *  highway,  but  not  to  remove  the  steps,  the  highway  [*  215] 
being  at  the  part  thereof  which  was  occupied  by  such 
steps  or  way  for  foot  passengers  over  the  said  steps,  which  steps 
were  part  of  the  said  house.  That  before  the  said  time,  when  mul 
whilst  the  said  highway  was  such  a  highway  as  aforesaid,  and  ^o 
subject  as  aforesaid,  and  while  certain  old  steps  were  lawfully 
standing  on  the  said  part  of  the  said  highway  leading  to  the  j^aid 
outer  door  for  the  convenient  occupation  of  the  said  house,  being 
the  steps  which  the  occupier  of  the  house  had  a  right  to  have 
there  as  aforesaid,  the  vestry  of  the  parish  of,  &c.,  wherein  the  said 
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highway  was  situate,  having  lawfully  authority  so  to  do.  and  under 
and  by  virtue  of  the  Act  of  Parliament  for  the  local  managemeDt 
of  the  metropolis,  &c.,  lowered  the  level  of  the  said  highway  round 
the  said  part  of  the  said  highway,  whereby  it  became  necessary  for 
the  convenient  occupation  of  the  said  house  that  the  old  steps 
leading  to  the  outer  door  thereof  as  aforesaid  should  be  taken 
down,  and  other  steps  placed  in  the  said  part  of  the  said  highway, 
so  as  that  none  of  the  steps  leading  to  the  said  outer  door  should 
be  of  an  inconvenient  height,  as  one  of  the  old  steps  would  have 
been  after  the  said  lowering ;  whereupon  the  defendant,  for  the 
making  of  the  steps  to  the  said  outer  door  convenient  for  the  occu- 
pation of  the  said  house,  and  at  the  request  and  by  the  authority 
of  the  then  occupier  of  the  said  house,  who  was  also  in  possession 
of  the  said  steps  as  part  thereof,  did  take  down  the  old  steps  and 
did  place  steps  on  the  said  part  of  the  highway  on  which  the  old 
steps  stood  as  aforesaid,  such  new  steps  being  steps  leading  to  the 
said  house  for  the  convenient  occupation  of  the  said  house.  That 
the  taking  down  the  old  steps  and  putting  up  the  new  ones  was 
done  with  the  consent,  approbation,  and  authority  of  the  said  vestry. 
That  the  new  steps  were  placed  on  the  same  part  of  the  highway 
on  which  the  old  steps  had  stood,  and  nowhere  else;  that  they 
were  proper  steps,  and  caused  no  great  obstruction,  hindrance,  in- 
convenience, or  danger  to  persons  passing  along  the  lowered  high- 
way than  did  the  old  steps  to  persons  passing  along  the  highway 
before  it  was  lowered. 

Issues  were  joined  on  these  pleas. 

Upon  the  trial,  before  Hill,  J.,  at  Westminster,  at  the  Sittings 
after  Trinity  Term,  1861,  the  jury  found  a  verdict  for  the  plaintiff 
on  the  issue  joined  on  the  first  plea,  and  for  the  defendant  upon 
the  issue  joined  on  the  second  plea. 

A  rule  was  subsequently  obtained  calling  upon  the  defendant  to 
show  cause  why  judgment  should  not  be  entered  for  the  plaintiff 
notwithstanding  the  verdict  found  for  the  defendant  on  the  second 
plea. 

H.  Mills  and  Henry  James  showed  cause  against  the  rule  (May 
13).  There  is  no  doubt  that  these  steps  are  an  obstruction  which 
could  not  have  properly  been  erected  after  the  way  had  been  dedi- 
cated to  the  public ;  but  it  cannot  be  contended'  that  a  highway 
cannot  be  dedicated  to  the  public  with  such  an  obstruction  already 
existing  upon  it     These  steps  having  been  always  there,  the  de- 
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fendant  had  a  perfect  right  to  replace  them  after  they  had  been 
removed  for  the  purpose  of  lowering  the  road ;  and  the  position  of 
the  defendant  is  the  same  as  if  they  had  never  been  removed  at 
alL  The  public  can  still  have  all  the  use  of  the  highway  which 
they  have  ever  had,  or  which  they  have  any  right  to.  A  carriage- 
road  may  be  dedicated  with  gates  across  it,  and  they  will  not  be 
nuisances ;  such,  indeed,  exist  in  all  parts  of  the  country.  In  Le 
Neve  V.  The  Vestry  of  Mile  End  Old  Town,  8  El.  &  B.  1054,  27  L.  J. 
Q.  B.  208,  the  defendants  had  removed  some  erections  placed  by  the 
plaintiff  upon  the  space  of  ground  intervening  between  the  footway 
in  front  of  his  house  and  the  carriageway  j  and  it  was  held  that 
they  had  no  right  to  do  so,  the  Court  seeming  to  think  that  these 
erections  were  legitimately  there.  Movant  v.  Chamherlin,  6  H.  & 
N.  541,  30  L.  J.  Ex.  299,  will  be  cited  on  the  other  side ;  but  there 
the  Court  held  that  they  could  not  infer  that  the  way  had  been 
dedicated  to  the  public  subject  to  the  right  claimed  by  him  of 
putting  obstructions  upon  it.  Coupland  v,  ffardingham,  3  Camp. 
398  (14  R  R  764),  is  also  not  binding  upon  the  defendant,  for  the 
presumed  dedication  of  the  highway  subject  to  the  incumbrances 
was  not  brought  before  the  Court.  So  also  Barnes  v.  Ward  only 
amounts  to  this,  that  a  new  excavation  cannot  be  made  by  the  side 
of  an  immemorial  public  highway. 

*  [Crompton,  J.  —  How  can  you  dadicate  to  the  public  a  [*  216] 
thing  which  is  really  dangerous  ?] 

There  was  room  for  the  public  to  go  along  the  street  without 
passing  over  these  steps.  In  "  Wellbeloved  on  Highways,"  p.  440, 
the  following  passage  occurs :  "Although  it  may  perhaps  be  argued 
that  a  gate  erected  in  a  highway  will  be  no  nuisance,  because  if  it 
were,  it  could  not  be  justified  by  any  prescription,  as  it  is  agreed 
that  it  may  be ;  but  to  this  it  may  be  answered,  that  the  erecting 
such  a  gate  is  a  nuisance,  because  it  interrupts  the  people  in  that 
free  and  open  passage  which  they  before  enjoyed  and  were  fully 
entitled  to ;  whereas,  where  such  a  gate  has  continued  time  out  of 
mind,  it  shall  be  intended  that  it  was  set  up  at  first  by  consent,  or 
on  a  composition  with  the  owner  of  the  land,  on  the  laying  out  of 
the  road ;  in  which  case  the  people  had  never  any  greater  freedom 
of  passage  than  what  they  still  enjoy."  So  here,  it  must  be  sup- 
posed that  the  road  was  dedicated  to  the  public,  subject  to  the 
right  to  keep  the  steps  there ;  and  that  being  so,  the  defendant  has 
done  nothing  which  can  alter  his  position.  They  also  referred  to 
VOL.  XII.  —  39 
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Jarvis  v.  Dean,  3  Bing,  447,  and  to  Elwood  v.  Bullock,  6  Q.  B.  383, 
13  L.  J.  Q.  B.  330. 

WooUett,  in  support  of  the  rule.  —  There  can  be  no  dedication 
of  a  highway  with  a  right  to  maintain  upon  that  highway  an 
obstruction  which  would  be  a  nuisance  at  common  law.  The  steps 
here  must  be  taken  to  be  such  a  nuisance,  for  all  the  allegations  in 
the  declaration  must  be  taken  to  have  been  proved,  the  jury  hav- 
ing found  a  verdict  for  the  plaintiff  on  the  plea  of  not  guilty. 

[CocKBURN,  C.  J.  —  What  would  you  say  to  the  steps  leading  to 
the  church  of  St.  Martin-in-the-Fields  ?  It  may  be  said  that  they 
are  dangerous  in  this  sense,  that  a  person  passing  along  the  street 
at  night  might  fall  over  them.] 

They  have  not  been  found  by  a  jury  to  be  dangerous,  as  is  the 
case  here.  It  is  the  same  as  if  a  person  were  to  dig  a  pit  in  a 
highway  and  were  to  continue  it  there,  and  were  then  to  claim  ex- 
emption from  liability  in  respect  of  an  injury  suffered  by  a  person 
falling  into  it.  No  person  can  justify  an  obstruction  upon  a  high- 
way. In  « Hawkins's  Pleas  of  the  Crown,"  Vol.  I.  p.  700,  it  is 
stated,  "Also  an  occupier,  as  such,  though  at  will  only,  is  indict- 
able for  suffering  a  house  standing  upon  the  highway  to  be  ruinous, 
&c.,  and  the  words  ratione  tenurce,  &c.,  if  added,  are  surplus."  This 
passage  is  probably  put  in  upon  the  authority  of  The  Qiieen  v. 
Watts,  1  Salk.  357,  where  the  same  was  decided,  the  Court  saying 
that  '*  the  house  was  a  nuisance  as  it  stood,  and  the  continuing  the 
house  in  that  condition  is  continuing  the  nuisance." 

[Blackburn,  J.  —  The  word  "  upon  "  means  adjoining  to ;  and 
the  common  law  casts  upon  the  occupier  of  such  a  house  the  duty 
of  keeping  it  from  becoming  ruinous  and  dangerous.  Mellob,  J. 
—  No  doubt  these  steps  amount  to  an  obstruction,  but  are  they  a 
nuisance  ?  The  public  have  a  right  to  walk  over  them,  and  the  oc- 
cupier of  the  house  would  have  no  right  to  fence  them  off.  Cromp- 
TON,  J.  —  The  defendant  may  say  that  this  is  not  an  obstruction  of 
the  highway,  as  the  highway  passes  over  it.  The  plea  comes  to 
this,  that  the  highway  has  been  dedicated  with  the  steps  upon  it.] 

Coupland  v.  Hardingham  is  expressly  in  point,  and  decides  the 
case  in  favour  of  the  plaintifif.  So  also  in  Movant  v.  Chamberlin 
the  Court  of  Exchequer  refused  to  draw  the  inference  which  this 
Court  is  now  asked  to  draw ;  namely,  that  the  highway  was  dedi- 
cated subject  to  the  right  to  keep  the  obstruction  upon  it. 

Cur.  adv.  mlt. 
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Blackburn,  J.,  now  delivered  the  judgment  of  the  Court.— The  de- 
cision in  both  these  cases  depends  upon  the  same  question  of  law. 

In  Fisher  v.  JProwse  the  defendant  was  occupier  of  a  house  ad- 
joining to  a  public  street,  with  a  cellar  belonging  to  it,  which  cellar 
had  existed  before  the  defendant  had  anything  in  the  house.  The 
mouth  of  this  cellar  opened  into  the  footway  of  the  street  by  a 
trap-door.  During  the  day  this  trap-door  was  open,  but  at  night 
it  was  closed  by  a  flap  which  slightly  projected  above  the  footway. 
The  plaintiff  coming  along  the  footway  at  night  stumbled 
over  this  flap,  fell,  and  sustained  injury,  for  which  *he  [*217] 
brought  this  action.  At  the  close  of  the  plaintiff's  case, 
Erle,  C.  J.,  before  whom  the  case  was  tried,  directed  a  nonsuit,  but 
gave  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  £75,  it 
being  "  to  be  taken  as  proved  that  as  long  as  living  memory  went 
back  the  flap  had  been  as  described  in  the  evidence."  A  rule  nisi 
to  enter  the  verdict  for  the  plaintiff  was  obtained,  against  which 
cause  was  shown,  by  Mr.  Brown,  in  the  Sittings  after  last  Trinity 
Term,  the  plaintiff  appearing  in  person  in  support  of  the  rule,  in 
Michaelmas  Term,  before  my  Lord  and  myself. 

We  think  we  must  on  this  reservation,  coupled  with  the  evi- 
dence, takei  it  to  have  been  proved  that  tliere  was  no  negligence 
on  the  part  of  the  plaintiff  contributing  to  the  accident,  and  that 
the  flap  did  cause  obstruction  to  the  footway  to  such  an  extent 
that,  if  the  flap  had  been  put  down  for  the  first  time  after  the 
highway  was  dedicated  to  the  public,  it  would  have  been  a  nui- 
sance, for  the  consequences  of  which  those  who  maintained  the 
nuisance  would  have  been  responsible.  On  the  other  hand,  we 
must  take  it  to  have  appeared  that  the  flap  continued  in  its 
original  condition,  and  that  the  defendant  had  not  altered  it  or 
suffered  it  to  get  out  of  repair  so  as  to  increase  the  danger  and 
obstruction  beyond  what  always  must  have  existed  since  it  was 
there.  And  we  think  that,  on  its  being  shown  that  the  cellar- 
flap  had  existed  in  its  present  condition  as  far  back  as  living 
memory  went,  the  jury  ought  to  draw  the  conclusion  that  it  had 
existed  as  long  as  the  street,  and  that  the  dedication  of  the  way 
to  the  public  was  with  this  cellar-flap  in  it,  and  subject  to  the 
reservation  of  its  being  continued  there,  so  far  as  by  law  the  high- 
way could  be  subject  to  it.  It  seems  to  us,  therefore,  that  the 
question  reserved  was  whether  after  the  dedication  of  the  highway 
the  maintenance  of  such  an  ancient  cellar-flap  was  unlawful. 
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During  the  pendency  of  the  rule  in  this  case  of  Fisher  v.  Pratose 
a  rule  nisi  had  been  obtained  in  the  other  case  of  Cooper  v.  Walker, 
and  as  the  same  question  arose  in  that  case,  we  delayed  judgment 
in  Fisher  v.  Prowse  till  after  the  case  of  Cooper  v.  Walker  should 
have  been  argued. 

In  Cooper  v.  Walker  the  plaintiff  declared  against  the  defend- 
ant for  negligence,  and  improperly  placing  in  a  public  street 
certain  stone  steps,  so  that  the  same  became  and  were  an  obstruc- 
tion and  hindrance  to  persons  using  the  street,  and  dangerous  to 
persons  passing  along  it  at  night,  and  averred  that  the  plaintiff 
passing  along  the  street  fell  over  them,  and  was  injured.  The 
defendant,  in  addition  to  the  plea  of  not  guilty,  pleaded  a  second 
plea  on  which  the  present  question  arises. 

This  plea  was,  that  the  street  was  subject  to  the  right  of 
the  occupiers  of  a  house  adjoining  it  to  have  steps  standing  in  the 
highway  on  a  part  thereof,  and  leading  to  the  outer  door  of  the 
said  house,  all  persons  passing  along  the  highway  being  entitled 
to  pass  on  foot  over  the  said  steps  as  a  part  of  the  highway,  but 
not  to  remove  the  said  steps,  the  highway  being  at  the  part  thereof 
which  was  occupied  by  such  steps  a  way  for  foot  passengers  over 
the  said  steps,  which  steps  were  part  of  the  said  house.  The  plea 
then  proceeded  to  show  that  the  street  was  lowered  under  the 
Metropolis  Local  Management  Act ;  that  in  so  doing  the  old  steps 
were  necessarily  removed  and  the  present  steps  placed  in  their 
room ;  and  it  was  averred  that  the  new  steps  were  placed  on  the 
same  part  of  the  highway  on  which  the  old  steps  had  stood,  and 
nowhere  else ;  and  that  they  were  proper  steps  and  caused  no 
greater  obstruction,  hindrance,  inconvenience,  or  danger  to  persons 
passing  along  the  lowered  highway  than  did  the  old  steps  to 
persons  passing  along  the  highway  before  it  was  lowered.  Issue 
was  joined  on  these  pleas. 

On  the  trial,  before  my  Brother  Hill,  the  jury  found  for  the 
plaintiff  on  the  plea  of  not  guilty,  but  for  the  defendant  on  the 
second  plea.  Mr.  Woollett  having  obtained  a  rule  nisi  for  judg- 
ment nan  obstante  veredicto^  cause  was  shown  against  it  in  last 
term,  before  my  Lord  Chief  Justice,  my  Brothers  Crompton 
and  Mellor  and  myself.  No  damages  had  been  assessed  at  the 
trial,  so  that  if  we  had  thought  the  plea  bad  after  verdict,  the  rule 
could  not  have  been  made  absolute  in  this  form,  though  probably  it 
might  have  been  moulded  so  as  to  afford  an  opportunity  for  a  new 
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trial ;  but  this  we  need  not  consider,  as  we  are  of  opinion  that  the 
plea  is  good. 

It  was  hardly  disputed  on  the  argument  before  us  that 
if  the  former  highway  was  *  subject  to  a  right  on  the  [•218] 
part  of  the  occupiers  of  the  defendant's  house  to  keep  steps 
in  it  without  their  being,  although  to  some  extent  obstructing  the 
highway,  a  nuisance  or  illegal,  the  lowered  highway  must  be  subject 
to  a  similar  right ;  the  main  contention  was,  that  no  such  right 
could  exist  in  law. 

The  plea  of  not  guilty  having  been  found  for  the  plaintiff,  we 
must  take  it  to  have  been  proved  that  the  steps  in  question  were 
so  far  an  obstruction  and  hindrance  and  dangerous  to  passengers, 
that,  if  they  had  been  placed  on  the  highway  after  its  dedicatjon, 
they  would  have  been  improper  and  a  nuisance,  so  that  the  party 
placing  them  there  would  have  been  responsible  for  any  damage 
thence  arising.  We  must  construe  the  plea  as  confessing  this, 
but  avoiding  it  by  showing  that  the  highway  was  subject  to  the 
right  to  keep  such  steps  there ;  and  we  think  that,  after  verdict, 
this  is  sufficient,  if  in  point  of  law  there  can  be  such  a  private 
right  in  a  highway.  This  depends  on  the  same  principle  us 
Fisher  v.  Prowse. 

The  law  is  clear  that  if  after  a  highway  exists,  anything  be 
newly  made  so  near  to  it  as  to  be  dangerous  to  those  using  tlie 
highway,  such,  for  instance,  as  an  excavation :  Barnes  v.  Ward ; 
this  will  be  unlawful  and  a  nuisance;  as  it  also  is  if  an  ancient 
erection,  as  a  house,  is  suffered  to  become  ruinous  so  as  to  be 
dangerous:  The  Qtceen  v.  Watts;  and  those  who  make  or  main- 
tain the  nuisance  in  either  case  are  liable  for  any  damage  sustained 
thereby,  just  as  if  the  nuisance  arose  from  an  obstruction  in  t\m 
highway  itself.  But  the  question  still  remains,  whether  an  erec- 
tion or  excavation  already  existing,  and  not  otherwise  unlawful, 
becomes  lawful  when  the  land  on  which  it  exists  or  to  which  it  is 
immediately  contiguous  is  dedicated  to  the  public  as  a  way,  if  the 
erection  prevents  the  way  from  being  so  convenient  and  safe  as  it 
otherwise  would  be ;  or  whether,  on  the  contrary,  the  dedicatioti 
must  not  be  taken  to  be  made  to  the  public,  and  accepted  by  them, 
subject  to  the  inconvenience  or  risk  arising  from  the  existing 
state  of  things.  We  think  that  the  latter  is  the  correct  view  of 
the  law.  It  is,  of  course,  not  obligatory  on  the  owner  of  land  to 
dedicate  the  use  of  it  as  a  highway  to  the  public.     It  is  equally 
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clear  that  it  is  not  compulsory  on  the  public  to  accept  the  use  of 
a  way  when  oflfered  to  them.  If  the  use  of  the  soil  as  a  way  is 
ofifered  by  the  owner  to  the  public  under  given  conditions  and 
subject  to  certain  reservations,  and  the  public  accept  the  use 
under  such  circumstances,  there  can  be  no  injustice  in  holding 
them  to  the  terms  on  which  the  benefit  was  conferred.  On  the 
other  hand,  great  injustice  and  hardship  would  often  arise  if  when 
a  public  right  of  way  has  been  acquired  under  a  given  state  of 
circumstances  the  owner  of  the  soil  should  be  held  bound  to  alter 
that  state  of  circumstances  to  his  own  disadvantage  and  loss,  and 
to  make  further  concessions  to  the  public  altogether  beyond  the 
scope  of  his  original  intention.  More  especially  would  this  be  the 
case  when  public  rights  of  way  have  been  acquired  by  mere  use. 
For  instance,  the  owner  of  the  bank  of  a  canal  or  sewer  may, 
without  considering  the  effect  of  what  he  is  doing,  permit  pas- 
sengers to  pass  along  until  the  public  have  acquired  a  right  of  way 
there.  It  is  often  hard  upon  him  that  the  public  right  should 
have  been  thus  acquired  ;  it  would  be  doubly  so  if  the  consequence 
was  that  he  was  bound  to  fill  up  or  fence  off  his  canaL 

The  question  whether  the  owner  of  the  soil  is  under  such  an 
obligation  arose  in  Cornwell  v.  The  Metropolitan  Commissioners  of 
Setoers.  Alderson,  B.,  there  says :  "  Suppose  there  is  an  inclosed 
yard  with  several  dangerous  holes  in  it,  and  the  owner  allows  the 
public  to  go  through  the  yard,  does  that  cast  on  him  any  obligation 
to  fill  up  the  holes  ?  Under  such  circumstances  caveat  viator!* 
And  Parke,  B.,  says :  "  This  is  not  the  case  of  a  new  sewer,  and 
therefore  we  may  dispense  with  the  consideration  of  what  the 
commissioners  are  bound  to  do  when  they  make  a  sewer.  This  is 
an  ancient  sewer,  which  has  existed  with  the  highway  time  out  of 
mind,  and  therefore  the  public  have  only  a  right  to  the  highway 
subject  to  the  sewer."  The  case  of  Coupland  v.  Hardingham  (on 
which  the  plaintiffs  in  the  present  cases  principally  relied)  was 
cited  in  the  argument  in  Cornwell  v.  The  Metropolitan  Co-mmissioners 
of  Sewers.  Martin,  B.,  observes  on  it  that  "  In  all  probability  the 
road  in  that  case  had  been  used  long  before  the  house  was 
[*  219]  built."  The  statement  of  facts  in  the  *  report  in  3  Camp- 
bell is  perhaps  scarcely  consistent  with  this  explanation, 
as  it  is  there  stated  that  "  the  premises  had  been  exactly  in  the 
same  situation  as  far  back  as  could  be  remembered,  and  many 
years  before   the  defendant  was  in   possession  of  them."    But 
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Lord  Ellenborough  seems  to  have  directed  his  attention  prin- 
cipally to  the  part  of  the  proposed  defence  grounded  on  the  fact 
that  the  defendant  did  not  himself  erect  what  was  alleged  to  be 
a  nuisance.  His  ruling  on  that  was,  that  he  who  maintains  a 
nuisance  is  as  much  responsible  as  if  he  had  erected  it.     If  his  ^l 

attention  was  called  to  the  other  part  of  the  defence,  which  from 
the  report  seems  to  have  been  raised  on  the  facts,  and  he  held 
that  though  the  area  had  existed  with  the  highway  time  out  of 
mind,  the  public  had  a  right  to  the  way  not  subject  to  the  area, 
his  holding  is  inconsistent  with  the  judgment  of  the  Exchequer, 
and,  being  only  a  holding  at  Nisi  Prius,  though  by  a  very  great 
Judge,  it  must  yield  in  point  of  authority  to  a  judgment  m  banc. 
In  Jarvis  v.  Dean  the  report  leaves  it  uncertain  whether  the  area 
in  that  case  existed  before  the  dedication  of  the  way  or  not.  As 
it  is  stated  to  have  belonged  to  an  unfinished  house,  it  probably 
had  not  been  long  in  existence ;  and  as  Best,  C.  J.,  states  in  his 
judgment  that  the  way  had  been  a  public  thoroughfare  for  many 
years,  it  seems  that  the  way  must  have  been  more  ancient  than 
the  area,  and  that  the  present  point  could  not  therefore  have  been 
raised.  It  certainly  does  not  appear  to  have  been  raised,  and  no 
opinion  is  given  on  it.  There  is  no  other  authority  that  has  been 
brought  to  our  notice  that  conflicts  with  the  decision  of  the  Court 
of  Exchequer.  In  Barnes  v.  Ward  the  judgment  is  carefully 
worded.  The  Court  there  say,  "The  result  is,  considering  that 
the  present  case  refers  to  a  newly  made  excavation  adjoining  an 
immemorial  public  way."  This  is  not  a  decision  that  the  case 
would  have  been  different  if  the  way  had  been  more  recent  than 
the  excavation,  but  it  rather  implies  that  such  was  the  leaning  of 
the  Court.  In  Morant  v.  Chamberlin,  though  it  was  unnecessary 
to  decide  the  point,  the  Court  of  Exchequer  state  that  it  was  the 
inclination  of  their  opinion  that  the  dedication  of  a  highway  might 
in  point  of  law  be  made  subject  to  the  reservation  of  a  private 
right  to  some  extent  interfering  with  the  public  way. 

As  was  pointed  out  in  the  course  of  the  argument,  there  are  in 
many  towns  ancient  streets  in  which  steps  descending  from  the 
houses  are  a  permanent  obstruction  to  the  passengers.  While  in 
the  foot  pavements  there  are  often  flap-doors  opening  into  vaults 
and  cellars,  and  plates  opening  into  coal-cellars,  which  when  opened 
offer  a  temporary  obstruction  to  the  use  of  the  way,  and  which 
therefore,  unless  justified  as  having  been  reserved  as  of  right  on 
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the  dedication  of  the  way,  would  obviously  be  illegal  So,  in  the 
country  there  are  innumerable  footways  which  would  be  much 
more  convenient  if  the  ancient  stiles  were  removed  or  even 
lowered.  Yet  it  has  never  been  held,  or  even  suggested,  that  such 
things  were  illegal  and  might  be  removed  as  nuisances ;  and  it 
seems  difficult  to  say  how  they  can  be  legal  on  any  other  principle 
than  that  the  way  haa  been  dedicated  subject  to  them. 

For  these  reasons  we  think  that  in  both  cases  the  rules  must 
be  discharged.  Jiules  discharged. 

ENGLISH  NOTES. 

The  principal  cases  were  followed  in  Rohhins  v.  Jones  (1863),  16  C.  B. 
fN".  S.)  221,  33  L.  J.  C.  P.  1,  where  Erle,  C.  J.,  delivering  the  judg- 
meut  of  the  Court,  quoted  with  approval  a  long  extract  from  the  judgment 
of  Blackburn,  J.,  in  those  cases. 

Premises  over  which  a  highway  runs,  or  adjoining  a  highway,  in  snch 
a  condition  as  to  be  a  source  of  danger  to  persons  using  the  highway, 
except  where  the  highway  has  been  dedicated  subject  to  the  danger,  as 
in  the  principal  cases,  constitute  a  nuisance.  Thus,  while  apart  from 
statutory  provisions  in  that  behalf  (see  35  &  36  Vict.,  c.  77,  8.  13; 
50  &  51  Vict.,  c.  19;  50  &  51  Vict.,  c.  58,  s.  37)  there  is  no  duty 
to  fence  an  excavation  even  on  uninclosed  land  so  as  to  prevent 
accidents  (see  Hardcastle  v.  South  Yorkshire  Railway  Co.  (1859), 
4  H.  &  K  67,  28  L.  J.  Ex.  139;  Hounsell  v.  Smi/th  (1860),  7  C.  B. 
(N.  S.)  731,  29  L.  J.  C.  P.  203;  Binks  v.  South  Yorkshire  Rail- 
way  Co.  (1862),  3  B.  &  S.  244,  32  L.  J.  Q.  B.  26),  an  excavation  so 
near  to  a  highway  that  a  person  passing  along  the  highway  is  liable  to 
fall  into  it  is  a  nuisance.  See  Barnes  v.  Ward  (1850),  9  C.  B.  392, 
19  L.  J.  C.  P.  195;  Iladley  v.  Taylor  (1866),  L.  R.  1  C.  P.  53, 13  L.  T. 
368,  14  W.  R.  59.  It  was  held,  moreover,  in  Hurst  v.  Taylor  (1886), 
14  Q.  B.  D.  918,  s.  c.  7iom.  Hirst  v.  Taylor,  64  L.  J.  Q.  B.  310,  though 
exactly  on  what  grounds  it  is  difficult  to  see,  that  where  a  highway  is 
diverted  under  statutory  powers,  it  is  the  duty  of  those  procuring  the 
diversion  to  take  steps,  by  fencing  off  the  old  line  of  road  or  otherwise, 
to  protect  reasonably  careful  persons  from  falling  into  danger  though 
going  astray  at  the  point  of  diversion. 

Further  instances  of  nuisances  to  highways  are:  buildings  adjoining 
a  highway  in  a  ruinous  condition  and  likely  to  fall  on  the  highway: 
see  Reg,  v.  Watts  (1703),  1  Salk.  357;  s.  c.  nom.  Reg.  v.  Watson, 
2  Ld.  Raym.  856;  a  heap  of  earth  on  land  adjoining  a  highway  likely 
to  make  horses  shy :  see  Broum  v.  Eastern  &  Midlands  Railway  Co. 
(C.  A.  1889),  22  Q.  B.  D.  391,  5S  L.  J.  Q.  B.  212;  coal  plates,  fire 
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plugs,  &c.,  in  a  dangerous  condition :  see  Pretty  v.  Bickmore  (1873), 
L.  R.  8  C.  P.  401,  28  L.  T.  704,  21  W.  R.  733;  Gwinnell  v.  Earner 
(1875),  L.  R.  10  C.  P.  (^oS,  32  L.  T.  835;  Thompson  v.  Mayor,  &c.  of 
BHghton  (C.  A.  1893),  1894,  1  Q.  B.  332,  63  L.  J.  Q.  B.  181,  70  L.  T. 
206,  42  W.  R.  161.  Where,  however,  the  dangerous  condition  of  a  coal 
plate,  fire  plug,  or  the  like  arises,  from  the  wearing  away  of  the  high- 
way no  responsibility  attaches  to  the  person  who  would  be  responsible 
if  it  were  due  to  other  causes.  See  Bobbins  v.  Jones  (1863),  15  C.  B. 
(N.  S.)  221,  33  L.  J.  C.  P.  1;  Thompson  v.  Mayor,  &c.  of  Brighton, 
supra. 

Prima  facie,  where  premises  are  in  such  a  condition  as  to  be  a  public 
nuisance,  the  occupier  is  liable,  whether  others  are  also  liable  or  not,  in 
respect  of  the  nuisance,  whether  the  nuisance  arises  from  his  own  acts  or 
the  acts  of  his  predecessors  in  title  or  of  strangers.  See  Barnes  v.  Ward, 
Ifadley  v,  Taylor,  supra  ;  Silverton  v.  Marriott  (1888),  59  L.  T.  61 ; 
Attomef/' General  v.  Tod  Heatley  (1897),  66  L.  J.  Ch.  275;  76  L.  T. 
174;  45  W.  R.  394.  Where,  however,  the  premises  are  let  with  a  cove- 
nant on  the  landlord's  part  to  repair,  the  tenant  is  relieved  from  respon- 
sibility in  respect  of  a  nuisance  arising  from  want  of  repair.  See  Payne 
V.  Rogers  (1794),  2  H.  Bl.  350,  3  R.  R.  415;  see  also  Nelson  v.  Liver- 
pool  Brewery  Go.  (1877),  2  C.  P.  D.  311,  46  L.  J.  C.  P.  675,  25  W.  R. 
877;  Bowcn  v.  Anderson  (1894),  1894,  1  Q.  B.  164,  42  W.  R.  236. 

AMERICAN  NOTES. 

"  An  owner  who  dedicates  a  way  to  the  public  neither  warrants  nor  repre- 
sents that  the  land  is  fit  for  the  purpose,  but  the  public  takes  it  as  it  is  granted, 
and  in  the  condition  in  which  it  is  at  the  time  of  the  dedication."  Elliott  on 
Roads  and  Streets,  p.  09,  citing  the  principal  cases,  which  are  also  cited  and 
precisely  followed,  with  other  English  cases,  in  Slate  v.  Society^  44  New  Jersey 
Law,  502,  where  the  Court  declare  that  the  dedicated  land  is  "  taken  by  the 
public  cum  onere"  and  that  "this  doctrine  is  universally  recognized  and 
adopted  in  practice." 
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No.  12.  — DAWES  V.  HAWKINS. 
(1860.) 

RULE. 

Once  a  highway,  always  a  highway. 
Dawes  v.  Hawkins. 

29  L.  J.  C.  P.  3i3-^8  (8.  c.  8  C.  B.  (N.  S.)  858). 

Highway.  — Illegal  Ohatruetum,  —  Pennamence  of  Eight. 

[343]  In  an  action  of  trespass  for  breaking  and  entering  the  plaintififs  land,  on 
an  issue  raised  whether  there  was  a  highway  over  the  locw  in  quOj  there 
was  evidence  that  there  had  been  a  highway  over  adjacent  land,  which  was  then, 
together  with  such  loctM  in  quOf  an  open  common.  There  was  evidence  also 
that  for  many  years  the  highway  was  obstructed  by  part  of  it  being  included  in 
an  indosure,  which  had  been  illegally  made  on  such  common ;  and  that  daring 
twenty  years  of  that  time  the  public  had  deviated  a  little  from  the  line  of  way, 
by  going  outside  such  inclosure  and  on  the  locus  in  qtto.  At  the  end  of  such 
time,  and  before  the  plaintiff  became  the  owner  of  the  loctis  in  quo,  the  use  of 
such  substituted  line  of  way  was  discoutinued  by  i-eason  of  a  new  road  having 
been  laid  out  in  a  different  direction  by  an  adjoiuing  land  proprietor.  After- 
wards the  obstruction  to  the  old  road  was  removed,  and  the  original  line  of  way 
was  reopened  to  the  public.  Hddj  by  Erle,  C  J.,  and  Byles,  J.  (Wil- 
liams, J.,  disseniiente),  that  there  was  no  reasonable  evidence  upon  the  above 
facts  on  which  a  jury  might  find  that  there  was,  in  addition  to  any  other  high- 
way, a  highway  running  over  the  locus  in  quo. 

Trespass  for  breaking  and  entering  certain  land  of  the  plain- 
tifFs,  situate  in  the  parish  of  Whitwell,  in  the  Isle  of  Wight,  and 
near  to  a  certain  house,  land,  and  premises  of  the  defendant 
called  "the  Hermitage,"  and  for  pulling  down  and  destroying  a 
wall  of  the  plaintiff;  and  also  cutting  down,  damaging,  and  de- 
stroying the  trees  of  the  plaintiff  then  growing  and  being  in 
and  upon  the  said  land. 

The  defendant  pleaded  —  Thirdly,  that  before  and  at  the  said 
time  when,  &c,,  there  was  and  of  right  ought  to  have  been  a  cer- 
tain common  and  public  highway  into,  over,  and  along  the  said 
land  of  the  plaintiff,  in  which,  &c.,  for  all  the  liege  subjects  of  our 

Lady  the  Queen  to  go,  return,  pass,  and  repass,   on  foot, 
[*  344]  and  with  horses  and  *  other  cattle,  at  all  times  of  the  day, 

at  their  free  will  and  pleasure ;  wherefore  the  defendant, 
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being  a  liege  subject  of  our  Lady  the  Queen,  and  having  occasion 
to  use  the  said  way,  did  at  the  said  time  when,  &c.,  enter  into  and 
upon  the  said  land  of  the  plaintiff,  and  along  the  said  highway, 
then  using  the  same  as  he  lawfully  might  for  the  cause  aforesaid ; 
and  because  the  said  wall  in  the  declaration  mentioned  had  been 
wrongfully  erected,  and  was  then  standing  in  and  across  the  said 
highway  and  obstructing  the  same,  and  because  the  said  trees  were 
planted  in  and  upon  and  were  then  and  there  preventing  the  con- 
venient use  of  the  said  highway,  the  defendant,  in  order  to  remove 
the  said  obstructions,  and  be  enabled  to  pass  and  repass  along  the 
said  highway,  did  necessarily  pull  down  the  said  wall,  and  also 
remove  the  said  trees  from  the  said  highway,  doing  no  unnecessar)' 
damage,  &c.     Issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  Winchester,  at  the  last  Spring 
Assizes,  it  appeared  that  there  had  always  been  from  the  time  of 
legal  memory  a  highway  running  from  the  village  of  Whitweil  to 
the  village  of  Chale,  in  the  Isle  of  Wight ;  and  that  the  highway 
passed  over  what  was  formerly  a  common  or  downland  belonging 
to  a  Sir  Eichard  Worsley,  and  afterwards  to  the  Baroness  de  Yil- 
lars.  About  1809  or  1813  a  Mr.  Michael  Hoy,  who  was  the  owner 
of  adjoining  property,  called  the  Hermitage,  inclosed  a  part  of  the 
common,  including  a  portion  of  such  highway ;  and  afterwards, 
down  to  the  year  1832,  the  public,  passing  along  the  highway, 
deviated  in  consequence  of  such  inclosure  to  the  south  side  of  it, 
and  went  over  that  part  of  the  common  which  subsequently  be- 
came the  plaintiff's  garden,  and  for  the  alleged  trespass  on  which 
the  present  action  was  brought.  No  objection  appears  to  have 
been  ever  made  to  this  encroachment  by  Mr.  Michael  Hoy.  In 
1832  the  Hermitage  became  the  property  of  Mr.  Barlow  Hoy,  who 
made  some  plantations  to  the  east  of  Michael  Hoy's  inclosure, 
which  still  further . stopped  the  highway;  and  he  formed  anew 
road  going  towards  the  southwest  and  away  from  any  part  of  the 
land  which  was  the  subject  of  this  action.  This  new  road  was 
adopted  as  a  substitution  for  the  old  road,  and  from  that  time,  viz., 
1832  to  1857,  the  old  road  was  altogether  abandoned.  The  plain- 
tiff purchased,  in  1844,  from  the  Baroness  de  Villars  the  land  on 
which  he  erected  the  garden  wall  mentioned  in  the  declaration, 
and  which  land  had  been  the  downland  on  the  south  side  of  and 
adjoining  to  Michael  Hoy's  inclosure.  At  the  same  time  the  trus- 
tees of  Mr.  Barlow  Hoy  purchased  from  the  Baroness  de  Villars 
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the  land  which  had  been  so  previously  inclosed  by  Michael  Hoy. 
In  1857  the  defendant  bought  the  Hermitage  from  the  representa* 
tive  of  the  late  Mr.  Barlow  Hoy ;  and  at  the  same  time  the  old 
road  through  this  property,  including  the  inclosure  made  by 
Michael  Hoy,  was  opened  by  the  public;  and  the  defendant 
received  an  allowance  out  of  the  purchase-money  for  the  Hermit- 
age as  a  compensation  in  respect  of  such  right  of  way.  It  was 
disputed,  however,  by  the  defendant  at  the  trial  that  the  right  of 
way  for  which  the  compensation  was  paid  him  was  the  one  which 
went  through  such  inclosure ;  and  it  was  also  contended,  on  his 
behalf,  that  whether  the  old  road  ever  existed  or  not  was  imma- 
terial, as  the  public  had  used  the  way  over  the  plaintifiTs  land,  and 
across  that  part  where  the  garden  wall  in  question  had  been  built 
for  twenty  years,  so  that  even  if  the  old  road  had  existed,  the  pub- 
lic had  gained  a  new  road  across  this  place  of  the  plaintiff's. 

The  learned  Judge  expressed,  as  his  opinion,  that  if  for  conven- 
ience a  public  road  was  diverted  and  taken  a  little  to  .the  side  of 
the  old  road,  the  public  would  have  a  right  to  use  the  new  substi- 
tuted road  so  long  as  the  old  one  remained  closed  up ;  but  that  if 
the  public  insisted  on  the  old  road  being  opened,  it  would  then 
become  the  true  road,  and  the  obligation  of  the  parish  to  repair 
would  attach  to  the  old  road,  and  not  to  the  new  one ;  and  his 
Lordship  left  it  to  the  jury  to  say,  whether  they  believed  from  the 
evidence  before  them  the  old  road  ran  through  the  inclosure  and 
plantations  made  by  the  Hoys,  telling  the  jury  that  if  such  was 
the  case  the  consequence  would  be,  that  there  was  no  road  where 
the  plaintiff's  garden  wall  had  been  built,  and  the  defendant  would 
be  guilty  of  a  trespass  in  pulling  it  down.  The  jury 
[*  345]  *  having  found  a  verdict  for  the  plaintiff,  a  rule  nisi  was 
afterwards  obtained  to  set  it  aside,  and  for  a  new  trial,  on 
the  ground  of  misdirection  on  the  part  of  the  learned  Judge  in 
telling  the  jury  that  two  parallel  public  roads  running  to  the  same 
point  could  not  exist  together,  as  a  parish  could  not  be  compelled 
to  repair  both  such  roads,  and  in  not  leaving  to  the  jury  the  facts 
proved  and  necessary  to  enable  them,  as  a  matter  of  fact,  to  find 
whether  the  locus  in  quo  was  a  highway  or  not 

Against  this  rule  — 

M.  Smith  and  Karslake  showed  cause ;  and  — 

Edwards,  Garter,  and  Kingdon  were  heard  in  support  of  the  rula 

The  following  authorities  were  referred  to :  Ahsor  v.  French, 
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2  Show.  28  ;  Hawkins  P.  C,  c.  76,  s.  6  ;  Bac.  Abr.,  tit  "  Highway," 
D,  497 ;  The  King  v.  FUcknow,  1  Burr.  465 ;  Taylor  v.  Whitehead, 
Doug.  749  ;  Duneombes*  Case^  Cro.  Car.  366 ;  and  Boberts  v.  Hunt, 
15  Q.  B.  17.  Cur.  adv.  vult. 

Ekle,  C.  J.  —  On  this  rule  the  question  was,  whether  there  had 
been  a  misdirection  at  the  trial.  The  issue  was  on  a  highway  over 
the  plaintiffs  land.  The  existence  of  some  highway  was  an  ad- 
mitted fact ;  but  the  dispute  was,  whether  the  line  of  that  way 
was  on  the  plaintiffs  or  the  defendant's  side  of  the  boundary  sep- 
arating the  lands  of  these  parties.  At  the  close  of  the  evidence 
the  defendant's  counsel  contended  that,  even  if  the  line  of  the 
original  way  should  be  found  to  be  on  the  defendant's  land,  still 
there  was  evidence  upon  which  the  jury  might  find  that  there  was 
also  an  additional  parallel  way  running  over  the  plaintiffs  land. 
The  Judge  in  substance  directed  the  jury  that  there  was  no  such 
evidence ;  and  this  was  the  alleged  misdirection.  The  question, 
therefore,  on  the  rule  is,  whether  there  was  such  evidence.  It  was 
shown  that  a  highway  for  horses  passed  over  a  common  which 
was  the  property  of  a  Lady  Villars,  and  those  under  whom  she 
claimed,  until  1844.  In  that  year  she  conveyed  it  in  two  portions, 
of  which  the  northern  has  come  to  the  defendant  and  the  southern 
to  the  plaintiff.  When  the  common  was  open,  the  line  of  way  was 
very  near  the  boundary  between  the  two  portions,  and  was  found 
by  jury  to  have  been  on  the  defendant's  side  of  that  boundary. 
Down  to  1809  all  the  common  was  open ;  and  though  the  true  line 
of  way  must  be  taken  to  have  been  as  found  by  the  jury,  there  was 
no  obstacle  to  prevent  persons  using  the  way  from  the  usual  devi- 
ation according  to  inclination  over  a  waste.  Between  1809  and 
1813  Mr.  Hoy,  without  lawful  excuse  as  against  the  public,  and 
without  lawful  right  as  against  the  owner  of  the  soil,  and  without 
objection  or  notice  (as  far  as  appeared),  inclosed  a  part  of  this 
common  with  a  ditch  and  bank,  and  included  in  this  inclosure  the 
line  of  way  for  more  than  one  hundred  yards,  and  after  the  inclosure, 
down  to  1832,  persons  using  the  way,  and  arriving  at  the  inclosure, 
for  the  most  part  deviated  from  the  line  of  way  a  few  yards  to  the 
south,  and  so  passed  along  the  outside  of  the  inclosure,  and  re-  ^|if 

turned  to  the  line  of  way  by  turning  a  few  yards  towards  the 
north  at  the  other  end,  so  that  the  deviation  began  at  the  obstruc- 
tion and  was  commensurate  therewith.    The  line  of  this  inclosure 


fi 
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became  afterwards  the  line  of  division  between  the  plaintifiTs    and 
the  defendant's  lands,  and  therefore  the  travellers  who  thas  devi- 
ated passed  over  what  has  since  become  the  plaintiffs  land.        This 
user  of  the  line  of  deviation,  instead  of  the  line  of  way,  coatinued 
only  till  1832,  when  the  whole  common  was  planted,  and   »  ^*^y 
was  laid  out  further  to  the  south  and  altogether  away  froro.     the 
place  in  question.     In  1857  the  obstruction  was  removed,  arxd    ^^® 
original  line  over  the  defendant's  land  was  reopened,  and     i*>   ^ 
mains  to  be  seen  whether,  under  these  circumstances,  there  is     ^^J 
evidence  that  the  line  over  the  plaintiffs  land  has  also  becor»e  a 
highway ;  that  is,  whether  it  was  dedicated  by  the  owner  of     ^^^ 
soil  and  used  by  the  public  for  a  highway.    Express  eviden^^  ^^ 
dedication  by  the  owner  there  was  none ;  and  there  seems  t^^     ^® 
to  be  no  analogy  to  the  case  where  the  owner  of  the  soil  of  a    1^  ^S^' 
way  shuts  it  up,  and  sets  out  a  substituted  highway  over  his     ^^^ 

land  in  lieu  thereof,  which  may  be  express  evidence  <=>f    *^ 
[*346]  *  intention  to  give  the  public  some  right,  either  absc>l"wte 

or  qualified,  over  the  substituted  way.     Then,  was    t^here 
any  evidence  of  user  from  which  the  jury  might  reasonably    i  ^^  ^^' 
a  dedication  ?    The  parties  who  passed  intended  to  use  the  ori^iJ^* 
highway,  and  probably  deviated  without  knowing  it;  if  they  Icr^^^ 
the  true  line  and  deviated  by  reason  of  the  obstruction,  the  us^-^  ^ 
the  line  of  deviation  over  the  adjoining  land  by  reason  of  a  ^'///^ 
obstruction  is  no  more  the  user  of  a  highway  as  of  right,  than  the 
user  of  a  deviation  over  the  adjoining  land  by  reason  of  the  high- 
way  being  founderous.     I  know  of  no  decision  and  no  princvpV^ 
making  a  distinction  between  a  road  impassable  by  nonfeasance  — 
that  is,  neglect  of  repair ;  and  a  road  impassable  by  misfeasance  — . 
that  is,  by  a  ditch  and  bank  wilfully  made.     But  even  if  tli^   ow^ 
deviation  be  a  trespass,  and  the  other  be  a  justifiable  act,  st.iVV   iw 
neither  case  is  it  the  user  of  a  highway  as  of  right,  and  theref.ore 
in  neither  case  will  the  user  alone  of  a  line  of  deviation  l>^     ^^' 
dence  Against  the  owner  of  a  dedication.     If  the  user  of  a  li*"*^  ^^ 
deviation  is  not  the  user  of  a  highway,  then  the  user  of  sucti.    <^^^^- 
ation  for  twenty  years  woHld  not  alter  the  nature  of  the  ac^^  ^ 
if  the  first  traveller  who  preferred  turning  aside  to  beating       o.*^ 
the  bank,  and  passing  through  it,  did  not  use  a  highway,  c»^^ 
did  the  second,  or  those  that  followed,  —  the  number  of  pass^  ^^^^v 
being  for  this  purpose  immaterial.    According  to  this  vi^^^"^^     ,. 
Judge  was  right  in  directing  the  jury  that  there  was  no  reas^^^^^ 
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evidence  to  support  the  defendant's  contention.  I  have  taken  this 
to  be  the  effect  of  his  summing  up.  In  the  argument  much  stress 
was  laid  on  some  observations  by  the  learned  Judge  relating  to  the 
right  of  the  public  over  the  way  of  substitution,  where  a  highway 
has  been  stopped  by  the  owner  of  the  soil,  and  a  way  of  substitu- 
tion set  out  by  him  over  his  own  land,  and  afterwards  the  original 
highway  reopened.  I  do  not  discuss  those  observations,  nor  the 
argument  relating  to  them,  as  I  consider  the  case  to  have  been 
rightly  disposed  of  by  telling  the  jury  that  there  was  no  reasona- 
ble evidence  for  them  of  the  way  in  question. 

Williams,  J.  —  I  regret  that  I  cannot  quite  concur  with  my 
Lord  in  the  judgment  he  has  given  in  the  case.  I  think  there 
was  some  evidence  of  dedication  of  the  way  over  the  plaintiffs 
land  used  by  the  public  during  the  time  the  old  highway  was 
obstructed  by  the  inclosure.  That  user  lasted  for  nearly  twenty 
years  at  least,  and  some  of  the  witnesses  described  the  deviation  as 
having  been  a  formed  line  of  road.  It  is  incontrovertible  that  if 
this  uninterrupted  enjoyment  by  the  public  had  stood  alone,  it 
would  have  afforded  some  evidence  from  which  the  jury  might 
have  inferred  an  intention  on  the  part  of  the  owner  of  the  soil, 
whoever  he  might  be,  to  dedicate  the  way  to  the  public ;  but  in 
the  present  case  it  is  said  that  no  such  intention  can  be  inferred, 
because  the  user  may  be  accounted  for  by  the  evidence  that  the 
adjoining  way,  over  which  the  public  had  a  right  to  travel,  had 
been  wrongfully  inclosed  and  obstructed,  and  that  the  deviation 
was  not  a  trespass,  but  only  done  in  the  exercise  of  the  public 
right  of  going  on  the  adjacent  ground  when  a  common  highway 
has  become  impossible.  It  is  remarkable  that  in  the  text-books 
that  right  is  confined  to  cases  where  the  highway  is  founderous 
and  out  of  repair  [see  2  Saund.  160  b,  note  (12)  to  The  Queen  v. 
Stoivghton;  1  Buss,  on  Crimes,  324,  3rd  edit.  ;  2  Smith's  Lead. 
Cas.,  vol.  2,  p.  119,  4th  edit,  note  to  Dovaston  v.  Payrie],  And  on 
principle  it  may  be  doubtful  whether  the  burthen  to  which  the 
adjacent  soil  is  subjected  when  the  parish  has  been  guilty  of  a 
nonfeasance  in  neglecting  to  keep  the  highway  in  repair,  ought  to 
be  likewise  inflicted,  because  some  wrong-doer  has  put  an  obstruc- 
tion  in  the  highway,  which  may  be  abated  as  a  nuisance  by  any 
one  who  has  occasion  to  use  the  road ;  at  all  events,  unless  the 
obstruction  be  of  such  a  nature  that  practically  it  cannot  be 
abated,  and  so  the  road  is  in  effect  impassable.    However,  in  the 


624  HIGHWAY  ClNCLUDINQ  PUBLIC  BRIDGE). 

Ko.  12.  —  BawM  ▼.  Hawkiu,  8»  L.  J.  0.  P.  846,  847. 

case  of  Absor  v.  French,  which  is  very  shortly  and  obscurely  re- 
ported in  2  Show.  28,  it  seems  to  have  been  a  good  plea  to  an 
action  of  trespass  that  the  plaintiff  himself  had  stopped  a  highway 
so  as  the  defendant  could  not  pass,  and  therefore  he  went  over  the 
plaintiff's  close,  doing  as  little  harm  as  he  could.  But  even  sup- 
posing that  the  right  exists  generally  of  going  on  the  ad- 
[*  347]  jacent  soil  when  a  highway  *  is  obstructed,  still,  if  the 
owner  of  the  soil  for  a  great  many  years  submits  to  such 
a  burthen  instead  of  causing  the  obstruction  to  be  removed,  this 
would  afford  some  evidence,  I  conceive,  of  his  intention  to  dedicate 
the  substituted  road  to  the  public.  It  does  not  appear  to  have  been 
distinctly  shown  who  was  the  owner  of  the  soil  during  the  time 
of  the  public  use  of  the  road  in  question,  whether  it  was  the  same 
person  who  obstructed  the  old  highway  or  the  owner  of  the  ad- 
jacent down*;  but  the  law  is  clear  that  if  there  has  been  a  public 
uninterrupted  user  of  a  road  for  such  a  length  of  time  as  to  satisfy 
the  jury  that  the  owner  of  the  soil,  whoever  he  might  be,  intended 
to  dedicate  it  to  the  public,  this  is  sufficient  to  prove  the  existence 
of  a  highway,  though  it  cannot  be  ascertained  who  the  owner  of  it 
has  been  during  the  time  the  road  has  been  used  by  the  public. 
See  The  Queen  v.  JEast  Mark,  11  Q.  B.  877,  17  L.  J.  Q.  B.  177 
(p.  505,  ante).  If  the  soil  over  which  the  road  passed  in  the  present 
case  belonged  to  the  person  who  made  the  inclosure,  and  thereby 
obstructed  the  old  highway,  I  think  it  plain  that  he  intended  a 
dedication,  because  his  wish  must  surely  be  deemed  to  have  been 
that  the  inclosure  should  always  continue,  and  that  the  public 
should  be  deprived  of  the  old  road,  and  in  lieu  thereof  have  the 
substituted  one.  If  the  soil  belonged  to  the  owner  of  the  down. 
Lady  Villars,  her  acquiescence  in  the  continuance  of  the  inclosure 
which  necessarily  stopped  the  old  highway,  coupled  with  the  unin- 
terrupted continuance  of  the  public  user  of  the  substituted  road, 
afforded,  I  think,  evidence  which  ought  to  have  been  laid  before 
the  jury  of  an  intention  on  her  part  to  dedicate.  The  effect  of  this 
evidence  was  certainly  much  weakened  by  the  circumstance  that 
after  the  substituted  road  had  been  used  by  the  public  for  nearly 
twenty  years,  up  to  1832,  the  use  of  it  was  discontinued  by  reason 
of  a  new  way  having  been  laid  out  in  a  different  direction.  And 
if,  having  before  them  all  the  circumstances  of  the  case,  the  jury 
had  thought  fit  to  have  negatived  any  intention  to  dedicate,  I 
should  have  approved  of  their  verdict.    I,  therefore,  do  not  at  aD 
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regret  that  my  learned  brethren  should  have  come  to  the  conclu- 
sion that  there  ought  to  be  no  new  trial  in  the  casa  At  the  same 
time  I  think  it  is  of  such  importance  to  adhere  to  what  I  conceive 
to  be  the  law  as  to  evidence  of  dedication  of  highways,  that  I  have 
thought  it  my  duty  to  express  my  opinion  that,  for  the  reasons 
above  stated,  there  was  some  evidence  of  it  in  the  present  case. 
As  it  appears  to  the  majority  of  the  Court,  however,  that  the  effect 
of  the  summing  up  was  to  direct  the  jury  that  there  was  no  rea- 
sonable evidence  of  that  kind,  and  it  likewise  appears  to  them  that 
this  direction  was  right,  this  rule  must  be  discharged ;  and  I 
abstain,  as  my  Lord  has  done,  from  expressing  my  opinion  on  the 
other  points  raised  on  the  argument  of  the  rule. 

Byles,  J.  —  I  think  the  direction  of  the  learned  Judge  substan- 
tially correct.  It  amounts  to  this  —  that  at  the  time  in  question, 
that  is  to  say,  after  the  old  road  had  been  reopened,  the  alleged 
new  road  did  not  exist.  Indeed,  I  conceive  that  there  was  no 
reasonable  evidence  to  be  submitted  to  the  jury  that  the  alleged 
new  road  ever  had  existed.  It  is  clear  that  there  can  be  no  dedi- 
cation of  a  way  to  the  public  for  a  limited  time,  certain  or  uncer- 
tain. If  dedicated  at  all,  it  must  be  dedicated  in  perpetuity.  It 
is  also  an  established  maxim,  once  a  highway  always  a  highw^ay ; 
for  the  public  cannot  release  their  rights,  and  there  is  no  extinc- 
tive presumption  or  prescription.  The  only  methods  of  legally 
stopping  a  highway  are,  either  by  the  old  writ  of  ad  quod  damnum, 
or  by  proceedings  before  magistrates  under  the  statute.  The  true 
question,  therefore,  seems  to  be  this :  Was  there  any  reasonable 
evidence  of  a  dedication  of  the  alleged  new  way  to  the  public  by 
the  owner  of  the  soil  ?  I  collect  from  the  evidence  that  the  mate- 
rial facts  were  these:  The  old  road  was  an  ancient  and  un- 
doubted highway,  and  was  illegally  stopped  about  1813.  The 
public,  in  consequence,  deviated  on  to  the  adjoining  land,  which 
was  an  open  down.  The  deviation  was  over  various  parts  of  the 
down,  but  the  principal  track  was  nearly  parallel  with  the  old 
road.  The  ownership  of  the  soil,  both  of  the  old  road  and  new 
tracks,  was,  at  the  time  of  the  deviation,  in  the  same  person. 
About  the  year  1832  the  principal  track,  called  at  the 
*  trial  the  new  road,  was  stopped  by  the  occupied  building  [*  348] 
a  wall  thereon.  For  the  last  twenty-eight  years  that 
track  has  never  been  used  by  the  public  as  a  road ;  but  about 
the  year  1857  the  old  road  was  reopened  to  the  public. 
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The  contention  of  the  defendant  throughout  the  trial  had  been 
that  the  principal  track  of  deviation  was  no  deviation  at  all,  but 
was  the  true  ancient  road.  This  contention  the  jury  decided 
against  him.  But  the  learned  counsel  for  the  defendanti  in  his 
summing  up  to  the  jury  at  the  close  of  the  case,  for  the  first  time 
raised  the  further  point,  that  the  deviating  track,  even  if  not  the 
ancient  road,  had  been  dedicated  to  the  public,  and  had  become  a 
second  highway  parallel  to  the  old  one. 

The  facts,  however,  as  above  stated,  do  not  appear  to  me  to 
amount  to  any  reasonable  evidence  of  a  dedication  to  the  public. 
It  was  plain  that  the  public  had  never  used  the  deviating  track 
except  when  they  were  shut  out  from  the  true  ancient  highway. 
The  public  user,  therefore,  was  referable  to  the  right  of  the  public 
to  deviate  on  to  the  adjoining  land,  which  may  be  whenever  the 
owner  of  the  soil  illegally  stops  a  highway.  Ahsor  v.  French 
And  it  further  appeared  that  the  deviation  was  not  confined  to  a 
single  defined  track,  but  was,  at  least  occasionally,  exercised  widely 
over  the  down.  It  is  difficult  to  suppose  that  the  owner  of  the 
soil  could  have  assented  to  so  extensive  a  dedication  as  such  an 
user  would  imply.  Lastly,  the  deviating  track  had  been  built  up 
and  disused  for  twenty-eight  years. 

These  facts  seem  to  me  very  consistent  with  the  exercise  of  a 
public  right  of  deviation  during  the  temporary  obstruction  of  a 
road,  but  inconsistent  with  the  permanent  dedication  to  the  public 
of  a  new  way,  whether  parallel  to  the  old  road  or  straggling  over 
the  down,  the  old  road  still  continuing  to  exist  in  point  of  law. 
But  assuming  the  facts  to  be  as  consistent  with  the  defendant's 
hypothesis  as  with  the  plaintiflfs  hypothesis,  yet  there  is  still  no 
balance  of  probability  in  favour  of  the  defendant's  hypothesis; 
and  if  that  be  so,  the  burden  of  proof  lying  on  the  defendant, 
there  is  no  evidence  to  be  left  to  the  jury. 

Lastly,  even  assuming  some  evidence  of  a  new  road  to  exist,  yet 
it  is  at  most  such  a  mere  scintilla  of  evidence  that  if  the  jury  had 
found  a  verdict  for  the  defendant  upon  it,  that  verdict  could.  I 
think,  certainly  have  been  set  aside  as  against  the  weight  of  evi- 
dence. If  so,  there  can  be  no  new  trial.  See  the  observations  of 
the  Court  of  Exchequer  Chamber  in  Avery  v.  Bowden,  6  E.  &  B. 
953,  26  L  J.  Q.  B.  3. 

For  these  reasons  I  am  of  opinion  that  the  rule  for  a  new  trial 
must  be  discharged.  £tUe  discharged* 
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ENGLISH  NOTES. 

The  maxim,  "once  a  highway  always  a  highway,"  has  been  recog- 
nised in  many  cases  besides  the  principal  case.  See  Rex  v.  St,  Jame» 
Taunton  Inhabitants,  Selwyn's  N.  P.  1264  ;  Rex  v.  Montague  (1825), 
4  B.  &  C.  598.  6  Dowl.  &  Ry.  616,  28  R.  R.  420,  per  Holroyd,  J., 
qualifying  what  he  had  previously  said  in  Vooght  v.  Winch  (1819), 
2  B.  &  Aid.  662,  21  R.  R.  446;  Berridge  v.  Ward  (1860),  2  F.  &  F. 
208  (as  to  further  proceedings  in  this  case,  see  10  C.  B.  (N.  S.)  400, 
30  L.  J.  C.  P.  218);  cf.  Paine  v.  Fartrich  (1691),  Carth.  191;  s.  c. 
1  Salk.  12, 1  Show.  243,  256,  3  Mod.  289,  Cas.  temp.  Holt,  6.  It  seema, 
however,  to  mean  little  more  than  that  mere  non-user  or  obstruction  of 
a  highway,  however  long  continued,  does  not  extinguish  the  public 
rights  over  the  highway,  nor  in  the  case  of  a  highway  repairable  by  the 
inhabitants  at  large,  the  public  obligation  to  repair.  There  are  several 
ways  in  which  a  highway  may  legally  be  extinguished. 

In  the  first  place,  a  highway  may  be  extinguished  by  Act  of  Parlia- 
ment, either  directly  or  by  necessary  implication,  as  where  an  Act 
authorises  the  construction  of  works  which  necessarily  physically  de- 
stroy or  completely  obstruct  the  way.  See  Yarmouth  Corporation 
V.  Simmons  (1878),  10  Ch.  D.  518,  47  L.  J.  Ch.  792.  The  Railways 
Glauses  Acts,  it  may  be  mentioned,  contain  provisions  (8  Vict.,  c.  20, 
8.  46,  and  see  ss.  49-66;  25  &  26  Vict.,  c.  92,  ss.  7,  8)  under  which, 
subject  to  the  special  Act,  a  highway  which  a  railway  crosses  is  to  be 
carried  over  or  under  the  railway  by  a  bridge.  These  provisions  have 
been  held  not  to  apply  to  footways :  see  Reg,  v.  Bexley  Heath  Ry.  Co, 
(C.  A.  1896),  1896,  2  Q.  B.  74,  65  L.  J.  Q.  B.  469,  74  L.  T.  540,  44 
W.  R.  501;  but  the  Acts  provide  for  the  making  of  approaches,  &c., 
where  the  railway  crosses  a  footway :  see  8  Vict.,  c.  20,  ss.  46,  61.  They 
also  contain  provisions  as  to  level  crossings  (/i.,  ss.  46-48,  59-62;  25 
&  26  Vict.,  c.  92,  ss.  5-8),  as  to  which  see  also  2  &  3  Vict.,  c.  45;  5  & 
6  Vict.,  c.  59,  ss.  9,  13.  Similar  provisions  will  generally  be  found  in 
railway  Acts  not  incorporating  the  Railways  Clauses  Acts,  and  except, 
of  course,  as  to  level  crossings  in  canal  Acts. 

Again,  there  are  numerous  statutory  provisions  enabling  highways 
to  be  stopped  up  and  diverted.  The  most  generally  applicable 
enactments  of  the  kind  are  those  in  the  Highway  Act,  1835  {b  &  €i 
Will.  IV.,  c.  50,  ss.  84-93;  see  also  25  &  26  Vict.,  c.  61,  s.  44),  under 
which,  with  few  if  anj*  exceptions,  any  unnecessary  highway  may  be 
stopped  up  altogether,  and  any  highway  may  be  diverted  so  as  to  ren- 
der the  same  nearer  or  more  commodious  to  the  public.  Important 
provisions  of  the  kind  are  also  contained  in  the  Inclosure  Act,  1845 
(8  &  9  Vict.,  c.  118,  ss.  62-67),  and  the  Railways  Clauses  Consolida- 


628  HIGHWAY  (INCLUDING  PUBLIC  BRIDGE). 

Vo.  18.  ^  BawM  ▼.  HawUni. — Votot. 

tion  Act,  1845  (8  Vict.,  c.  20,  s.  16),  as  well  as  in  other  Acts.  TLe 
repeal  of  an  Act  under  which  a  highway  has  been  stopped  up  does  not 
in  general  revive  the  highway.  See  Gwynne  v.  Drewitt  (1894),  1894, 
2  Ch.  616,  63  L.  J.  Ch.  870,  71  L,  T.  190. 

In  Bailey  v.  Jamieson  (1876),  1  C.  P.  D.  329,  34  L.  T.  62, 24  TV.R. 
456,  a  highway  left  landlocked  by  the  extinction  of  other  higli'w^ays 
leading  to  ft,  was  held  to  have  been  itself  impliedly  extinguished. 

The  Local  Government  Act,  1894  (56  &  57  Vict.,  c.  73,    ss-  13, 
19),  renders  the  consent  of  the  parish  council  or  meeting,  as  the  case 
may  be,  and  of  the  rural  district  council,  necessary  for  the  stopping  ^^ 
diversion  of  "  a  public  right  of  way  "  in  a  rural  parish,  and  enables  the 
parish  meeting  to  veto  such  a  consent  given  by  a  parish  council.      These 
provisions,  though  expressed  in  general  terms,  may  be  held  to  l>e  i»*P' 
plicable  where  it  is  proposed  to  divert  or  stop  up  a  highway  u  ii<i^'  '^ 
enactment  of  special  character. 

A  highway  is  extinguished  where  the  way  is  physically  destroy®^  y 
natural  causes,  such  as  encroachment  by  the  sea  or  a  serious  la.t^^*"P* 
And  it  is  a  question  of  degree  whether  in  any  particular  case  wt»^'^ 
occurred  amounts  to  destruction  of  the  way  or  to  damage  only.  S^^  -^^^* 
v.  Paul  Inhabitants  (1840),  2  Moody  &  Rob.  307;  Reg.  v.  ^€M.mhfr 
(1843),  5  Q.  B.  279,  13  L.  J.  M.  C.  13;  Reg,  v.  Hornsea  Inha^^^^^^^ 
(1854),  23  L.  J.  M.  C.  59,  6  Cox  C.  C.  299;  Reg.  v.  Greenh^'^  ^"" 
habitants  (1876),  1  Q.  B.  D.  703,  45  L.  J.  M.  C.  141.  These  ^^^^^ 
had  reference  to  the  question  whether  an  obligation  to  repair  ha^  .  ^" 
extinguished;  but  it  seems  clear  that  the  public  rights  and  the  <>l>^^^' 
tion,  if  any,  to  repair  must  stand  or  fall  together. 

Formerly  a  highway  might  be  extinguished  by  means  of  a  writ   ^*' 
quod  damnum:  see  Ex  parte  Vernon  (1754),  3  Atk.  766;  Ex   ^^^^ 
Armitage  (1756),  Ambler,  294;  but  this  procedure  is  obsolete. 

AMERICAN  NOTES. 

"  *  Once  a  highway,  always  a  highway,'  is  an  old  maxim  of  the  coTt^  ^^      - 
law,  to  which  we  have  often  referred,  and  so  far  as  concerns  the  rig'J^  *^     . 
abutters,  or  others  occupying  a  similar  position,  who  have  lawfully  »>T^^ 
good  faith  invested  money  or  obtained  property  interests  in  the  just  ex:S>^*^    , 
tion  of  the  continued  existence  of  the  highway,  the  maxim  still  holds  ^^^ 
Not  even  the  Legislature  can  take  away  such  rights  without  compens^'*'**^ 
But  where  no  such  rights  are  involved,  the  public  may  either  aban<Jo*^ 
vacate  a  highway.  ...  It  is  proper  therefore  to  state  that  a  highwa-y  ^^^^t 
cease  to  exist,  either  by  abandonment  or  by  vacation  according  to     1*    ' 
Elliott  on  Hoads  and  Streets,  p.  658. 

"  In  one  of  the  oldest  cases  upon  this  subject  it  was  declared  that  hig^  .     \v 
could  only  be  discontinued  by  authority  of  law,  and  never  by  the  act  ^^    * 
viduals."    Elliott  on  Roads  and  Streets,  p.  55,  citing  the  principal  c&s^* 
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The  modern  Americiin  doctrine  eeems  to  be  that  II  the  publit;  light  is 
abandoned,  the  former  incompELtibility  of  private  enjoyment  ceases,  and  the 
suspended  private  right  revives-  Cooper  v.  DettoUj  42  Michigan,  584 ;  Palr^ 
J^eid  V.  WiUiamHj  4  JIasaaehusetta,  427  ;  Railroad  Co*  v*  Patckf  28  Kansai,  470 ; 
JS'eievUle  Road  Case,  S  Watt»  (Penn.),  172;  Barclay  v.  Hotveil's  Le^ee,  tl  Fete  its 
(U.  S.  Sup.  Ct.)  49S  ;  Hooker  \\  Utica,  S^c.  Co.,  12  WendeU  {New  York),  37 L 

Kon-u»er  ia  evidence  of  abaudorunent,  but  not  conclusive,  unless  for  such 
a  length  of  time  ds  wo  aid  work  an  adverse  possession.  Thus  evidence  of 
sowing  of  giaiii  and  pasturing  of  cattle  at  tlie  sides  of  the  road^  but  not  upon 
the  travelled  track,  ia  not  sufficient  to  show  abandonment.  Waikim  \\  Lijnch^ 
71  Californiai  21,  So  even  where  no  work  had  been  done  on  the  road  by 
tlte  public  authorities  for  fifteen  yeara,  and  it  was  in  bad  condition ^  and 
i^ometimes  impassable,  and  a  new  road  had  been  established  in  the  same 
vicinity^  to  which  travel  had  been  diverted  for  eleven  years,  and  the  old  road 
had  been  partly  fenced  in,  Kelhj  Nad,  ^v.  Co.  v*  Laitrence  Furnace  Cn. ,  40 
Ohio  State,  544  j  5  Lawyers*  Rep.  Annotated^  652.  So  of  ten  years^  non-uaer 
and  inclosing  by  an  adjoining  land-owner.  Stalky-  Cideer^Go  Missouri, 607 ; 
27  Am.  Rep.  295,  Abandonment  will  not  be  implied  from  mere  non-user 
when  the  public  need  has  not  required  the  use.  Reillif  v.  Bacinc^  51  Wis- 
consin, 526,  But  it  may  be  implied  from  the  alteration  of  the  hoanda  aa  to 
the  old  parts  not  included  within  the  new  boundaries.  Brook  v.  Morton^  08 
California,  558 ;  Com^  v.  Cambriflge^  7  Massachusetts,  158.  See  Commissioners 
V.  Taylor,  2  Bay  (So.  Car.),  282 ;  1  Am.  Dec.  C4T ;  Beardslee  v.  French,  7  Con- 
necticut, 125  5  IS  Am.  Dec.  86;  Orrv.  O'Bnen,  77  Iowa,  253;  14  Am,  St.  Rep^ 
277,  and  a  valuable  note,  278, 

In  t^Apect  to  the  loss  of  municipal  rights  iu  streets  even  by  adverse  possession, 
there  is  a  notable  conflict  in  this  country,  elaborately  examined  in  Elliot  on 
Roads  and  Streets,  p.  665,  and  Dillon  on  Munici[]al  Corporations,  rocL  667,  &c. 

Cases  of  non-user  and  abandonment  are  vei^  unusoa!,  and  the  whole  sub* 
J3Gt  of  reverter  is  probably  reguJated  by  statute  generally  in  this  country. 


Na  13,— WANDSWORTH   BOAKD  OF  WORKS  v. 
UNITED   TELEPHONE  CO. 

(c,  A.  1884.) 

RULE, 

Where  by  an  Act  of  Parliament  a  *^  street"  (including 
'^  highway ")  is  "  vested'*  in  a  local  authority,  that  does 
not  confer  upon  the  local  authority  a  right  of  property  in 
the  soil  over  which  the  traffic  runs,  nor  in  the  air  above ; 
but  the  right  vested  in  them  is  merely  a  statutory  interest 
of  a  proprietary  character  in  the  surface  of  the  street  and 
in  what  is  below  tlie  surface  of  the  street^  so  as  to  enable 
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them  to  protect  the  street  and  the  traffic ;  and,  as  to  the  air 
above  the  surface,  such  an  interest  only  as  is  necessary  to 
enable  them  to  exercise  the  powers  given  to  them  by  the 
statute  for  the  protection  of  the  street  and  the  traffic. 

Wandsworth  Board  of  Works  v.  United  Telephone  Co. 

13  Q.  B.  D.  904-928  (s.  c.  53  L.  J.  Q.  B.  449 ;  51  L.  T.  148 ;  32  W.  R.  776). 

[904]    Telephone   Company,  —  "  StreetJ^  —  Prt^perty   of   Vestry  or  Distrid 

Board  in  "  Street.'^ 

The  Metropolis  Management  Act,  1855,  does  not  by  s.  96  confer  upon  a 
vestry  or  a  board  of  works  (constituted  under  that  statute)  such  a  property  in 
the  streets  situate  within  their  district  as  to  entitle  them  to  maintain  an  action 
for  an  injunction  against  the  erection  of  a  telephone  wire  across  a  street,  the 
telephone  wire  being  erected  at  a  great  height  and  causing  no  appreciable 
danger  to  the  public  or  to  the  traffic  in  the  street. 

Notwithstanding  the  Telegraph  Act,  1869,  s.  8,  a  telephone  company  regis- 
tered under  the  Companies  Act,  1862,  and  not  incorporated  under  any  special 
Act,  does  not  fall  within  the  phrase  *'  the  company"  used  in  the  Telegraph  Act, 
1863,  and  therefore  is  not  forbidden  by  s.  12  of  the  last>named  Act  to  erect  its 
wires  across  a  street,  unless  the  consent  of  the  body  having  the  control  of  the 
street  is  obtained. 

Action  for  an  injunction  to  restrain  the  defendants  from  retain- 
ing or  placing  any  wire  or  wires,  for  the  purpose  of  telegraphic  or 
telephonic  communication  or  otherwise,  over,  along,  or  across  any 
street  vested  in  or  under  the  control  of  the  plaintififs,  except  in 
cases  where  the  defendants  had  received  or  might  receive  the 
plaintiffs'  consent  to  retain  or  place  the  same. 

At  the  trial  before  Stephen,  J.,  in  May,  1884,  the  following 
facts  were  either  admitted  or  proved :  — 

The  plaintiffs  were  the  local  authority  under  the  Metropolis 
Management  Act,  1855,  for  the  parish  of  Putney  in  the  county  of 
Surrey.  The  defendants  were  a  joint-stock  company,  not  incor- 
porated by  any  private  Act  of  Parliament,  but  registered  under 
the  Companies  Act,  1862.  The  defendants  had  lately  erected  for 
a  private  person  in  Putney  a  telephonic  wire  connecting  two  of 
his  places  of  business  in  Putney,  and  had  supplied  it  at  each  end 
with  proper  telephonic  apparatus.  The  wire  and  the  instruments 
were  the  property  of  the  defendants,  and  were  maintained 
[*  905]  *  by  them,  the  use  thereof  being  regulated  by  a  contract 
between  them  and  their  customer.     The  wire  was  attached 
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at  eleven  diflferent  points  to  chimneys,  and  was  carried  at  several 
places  for  a  considerable  distance  over  highways  in  the  district 
At  one  place  it  passed  over  the  High  Street  of  Putney  at  a  very 
obtuse  angle,  its  height  from  the  ground  being  about  thirty  feet, 
and  its  total  length  from  the  point  of  attachment  on  the  east  side 
to  the  point  of  attachment  on  the  west  side  and  thence  to  a  third 
point  of  attachment  on  the  east  side  being  430  feet,  or  143  yards 
or  thereabouts,  the  greater  part  of  which  was  over  the  street 

Stephen,  J.,  was  of  opinion,  first,  that  the  defendants  were  not 
a  company  subject  to  the  provisions  of  the  Telegraph  Act,  1863 
(26  &  27  Vict,  c.  112),  s.  12,  and  did  not  require  the  license  of 
the  plaintiffs  to  place  a  telephone  wire  over,  or  along,  or  across 
a  street  He  held,  secondly,  that  the  overhead  wire  in  question 
was  not  a  nuisance  to  the  highway,  and  that  apart  from  the  ques- 
tion of  property  the  plaintiffs  were  not  entitled  to  have  it  removed ; 
that  the  evidence  given  on  both  sides  appeared  to  him  to  show 
that  the  wire  in  question  was  nearly  new,  that  it  was  properly 
taken  care  of,  and  had  been  lately  examined  and  found  to  be  in 
perfect  condition,  and  likely  to  last  for  several  years  without 
becoming  perceptibly  weaker  than  it  then  was;  that  it  caused, 
and  in  the  common  course  of  events  it  was  likely  to  cause,  no  per- 
ceptible danger  to  the  public,  though  a  violent  storm  might  pos- 
sibly blow  it  down ;  and  that,  upon  the  whole,  though  he  could 
not  say  that  absolutely  no  danger  arose  from  the  position  of  the 
wire,  he  did  not  think  that  it  could  be  an  indictable  nuisance, 
and  that  if  it  had  been  erected  with  the  consent  of  the  district 
board,  and  if  the  defendants  had  been  indicted  {or  creating  a 
nuisance  at  common  law,  he  should  not  have  hesitated  to  direct 
a  jury  that  there  was  no  evidence  of  such  a  nuisance  as  to  justify 
a  conviction.  But  Stephen,  J. ,  held,  thirdly,  that  the  plaintiffs, 
as  owners  of  the  soil  under  the  Metropolis  Management  Act,  1855. 
s.  96,  had  an  absolute  right  to  prevent  the  defendants  from  sus- 
pending wires  over  the  street  in  question  upon  the  principle  that 
the  air  immediately  above  the  roadway  was  as  much  theirs  as  the 
roadway  itself.  The  learned  Judge  relied  upon  the  reasons 
of  the  Lords  Justices  in  *  their  judgments  delivered  in  [*  906] 
Coverdale  v.  Charlton,  4  Q.  B.  D.  104,  and  was  of  opinion 
that  Parliament  had  intended  to  give  to  the  district  board  pro- 
prietary rights  over  the  "  street, "  including  in  that  word  a  certain 
space  upwards  as  well  as  downwards,  in  order  that  the  district 
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board  might  form  a  judgment  as  to  the  expediency  on  public 
grounds  of  permitting  or  refusing  to  permit  various  acts,  which, 
without  being  actual  nuisances  in  such  a  sense  as  to  be  indictable, 
might,  nevertheless,  be  regarded  as  undesirable  innovations.  He 
further  thought  that  the  object  of  the  Metropolis  Management  Act, 
1855,  s.  96,  was  to  invest  district  boards  with  the  character  of 
owners,  in  order  that  they  might  use  for  the  public  convenience 
rights  which  a  prudent  private  owner  would  use  in  his  own 
interest  and  in  the  interest  of  his  tenanta 

For  the  foregoing  reasons,  Stephen,  J.,  gave  judgment  for  the 
plaintiffs  in  the  terms  claimed  by  them,  but  he  ordered  that,  as 
the  case  was  of  great  importance,  and  as  the  wire  caused  no  appre- 
ciable actual  danger  to  the  highway  which  it  crossed,  the  injunc- 
tion was  not  to  issue  until  after  the  hearing  and  final  determination 
of  an  appeal  to  be  brought  by  the  defendants. 

The  defendants  appealed. 

June  12,  13.  Webster,  Q.  C,  and  Cozens-Hardy,  Q.  G  (Moul- 
ton  with  them),  for  the  defendants.  — It  is  true  that  by  the 
Metropolis  Management  Act,  1855  (18  &  19  Vict,  c.  120),  s.  96,^ 
the  streets  within  their  district  are  vested  in  and  under  the  control 
of  the  plaintiffs  as  the  district  board  of  works,  but  that  does  not 
give  them  such  a  right  as  the  owner  of  the  soil  would  have,  accord- 
ing to  the  maxim,  cuj%l8  est  solum  ejus  est  usque  ad  ccdum,  but  a 
more  limited  right  Coverdale  v.  Charlton,  4  Q.  B.  D.  104,  as 
explained  by  Bolls  v.  St.  George's,  Southwark,  14  Ch.  D.  785. 
That  case  of  Coverdale  v.  Charlton  was  decided  with  refer- 
[*  907]  ence  to  s.  149  of  the  Public  *  Health  Act,  1875  (38  &  39 
Vict,  c.  55),  but  that  section  is  substantially  the  same  as 
s.  96  of  the  Metropolis  Management  Act,  1855,  and  the  decision 
shows,  perhaps,  that  there  is  vested  in  the  district  board  such  an 
interest  in  the  streets,  including  what  is  above  and  below  the  sur- 
face, as  would  be  necessary  to  enable  the  board  to  prevent  any- 
thing being  done  which  should  cause  any  appreciable  injury  to  the 
traffic  over  the  streets.    Here,  however,  as  is  shown  by  the  finding 

^  Metropolis  Management  Act,  1855  highways,  or  by  any  restiy  or  district 

(18  &  19  Vict.,  c.  120),  B.  96,  "  AH  streets  board  under  this  Act,  shall  vest  in  and  be 

being  highways,  and  the  pavements,  stones,  nnder  the  management  and  control  of  the 

and  other  materials  thereof,  and  all  other  vestry  or  district  board  of  the  parish  or 

things  provided  for  the  purposes  thereof  district    in   which   such    highways   are 

by  any  surveyor  of  highways,  or  by  any  situate.** 
person  serving  the  office  of  surveyor  of 
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of  the  learned  Judge,  there  was  not,  in  fact,  any  appreciable  injury 
to  the  traflSc  by  the  telephone  wires  of  the  defendants  aflSxed  by  them 
over  the  streets  in  question.  The  decision  of  the  Judge  was  given 
in  favour  of  the  plaintiffs  solely  on  the  ground  that  the  suspension 
of  the  wire  over  the  streets  was  a  trespass,  in  respect  of  which  the 
plaintiffs,  in  whom  the  streets  were  vested,  had  a  right  to  com- 
plain. In  Wandsvx)rth  Board  of  Works  v.  London  and  South 
Western  By,  Co. ,  31  L.  J.  CIl  854,  the  railway  company,  for  the 
purpose  of  widening  a  bridge  which  they  had  over  a  highway,  put 
buttresses  in  the  road  without  the  leave  of  the  district  board,  in 
whom  the  soil  of  the  road  was  vested ;  and  yet  Kindersley,  V.  C. , 
refused  an  injunction  to  restrain  the  railway  company  from  widen* 
ing  the  bridge,  because  he  did  not  think  that  what  the  railway 
company  did  was  any  real  obstruction  or  injury  to  the  public. 
In  the  opinion  of  Lord  Ellenborough  a  trespass  is  not  committed 
by  tiring  across  a  field  in  vacuo,  or  by  passing  over  it  in  a  balloon. 
Pickering  v.  Budd,  4  Camp.  219  (16  R  R  777).  In  Fay  v. 
Prentice,  1  C.  B.  828,  14  L.  J.  C.  P.  298,  and  Battishill  v.  Beed, 
18  C.  B.  696,  25  L.  J.  C.  R  290,  the  alleged  injury  was  treated 
as  a  nuisance  and  not  as  a  trespass. 

Philbrick,  Q.  C,  and  Wilkinson  (R  O.  B.  Lane  with  them) 
for  the  plaintiffs.  —  It  is  clear  that  a  right  of  property  in  the  soil 
of  the  streets  is,  at  least  to  some  extent,  vested  in  the  plaintiffs  as 
the  district  board.  That  is  borne  out  by  the  judgment  of  James, 
L.  J. ,  in  Bolls  v.  Vestry  of  St.  George,  Southwark,  14  Ch.  D.  785. 
If  the  statute  18  &  19  Vict,  c.  120,  s.  96,  gives,  as  it  does,  a 
right  of  property  in  the  soil  of  the  streets  to  the  district  board,  is 
such  board  not  to  have  the  same  right  above  the  surface 
as  any  other  *  owner  of  the  soil  would  have  ?  They  must  [*  908] 
have  the  right,  which  any  such  owner  would  have,  to  pre- 
vent the  owners  of  adjoining  land  from  making  a  bridge  over  it. 
It  is  an  infringement  of  the  right  of  the  owner  of  the  soil  to  erect 
anything  which  passes  over  it ;  and  this  is  sufficient  to  entitle  the 
plaintiffs  to  an  injunction,  even  although  they  admit  that  there 
is  no  evidence  to  show  that  the  defendants  have  been  guilty  of  an 
indictable  nuisance.  But  there  is  some  evidence  of  a  nuisance  of 
which  a  civil  tribunal  will  take  notice,  for  the  wire  might  be 
blown  down  during  a  violent  storm,  and  this  risk  is  sufficient  to 
entitle  the  plaintiffs  to  an  injunction. 

Further,  a  telephone  is  a  telegraph  within  the  meaning  of  the 
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Telegraph  Acts,  1863,  1869,  as  was  decided  in  Attorney -General 
V.  Edison  Telephone  Company  of  London,  6  Q.  B.  D.  244,  and 
therefore  it  was  unlawful  to  put  up  a  wire  across  a  street  within 
the  plaintiffs*  district  without  their  consent  The  Telegraph  Act, 
1869  (32  &  33  Vict,  c.  73),  by  s.  2,  incorporates  the  Telegraph 
Act,  1868  (31  &  32  Vict,  c.  110),  and  by  s.  3  the  term''  telegraph 
company  *  is  interpreted  to  mean  "  any  company,  corporation,  or 
persons  for  the  time  being  engaged  in  transmitting,  or  by  any 
instrument  incorporating  the  same  authorised  to  transmit,  tele- 
grams within  the  United  Kingdom  of  Great  Britain  and  Ireland, 
for  money  or  other  consideration.  "  The  Telegraph  Act,  1868,  by 
s.  2,  incorporates  the  Telegraph  Act,  1863  (26  &  27  Vict,  c  112), 
and  by  s.  12  of  the  latter  statute  it  is  enacted  that  **  the  company 
shall  not  place  a  telegraph  over,  along,  or  across  a  street  or  public 
road  .  .  .  except  with  the  consent  of  the  body  having  the  control 
of  such  street  or  public  road. "  It  is  true  that  the  Telegraph  Act, 
1863,  owing  to  the  terms  of  ss.  2,  3,  applies  only  to  companies 
authorised  by  special  Act  of  Parliament,  and  therefore,  if  it  stood 
alone,  its  provisions  would  not  extend  to  the  defendants,  who  are 
merely  registered  under  the  Companies  Act,  1862;  but,  as  has 
been  shown,  it  is  incorporated  with  the  Telegraph  Act,  1869,  and 
as  the  defendants  are  a  "  telegraph  company  "  within  s.  3  of  the 
last-named  statute,  they  are  forbidden  by  s.  12  of  the  Telegraph 

Act,  1863,  to  erect  a  telephone  wire  across  a  street  within 
[*  909]  the  *  plaintiffs*  district  without  their  consent     It  follows, 

therefore,   that  on   this  ground  alone  the  plaintiffs  are 
entitled  to  maintain  this  action  for  an  injunction. 

[BowEN,  L.  J.  — This  argument  on  behalf  of  the  plaintiffs  is  an 
attempt  to  apply  the  interpretation  of  a  phrase  occurring  in  one 
Act  of  Parliament  to  the  interpretation  of  a  similar  but  diflferent 
phrase  occurring  in  another  Act  of  Parliament;  in  the  Telegraph 
Act,  1863,  s.  3,  the  phrase  used  is  "  the  company,"  while  in  the 
Telegraph  Act,  1869.  the  phrase  used  is  *  telegraph  company.'] 

Cozens-Hardy,  Q.  C,  in  reply.  — Section  41  of  the  Telegraph 
Act,  1863,  which  provides  that  every  telegraph  shall  be  open  for 
the  messages  of  all  persons  alike,  shows  that  none  of  the  provi- 
sions of  that  statute  can  apply  to  an  invention  like  a  telephone, 
as  described  in  Attorney-General  v.  Edison  Telephone  Company  of 
London,  6  Q.  B.  D.  244.  The  object  of  the  Telegraph  Act,  1869, 
was  merely  to  give  to  the  Postmaster-General  a  monopoly  as  to 
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the  transmission  of  telegraphic  messages;  it  was  not  intended  to 
interfere  otherwise  with  the  powers  of  companies  which  might  be 
lawfully  carrying  on  business. 

Brett,  M.  R.  — It  seems  to  me  that  the  main  point  of  tlii.s  case 
must  be  decided  on  what  is  the  true  construction  of  the  Metropolis 
Management  Act,  1855,  s.  96,  as  applied  to  the  circumstances 
proved  at  the  trial.  Now,  the  circumstances  of  the  case  are,  that 
a  telephone  wire  is  fixed  to  the  chimneys  of  certain  houaes,  and 
therefore  is  above  the  level  of  the  roof  of  the  houses,  and  passes 
diagonally  across  a  street,  the  owners  of  the  houses  making  no 
objection.  Those  are  the  circumstances  with  which  we  have  to 
deal.  The  question  is,  whether  the  district  board  of  works  have 
a  right  to  object,  not  to  the  wires  being  fixed  to  the  chimiit^ys,  — 
for  it  is  not  pretended  that  they  have  any  right  to  interfere  with 
that  which  is  done  by  the  leave  of  the  owners,  — but  whether  they 
have  a  right  to  object  to  the  wire  as  it  passes  across  the  area  o! 
the  street,  that  is,  the  area  which  is  between  the  lines  of  liouses, 
and  to  object  to  this  extent,  that  they  are  entitled  to  have  an 
injunction  against  the  Telephone  Company  to  prevent  them 
from  any  longer  keeping  that  wire  *  across  the  street.  [*  910] 
The  solution  of  this  question  must  depend  on  the  con- 
struction of  the  Act  of  Parliament  which  gives  powers  to  the  board 
of  works.  Whatever  the  extent  of  the  powers  of  the  board  of 
works  may  be,  I  think  it  cannot  be  doubted  that  if  they  had 
shown  that  these  wires  were  a  nuisance  to  the  street,  or  inter- 
fered with  the  proper  user  of  the  street  as  a  street,  they  would 
have  been  entitled  to  an  injunction.  If  the  wire  had  been  danger- 
ous to  the  use  of  the  street,  it  would  then  have  been,  as  I  think, 
a  nuisance  to  the  street ;  and  I  do  not  doubt  that  the  board  of  works 
might,  in  that  case,  have  maintained  an  action  for  an  injunction. 
But  whether  this  wire  was  a  danger,  and  in  that  sense  a  nuisance 
to  the  street,  was  a  question  of  fact.  Upon  that  question  nf  fat!t 
I  think  there  was  evidence  on  both  sides.  I  do  not  deny  that 
there  was  evidence  which  had  to  be  considered  by  the  learned 
Judge  who  tried  the  case,  as  to  whether  this  wire  was  dangerous 
to  the  street  or  not;  but  there  was  very  strong  evidence,  indeed, 
on  the  other  side,  that  it  was  not  of  any  practical  danger ;  there 
was  very  strong  evidence,  which  really  was  not  contradicted  in 
the  least,  that  this  wire,  put  up  as  it  was,  with  ordinary  care,  and 
being  of  ordinary  material,  would  not  begin  to  deteriorate  so  as  to 
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become  dangerous  for  several  years  after  it  had  been  put  up,  and 
that  even  after  several  years  it  would  take  many  more  years  before 
it  became  really  dangerous.  Upon  that  evidence,  having  con- 
sidered it,  the  learned  Judge,  who  saw  the  witnesses,  and  who 
had  the  means  of  estimating  what  credit  ought  to  be  given  to  their 
care  and  their  truthfulness,  came  to  this  conclusion,  that  there 
was  no  appreciable  danger  in  the  wire  at  present,  and  for  some 
considerable  time  to  come.  If  there  is  no  appreciable  danger, 
that,  in  fact  as  well  as  in  law,  means  that  there  is  no  danger  at 
all.  It  cannot  be  said  that  wires  fixed  to  the  tops  of  chimneys 
above  the  street  really  can  interfere  with  the  traflEic  and  use  of 
the  street  in  its  ordinary  acceptstion,  and  therefore  there  is  no 
ground  upon  which  this  injunction  can  be  maintained,  unless  it 
be  that  the  mere  fact  of  putting  the  wire  where  it  was,  was  a 
trespass  upon  the  property  of  the  board  of  works.  It  comes  to 
that  —  and  the  learned  Judge,  as  I  understand  it,  did  decide  in 
favour  of  the  plaintiffs  upon  that  ground  —  that  this  wire  was  a 

trespass  upon  the  property  of  the  plaintiffs,  and  there- 
[*  911]  fore,  whether  *  it  injured  the  plaintiffs  or  not,  they  were 

entitled  to  have  an  injunction. 
That  really  raises  the  question  whether  this  wire  was  a  trespass 
upon  the  property  of  the  plaintiffs.  Now,  what  belongs  to  the 
plaintiffs  is  given  to  them  by  an  Act  of  Parliament ;  they  have  no 
rights  except  under  an  Act  of  Parliament  The  Ck)urt  of  Appeal 
had  to  consider,  in  the  case  of  Coverdale  v.  Cliarlton,  4  Q.  B.  D. 
104,  a  similar  Act,  namely,  the  Public  Health  Act,  1875,  s.  149. 
The  words  of  the  Act  of  Parliament,  upon  which  the  plaintiffs 
found  their  claim,  being  almost  the  same  as  they  were  in  Cover^ 
dale  V.  Charlton,  I  take  the  result  to  be  this,  that  the  Metropolis 
Management  Act,  1855,  s.  96,  vests  in  the  board  of  works  the 
street,  and  therefore  the  same  questions  arise  as  did  arise  in  that 
case ;  namely,  what,  in  that  Act  of  Parliament,  is  the  meaning  of 
the  word  "  vests,"  and  what  is  the  meaning  of  the  word  "  street," 
and  what  is  the  true  effect  of  that  Act  of  Parliament  when  both 
those  words  have  been  duly  interpreted  ?  In  Coverdale  v.  Charlton 
the  first  point  that  the  Court  of  Appeal  did  consider  was,  what 
was  the  meaning,  in  the  Public  Health  Act,  1875,  s.  149,  of  the 
word  **  vests,"  as  applied  to  the  subject-matter  of  the  Act?  There 
was  not  only  the  word  "  vest, "  but  there  were  other  words  as  to 
the  control  of  the  street ;  and  the  Court  of  Appeal  had  to  consider 
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what  was  the  meaning  of  that  phrase  **  vest  in,*  accompanied,  as 
it  was,  hy  the  other  words  as  to  control.     Much  has  been  said, 
and  much  must  always  be  said,  of  the  judgment  of  Lord  Bramwell 
upon  the  point.     Ko  more  valuable  judgment  could  be  given  upon 
any  point  than  one  given  by  Lord  Bramwell.     I  do  not  deny  that 
there  is  some  diflficulty  in  now  following  what  exactly  was  his  view 
upon  each  point  of  the  case,  — that  is  to  say,  how  far  he  thought 
that  the  property,   in  whatever  was   the   subject-matter,   passed 
under  the  word  *  vests. "     He  certainly  was  of  opinion  that  the 
word  "  vest "  gave  the  local  board  so  much  property  in  the  grass 
(which  was  the  question  then  being  discussed)  that  they  could 
give  a  right  to  the  possession  of  that  grass  to  the  plaintiff  in  that 
action.     It  gave  them  such  an  interest  in  the  grass  that  they  could 
pass  an  interest  in  it  to  somebody  else.     I  shall  not  go 
further  with  regard  to  Lerd  Bramwell's  judgment  *in   [*912] 
that  case  as  to  the  meaning  of  the  word  "  vest "     My  own 
view  at  that  time  was  that  it  passed  in  whatever  was  the  subject- 
matter  to  be  dealt  with,  —  the  property ;  it  passed  the  property  so 
as  to  enable  the  local  board,  as  far  as  anybody  else  than  the  public 
was  concerned,  to  do  with  it  what  any  other  owner  might  do. 
There  might  be  a  breach  of  their  duty  to  the  public,  but  with 
regard  to  anybody  else  than  the  public  they  could  do  with  it  as 
any  other  owner  could  do,  —  that  is,  without  infringing  that  which 
was  their  primary  duty,  namely,  to  keep  it  as  a  street     I  thought, 
then,  that  an  Act  of  Parliament  must  be  interpreted  according  to 
the  ordinary  meaning  of  the  words  as  applied  to  the  subject-matter 
of  it ;  and  that,  inasmuch  as  the  subject-matter  was  that  which 
was  usually  called  "  property,"  when  the  Act  of  Parliament  said 
that  property  should  vest  in  the  local  board,  it  vested  in  them  just 
as  property  does  vest  in  any  person  to  whom  it  is  transferred ;  but 
it  was  not  necessary  to  decide  in  that  case,  although  I  have  not  the 
least  doubt  that  it  was  clearly  in  our  minds,  the  question  whether 
that  was  a  vesting  of  the  property  for  ever,  or  whether  it  was  only 
a  vesting  of  the  property  for  a  limited  time.     In  the  subsequent 
case  of  Bolls  v.  St.  George's,  Southwark,  14  Ch.  D.  785,  it  came  to 
be  necessary  to  consider,  not  what  kind  of  property  vested,  — i,e,, 
the  extent  of  the  right  that  was  given  whilst  it  existed,  —  but  the 
length  of  the  existence  of  the  right;  and  in  that  subsequent  case 
the  Court  of  Appeal  came  to  the  conclusion  that  whatever  the 
right  was,  it  existed  only  as  long  as  the  piece  of  ground  was  a 
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street ;  that  was  a  decision  as  to  the  duration  of  the  right,  not  as 
to  the  extent  of  the  right  whilst  it  lasted.  Therefore  agreeing 
entirely,  I  need  hardly  say,  with  Rolls  v.  St  George* s^  Souihwark, 
it  seems  to  me,  that  the  opinion  which  I  at  all  events  formed  in 
that  case  of  Coverdale  v.  Charlton,  4  Q.  B.  D.  104,  comes  to  this, 
that  the  property  in  the  street  passed  to  the  local  board,  which 
became  their  property  as  long  as  the  piece  of  ground  was  a  street 
If  the  piece  of  ground  ceased  to  be  a  street,  then  their  property 
also  ceased.  It  is  a  condition  subsequent;  but,  as  long  as 
the  piece  of  ground  was  a  street,  whatever  was  the  street  was 
their  property,  vested  in  them  as  their  property  by  the  Act  of 

Parliament 
[*  913]       *  Now  comes  the  question,  which  arose  also  in  Coverdale 

V.  Charlton,  namely,  what  is  the  meaning  of  tlie  word 
"  street '  in  the  Act  of  Parliament,  because  what  vests  in  the  board 
of  works  is  in  terms  **  the  street  *  They  have  a  property  in  the 
"  street "  What  is  the  "  street  "  ?  In  considering  that  case,  it 
was  suggested  that  the  street  was  only  a  right  of  way.  But  the 
Court  of  Appeal  certainly  went  further  than  that,  and  held  that 
the  property  of  the  local  board  was  something  more  than  a  right 
of  way  or  control  over  the  right  of  way.  Then  it  was  suggested 
that  it  was  only  the  surface,  on  which  the  public  walk,  which  is 
called  the  "  street "  The  Court  went  further  than  that,  and  came 
to  the  conclusion  that  the  property  of  the  local  board  went  below 
the  mere  surface.  I  want  to  see  what  each  of  the  Judges,  or,  at 
all  events,  what  Lord  Bramwell  thought  about  this  point,  and 
what  I  myself  thought  about  it,  for  it  seems  to  me  that  this  point 
was  the  foundation  of  the  judgment,  and  is  therefore  the  principle 
on  which  that  judgment  passed.  Very  considerable  doubts  were  ex- 
pressed by  Lord  Bramwell  in  the  course  of  his  judgment,  for  doubts 
often  struck  his  mind,  which  saw  both  sides  of  a  disputed  ques- 
tion ;  but  I  incline  myself  to  think,  although  I  do  not  say  I  am 
right  about  it,  that  his  real  judgment  as  to  the  meaning  of  the 
word  "  street "  is  contained  in  these  words  (Coverdale  v.  Charlton, 
4  Q.  B.  D.,  at  p.  118) :  "  *  Street '  comprehends  what  we  may  call 
the  surface,  that  is  to  say,  not  a  surface  bit  of  no  reasonable  thick- 
ness," —  not  a  mere  mathematical  surface,  —  "  but  a  surface  of  such 
thickness  as  the  local  board  may  require  for  the  purpose  of  doing 
to  the  street  that  which  is  necessary  for  it  as  a  street,  and  also  of 
doing  those  things  which  commonly  are  done  in  or  un<fer  tbe 
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streets,"  —  that  is  what  he  thought  it  comprehended,  —  "  and  to  that 
extent  they  had  a  property  in  it "  That  seems  to  me  to  be  the 
real  ground  of  his  judgment  in  that  case.  That  judgment  seems 
to  me  to  show  that  the  property  passes  to  a  certain  depth,  and  that 
depth  is  what  may  be  called  "  the  area  of  user :  *  not  the  area  of 
an  accidental  user,  of  an  user  for  once,  but  the  area  of  the  ordinary 
user,  that  is,  the  ordinary  user  such  as  is  usually  needed  for  the 
ordinary  works  which  are  done  in  a  street  If  that  is  taken  to  be 
Lord  Bramwell's  judgment,  I  confess  that  I  do  not  think 
it  differs  *  from  what  I  also  endeavoured  to  say  in  that  [*  914] 
case.  I  find  that  I  said  {Coverdale  v.  Charlton,  4  Q.  B.  D. , 
at  p.  121) :  "  The  words  of  this  section  vest  the  property  in  the 
street ;  and  the  street  does  not  include  the  houses  by  the  side  of 
the  street ;  it  includes  the  space  between  the  houses  which  is  used 
as  the  footway  and  roadway.  '  Street '  means  more  than  the  sur- 
face, it  means  the  whole  surface,  and  so  much  of  the  depth  as  is 
or  can  be  used,  not  unfairly,  for  the  ordinary  purposes  of  a  street. 
It  comprises  a  depth  which  enables  the  urban  authority  to  do  that 
which  is  done  in  every  street,  namely,  to  raise  the  street  and  to 
lay  down  sewers,  for  at  the  present  day  there  can  be  no  street  in 
a  town  without  sewers,  and  also  for  the  purpose  of  laying  down 
gas  and  water  pipes.  *  Street, '  therefore,  in  my  opinion,  includes 
the  surface  and  so  much  of  the  depth  as  may  be  not  unfairly  used 
as  streets  are  used.  It  does  not  include  such  a  depth  as  would 
carry  with  it  the  right  to  mines,  neither  would  *  street  *  include 
any  buildings  which  happen  to  be  built  over  the  land,  because 
that  is  not  a  part  of  the  street  within  the  meaning  of  such  an  Act 
as  this.  If  the  enactment  gives  the  local  board  that  property  in 
so  much  of  the  land,  it  gives  them  the  absolute  property  in  every- 
thing growing  on  the  surface  of  the  land.  The  Legislature  have, 
because  the  right  of  owners  to  the  soil  in  a  '  street '  is  of  so  little 
value,  intentionally  taken  away  that  right,  and  have  given  it,  to 
the  extent  I  have  mentioned,  to  the  local  board. "  I  think  my 
Brother  Cotton's  judgment  is  the  same.  Therefore,  the  ground- 
work of  that  judgment  is,  as  to  the  depth  at  all  events,  that  in 
the  Public  Health  Act,  1875,  s.  149,  in  which  the  word  "  street," 
a  popular  word,  is  used,  and  the  word  "  land  '  is  not  used,  the 
word  *  street "  must  receive  the  popular  meaning  existing  at  the 
time  when  the  Act  of  Parliament  was  passed.  With  regard  to 
the  width,  it  is  the  width  between  the  houses,  and  is  actually  the 
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popular  meaning  of  the  word  "  street  *  With  regard  to  the  depth, 
it  is  what  may  be  called  in  this  case  the  area  of  ordinary  user 
existing  at  that  time,  and  nothing  beyond  or  below  that  If  that 
is  the  principle  of  the  judgment  in  Coverdale  v.  Charlton,  then  it 
seems  to  me  that  that  case  is  an  authority  for  a  principle,  which 

must  be  applied  in  the  present  case.  I  confess  that,  after 
[*  915]  all  I  have  now  heard,  not  only  do  I  *  think  that  case 

binding  as  an  authority  with  regard  to  the  principle  on 
which  it  was  decided,  but  I  am  still  more  convinced  than  I  was 
before  that  the  statement  of  that  principle,  with  regard  to  the 
interpretation  of  the  Public  Health  Act,  1875,  s.  149,  was  and  is 
right,  and  that  it  points  out  the  only  interpretation  which  can  be 
given  to  the  words  of  the  Act  of  Parliament  Therefore  the  word 
"  street "  is  interpreted  to  mean  that  which  contains  the  area  of 
ordinary  user  of  a  portion  of  the  ground  as  a  street  Having 
applied  that  to  the  depth  below  the  surface,  we  must  apply  it  to 
the  height  above  the  surface.  I  think  the  word  "  street '  must 
include  something  above  the  surface.  What  does  it  include  ?  It 
has  been  argued  before  us  that  because  the  surface  passes,  therefore 
everything  above  the  surface  iLsqtie  ad  ccdum  passes  under  the 
words  of  the  Metropolis  Management  Act,  1855,  s.  96.  I  am  not 
about  to  question  that  which  has  been  laid  down  by  Lord  Coke  in 
Co.  Litt  4  a,  namely,  that  where  a  piece  of  land  is  granted  or  is 
conveyed  in  England  by  a  grant  from  the  King  or  by  a  conveyance 
from  party  to  party,  under  the  word  "  land  "  everything  is  passed 
which  lies  below  that  portion  of  land  down  to  what  is  called  the 
centre  of  the  earth  —  which  is,  of  course,  a  mere  fanciful  phrase 
—  and  usque  ad  ccdum  —  which  to  my  mind  is  another  fanciful 
phrase.  By  the  common  law  of  England  the  whole  of  that  is 
transferred  by  the  grant  or  the  conveyance  under  the  term  "  land  * 
But  I  am  of  opinion  that  it  does  not  follow  that  in  a  grant  or  con- 
veyance the  word  **  street  "  would  produce  the  same  result  I  am 
not  clear  about  that;  but  even  although  it  would  have  that  effect  in 
a  grant  or  a  conveyance,  that  is  not  the  question  here.  The  ques- 
tion is,  what  is  the  meaning  of  the  word  "  street "  in  the  Metropolis 
Management  Act,  1855,  s.  96  ?  and  when  we  are  dealing  with  the 
meaning  of  it  in  that  Act  of  Parliament  we  must  consider  for 
what  purpose  that  Act  of  Parliament  was  passed,  and  with  what 
and  with  whom  it  is  dealing.  It  is  dealing  with  streets  of  which 
the  public  have  the  use,  and  it  is  dealing  with  the  persons  who 
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have,  for  the  benefit  of  the  public,  the  guardianship  of,  and  the 
property  in,  those  streets.  If  the  word  "  street  *  comprises  merely 
the  area  of  user  below  the  surface,  what  is  there  to  show  that  it 
can  include  anything  but  the  area  of  user  above  the  sur- 
face ?  It  seems  to  me  *  really  logically  to  follow  that  [*  916] 
those  who  came  to  the  conclusion  that  in  the  Public 
Health  Act,  1875,  s.  149,  the  word  "  street"  includes  downwards 
from  the  surface  only  that  which  is  within  the  area  of  ordinary 
user  of  the  piece  of  ground  as  a  street,  must,  if  they  are  consistent, 
hold  that  the  same  rule  applies  to  that  which  is  above  the  surface, 
and  therefore  that  it  includes  only  so  much  of  the  area  which  is 
above  the  surface  as  is  the  area  of  the  ordinary  user  of  the  street 
as  a  street  That  cannot  be  measured  by  saying  that  it  is  a  foot 
higher  or  a  foot  lower,  according  as  a  hay-cart  is  loaded  a  foot 
higher  or  a  foot  lower.  That  is  not  the  way  to  deal  with  practical 
matters.  It  cannot  be  said  that  the  ordinary  user  of  the  street  is 
measured  by  the  height  of  a  particular  thing :  it  is  measured  by 
the  ordinary  height  of  things  which  use  the  street  as  a  street.  I 
doubt  very  much  whether  the  ordinary  user  is  confined  to  the 
present  height  of  a  fire-escape.  A  fire-escape  is,  at  all  events, 
used  in  a  street,  and  some  fire-escapes  are  higher  than  others ;  but 
at  the  present  time  no  fire-escape  is  as  high  as  a  tower,  and  there- 
fore we  need  not  deal  with  this  suggestion.  The  ordinary  user  of 
a  "  street  *  may  go  as  high  as  the  top  of  a  fire-escape,  for  anything 
that  I  know,  but  I  am  not  about  to  measure  exactly  to  what  height 
it  goes ;  it  is  enough  for  me  to  say  that  it  goes  above  the  surface 
to  the  height  of  the  ordinary  user  of  a  street  as  a  street. 

Now  comes  the  question,  how  is  that  rule  to  be  applied  to  the 
case  of  a  wire  which  is  fixed  to  the  top  of  chimneys  ?  No  one  uses 
a  street,  in  the  ordinary  course  of  using  a  street,  by  walking  along 
the  tops  of  the  chimneys,  or  by  going  through  the  air  at  the  height 
of  an  ordinary  chimney.  That  is  not  the  ordinary  use  of  a  street ; 
it  is  not  within  the  area  of  ordinary  user  of  a  street  as  a  street. 
In  ordinary  language,  that  is  not  in  the  street,  but  it  is  above  the 
street.  I  am  of  opinion  that  this  Act  of  Parliament  by  the  use  of 
the  word  "  street "  does  not  pass  any  property  above  or  over  the 
street,  it  only  passes  property  in  the  street.  It  therefore  passes 
only  that  which  is  the  ordinary  space  occupied  by  men  or  things, 
which  use  the  street  as  a  street.  Under  those  circumstances,  it 
appears  to  me  that  no  property  passed  in  that  part  of  the  air 
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through  which,  or  in  which,  this  telephone  wire  was  placed. 
[*  917]   If  this  telephone  wire  as  placed  had  been  *  dangerous  to 

that  which  did  pass,  that  is  to  the  "  street "  as  I  have 
interpreted  it,  an  injunction  would  have  been  properly  granted 
against  the  use  of  it ;  because  it  would  have  been  a  danger  to  the 
street  and  to  the  public,  who  have  a  right  to  use  the  street,  and 
the  board  of  works,  who  are  the  legal  owners  of  the  street  and  the 
trustees  for  the  public  of  the  street,  would  have  properly  inter- 
fered. But  in  the  absence  of  danger,  and  when  the  case  is  put 
simply  and  solely  on  the  ground  that  there  is  a  trespass  on  that 
space  of  the  air  which  is  above  the  roadway  and  footway,  I  am  of 
opinion  that  although  the  board  of  works  have  the  property  in 
certain  parts  of  the  earth,  namely,  the  street  as  it  is  a  ''street,' 
yet  this  wire  was  not  in  that  part  of  the  earth  which  was  the 
property  of  the  board  of  works,  and  was  not  in  the  **  street "  To 
say  what  anybody  in  ordinary  language  would  say  of  it,  it  is  a 
wire  passing  over  the  street,  and  it  is  not  a  wire  in  the  street  I 
think,  therefore,  my  Brother  Stephen  construed  the  meaning  of 
the  word  in  the  Metropolis  Management  Act,  1855,  &  96,  too 
largely,  and  that  he  could  not  grant  an  injunction  on  the  mere 
ground  that  this  was  a  trespass  upon  the  property  of  the  plaintiffs. 
Another  point  was  raised  by  the  plaintiffs'  counsel  with  which 
I  do  not  think  it  necessary  to  deal  elaborately.  What  I  have  dis- 
posed of  is  the  real  strength  and  pith  of  the  argument  in  this  case ; 
but  another  point  was  that  the  wire  could  not  be  put  up  without 
the  leave  of  the  board  of  works,  although  it  was  not  put  up  on 
the  property  of  the  board  of  works.  That  depended  on  the  con- 
struction of  certain  Acts  of  Parliament  I  agree  with  what  my 
Brother  Bowen  pointed  out  during  the  argument,  namely,  that  the 
plaintiffs'  counsel  were  endeavouring  to  apply  an  interpretation 
occurring  in  one  Act  of  Parliament,  and  confined  to  a  particular 
phrase  in  that  Act,  to  the  interpretation  of  a  similar  but  different 
phrase  to  be  met  with  in  another  Act  of  Parliament  They  wished 
to  read  the  phrase  "  telegraph  company,  *  occurring  in  32  &  33 
Vict ,  c.  73,  s.  3,  and  there  interpreted  to  mean  any  company  or 
corporation  engaged  in  transmitting  telegrams,  as  applying  to  the 
word  "  company  '  to  be  found  in  the  Telegraph  Act,  1863,  ss.  3, 

12.    If  this  were  a  correct  construction,  the  plaintiffs  would 
[*  918]  be  entitled  to  an  injunction  against  the  *  defendants,  who 

have  not  obtained  their  consent     But  it  seems  to  me  to 
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be  an  erroneous  construction,  when  two  Acts  of  Parliament  are 
incorporated,  to  apply  the  interpretation  in  the  one  Act  of  Parlia- 
ment of  one  phrase  to  the  interpretation  of  another  phrase  occurring 
in  the  other  Act  of  Parliament 

I  think  that  we  must  follow  Coverdale  v.  Charlton,  and  that 
this  case  comes  within  its  principle,  and  that  this  wire  is  placed 
upon  no  property  of  the  plaintiffs  so  as  to  entitle  them  to  an 
injunction  on  the  ground  that  there  is  a  trespass  on  their  prop- 
erty. I  am  of  opinion  that  no  nuisance  with  regard  to  it  has  been 
proved,  and  therefore  that  no  injunction  ought  to  have  been 
granted  in  this  case.  I  wish  to  repeat  that  I  agree  with  the 
decision  in  Bolls  v.  St  Oeorge*8,  Southwark. 

BowEN,  L.  J.  —  I  entertain  no  doubt  that  if  appreciable  danger 
to  any  street,  or  to  the  traffic  of  any  street,  which  is  vested  in  the 
board  of  works,  is  shown,  the  Courts  will  interfere  by  injunction 
to  prevent  anything  being  done  in  the  area  above  the  street,  which 
is  the  cause  of  danger ;  and  if  in  the  present  instance  it  had  been 
proved,  and  was  the  reasonable  conclusion  to  be  drawn  from  the 
evidence,  that  there  was  any  substantial  risk  at  all,  or  in  other 
words,  any  appreciable  danger  to  the  public,  it  would  be  the  duty 
of  this  Court  to  compel  the  removal  of  this  wire  which  overhangs 
the  thoroughfare.  But  the  counsel  for  the  plaintiffs  did  not  deny 
that  it  was  hopeless  in  the  present  state  of  the  evidence  in  this 
case  (whatever  might  be  the  result  in  other  cases),  to  controvert 
the  opinion  of  the  learned  Judge  who  saw  and  heard  the  witnesses, 
that  there  was  no  appreciable  danger  to  the  public  in  this  wire 
being  hung  where  it  was.  The  real  question  which  we  have  to 
decide  is  whether,  when  there  is  no  appreciable  danger  to  the  pub- 
lic or  the  traffic  in  the  street,  the  board  of  works  in  whom  the 
street  is  vested  are  entitled  under  the  Metropolis  Management  Act, 
1855,  s.  96,  to  put  a  veto  upon  the  putting  up  of  the  wire,  unless 
their  consent  is  obtained.  This  point  of  law  we  have  to  decide. 
Have  the  board  of  works  vested  in  them  such  property  in  the 
streets  as  to  enable  them  to  interfere  at  their  own  mere 
will  and  pleasure  with  a  wire  which,  *  it  is  conceded  for  [*  919] 
the  purpose  of  this  point  alone,  involves  no  danger  what- 
ever to  the  street  or  the  traffic,  and  is  no  interruption?  It  is 
obvious  that  this  is  a  very  important  point.  It  is  important  not 
only  to  those  who  wish  to  develop  the  telephonic  communication 
of  this  country  in  large  cities,  where  I  have  no  doubt  it  is  more 
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valuable  than  in  the  country,  but  it  is  also  very  important  because 
if  the  suggested  construction  of  the  Act  is  right  it  confers  on  the 
board  of  works  practically  the  power  of  levying  a  toll  in  the  air, 
unrestricted  by  the  interests  of  the  public,  or  by  the  interests  of 
the  traflSc  in  the  street ;  for,  ex  concessis,  there  is  no  danger  to  the 
traffic  in  the  street  or  to  the  public.  The  question  is,  whether 
where  there  is  no  danger  they  can  still  refuse  their  consent.  If 
the  board  of  works  were  in  the  position  of  simple  owners  of  land, 
or  if  land  had  been  vested  in  them  by  an  ordinjuy  conveyance,  I 
should  be  extremely  loath  myself  to  suggest,  or  to  acquiesce  in  any 
suggestion,  that  an  owner  of  the  land  had  not  the  right  to  object 
to  anybody  putting  anything  over  his  land  at  any  height  in  the 
sky.  It  seems  to  me  that  it  is  not  necessary  to  decide  upon  what 
exact  legal  fiction,  or  on  the  existence  of  what  legal  theory,  one  is 
to  justify  the  principle  which  I  think  is  embodied  in  the  law,  as 
far  as  I  have  been  able  to  see,  that  the  man  who  has  land  has 
everything  above  it,  or  is  entitled,  at  all  events,  to  object  to 
anything  else  being  put  over  it  But  this  is  not  a  conveyance, 
nor  is  it  the  transfer  of  landed  property  from  one  person  to  another, 
nor  of  the  ownership  of  land  in  the  ordinary  sense  of  the  term. 
The  board  of  works  have  what  the  Metropolis  Management  Act, 
1855,  has  given  to  them ;  they  have  no  more  and  no  less,  and 
what  we  really  have  to  decide  is  whether,  under  s.  96  of  18  &  19 
Vict,  c.  120,  the  board  of  works  had  given  to  them,  not  merely 
some  interest  in  the  soil,  but  the  same  sort  of  extensive  proprie- 
tary rights  that  belong  to  the  owners  of  land  throughout  this  coun- 
try, namely,  to  have  nothing  placed  above  it  between  themselves 
and  the  sky.  That  must,  of  course,  depend  on  the  terms  of  the 
Act  of  Parliament.  Parliament  can  do  exactly  what  it  pleases, 
and  the  only  matters  to  be  borne  in  mind  in  construing  the  sec- 
tion are  two  rules.     It  seems  to  me,  first,  that  words  of  popular 

meaning  must  be  taken  in  their  popular  sense,  unless  there 
[*  920]  is  something  *  in  the  context  to  alter  it ;  and,  secondly, 

that  if  a  word  in  its  popular  sense,  and  read  in  an  ordinary 
way,  is  capable  of  two  constructions,  it  is  wise  to  adopt  such  a 
construction  as  is  based  upon  the  assumption  that  Parliament 
merely  intended  to  give  so  much  power  as  was  necessary  for  carry- 
ing out  the  objects  of  the  Act,  and  not  to  give  any  unecessary 
powers.  The  section  of  the  Act  which  we  have  to  construe  deals 
with  streets,  and  it  enacts  that  the  streets  are  to  vest  in  and  be 
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under  the  management  and  control  of  the  vestiy  or  district  board 
of  works.  Although  a  street  in  one  sense  may  be  said  to  be 
capable  of  being  strictly  defined  by  a  lawyer  as  the  right  of  the 
public  to  pass  along  a  way,  one  knows  that  in  ordinary  parlance 
that  is  not  what  is  meant  by  the  "  street; "  and  it  seems  to  me 
that  it  is  impossible  to  read  the  Metropolis  Management  Act, 
1855,  and  the  subsequent  Acts  which  bear  on  the  same  subject, 
without  coming  to  the  conclusion  that  the  Legislature  was  not  deal* 
ing  with  a  simple  right  of  passage  when  it  vested  streets  in  the 
local  board;  it  was  dealing  with  something  material  and  physi- 
cal ;  and  "  the  street "  seems  to  me  to  be  treated  as  a  material 
thing.  That  I  think  is  the  basis,  or  one  of  the  bases,  at  all 
events,  of  the  decision  in  Coverdale  v.  Charlton.  But,  assuming 
that  something  physical  is  meant  to  be  vested,  we  still  have  to 
construe  both  the  term  "  vest  "  and  the  term  "  street "  Now,  to 
my  mind,  when  in  a  section  of  an  Act  of  Parliament  the  expres- 
sion occurs  that  a  street  is  to  vest,  it  is  impossible  to  advance  very 
far  by  taking  the  term  *  vest*  by  itself,  and  asking  one's  self 
what  it  means.  The  true  method  of  construction  is  to  ask  one's 
self  also  whether  any  light  is  thrown  on  the  word  *'  vest "  by  the 
fact  that  the  statute  is  dealing  with  the  word  "  street, "  and 
whether  any  light  is  thrown  on  the  word  "  street "  by  seeing  that 
the  word  "  vest "  is  used  in  regard  to  it  We  have  to  see  what 
the  Act  of  Parliament  meant  by  the  combined  expression.  In 
ordinary  cases,  when  land  is  said  to  be  "  vested, "  I  suppose  it  is 
meant  that  an  estate  in  land  is  vested;  but  the  term  **  vest"  is 
used  not  only  with  regard  to  an  ordinary  interest  in  land,  but  also 
with  regard  to  proprietary  rights  which  are  transferred  to,  or 
placed  in,  or  made  to  reside  by  Act  of  Parliament  or  by  the  will 
of  the  parties  in,  some  person,  whether  an  individual  or 
a  body  corporate.  *  Accordingly  it  may  have  a  different  [*  921] 
meaning,  according  as  the  proprietary  right  which  is  said 
to  be  vested  is  capable  of  different  meanings.  Two  of  the  views 
—  I  will  not  say  the  only  views  —  but  two  of  the  views  which 
may  be  taken  of  this  section  seem  to  me  to  be  these :  first,  that 
the  Act  of  Parliament  means  definitely  to  plant  in  the  board  of 
works  a  right  analogous  to  a  freehold  interest  at  common  law  in 
at  least  some  portion  of  the  soil ;  or,  secondly,  that  in  using  the 
term  ''vest*  in  regard  to  the  special  statutory  right  of  property, 
all  that  it  means  to  do  is  to  plant  in  a  board  of  works  such  a 
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Statutory  interest  in  the  possession  of  the  soil  and  surface  as  is 
necessary  to  enable  them  to  carry  out  the  powers  of  the  Act 
These  two  views  seem  to  me  to  be  distinct  Which  view  is  the 
true  interpretation  of  the  Act  of  Parliament  ?  Passing  to  Caver- 
dale  V.  Charlton,  I  think  myself  that  the  case  decides  one  point, 
but  that  the  language  of  the  Lords  Justices  extends  rather  beyond 
what  the  mere  decision  which  they  have  given  requires.  That 
does  not  render  the  authority  valueless,  or  one  to  which  I  should 
be  less  glad  to  pay  respect,  but  all  that  seems  to  me  to  be  neces- 
sary for  the  decision  in  Coverdale  v.  Charlton,  and  all  that  it  did, 
in  fact,  decide,  is  that  there  was  vested  in  the  local  board  such  a 
statutory  property  or  interest  in  the  surface  of  the  soil  as  was 
sufl&cient  to  justify  them  in  giving  exclusive  possession  of  the 
surface.  That  reduces  the  point  down  to  an  academical  question 
as  to  whether  what  passes  in  the  surface,  and  the  soil  below  the 
surface,  is  in  the  ordinary  sense  the  right  of  a  landowner,  or 
whether  what  passes  is  a  statutory  right,  to  be  defined  by  collect- 
ing the  powers  of  the  Act  together,  and  seeing  what  the  Act  meant 
to  be  done  with  the  surface  and  soil ;  and  reading  the  language  of 
the  three  Judges  in  Coverdale  v.  Charlton,  I  am  not  sure  that  they 
all  took  exactly  the  same  view  of  this  academical  point  Lord 
Bramwell's  judgment  has  been  discussed  at  length,  and  the 
Master  of  the  Rolls  has  explained  what  his  own  view  was. 
With  regard  to  the  judgment  of  Cotton,  L.  J. ,  I  am  not  sure  that 
he  meant  to  go  further  than  to  say  that  whatever  the  Public 
Health  Act,  1875,  s.  149,  does  pass,  at  all  events  the  interest  is 

large  enough  to  give  to  the  local  board  the  right  to  transfer 
[•  922]  the  grass  *  growing  on  the  soil.     When  a  similar  subject 

came  before  this  Court  in  the  case  of  Halls  v.  St.  George'i, 
Southwarhi  it  was  necessary,  in  one  point  of  view,  to  consider 
how  far  Coverdale  v.  Charlton  had  gone,  because  in  Rolls  v.  St 
George's,  Southwark,  the  question  was  whether  the  duration  of  the 
interest  was  the  same  as  the  ordinary  duration  of  property  in  the 
owner  of  freehold  land,  or  whether  it  was,  so  to  speak,  a  statutory 
duration,  limited  by  the  objects  and  powers  of  the  Act.  There- 
fore it  was  by  no  means  immaterial  to  consider  whether,  in  the 
first  case  of  Coverdale  v.  Charlton,  the  Court  had  been  considering 
the  interest  to  be  an  ordinary  interest  vested  indefeasibly  in  a 
certain  extent  of  the  surface  of  the  soil,  whatever  that  extent 
might  be,  or  whether,  so  to  speak,  it  was  a  statutory  interest  the 
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limits  of  which  must  be  ascertained  from  the  Act  of  Parliament; 
because,  as  the  one  or  the  other  view  was  taken  some  light  might 
be  thrown  on  the  question  for  what  time  the  interest  of  the  bearer 
was  to  last  When  it  came  to  the  judgment  of  Cotton,  L.  J.,  in 
Holls  V.  St.  George's,  SoiUhwark,  he  explained  that  all  he  meant 
to  decide  in  the  first  case  was  that  some  property  in  the  soil  had 
passed  to  the  local  board;  and  when  it  came  to  the  judgment  of 
Thesigee,  L  J.,  he  said  that  the  effect  of  the  former  case  was 
substantially  this,  that  only  some  right  of  property  or  some  posses- 
sory right  which  would  enable  the  local  board  to  maintain  actions 
in  respect  of  that  property  or  possessory  right  was  given,  and  that 
the  decision  of  the  Court  did  not  mean  to  go  one  step  beyond  that 
If  I  may  speak  my  exact  opinion  with  perfect  frankness,  I  do  not 
think  the  decision  did  go  beyond  that  which  the  language  of 
Thesiger,  L.  J.,  stated.  The  point  was  whether  the  statutory 
interest  conferred  upon  the  local  board  by  the  Public  Health  Act, 
1875,  s.  149,  whatever  it  might  be,  was  not  sufficient  to  prevent 
any  possession  being  taken  or  any  enjoyment  of  any  portion  of  the 
surface  without  any  leave  of  the  local  board;  and  therefore  it 
became  tmnecessary  to  discuss  in  Coverdale  v.  Charlton  whether 
what  was  given  was  the  ordinary  ownership  of  land,  the  owner- 
ship of  the  surface  and  soil,  or  whether  it  was  a  statutory  owner- 
ship for  the  purposes  of  the  Act  Having  discussed  the  term 
**  vest, "  we  come  to  the  term  "  street  *  What  is  the  mean- 
ing of  the  term  *  **  street"  ?  Now  we  come  to  language  [*  923] 
which  I  do  not  myself  consider  is  the  basis  of  the  decision 
in  Coverdale  v.  Charlton,  I  do  not  myself  see  that  it  was  neces- 
sary for  the  Court  in  that  case  to  say  how  far  below  the  surface 
the  "  street  '  went  Therefore,  I  do  not  think  that  any  expression 
of  opinion  by  the  Court  of  Appeal  as  then  constituted  would  be 
binding  in  a  later  case,  though  no  one  follows  the  authority  of 
preceding  Judges  more  gladly  than  I  do.  However,  I  see  no 
reason  to  doubt  that  the  "  street "  covers,  at  all  events,  the  area 
of  user  or  the  zone  of  user,  the  two  terms  which  may  be  applied. 
I  think  that  whatever  meaning  is  put  on  the  word  "  vest,  *  and 
whatever  meaning  is  put  on  the  word  "  street, "  some  statutory 
interest  of  a  proprietary  character  in  the  surface  and  some  portion 
below  the  surface  is,  at  all  events,  granted  in  the  soil,  so  far  as 
is  necessary  to  protect  the  "  street  "  and  traffic  passing  along  it 
from  injury,  and  to  enable  the  board  to  exercise  all  their  powers 
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with  regard  to  it  Now,  with  regard  to  the  air  above  the  "  street " 
(again  I  am  trying  to  distinguish,  as  far  as  I  can,  what  is  neces- 
sary for  the  decision  and  what  is  not,  because  I  think  a  Court 
always  decides  with  much  more  certainty,  and  precision,  and 
accuracy  when  it  confines  itself  to  what  is  necessary  to  be  decided), 
all  that  I  feel  called  upon  to  say  is,  that  I  am  satisfied  the 
board  of  works  have  not  any  proprietary  interest  above  the  "  street, ' 
except  what  is  necessary  to  protect  the  street  and  the  traffic  from 
interruption  or  danger,  or  to  enable  them  to  exercise  their  powers 
in  the  **  street  *  Whatever  the  vesting  of  the  "  street  *  means,  it 
does  not  mean  more  than  that.  I  think,  therefore,  without  wish- 
ing to  derogate  or  to  undermine  in  any  way  the  supposition  that 
the  owner  of  land,  as  land,  has  a  full  right  of  enjoyment  of  every- 
thing above  his  land,  that  the  answer  to  the  present  plaintiffs' 
case  is  that  the  board  of  works  are  not,  and  are  not  meant  to  be, 
absolute  owners  of  land,  but  that  a  defined  and  limited  right  is 
given  to  them,  not  in  land  as  land,  but  in  a  street  as  a  street 
Beference  must  be  made  to  the  Act  to  see  what  that  means,  and  I 
think  it  was  not  within  the  purview  of  any  possible  object  of  the 
Legislature  that  a  public  body  in  this  country  should  be  invested 
with  more  power  of  interference  with  the  exercise  of  pri- 
[*  924]  vate  enterprise  and  *  adventure  than  was  really  necessary 
for  the  protection  of  those  public  interests,  which  are 
entrusted  to  their  charge.  I  think,  therefore,  with  great  respect 
for  his  judgment,  that  the  learned  Judge  was  wrong  in  carrying 
the  legal  right  of  the  board  of  works  so  far  as  he  did. 

As  to  the  construction  of  the  Telegraph  Acts,  1863,  1868,  1869, 
the  Master  of  the  Bolls  has  said  all  that  I  need  say. 

Again,  I  only  wish  to  emphasise  that  with  which  I  began, 
namely,  that  this  decision  does  not  show  that  if  a  danger  to  the 
street,  or  traffic,  or  public  is  made  clear,  it  is  not  the  duty  of  the 
Court  to  interfere,  or  that  the  board  of  works  would  not  have  a 
locus  standi  to  complain. 

Fry,  L.  J.  — The  plaintiffs  in  this  action  have  sued  for  an 
injunction  on  any  one  of  three  grounds.  In  the  first  place,  they 
have  claimed  it  on  the  ground  that  the  wire  in  question  is  a 
nuisance  in  consequence  of  the  danger  which  it  creates  to  the 
traffic  of  the  street ;  secondly,  they  have  claimed  it  on  the  ground 
that  it  is  an  invasion  of  their  proprietary  rights ;  and,  in  the  thiid 
place,  they  have  urged  that  there  was  a  want  of  statutory  consent, 


IL  C.  VOL.  XII.]      HIGHWAY  (INCLUDING  PUBLIC  BRIDGE).  619 

Vo.  18.  — Waadfwortii  Board  of  Wozta  ▼.  Uaitod  Tdophono  Co.,  18  Q.  B.  B.  084,  985. 

which  they  were  entitled  to  give  or  refuse.  Those  points  must,  of 
course,  be  considered  separately.  It  appears  that  the  wire  in 
question  is  thirty  feet  aboye  the  street.  I  think  the  conclusion 
from  the  evidence  must  be  considered  to  be  that  at  which  the 
learned  Judge  arrived,  that  no  appreciable  danger  has  been  shown 
to  exist  from  this  wire.  The  Judge  saw  the  witnesses,  he  knew 
what  weight  to  attach  to  the  different  persons  who  bore  testimony 
before  him,  and  it  appears  to  me  that  it  is  impossible  for  us  to 
interfere  with  the  decision  on  any  groimd  of  difference  of  opinion, 
with  regard  to  the  question  of  nuisance.  In  saying  that,  I  am 
not  for  a  moment  intimating  that  I  in  any  way  differ  from  the 
conclusion  at  which  he  has  arrived. 

The  second  question  is  the  one  which  has  given  rise  to  the  most 
protracted  argument  Is  there  in  this  case  any  invasion  of  the 
proprietary  rights  of  the  plaintiffs  ?  Now  that  turns  on  the  mean- 
ing of  words,  which  I  cannot  help  feeling  are  somewhat  obscure. 
The  96th  section  of  the  Metropolis  Management  Act,  1855,  has 
declared  that  the  streets,  being  highways,  and  the  pave- 
ments, *  stones,  and  other  materials  thereof,  and  all  other  [*  925] 
things  provided  for  the  purposes  thereof,  shall  vest  in  and 
be  under  the  management  and  control  of  the  vestry  or  district  board 
of  the  parish  or  district  in  which  such  highways  are  situated. 
What  at  once  strikes  the  mind  is  this,  that  the  object  of  the  sec- 
tion is  to  give  something  more  than  the  management  and  control 
over  these  streets.  It  is  to  "  vest "  the  streets  in  the  board,  what- 
ever that  may  mean ;  and,  undoubtedly,  difficulty  arises  from  this 
reason,  that  the  word  "  street "  expresses  rather  a  popular  than  a 
legal  conception,  and  that  there  is  great  diflSculty  in  understand- 
ing what  the  meaning  of  *  vesting  a  street "  is,  when  we  bear  in 
mind  that  the  Act  is  silent  with  regard  to  the  duration  of  the 
interest,  with  regard  to  the  extent  of  the  property  to  be  vested 
in  the  board,  and  with  regard  to  the  quality  of  the  estate  which 
they  are  to  take.  If  the  matter  had  been  entirely  uncovered  by 
decision,  I  am  not  certain  that  I  might  not  have  come  to  the  con- 
clusion that  the  safer  view  was  this,  —  namely,  that  the  statute 
intended  to  vest  as  land,  with  all  its  rights,  the  area  which  was 
covered  by  the  street;  in  other  words,  everything  beneath  and 
above  the  superficies  of  the  street  But  that  proposition  has  not 
been  argued  before  us,  and  it  has  not  been  argued  before  us  for 
this  very  plain  reason,  that  the  case  of  Coverdale  v.  Charlton  is 
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inconsistent  with  that  proposition  in  the  breadth  in  which  I  have 
stated  it  It  appears  to  me  that  in  the  case  of  Coverdale  v. 
Charlton  the  Court  must  be  taken  to  have  put  a  definition  on  the 
word  **  street  i "  and  though  some  parts  of  that  definition  may  not 
have  been  necessary  to  the  decision  of  the  case  actually  before 
them,  I  cannot  help  thinking  that  that  decision  must  be  treated 
as  binding  upon  the  same  Court  when  sitting  in  another  case.  I 
think  it  is  not  the  right  way  to  treat  a  judgment  to  consider,  when 
it  contains  a  definition  of  words  in  a  statute,  whether  every  por- 
tion of  that  definition  was  necessary  to  the  case  in  hand.  I  will 
state  shoitly  what  I  conceive  to  have  been  the  decision  in  that 
case,  at  any  rate  of  the  majority  of  the  Court,  —  I  mean  of  Lord 
Bramwell  and  the  present  Master  of  the  Eolls  ;  Lord  Justice 
Cotton's  judgment  appears  to  me  to  be  somewhat  less  express  on 

the  point.     When  one  considers  what  a  street  is,  and  the 
[*  926]  interest  of  bodies  like  boards,  who  have  *  the  management 

of  streets,  it  is  evident  that  there  is  a  certain  area  which 
is  ordinarily  used  for  the  purposes  of  the  street  That  will 
include,  of  course,  the  surface  of  the  street ;  it  will  include  a  cer- 
tain though  undefined  distance  below  the  surface  of  the  street,  and 
another  undefined  distance  above  the  surface  of  the  street  That 
is  what  has  been  called,  in  the  course  of  this  discussion,  the  "  area 
or  zone  of  ordinary  user.  *  It  is  equally  apparent  that  above  and 
below  that  area  there  will  be  other  areas  or  zones,  from  which 
interference  may  take  place  with  the  street  Let  me  take  the  case 
of  what  is  below.  It  is  quite  plain  that  below  the  ordinary  depth, 
in  which  the  board  would  require  to  make  any  excavation  for  the 
purposes  of  the  street,  beds  of  coal  or  other  minerals  may  exist, 
the  removal  of  which  might  imperil  the  safety  and  convenience  of 
the  street  Now,  was  it  the  intention  of  the  Legislature  to  vest 
that  area  as  well  as  the  area  of  user  ?  That  is  a  question  which  I 
will  refer  to  by-and-by.  In  the  same  manner  above  the  area  in 
which  the  street  is  used  above  its  surface,  there  will  be  another 
zone  or  area  from  which  a  possible  interference  might  take  place. 
It  is  quite  evident  there  may  be  above  the  street  —  above  that 
height  which  is  ordinarily  used  —  something  which  may  imperil 
the  convenient  user  of  the  street.  Suppose,  for  instance,  some- 
thing were  erected  over  the  street  which  might  cause  inconvenience 
by  things  falling  from  it;  and,  in  fact,  the  wire  in  question  is  an 
illustration  of  a  possible  source  of  danger  to  a  street,  arising  from 
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an  object  above  the  ordinary  space  which  is  used  for  the  purposes 
of  the  street  Now  was  it  the  intention  of  the  Legislature,  when 
vesting  the  street  in  the  board,  to  vest  in  them  these  areas  of  pos- 
sible interference  with  the  street,  both  above  and  below  the  area 
of  the  ordinary  user  of  the  street  ?  It  appears  to  me  that  that 
question  has  been  answered  by  the  decision  of  the  majority  of 
the  Court  in  the  case  of  Coverdale  v.  Charlton,  because  the  ratio 
decidendi  of  two  of  the  learned  Judges,  who  delivered  judgment 
in  that  case,  was  this,  as  I  read  it,  that  the  **  street,'  which  is 
vested  by  the  Act  in  the  board,  includes  the  area  of  ordinary  user, 
and  nothing  more;  and,  therefore,  they  excluded  from  their  defini- 
tion the  areas  of  possible  interference.  I  repeat  that  it 
appears  to  me  that  when  a  definition  *  has  been  given  of  [*  927] 
words  in  an  Act  by  the  Court  of  Appeal  as  the  ground  of 
a  decision,  it  is  not  for  the  Court  of  Appeal,  sitting  in  another 
case,  to  overrule  that  definition.  Therefore,  in  the  present  case, 
I  feel  myself  bound  by  the  definition  of  the  meaning  of  the  word 
**  street"  as  laid  down  by  the  majority  of  the  Court  in  Coverdale 
V.  Charlton,  I  think  that  the  Court  has  plainly  negatived  the 
idea  that  the  area  of  possible  interference  in  the  subjacent  soil 
passes  to  the  board.  They  have  said  that  it  is  the  surface,  not 
the  minerals  to  any  depth,  which  passes  to  the  board,  and  there- 
fore it  appears  to  me  to  follow  that  they  confined  the  definition  of 
"  street '  to  the  area  of  ordinary  user.  It  is  quite  true  that  no 
words  are  to  be  found  in  the  judgments  which  deal  explicitly 
with  the  area  of  possible  interference  above  the  surface,  but  the 
principle  of  the  decision,  which  confines  it  to  the  area  of  ordinary 
user,  must  apply  above  as  well  as  below  the  surface.  Therefore, 
I  have  come  to  the  conclusion  that  the  true  definition  of  "  street,  * 
as  laid  down  by  the  majority  of  the  Judges  in  that  case,  must  be 
taken  to  be  that  it  vests  some  proprietary  right  in  the  area  of 
ordinary  user,  and  nothing  more.  Is  this  wire  within  that  area 
of  ordinary  user  ?  It  appears  to  me  on  the  evidence  that  it  plainly 
is  not ;  and,  therefore,  I  think  the  plaintififs  have  failed  to  show 
any  proprietary  right  in  the  space  which  is  occupied  by  the  wire. 
I  wish  to  observe  that  in  coming  to  this  conclusion  I  am  not 
expressing  the  slightest  doubt  with  regard  to  the  rights  of  the 
ordinary  proprietors  of  land.  That  question  is  not  before  us.  As 
at  present  advised,  I  entertain  no  doubt  that  an  ordinary  propri- 
etor  of  land  can  cut  and  remove  a  wire  placed  at  any  height  above 
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his  freehold.  The  point  is  one  not  necessary  for  decision.  I  wish 
to  observe,  further,  that  I  am  not  in  this  case  deciding  anything 
with  regard  to  the  rights  of  the  adjoining  proprietors,  who  may 
be  the  owners  of  the  subsoil  of  the  **  street, '  to  interfere  with  any 
person  who  may  pass  a  wire  across  the  stratum  of  air  above  the 
**  street,  *  provided  it  passes  above  the  area  of  ordinary  user.  For 
anything  I  know  or  intend  to  determine  in  the  present  case,  that 
column  of  air  may  be  vested  in  the  proprietors  of  the  subsoil. 
Those  are  points  on  which  I  express  no  opinion  in  the 
[*  928]  present  case :  I  only  *  desire  to  say  I  am  not  expressing 
an  opinion  adverse  to  the  rights  of  those  persons. 

Only  one  other  observation  remains,  which  is  this :  it  has  been 
contended  before  us  that  the  plaintiffs  have  a  statutory  power  of 
preventing  the  construction  of  any  wire  across  their  "  streets  * 
under  the  12th  section  of  the  Telegraph  Act,  1863.  It  appears 
to  me  to  be  plain  that  in  terms  that  Act  applies  only  to  those 
companies  which  are  constituted  by  Act  of  Parliament  for  the 
purpose  of  telegraphic  business.  It  has  been  contended  that  by 
reason  of  the  incorporation  of  the  Act  of  1863  with  the  subsequent 
Act  of  1868,  and  of  the  incorporation  of  the  Act  of  1868  with  the 
Act  of  1869,  and  of  the  definition  clause  contained  in  the  Act  of 
1869,  every  telegraphic  company  within  the  Act  of  1869  is  brought 
within  the  prohibition  of  the  Act  of  1863.  I  confess  that  I  had 
some  difficulty  in  following  that  argument,  and  I  come  to  the 
conclusion  that  it  is  untenable. 

I  think,  therefore,  that  the  learned  Judge  in  the  Court  below, 
although  he  proceeded,  in  my  view,  entirely  on  the  right  lines, 
erred  when  he  came  to  apply  the  case  of  Coverdale  v.  Charlton^ 
and,  intending  to  follow  that  case,  extended  the  area  which  was 
vested  in  the  board  of  works  beyond  the  area  of  user,  and  made 
it  include  the  area  of  possible  interference.  That  is  the  precise 
point  in  which,  in  my  judgment,  the  learned  Judge  went  wrong; 
and  it  follows  that  the  judgment  must  be  reversed,  and  judgment 
must  be  entered  for  the  defendants  with  the  costs  of  the  action. 

Judgment  for  the  defendants. 

ENGLISH  NOTES. 

Main  roads  in  an  administrative  county,  with  the  exception  of  such 
as  have  been  retained  by  an  urban  authority  under  the  Local  Govern- 
ment Act,  1888  (51  &  52  Vict.,  c.  11,  s.  11  (2)),  are  by  that  Act  {ib. 
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8.  11  (6)),  "  vested ''  in  the  county  council.  But  in  Curtis  v.  Kesteven 
County  Council  (1890),  45  Ch.  D.  604,  60  L.  J.  Ch.  103,  it  was  held 
that  the  vesting  does  not  extend  to  roadside  wastes  forming  part  of  the 
main  road  as  regards  the  public  right  of  passage. 

In  an  urban  district  all  streets  being  highways  repairable  by  the 
inhabitants  at  large,  are  vested  in  the  urban  authority  by  the  Public 
Health  Act,  1876  (38  <b  39  Vict.,  c.  55,  s.  149).  But  this  provision, 
except  in  county  boroughs,  where  there  is  no  difference  in  this  respect 
between  main  roads  and  other  highways  repairable  by  the  inhabitants 
at  large,  must  now  be  read  subject  to  an  exception  in  the  case  of  main 
roads  that  have  not  been  retained.  '' Street, '^  in  the  Public  Health 
Act,  1875,  is  defined  as  including  ''any  highway  (not  being  a  turnpike 
roafl),  and  any  public  bridge  (not  being  a  county  bridge),  and  any  road 
lane  footway  square  court  alley  or  passage  whether  a  thoroughfare 
or  not  "  (38  <&  39  Vict.,  c.  55,  s.  4).  It  is  beyond  the  scope  of  these 
notes  to  deal  with  the  numerous  cases  as  to  the  meaning  of  this  and 
similar  definitions.  There  seems  no  ground  for  arguing  that  the 
vesting  clause  in  the  Public  Health  Act  does  not  extend  to  roadside 
wastes;  and  there  is  accordingly  much  doubt,  while  the  decision  in 
Curtis  V.  Kesteven  C<mnty  Council  stands,  as  to  the  vesting  of  roadside 
wastes  at  the  sides  of  main  roads  in  urban  districts.  The  soundness  of 
that  decision  may,  however,  be  questioned. 

In  London,  main  roads  that  have  not  been  ''  retained  "  are  vested  in 
the  County  Council,  as  elsewhere;  and  except  in  the  City,  ''all  streets 
being  highways, '^  with  the  exception  now  of  such  main  roads,  ate 
vested  in  the  vestry  or  district  board,  as  the  case  may  be,  by  the 
Metropolis  Management  Act,  1855  (18  &  19  Vict.,  c.  120,  s.  96),  which 
contains  a  definition  of  "street '^  (ib,  s.  250)  very  similar  to  that  in 
the  Public  Health  Act,  1875.  This  vesting  clause  is  not  in  terms 
confined  to  highways  repairable  by  the  inhabitants  at  large,  but  it 
should  perhaps  be  read  as  so  confined  by  implication. 

Highways  other  than  main  roads  in  rural  districts  are  not  vested  in  any 
authority,  unless  it  be  by  virtue  of  a  local  Act,  or  of  the  application  of  ur- 
ban provisions  in  this  respect  by  order  of  the  Local  Government  Board. 

The  nature  of  the  rights  conferred  on  a  local  authority  by  the 
"  vesting '^  of  a  highway  in  them  has  been  recently  considered  by  the 
House  of  Lords  in  Mayor^  &c.  of  Tunhridge  Wells  v.  Baird  (1896), 
1896,  A.  C.  434,  65  L.  J.  Q.  B.  451,  74  L.  T.  885,  where  it  was  held 
that  the  vesting  of  a  street  in  the  local  authority  did  not  entitle  them 
to  construct  an  underground  urinal  below  the  street.  In  Coverdale  v. 
Charlton  (C.  A.  1878),  4  Q.  B.  D.  104,  48  L.  J.  Q.  B.  128,  40  L.  T.  88, 
27  W.  R.  257,  it  was  held  by  the  Court  of  Appeal  that  the  vesting  of  a 
street  in  an  urban  authority  entitled  them  to  demise  the  pasturage  in 
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the  street;  and  Bramwell,  L.  J.,  expressed  the  opinion  that  for  the 
purposes  of  the  vesting  clause  '^  'street '  comprehends  what  we  may  call 
the  surface,  —  that  is  to  say,  not  a  surface  bit  of  no  reasonable  thickness, 
but  a  surface  of  such  a  thickness  iw  the  local  board  may  require  for  the 
purpose  of  doing  to  the  street  that  which  is  necessary  for  it  as  a  street, 
and  also  of  doing  those  things  which  commonly  are  done  in  or  under 
the  streets."  And  to  that  extent,  he  said,  the  authority  had  a  prop- 
erty in  the  street.  Brett,  L.  J.,  expressed  a  similar  opinion.  In 
the  Mayor,  &c,  of  Tunbridge  Wells  v.  Bairdy  however,  all  the  law 
Lords,  while  they  did  not  suggest  that  the  actual  decision  in  CoverdaZe 
V.  Charlton  was  wrong,  disapproved  of  the  view  there  expressed  that  the 
vesting  gives  the  authority  rights  in  the  street  which  enable  them  to  do 
''what  is  commonly  done  in  or  under  the  streets/'  such  as  laying  gas- 
pipes;  and  Lord  Hbeschell  said,  "  The  vesting  of  the  street  vests  in  the 
urban  authority  such  property,  and  such  property  only,  as  is  necessary 
for  the  control,  protection,  and  maintenance  of  the  street  as  a  highway 
for  public  use."  Fareham  Local  Board  v.  Smith,  W,  N.  1891,  p.  76, 
where  an  urban  authority  were  held  to  be  entitled,  by  virtue  of  the 
vesting  of  the  street  in  them,  to  set  up  poles  and  wires  in  the  street  for 
the  purpose  of  lighting  their  district  with  electricity,  must  therefore  be 
regarded  as  overruled.  On  the  authori4;y  of  the  Tunbridge  Wells  Case 
it  has  been  held  that  the  vesting  of  a  street  in  an  urban  authority  does 
not  enable  them,  as  against  the  owner  of  the  subsoil,  to  authorise  the 
laying  of  pipes  for  tradting  purposes  in  the  street,  even  though  the 
pipes  are  entirely  within  the  macadam  or  made  surface  of  the  roadway. 
DwUchwich  Salt  Union  v.  Harvey,  Local  Government  Chronicle,  1847, 
391.  The  Highways  and  Locomotives  (Amendment)  Act,  1878  (41 
&  42  Vict.,  c.  77,  s.  27),  contains  a  saving  for  rights  to  minerals  under 
streets  vested  in  a  local  authority  by  the  Public  Health  Act,  1876;  but 
it  is  clear,  as  indeed  was  recognised  in  Bolls  v.  St.  Oeorge,  Southwarkj 
Vestry  (1880),  11  Ch.  D.  786,  49  L.  J.  Ch.  691,  that  this  saving  was 
unnecessary. 

Where  a  highway  vested  in  a  local  authority  is  legally  closed,  the 
vesting  clause  ceases  to  operate,  and  the  owner  of  the  soil  resumes  full 
dominion  over  the  land.    Holls  v.  St.  George,  Southwark,  Vestry,  supra. 

AMERICAN  NOTES. 

The  precise  doctrine  of  the  principal  case  does  not  appear  to  have  been 
applied  here ;  but  it  is  the  general  rule  that  if  telegraph  poles  are  erected  within 
the  limits  of  a  street  or  highway,  without  legislative  sanction,  immediate  or 
delegated,  they  are  nuisances,  and  may  be  removed.  Com,  v.  Boston,  97 
MassachusettSi  555;  Domestic  Teleg,^(^c.  Co.  v.  Newark,  49  New  Jersey  Law, 
844 ;  Julia  Bldg.  Ass'n  v.  Bell  Teleph.  Co.,  88  Missouri,  258. 
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No.  14  — EEX  V.  INHABITANTS  OF  WEST  HIDING  OF 

YOEKSHIRR 
(K.  B.  1802.) 

No.   15.  — EEX  V.  INHABITANTS  OF  ST.  GILES, 
CAMBRIDGE. 

(K.  B.  1816.) 

No.  16.— REX  v.  INHABITANTS  OF  ECCLESFIELD. 
(K.  B.  1818.) 

RULE. 

By  the  common  law,  counties  are  chargeable  with  the 
repair  of  public  bridges,  unless  it  is  shown  that  the  burden 
is  thrown  upon  some  other  persons  or  body,  and  the  liabil- 
ity may  be  enforced  by  an  indictment  against  the  inhabit- 
ants of  the  county. 

The  inhabitants  of  a  parish  are  likewise  by  the  common 
law  liable  to  indictment  for  non-repair  of  the  highways 
lying  within  the  parish,  unless  they  can  show  that  the 
burden  is  cast  by  law  upon  some  other  persons.  And  for 
this  purpose  it  is  not  sufficient  to  show  that  the  inhabit- 
ants of  another  parish  have  immemorially  repaired ;  for 
the  inhabitants  are  not  a  corporate  body  capable  of  bind- 
ing their  successors;  nor  could  there  be  any  permanent 
benefit  to  those  inhabitants  which  could  be  presumed  as  a 
consideration  for  a  continuing  liability. 

But  the  inhabitants  of  a  township  or  particular  district 
-within  the  parish  may,  by  immemorial  user,  be  shown  to 
be  liable  to  repair  the  highways  within  their  district. 

Bex  y.  Inhabitanta  of  West  Biding  of  Torkihire. 

2  East,  342-356  (6  R.  R.  430). 

Bridge,  —  LiabtUfy  of  County  to  repair. 

The  county  or  riding  is  liable  to  tbe  repair  of  a  bridge  built  by  trustees  [B42] 
under  a  Turnpike  Act,  there  being  no  special  provision  for  exonerating  them 
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from  the  coramon-law  liability,  or  transferriDg  it  to  others ;  though  the  trustees 
were  enabled  to  raise  tolls  for  the  support  of  the  roads.  If  a  bridge  be  of  public 
utility,  and  used  by  the  public,  the  public  must  repair  it,  though  built  by  an 
individual :  aliteTf  if  built  by  him  for  his  own  benefit,  and  so  continued,  without 
public  utility,  though  used  by  the  public.  A  bridge  built  in  a  public  way  with- 
out public  utility  is  indictable  as  a  nuisance;  and  so  it  is  if  built  colourably,  in 
an  imperfect  or  inconvenient  manner,  with  a  view  to  throw  the  onus  of  rebuild- 
ing or  repairing  it  immediately  on  the  county. 

An  indictment  against  the  defendants  for  the  non-repair  of  a 
public  bridge  (which  was  removed  into  this  court  by  certiorari) 
charged,  that  a  certain  common  public  bridge  called  Pace  Gate 
Bridge,  otherwise  Kesh-Beck  Bridge,  situate  upon  a  certain  rivu- 
let called  Kesh-Beck,  at  the  parishes  of  Skipton  and  Fewston  in  the 
West  Riding  of  the  county  of  York,  in  the  King's  highway  there 
leading  from  the  town  of  Skipton,  &c.,  in,  through,  and  over  the 
several  townships  of  Bearnsley,  &c.,  to  the  town  of  Knaresbro'  in 
the  same  riding,  used  for  all  His  Majesty's  liege  subjects  on  foot 
and  on  horseback,  and  with  their  carriages,  &c.,  on  the  22nd  of 
November,  &c.,  was  and  yet  is  very  ruinous  for  want  of  repairs, 
&c.,  against  the  form  of  the  statutes,  &c.,  and  against  the  peace, 
&c.  And  that  the  inhabitants  of  the  West  Riding  of  the  county 
of  York  aforesaid  of  right  ought  to  repair  and  amend  the  said  ruin- 
ous bridge  when  and  so  often  as  need  requires  it. 

To  this  the  defendants  pleaded  that  after  the  making  of  a  cei> 
tain  Act  of  Parliament  in  the  17  Geo.  III.  (c.  102),  entitled,  an 
Act  for  repairing  and  widening  the  road  from  the  town  of  Skipton 
to  the  turnpike  road  leading  from  Leeds  to  Rippon,  near 
[  •343]  Okbeck  in  the  township  of  Bilton  with  *  Harrowgate,  and 
from  thence  to  communicate  with  the  road  leading  from 
Knaresbro'  to  Wetherby  in  the  West  Riding  of  the  county  of 
York,  to  wit,  on  the  1st  of  December,  1779,  the  said  bridge  in  the 
said  indictment  mentioned,  the  same  being  and  consisting  of  one 
arch  made  of  stone  and  timber,  was  first  directed  and  made  by 
the  order  and  direction  of  certain  trustees  in  the  said  Act  of  Par- 
liament named,  in  pursuance  of  and  according  to  the  directions 
in  the  said  Act  in  that  behalf  contained,  and  for  the  purposes  in 
the  said  Act  in  that  behalf  mentioned,  in  and  upon  the  said  road 
in  the  said  Act  mentioned  ;  and  that  no  bridge  had  ever  been  there 
erected  or  made  before  the  time  of  the  making  of  the  said  bridge  in 
the  said  indictment  mentioned,  &a    To  this  there  was  a  demurrer. 
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Holroyd  in  support  of  the  demurrer. 

The  county  at  large  is  primd  facie  liable  to  the  repair  of  all  pub- 
lic bridges  within  its  limits,  in  the  same  manner  as  parishes  are 
bound  to  repair  all  public  ways  within  their  district,  unless  they 
can  show  a  legal  obligation  on  some  other  persons  or  public  bodies 
to  bear  the  burden.  This  is  most  explicitly  stated  by  Lord  Coke 
(2  Inst  700-1)  in  his  comment  on  the  Stat,  of  Bridges,  22  Hen. 
VIII.,  c.  5,"  which  was  made  in  affirmance  of  the  common  law. 
The  matter  stated  in  the  plea  is  no  answer  to  the  indictment; 
because  though  the  bridge  in  question  were  built  by  the  trustees, 
yet  the  law  not  having  imposed  on  them  the  burden  of  repair,  it 
necessarily  devolves  on  the  county ;  for  the  demurrer  admits  that 
it  is  a  common  public  bridge  used  for  all  the  King's  subjects.  If 
indeed  a  miller  make  a  new  bridge  over  a  new  cut  of 
water  for  his  own  profit,  the  county  shall  not  be  *  bound  [*  344] 
to  repair  it,  though  it  be  used  by  the  public,  according 
to  1  EoU.  Abr.  368.  But  there  it  does  not  appear  to  have  been 
made  for  the  common  benefit;  and  the  same  book  recognises 
the  general  law.  By  13  Eep.  33  it  appears  that  others  than  the 
inhabitants  of  the  county  can  only  be  charged  ratione  tenures,  or 
by  prescription  in  the  case  of  bodies  corporate,  or,  as  it  is  said,  on 
account  of  taking  toll  or  other  profit;  but  this  latter  must  be 
understood  of  toll  claimed  by  prescription  or  grant  upon  condition 
of  bearing  the  burden  of  repair,  and  where  the  party  takes  such 
toll  for  his  own  profit,  —  which  does  not  apply  to  these  trustees, 
against  whom  no  indictment  will  lie  for  non-repair.  Nor  could 
they  by  any  mode  be  made  personally  liable,  or  be  made  to  lay 
out  anything  beyond  the  amount  of  the  tolls  received ;  wherefore 
if  the  expense  of  the  repair  wanted  exceeded  that  sum,  the  public 
would  be  without  remedy,  unless  the  county  were  liable.  To  an 
indictment  against  the  county  of  Middlesex  for  not  repairing 
Langforth  bridge  (Cro.  Car.  365),  alleged  to  be  an  ancient  bridge, 
the  defendants,  protesting  it  was  not  an  ancient  bridge,  pleaded 
that  it  was  lately  erected  by  the  King  for  the  benefit  of  his 
mills ;  and  judgment  was  given  for  the  King,  though  it  do  not 
expressly  appear  whether  upon  the  form  or  merits  of  the  plea. 
In  iJ.  V.  The  County  of  Wilts,  Salk.  359,  and  vide  s.  c.  Holt's 
Rep.  340,  NoRTHEY,  Attomey-Gteneral,  cited  a  case  where  it  was 
adjudged  that  if  a  private  person  build  a  bridge  which  afterwards 
becomes  a  public  convenience,  the  county  is  bound  to  repair  it.  So 
VOL.  XII.  —  42 
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B.  v.  Biicknal,  6  Mod.  151  d.  The  authorities  on  this  subject  were 
all  considered  in  Bex  v.  The  W.  B.  of  Yorkshire^  5  Burr. 
[*  345]  2594,  in  the  case  of  Olusburne  bridge,  *  where  to  an  indict- 
ment against  the  riding  for  the  non-repair,  the  plea  stated 
that  there  was  an  ancient  foot-bridge  over  the  same  stream  which 
the  township  of  Glusbume,  who  were  bound  to  repair  it,  took 
down,  and  in  lieu  thereof  erected  the  carriage-bridge  in  question ; 
and  all  the  Court  held  the  riding  liable  to  the  repair  on  the  gen- 
eral principle  above  stated  by  Noethey.  That  case  has  been  uni- 
formly acted  upon  ever  since ;  and  in  particular  in  the  instance 
of  Lunsbeck  bridge,  upon  an  indictment  tried  before  Mr.  Justice 
BuLLEB  on  the  Northern  Circuit.  If  it  were  otherwise  the  greatest 
inconvenience  would  ensue ;  for  the  subjects  at  large  cannot  know 
what  particular  persons  are  liable  to  the  repair  of  public  bridges : 
they  can  only  resort  to  the  county  in  the  first  instance,  and  they 
must  be  liable  unless  they  can  show  some  other  who  is  so 
bound.  He  also  referred  to  several  clauses  in  the  particular  act 
in  question. 

Lambe,  contra,  admitted  that  the  Stat  22  Hen.  YIII.,  c.  5,  was 
in  affirmance  of  the  common  law ;  but  said  it  was  to  be  collected 
from  thence  that  the  liability  of  the  county  to  repair  was  confined 
to  ancient  bridges,  the  origin  whereof,  and  by  whom  built  and 
repairable,  could  not  easily  be  trac^,  and  therefore  afforded  a  pre- 
sumption that  they  were  originally  public  works.  It  would  be 
preposterous  to  suppose  a  law  by  which  every  individual  might,  by 
erecting  a  bridge  over  which  others  passed  occasionally,  thereby 
bring  a  great  burden  on  the  public,  not  merely  for  the  reparation, 
but  in  many  instances  for  the  entire  rebuilding  of  it  If  it  had  been 
supposed  that  at  any  rate  if  the  bridge  were  of  public  utility  the 
county  were  bound  to  repair,  it  was  nugatory  to  direct  the  magis- 
trates, as  the  statute  does,  to  inquire  who  were  bound  to 
[*  346]  the  repair.  *  Again,  who  is  to  decide,  or  by  what  rule, 
whether  a  bridge  be  of  public  utility  or  not  If  a  new 
bridge  be  so  built  as  to  occupy  the  whole  highway,  the  public 
have  no  choice  whether  they  will  use  it  or  not  if  they  pass  that 
way;  although  perhaps  it  were  not  desired,  and  the  passengers 
might  have  passed  as  well  without  it ;  or  the  public  would  rather 
have  suffered  even  a  trifling  inconvenience  than  have  incurred  the 
burden  of  repair.  The  general  rule  contended  for  will  have  the 
effect  of  substituting  the  will  or  caprice  of  any  private  individual 
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in  the  place  of  the  public  discretion.  The  passage  in  1  Roll.  Abr. 
368,  is  against  the  principle  contended  for  e  contra  ;  and  so  is  13 
Bep.  33,  which  says,  that  he  who  has  the  toll  ought  to  stand  to 
the  repair,  which  comes  nearer  to  the  present  case  than  any  other 
authority  ;  for  by  the  Act  in  question  the  tolls  which  are  collected 
on  this  road  are  vested  in  the  trustees,  by  whom  the  bridge  was 
built,  for  the  very  purpose  of  keeping  it  in  repair.  The  Glusbume 
Bridge  Case,  5  Burr.  2594,  is  distinguishable  from  this ;  for  that 
was  bound  to  be  of  public  utility,  as  well  as  constantly  used  by 
the  public ;  and  what  is  still  more  important,  the  justices  of  peace 
in  Quarter  Sessions,  who  are  the  trustees  for  the  county  in  this 
respect,  signified  the  public  assent  to  its  erection  by  contributing 
to  the  expense  of  it  out  of  the  public  stock :  it  may  therefore  be 
said. to  have  been  erected  by  and  for  the  benefit  of  the  county  ;  in 
which  case  they  could  not  discharge  themselves  by  any  protest 
from  the  burden  of  future  repair  attaching  on  them  by  law.  In 
another  report  of  the  same  case,  2  Blackst.  687,  great  stress  is  laid 
on  the  fact  of  its  being  of  public  utility ;  it  is  said  to  be  the  grand 
criterion.  There  was  no  necessity  to  traverse  that  this 
was  a  *  common  public  bridge,  because  the  plea  shows  [*  347] 
that  before  1779  there  was  no  bridge  there  ;  and  therefore 
unless  the  county  are  bound  to  repair  all  new  bridges  erected  by 
any  persons,  which  the  public  may  happen  to  use,  they  cannot  be 
liable  in  this  instance.  The  Langforth  Bridge  Case,  Cro.  Car.  365, 
did  not  establish  so  general  a  position ;  for  that  turned  on  the  form 
of  the  plea.  And  it  was  admitted  by  the  Court  in  the  Olushurne 
Bridge  Case,  2  Blackst.  687,  that  if  a  man  erected  a  bridge  princi- 
pally for  his  own  benefit,  though  collaterally  of  benefit  to  others, 
the  public  had  nothing  to  do  with  it  He  also  argued  upon  some 
of  the  particular  clauses  of  the  Act  in  question  ;  particularly  that 
the  clause  providing  against  the  discharge  of  any  riding,  &c.,  or 
private  person  chargeable  with  the  repair  of  any  road  or  bridge  by 
reason  of  tenure,  or  by  any  law,  ancient  usage,  or  custom,  must 
necessarily  refer  to  bridges  antecedently  built;  such  ancient  bridges 
as  were  intended  by  the  Stat.  22  Hen.  VIII. 

Holroyd,  in  reply,  observed,  that  a  bridge  built  by  the  trustees 
of  a  public  road,  under  an  Act  of  Parliament,  must  be  taken  to  be 
of  public  utility  in  point  of  fact.  That  if  a  bridge  built  in  a  pub- 
lic road  by  an  individual  were  not  of  public  utility,  but  detri- 
mental to  the  public,  it  would  be  indictable  as  a  nuisance,  and 
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that  would  be  matter  of  defence  on  the  trial ;  but  the  demurrer,  by 
admitting  that  it  is  a  common  public  bridge  used  by  all  the  King's 
subjects,  has  admitted  its  adoption  by  the  public  and  its  utility. 
Lord  Ellenborough,  C.  J. :  — 

This  is  a  case  of  great  consequence  indeed  to  the  pub- 
[*  348]  lie,  but  after  the  decisions  *  which  have  taken  place,  it 
does  not  appear  to  be  of  much  diflSculty.  By  the  common 
law  counties  are  chargeable  with  the  repair  of  public  bridges ;  un- 
less it  be  shown,  as  the  Stat.  22  Hen.  VIII.,  c.  5,  says,  "  what  per- 
sons, lands,  tenements,  and  bodies  politic  ought  to  make  and  repair 
such  bridges."  In  the  absence  of  such  proof  that  burden  is,  by 
the  operation  of  the  common  law,  thrown  on  the  inhabitants  of  the 
county  in  which  the  bridge  lies.  But  in  order  to  effect  this  it  is 
not  enough  that  a  new  bridge  shall  be  built  in  a  highway  used  by 
the  public  —  it  must  also  be  useful  to  the  public ;  but  enough  is 
stated  to  show  that;  the  bridge  being  alleged  to  be  in  a  public 
highway,  and  used  for  all  the  King's  subjects,  it  is  at  least  suffi- 
cient to  throw  the  onus  upon  the  inhabitants  of  the  county  of 
showing  who  else  is  bound  to  the  repair,  if  they  be  not  I  do  not 
lay  stress  on  the  idea  of  the  public  having  adopted  the  bridge  by 
passengers  going  over  it ;  because  if  it  occupy  the  highway,  they 
cannot  help  using  it.  I  only  rely  on  the  using  of  it  so  far  as  to 
show  that  it  does  not  appear  to  have  been  treated  as  a  nuisance, 
but  to  have  been  acquiesced  in  by  the  public.  If,  however,  it  be 
built  in  a  slight  or  incommodious  manner,  no  person  can,  at  his 
choice,  impose  such  a  burden  on  the  county,  and  it  may  be  treated 
altogether  as  a  nuisance,  and  indicted  as  such.  But  if  the  public 
lie  by  without  objection,  and  make  use  of  it  for  some  time,  it  is 
evidence  that  they  adopt  the  Act ;  and  the  bridge  becoming  of  pub- 
lic benefit,  the  burden  of  repair  ought  properly  to  fall  upon  the 
public.  Lord  Coke,  in  his  comment  (2  Inst.  700-1)  on  the  Stat  22 
Hen.  VIII.,  of  bridges,  after  stating  that  particular  persons  are  only 
bound  ratione  tenurce^  or  by  prescription,  —  that  is,  ratiane 
[*  349]  *  tenurce,  in  the  case  of  private  individuals ;  or  by  pre- 
scription, as  against  corporate  bodies,  —  puts  this  case: 
"But  admit  none  at  all  were  bounden  to  the  reparation  of  the 
bridge,  by  whom  should  it  be  repaired,  by  the  common  law?  The 
answer  is,  By  the  whole  county,  &c.,  wherein  the  bridge  is,  Ac. ; 
because  it  is  for  the  common  good  and  ease  of  the  whole  county." 
Again  he  says :  "  If  a  msm  make  a  bridge  for  the  common  good  of 
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all  the  subjects,  he  is  not  bound  to  repair  it;  for  no  particular  man 
is  bound  to  reparation  of  bridges  by  the  common  law,  but  ratione 
tenures  or  prescriptionis''  Now  that  this  bridge  is  for  the  com- 
mon good  is  proved  by  the  use  of  it  by  all  the  King's  subjects 
passing  that  way,  by  its  not  having  been  treated  as  a  nuisance,  but 
acquiesced  in.  Then  after  having  enjoyed  the  benefit  of  it,  shall 
the  public  object  to  it  when  they  begin  to  feel  the  burden  of  repair  ? 
The  doctrine  laid  down  by  Lord  Cokk  has  been  since  recognised  in 
the  cases  referred  to,  and  in  other  books ;  particularly  it  was  much 
considered  in  the  case  of  Ghisbume  Bridge,  5  Burr.  2594 ;  upon  the 
authority  of  which  other  cases  have  been  since  ruled,  one  of  which 
was  alluded  to  at  the  bar,  before  Mr.  Justice  Bulleb.  The  rule  laid 
down  by  Mr.  Justice  Aston  in  the  Olushume  Bridge  Case  seems 
to  be  the  true  one,  "  that  if  a  man  build  a  bridge,  and  it  become 
useful  to  the  county  in  general,  the  county  shall  repair  it."  He 
says  nothing  about  the  adoption  of  it  by  the  public  ;  and  there  is 
good  sense  in  not  relying  on  that,  except  as  evidence  of  its  being  a 
public  bridge,  and  of  utility  to  the  public.  Where  it  is  stated  to 
be  used  by  the  public,  it  cannot  be  presumed  to  be  useless 
to  them  ;  but  if  intended  to  be  objected  to  on  *  the  ground  [*  350] 
of  inutility,  it  must  be  so  stated  in  the  plea.  As  to  the 
objection  that  it  ought  to  be  repaired  by  the  commissioners  of  the 
turnpike  by  whom  it  was  erected,  and  who  have  authority  to  raise 
tolls  for  the  purposes  of  the  Act,  I  cannot  find  any  authority  for 
them  to  erect  bridges  under  this  Act.  Where  it  is  necessary  to 
cut  drains  in  the  adjoining  lands,  a  power  is  given  them  to  raise 
arches  over  such  drains ;  but  this  is  a  bridge  built  in  the  highway. 
However,  not  to  proceed  upon  any  such  narrow  view  of  the  case,  I 
will  suppose  they  were  authorised  to  erect  the  bridge  ;  yet  no  fund 
having  been  specially  provided  by  the  Legislature  for  the  repair  of 
it,  the  burden  must  necessarily  fall  where  the  common  law  has 
placed  it,  namely,  on  the  riding.  I  am  aware  of  the  extent  of  this 
opinion,  and  if  the  trustees  under  similar  Acts  throw  this  burden 
generally  on  the  counties,  it  may  be  necessary  to  make  special 
legislative  provision  in* future;  but  this  cannot  vary  the  common- 
law  rule,  and  I  see  no  reason  to  arraign  the  doctrine  in  the  case 
in  5  Burr.,  to  which  I  have  referred.  If,  indeed,  as  it  is  said  in 
1  Eoll.  Abr.  368,  a  man  make  a  new  cut  for  the  benefit  of  his  mill, 
and  build  a  bridge  over  it,  he  shall  be  bound  to  the  repair  of  it 
But  that  is  a  case  where  the  party  is  guilty  of  a  nuisance  in  the 
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first  iDstanoe  in  making  a  new  cut  across  the  highway,  which  the 
public  might  have  prevented,  and  all  along  he  continues  it  for 
his  own  beneBt;  the  case  goes  no  further  than  that,  and  does 
not  apply  to  the  present. 

Grose,  J.:  — 

In  the  present  state  of  the  country,  when  great  improvements 
are  carrying  on,  and  convenient  bridges  are  become  very  necessary, 
this  is  a  most  material  question  to  be  settled.  It  is  no  new  point ; 
for  I  well  remember  the  Olusbume  Bridge  Case,  which  was 
[*  351]  most  ably  *  argued  by  the  counsel  for  the  riding,  who  was  a 
profound  lawyer,  and  had  exerted  great  industry  in  looking 
into  all  the  authorities  on  the  subject,  and  the  case  was  decided 
on  great  consideration.  Since  then  the  same  question  has  come 
before  many  of  the  Judges  at  Nisi  Prius,  and  the  same  doctrine 
has  been  repeatedly  considered  and  acted  upon.  Those  who  then 
doubted  upon  the  subject  did  not  sufficiently  attend  to  this,  that 
the  Stat.  22  Hen.  VIII.  was  founded  on  the  common  law;  and 
the  passages  referred  to  in  2  Inst,  are  very  strong  to  that 
purpose.  Indeed,  Lord  Coke  may  be  said  to  state  this  very  case 
when  he  says,  that  if  a  man  build  a  bridge  for  the  common  good 
of  all  the  subjects,  he  is  not  bound  to  repair  it.  Then  where  no 
particular  person  is  bound  to  the  repair,  how  and  by  whom  shall 
it  be  done  ?  He  had  before  answered  that  question,  —  that  it  shall 
be  repaired  by  the  whole  county.  Mr.  Justice  Aston,  comment- 
ing on  this  doctrine  in  the  Glusbume  Bridge  Case,  says,  that  it 
does  not  relate  to  new  bridges  which  are  not  of  public  utility,  and 
used  by  the  public.  But  the  bridge  in  question  appears  to  be  of 
this  description;  and  like  that  case,  except  in  this  particular, 
which  is  stated  by  the  defendants  themselves  in  their  plea,  that 
this  bridge  was  erected  by  trustees  of  a  turnpike  road,  under  a 
public  Act  of  Parliament ;  and  therefore  I  cannot  suppose  that  it 
was  not  a  public  bridge,  built  for  the  benefit  of  the  public,  ilnd  of 
public  utility,  and  not  merely  for  ornament  or  for  private  benefit. 
This  case  therefore  comes  within  the  rule  laid  down  in  5  Burr., 
which,  having  been  acted  on  ever  since,  it  would  be  dangerous  to 
draw  into  doubt.  There  may  be  attempts  to  make  a  colourable 
use  of  this  doctrine,  as  by  building  bridges  at  first  in  a  slight 
and  imperfect  manner,  for  the  purpose  of  throwing  the  ex- 
[*  352]  pense  immediately  on  the  county ;  but  if  that  were  *  shown, 
I  should  think  that  it  was  a  public  nuisance,  and  indictable. 
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The  general  doctrine,  however,  is  too  firmlj  established  since  the 
case  in  Burrow  to  be  overturned. 

Lawrence,  J. :  — 

The  principle  to  be  collected  from  the  case  of  Glusburrie  Bridge 
is,  that  if  the  bridge  be  of  public  utility,  the  county,  who  derive 
{^vantage  from  it,  must  support  it.  It  so  appears  both  from  the 
report  in  Burrow  and  in  Blackstone.  But  it  is  said  that  we  can- 
not collect  that  the  bridge  in  question  is  of  such  a  description. 
But  when  we  observe  that  it  was  erected  by  trustees  of  a  turnpike 
road  appointed  by  an  Act  of  Parliament,  we  cannot  suppose  that 
it  was  erected  for  other  purposes  than  for  the  public  utility. 
Then  this  was  assimilated  to  the  case  in  1  RolL  Abr.,  because  it 
is  said  that  the  trustees  are  empowered  to  take  tolls.  But  that  is 
supposing  that  the  trustees  are  to  derive  some  private  advantage 
from  the  tolls,  which  is  not  the  case ;  whatever  tolls  are  raised 
must  be  laid  out  on  the  maintenance  of  the  roads.  It  might  as 
well  be  contended  that  if  a  parish  were  to  build  a  new  bridge  on 
a  road  within  their  limits,  they  would  be  bound  to  keep  it  in 
repair  afterwards,  and  that  the  county  would  not  be  liable,  as  that 
the  trustees  are  in  this  case,  because  the  bridge  is  built  in  the 
turnpike  road.  In  truth,  the  trustees  are  merely  substituted  in 
lieu  of  the  parish.  The  case  of  Glusburne  Bridge  has  been  af- 
firmed by  subsequent  decisions.  One  of  these  was  The  King  v. 
The  Inhabitants  of  the  County  of  Lancaster,  where  a  special 
verdict  was  found,  which  was  argued  before  my  Brother  Lb  Blano 
and  myself,  sitting  in  bank  at  Lancaster.  I  mention  this  because 
it  was  in  a  shape  in  which  it  might  have  been  carried  to  another 
tribunal  if  the  parties  had  been  dissatisfied  with  our  opin- 
ion. He  then  read  another  case  of  *  The  King  v.  Tfie  In-  [*  353"] 
habitants  of  the  West  Riding  of  Yorkshire,  M.  28  Geo.  III. 
(infra')}  On  the  authority  of  these  and  the  other  cases  mentioned, 
I  agree  that  there  ought  to  be  judgment  for  the  King. 

1  Tht  King  v.   The    West  Riding  of  a  foot-bridge  till  the  year  1745,  when  it 

Yorkshire,  Mich.  28  Geo.  III.,  B.  R.    The  was  enUirged  to   a  hone-bridge  bj  the 

inhabitauts  of  the  riding  were  indicted  townships,  and  in    1755   to  a  carriage- 

for  not  repairing  a  public  carriage-bridge,  bridge,  at  their  expense.    That  the  rid- 

which  they  were   bonnd  to  repair,  &c  ing  had  never  repaired  it.    There  waa 

Flea,   that   certain  townships  have  im-  another  bridge  which  served  for  the  same 

meraorially  repaired,  and  have  been  ac-  road. 

cnstomed  and  of  right  onght  to  repair,  The  coansel  for  the  prosecntion  insisted 

the  said  bridge;   and  issue  thereon.    It  at  the  trial  that    the  evidence  did  not 

appeared  upon  the  trial  that  this  had  been  prove  the  issue,  which  was  that  the  town- 
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[•354]       ^Le  Blanc,  J.:  — 

If  the  Court  felt  any  doubt  upon  the  question,  the  magni- 
tude of  it  would  have  induced  them  to  have  heard  another  argu- 
ment. But  the  principle  on  which  the  case  in  5  Burr,  was 
determined,  and  which  equally  governs  the  present,  was  not  new 
even  at  that  time ;  for  it  is  laid  down  in  2  Inst,  that  if  a  man  build 
a  bridge  which  is  for  the  public  benefit  the  public  must  repair  it 
That  has  been  acted  upon  down  to  the  period  when  the  Gltisbume 
Bridge  Case  was  decided ;  and  that  again  has  been  recognised  in 
subsequent  cases,  and  particuleurly  in  one  instance,  where  the 
parties  had  an  opportunity,  if  they  had  been  so  advised,  of  carrying 
it  to  the  dernier  ressort.     The  question  then  is,  whether  there  be 


ships  had  immemoriaUy  repaired  a  car- 
riage-bridge;  aa  it  appeared  dearlj  that 
the  carriage-bridge  had  been  first  erected 
within  time  of  memory.  And  Wilson,  J., 
who  tried  the  caase,  was  of  that  opinion ; 
bnt  the  jury  found  for  the  defendants. 

A  new  trial  was  moved  for,  and  Wood, 
Hetwood,  and  Lambe,  for  the  defend- 
ants, showed  cause,  by  contending  that 
though  the  evidence  might  not  strictly 
snpport  the  prescription  as  laid,  yet  if 
by  another  form  of  pleading  the  defend- 
ants would  have  been  entitled  to  a  ver- 
dict on  the  merits,  the  Court  would  not 
be  inclined  to  set  aside  the  verdict.  That 
in  order  to  charge  the  riding  with  the 
repairs  of  a  bridge,  it  must  at  least  ap- 
pear that  it  was  of  public  utility,  which 
this  was  not;  for  the  turnpike  road  ran 
within  a  few  yards,  and  it  was  stated 
that  there  was  another  bridge.  That  the 
townships  would  thereby  get  rid  of  their 
obligation  to  snpport  a  foot-bridge.  This 
was  not  liice  the  case  of  Glusbume  Bridge, 
5  Burr.  2594,  which  was  an  entire  new 
bridge,  sixty  yards  distant  from  the  old 
foot-bridge.  This  was  the  old  foot-bridge 
widened. 

The  counsel  on  the  other  side  were 
stopped  by  the  Court. 

ASHHURST,  J. :  — 

There  must  be  a  new  trial ;  for  by  the 
general  law  it  is  established  that  where  a 
township  or  any  private  individuals  build 
a  new  bridge  and  dedicate  it  to  the  pub- 
lic benefit,  and  it  is  used  by  them,  the 
onus  of  repairing  it  will  fall  upon  the 
county  at  large ;  for  the  county  at  large 


p354]  are  *  bound  to  repair  all  public 
bridges,  unless  they  can  throw  the 
burden  on  some  particular  persons.  Now 
here  the  riding  have  pleaded  that  these 
townships  have  been  immemorially  bound 
to  repair  this  carriage-bridge,  which  can- 
not be  true,  as  it  appeared  from  the  evi- 
dence that  it  was  not  made  a  carriage- 
bridge  till  a  few  years  ago.  Therefore 
there  must  be  a  new  trial. 

BOLLBB,  J. :  — 

The  indictment  states  it  to  be  a  carriage- 
bridge,  and  the  defendants  in  their  plea 
admit  it  to  be  a  carriage-bridge.  Bnt  they 
allege  that  other  persons  are  bound  by 
prescription  to  repair  it.  Now  there  is  no 
evidence  whatever  which  tends  to  support 
that :  on  the  contrary,  it  is  shown  that  this 
never  was  a  carriage-bridge  till  within 
these  few  years,  but  was  a  foot-bridge, 
which  was  kept  in  repair  by  the  town- 
ships. Where  a  party  is  bound  to  repair 
a  foot-bridge,  he  shall  not  discharge  him- 
self by  turning  it  into  a  horse  or  carriage 
bridge,  but  still  he  shall  only  be  bound 
to  repair  it  as  a  foot-bridge,  that  is,  pro 
rata ;  but  otherwise  the  county  are  bound 
to  repair  all  bridges  of  public  utility. 

Grose,  J.,  declared  himself  of  the  same 
opinion. 

The  Court  offered  the  defendants  lib- 
erty to  amend  on  payment  of  costs,  which, 
not  being  accepted  at  that  time. 

Rule  absolute, 

Qtt.  if  the  defendants  did  not  afterwards 
amend  their  plea  before  the  second  trial 
and  obtain  a  verdict? 
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any  distinction  between  this  and  the  other  cases  ?  As  to 
this  not  being  expressly  stated  to  be  for  the  public  benefit,  [•  355] 
it  is  sufficient  when  the  indictment  states  that  the  bridge 
was  used  for  all  the  King's  subjects.  Then  it  is  said  that  this  was 
not  built,  as  in  other  cases  mentioned,  by  a  private  individual, 
but  by  trustees  under  an  Act  passed  for  making  a  public  road. 
If,  however,  the  cases  are  to  be  distinguished  on  this  ground,  this 
rather  appears  to  be  a  stronger  case  than  the  others ;  because  the 
bridge  was  built  by  trustees  under  an  Act  of  Parliament,  to  which 
the  defendants  must  be  considered  as  parties  and  assenting,  and  by 
those  to  whom  the  Legislature  have  delegated  the  trust  of  deter- 
mining whether  it  were  proper  to  build  the  bridge :  it  is  therefore 
a  stronger  case  against  the  defendants  than  where  an  individual 
has  in  the  first  instance  exercised  his  own  discretion.  If  any  in- 
convenience be  to  ensue  from  this  decision,  it  must  be  provided  for 
by  the  Legislature  in  future  Acts  of  this  description.  The  clause 
referred  to  in  the  Act  which  enables  the  trustees  to  cut  drains  and 
throw  arches  over  them  is  confined  to  grounds  lying  contiguous  to 
the  roads,  and  was  merely  for  the  purpose  of  excusing  them  from 
being  considered  as  trespassers,  and  not  by  way  of  throwing  on 
them  an  additional  burden  of  repairing  such  bridges.  And  the 
subsequent  clause,  which  provides  "  that  nothing  in  this  Act  con- 
tained shall  be  construed  to  be  a  discharge  of  any  riding,  &c.,  or 
person,  for  making,  repairing,  <&c.,  any  road,  bridge,  causeway,  arch, 
drain,  or  sewer,  which  they  have  been  accustomed,  or  of  right 
ought  to  make,  repair,  &c.,  by  reason  of  any  tenure,  or  by  any  law, 
ancient  usage,  or  custom,"  affords  an  argument  that  this  Act  was 
not  intended  to  make  any  alteration  as  to  the  general  legal  liability 
under  the  Stat.  22  Hen.  VIII.,  or  by  the  common  law, 
either  as  to  the  repair  of  roads  or  bridges.  *  If  this  be  the  [*  356] 
true  construction,  then  it  stands  thus  :  Certain  persons  are 
enabled  by  law  to  make  a  public  bridge,  and  by  the  general  law  be- 
fore public  bridges  were  repairable  by  the  public  ;  and  by  the  clause 
referred  to,  the  Legislature  in  the  particular  Act  have  in  efifect 
provided,  that  notwithstanding  that  Act  the  same  persons  should 
continue  liable  as  were  before  liable  to  the  repair  of  bridges,  &c. 
Then  the  defendants  must  be  liable  in  this  case,  there  being 
nothing  shown  to  exempt  them,  and  throw  the  burden  on  others. 

Judgment  for  tfie  Crovm, 
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Bex  v.  Inhabitants  of  St.  Giles,  Cambridge. 

5  MaiUe  &  Selw^n,  260-267  (17  B.  R.  320). 
Highway.  —  Liability  of  Parish  to  repair, 

[260]     Indictment  against  a  parish  fur  non-repair  of  a  highway  lying  within  it; 
plea,  that  the  inhabitants  of  another  parish  have  repaired,  and  been  used 
and  accustomed  to  repair,  and  of  right  ought  to  have  repaired.    Hddj  ill,  for 
the  plea  ought  to  have  shown  a  consideration. 

Presentment  for  not  repairing  a  highway  in  the  parish  of  St 
Giles,  Cambridge.  Plea,  that  the  inhabitants  of  the  parish  of  Great 
St.  Mary,  in  the  town  of  Cambridge,  from  time  whereof,  &c.,  until 
the  passing  of  the  Act  37  Geo.  Til.,  c.  179,  have  repaired,  and  been 
used  and  accustomed  to  repair,  and  during  all  that  time  of  right 
ought  to  have  repaired,  and  but  for  the  passing  of  the  said  Act,  and 
the  provisions  therein  made  respecting  the  repairs  of  the  said  part 
of  the  said  King's  common  highway  in  the  presentment  mentioned 
to  be  in  decay,  from  the  passing  of  the  said  Act  hitherto  of  right 
ought  to  have  repaired,  and  still  of  right  ought  to  repair,  the  said 
part  of  the  said  highway,  when  and  as  often  as  it  hath  been  or 
may  be  necessary;  and  that  by  the  said  Act,  intituled,  &c.,  it  was, 
among  other  things,  enacted,  that  the  said  part  of  the  said  high- 
way (setting  it  out)  should,  from  and  after  the  passing  of  the  said 
Act,  be  repaired  by  trustees  therein  mentioned;  and  that  the 
inhabitants  of  Great  St  Mary  should  be  exempted  from  repairing 
the  same,  in  consideration  of  £150  agreed  to  be  contributed  by 
them  towards  the  expense  of  making  and  repairing  the  same ;  and 
that  in  and  by  the  said  Act  it  was  further  declaped  that  the  said 
Act,  and  all  the  powers  thereby  given,  should  commence  and  take 
effect  the  day  the  same  should  receive  the  royal  assent,  and  should 
continue  thenceforth  for  twenty-one  years  next  ensuing, 
[*  261]  and  thence  to  the  end  of  the  next  session  *  of  Parliament; 
and  that  the  said  Act  is  in  full  force.  Without  this,  that 
the  inhabitants  of  the  said  parish  of  St  Giles  the  said  part  of  the 
highway  ought  to  repair  and  amend,  when  and  so  often  as  should 
be  necessary,  as  by  the  said-  presentment  is  above  supposed,  &c. 
Demurrer.    Joinder. 

This  case  was  argued  partly  in  the  last  term,  and  again  on  this 
day. 

Marryat,  in  support  of  the  demurrer,  took  several  exceptions  to 
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the  plea ;  1st,  Because  the  highway,  lying  wholly  without  the  parish 
of  St.  Mary,  the  parish  is  nevertheless  charged  with  the  repairs  by 
prescription,  without  showing  any  consideration ;  whereas  prescrip- 
tion imports  a  lawful  beginning,  which,  where  there  is  no  common- 
law  liability,  must  have  arisen  from  some  consideration ;  so  that 
the  defendants,  if  they  would  plead  that  another  ought  to  repair, 
ought  to  show  for  what  cause ;  as  ratione  tenures,  or  by  reason  of 
inclosure ;  though  it  is  otherwise  if  a  corporation  be  charged,  be- 
cause they  may  be  bound  without  consideration.  But  this  is  the 
first  instance  of  a  parish,  which  of  common  right  ought  to  repair 
all  the  highways  within  it,  attempting  to  shift  the  burden  upon 
others,  without  showing  in  what  manner  they  became  bound  to 
repair. 

2dly,  Supposing  the  plea  good  to  chaige  the  parish  of  St.  Mary 
in  the  first  instance,  the  Act  of  Parliament,  which  has  exempted 
this  parish  from  the  repair,  throws  the  burden  back  again  upon 
the  defendants,  who  are  liable  at  common  law :  Bex  v.  Inkabitants 
of  Sheffield,  2  T.  R.  106  (1  Pu  R  442) ;  which  burden  is  not 
removed  from  *  them  by  the  interposition  of  trustees  for  [*  262] 
the  repair  of  the  highway,  because. the  trustees  are  only  in 
aid,  not  in  lieu  of  the  parish :  Bex  v.  St.  George*$,  ffanover  Square, 
3  Camp.  222  (13  R  R.  792) ;  being  appointed  but  for  a  term, 
and  not  being  compellable  to  repair  beyond  the  means  in  their 
hands ;  and  therefore  the  general  turnpike  Act,  13  Geo.  III.,  c.  84, 
s.  33,  contemplates  that  the  parish,  and  not  the  trustees,  are  indict- 
able ;  but  if  the  trustees  were  indictable,  yet  the  plea  is  ill,  because 
it  ought  to  have  shown  with  certainty,  by  naming  the  trustees, 
on  whom  the  burden  lay :  Bex  v.  T/ie  Inhabitants  of  Bridekirk, 
11  East,  304  (10  R  R  514). 

3dly,  The  plea  is  informal,  because  it  amounts  to  the  general 
issue ;  for  upon  not  guilty  it  would  have  been  competent  to  prove 
the  liability  of  the  trustees.  Bex  v.  St.  George's,  Sanover  Square^ 
3  Camp.  222  (13  R  R  792). 

4thly,  The  plea  ought  not  to  have  concluded  with  a  traverse  of 
the  defendants'  liability.  Bichardson  v.  Mayor  of  Orford,  2  H.  BL 
182  (3  R  R  579). 

Gaselee,  contra^  as  to  the  last  objection,  contended  that  it  was 
the  invariable  practice  to  conclude  with  a  like  traverse  to  the 
present.  See  Crown  Circ.  Assist.,  ed.  1787, 402,  404 ;  5  Burr.  2594. 
As  to  the  other  objection  of  form,  he  argued  that  oftentimes  matter 
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may  be  pleaded  specially,  though  it  may  be  given  in  evidence  on 
the  general  issue;  as  in  conspiracy,  the  defendant  may  plead  a 
legal  prosecution,  Cro.  Eliz.  87;  in  assumpsit,  payment,  1  Salk. 
394 ;  in  debt,  a  release,  1  Salk.  394.  Yet  all  these  may  be  proved 
on  the  general  issue ;  and  therefore  to  demur  to  this  plea  because 
it  amounts  to  the  general  issue,  without  more,  is  not  enough,  for 
it  is  in  the  discretion  of  the  Court  whether  the  plea  shall  be 

allowed  or  not. 
[*  263]       *  With  respect  to  the  .first  objection,  he  admitted  the 

doctrine  of  Lord  Coke  (13  Co.  Eep.  33 ;  1  Hawk.  P.  C,  c.  76), 
that  a  particular  person  cannot  be  bound  by  prescription,  viz.,  that 
he  and  all  his  ancestors  have  repaired,  if  it  be  not  in  respect  of 
the  tenure  of  his  land,  or  because  that  he  hath  the  land  adjoining ; 
aliter  of  a  corporation.  And  the  distinction  seems  founded  on  this, 
because  the  act  of  the  ancestor  cannot  charge  the  heir  without 
profit ;  but  a  corporation,  which  hath  a  lawful  being,  may  be  charged, 
that  they  and  their  predecessors  time  out  of  mind  have  repaired, 
for  the  predecessors  may  bind  their  successors ;  and  as  in  judgment 
of  law  a  corporation  never  dies,  if  it  were  ever  bound  to  repair,  it 
must  needs  continue  to  be  so.  Now,  though  there  is  no  precedent 
for  charging  the  inhabitants  of  a  parish  with  the  repairs  of  a  high- 
way situate  without  the  parish,  yet  there  seems  as  good  reason  for 
charging  them  in  a  case  like  the  present  with  the  amendment  of 
a  highway,  as  there  is  for  charging  a  part  of  a  parish  in  exclusion 
of  the  parish  at  large  with  the  amendment  of  highways  within  it; 
both  are  alike  against  common  right ;  yet  is  it  the  daily  practice 
in  pleading  to  charge  the  inhabitants  of  a  township  that  they  have 
immemorially  repaired,  without  showing  any  consideration;^  the 
reason  of  which  may  be,  that  though  not  actually  a  corporation, 
they  being  a  body  subsisting  by  succession,  may  have  been  deemed 
a  qiiasi  corporation.     In  Bex  v.  Marton,  Andr.  276,  and  Hex  v. 

Oreat  Broughton,  5  Burr.  2700,  it  was  not  doubted  that 
[*  264]  an  indictment  against  the  inhabitants  *  of  a  division  of 

a  parish,  alleging  that  they  had  immemorially  repaired, 
would  be  sufficient.  And  if  a  consideration  may  be  implied  in  the 
case  of  a  corporation,  which  is  sometimes  said  to  be  the  reason 
why  prescription  without  more  is  good  against  them,  why  may  it 

1  MSS.precedetita  to  this  effect,  signed  Cir.  Aasist.  404;  4  Wentw.  Plead.  164; 
by  Yates,  J.,  and  bj  Chambre,  J.,  when  and  Rex  v.  West  Riding  of  York,  5  Burr, 
at  the  bar,  were  referred  to.    Aliio,  Cro.    2594. 
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not  also  be  presumed  in  this  case  that  at  some  period  before  time 
of  memory  lands  were  granted  in  trust  for  the  parish  of  St  Mary, 
in  respect  of  which  they  are  bound  to  repair  ?  or  that  the  passage 
over  this  land,  being  more  beneficial  to  them  than  to  others,  they 
took  on  themselves  the  repair  of  the  highway,  in  consideration  of 
having  the  land  dedicated  to  this  purpose  ?  As  to  the  remaining 
objection,  that  the  Act  of  Parliament,  by  removing  the  burden  from 
St.  Mary's  parish,  throws  it  back  upon  the  defendants,  it  is  observ- 
able that  in  Rex  v.  Sheffield  the  duty  of  repairing  was  originally 
cast  upon  the  parish  by  the  same  authority  which  empowered  the 
making  of  the  highway ;  for  the  Act  of  Parliament,  by  virtue  of 
which  the  highway  was  made,  directed  that  the  highways  to  be 
made  in  pursuance  of  that  Act  should  be  highways  to  all  intents 
and  purposes,  and  should  be  repaired  as  such ;  and  at  the  same 
time  exempted  the  township  of  Sheffield,  which  would  otherwise 
have  been  liable  to  repair.  But  in  this  case  the  road  is  an  ancient 
road,  repairable,  as  far  as  appears,  from  all  time  by  St  Mary's 
parish,  from  the  burden  of  which  they  have  purchased  their  ex- 
emption by  an  equivalent  agreed  to  be  paid  to  the  trustees.  It 
would  be  strange,  therefore,  if  under  this  agreement  the  Act  should 
be  held  to  relieve  the  parish  of  St  Mary  at  the  expense  of  the 
defendants,  who  are  strangers  to  the  agreement ;  the  intention  of 
the  Act  plainly  being  to  substitute  the  trustees  for  the  parish  of 
St.  Mary. 

♦Lord  Ellenborough,  C.  J.  —  Although  this  case  has  [*265] 
led  to  great  length  of  discussion,  I  confess  that  my  mind 
has  not  been  much  advanced  since  the  first  opening  of  the  argu- 
ment. The  principle  of  law  I  take  to  be  clear,  that  the  inhabitants 
of  a  parish  are  liable  of  common  right  to  repair  the  highways  lying 
within  it,  unless  they  can  show  that  this  burden  is  cast  upon  some 
other  persons,  under  an  obligation  equally  durable  with  that  which 
would  have  bound  the  parish,  which  obligation  must  arise  in  re- 
spect of  some  consideration  of  a  nature  as  durable  as  the  burden 
cast  upon  them.  Now  in  the  present  case  nothing  of  this  kind 
appears ;  but  all  that  is  alleged  is,  that  the  parish  of  St.  Mary  has 
immemorially  repaired.  This  I  hold  to  be  insufficient ;  and,  there- 
fore, the  defendants  having  failed  to  show  any  consideration  bind- 
ing upon  the  persons  whose  liability  they  would  needs  substitute, 
the  burden  must  rest  with  themselves.  I  do  not  go  into  the  ques- 
tion touching  the  effect  of  the  exemption,  because  my  opinion  is 
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founded  on  this,  that  no  consideration  being  pointed  out  whereby 
to  subject  the  inhabitants  of  the  parish  of  St.  Maiy  to  the  repara- 
tion of  a  highway  lying  in  aliena  parochia,  the  law  will  not  cast 
this  burden  upon  them.  To  hold  otherwise  would,  I  think,  be 
raising  a  doubt  as  to  the  common-law  liability  of  parishes  to  amend 
their  own  highways.  It  appears  to  me  that  the  defendants  are 
liable,  inasmuch  as  they  have  not  shown  any  others  who  are. 

Bayley,  J.  —  I  am  entirely  of  the  same  opinion.  There  is  not 
any  case  which  looks  to  an  obligation  like  the  present 
[•266]  Particular  persons  cannot  be  charged  by  •prescription 
without  showing  a  consideration;  but  a  corporation  sole 
or  aggregate  may  be  bound  to  repair  by  usage  or  prescription,  with- 
out more.  Here  I  find  no  consideration  alleged ;  and  Mr.  Gaselee 
was  put  to  great  difficulty  in  suggesting  any.  It  was  suggested  by 
him  that  the  land  over  which  the  highway  lies  might  originally 
have  been  dedicated  to  the  public,  in  consideration  that  the  parish 
of  St  Mary,  who  were  chiefly  benefited  by  it,  would  undertake  the 
burden  of  its  reparation.  This  struck  me  at  first  as  plausible ;  but 
upon  consideration  I  think  that  this  cannot  be,  because  the  in- 
habitants of  a  parish  cannot,  as  if  they  were  a  corporation,  bind 
their  successors ;  if  they  could,  and  were  to  become  once  liable,  they 
must  remain  so  for  ever,  however  useless  the  highway  might  in 
after  ages  turn  out  to  be. 

HoLROYD,  J.^  —  I  am  of  the  same  opinion.  The  only  ground  of 
distinction  that  can  be  suggested  between  this  case  and  the  case 
where  particular  individuals  are  to  be  charged  has  been  suggested; 
viz.,  that  inasmuch  as  a  parish  is  composed  of  a  body  of  inhabitants 
which  has  continuance  by  succession  in  like  manner  as  a  corpora- 
tion, a  parish  may  also  be  charged  as  a  corporation,  although  like 
it  the  parish,  individually,  is  perpetually  changing.  It  has  been 
said  that  it  might  have  been  for  the  convenience  of  the  parish  of 
St.  Mary  that  this  land  was  dedicated  to  the  public  for  the  purpose 
of  a  highway ;  and  that  in  consideration  of  this  boon  the 
[•  267]  parish  might  have  taken  on  themselves  the  burden  of  •  its 
reparation.  But  I  think,  upon  reflection,  that  this  could 
not  be  a  legal  consideration  binding  on  the  successors,  because 
a  burden  might  thereby  be  imposed  on  them  beyond  the  benefit 
which  they  were  to  receive ;  for  they  would  have  to  repair  the 
highway  not  only  for  their  own  use,  but  also  for  the  public.  This 
^  Abbott,  J.,  was  absent. 
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plea  then  is  improperly  pleaded ;  for  when  the  highway  lies  out  of 
the  parish,  a  consideration  must  be  shown.  I  say  nothing  as  to 
the  form  of  pleading  where  the  highway  lies  within  a  township  or 
division  of  a  parish,  which  is  charged  with  the  repairs. 

Judgment  for  the  Crown. 

Bex  V.  InhaUtants  of  Eoclesfleld. 

1  B.  &  Aid.  34^-661  (19  R.  R.  335). 

Highway.— '  LiabUtty  by  Immemorial  User  of  District  within  Parish. 

iDdictment  against  the  inhabitants  of  a  parish  for  not  repairing  a  road.  [848] 
Plea,  that  the  Inhabitants  of  a  particular  district  within  the  parish  have 
iinmemorially  repaired  all  the  roads  within  that  district,  of  which  the  road  in- 
dicted was  one.    Heldj  that  this  plea  was  good,  although  it  did  not  state  any 
consideration  for  the  liability  of  the  inhabitants  of  the  district 

This  was  an  indictment  (in  the  common  form)  against  the 
inhabitants  of  the  parish  of  Ecclesfield  for  the  non-repair  of  a 
common  highway  there.  Plea,  as  to  part  of  the  road  indicted, 
that  the  inhabitants  of  a  certain  district  or  division,  in  the  town- 
ship of  Bradfield,  in  the  said  parish  of  Ecclesfield  called  Ones 
Acre  and  Oughty  Bridge,  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  have  repaired  and  amended,  and  have  been 
used  and  accustomed  to  repair  and  amend,  and  of  right  ought  to 
have  repaired  and  amended,  and  still  of  right  ought  to  repair  and 
amend,  when  and  so  often  as  it  hath  been  or  shall  be  necessary, 
such  and  so  many  of  the  common  highways  situate  in  the  said 
district  or  division  of  Ones  Acre  and  Oughty  Bridge  as  would 
otherwise  be  repairable  and  amendable  by  the  inhabitants  of  the 
said  parish  at  large.  The  plea  then  stated  that  the  part  of  the 
said  road  indicted  was  situate  in  the  district,  and  would,  but  for 
the  said  prescription  or  usage,  be  repairable  and  amendable  by  the 
parish  at  large;  and  concluded,  that  by  reason  of  the  premises 
the  inhabitants  of  the  said  district  or  division  of  Ones  Acre  and 
Oughty  Bridge,  in  the  township  of  Bradfield,  in  the  said  parish 
of  Ecclesfield,  during  all  the  time  last  aforesaid,  ought  to  have 
repaired  and  amended,  and  still  ought  to  repair  and  amend,  the 
same  part  of  the  said  common  highway,  so  ruinous,  miry,  deep, 
broken,  and  in  decay,  in  the  introductory  part  of  their  plea  par- 
ticularly mentioned,  when  and  so  often  as  it  hath  been  and 
*  shall  be  necessary ;  and  that  the  inhabitants  of  the  said  [*  349] 
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parish  at  large  ought  not  to  be  charged  with  the  repairiDg  and 
amending  the  same.  And  this,  &c.  Wherefore,  &c.  There  were 
similar  pleas  as  to  the  other  parts  of  the  road  indicted,  lying 
within  other  districts  in  the  parisL  Issues  having  been  taken  on 
these  pleas,  the  case  was  tried  at  the  Summer  Assizes,  1816,  for 
the  county  of  York,  before  Wood,  B.  ,  when  a  verdict  was  found 
for  the  defendants  upon  all  the  issues.  In  the  following  term, 
J.  Williams  moved  to  enter  up  judgment  for  the  Crown,  non 
obstante  veredicto,  on  the  ground  that  all  the  pleas  were  defective. 
When  cause  was  shown,  the  Court  ordered  the  question  to  be 
put  into  the  form  of  a  special  case,  which  was  argued  in  last 
Michaelmas  Term. 

J.  Williams,  for  the  Crown,  stated  that  this  was  a  new  ques- 
tion, although  for  a  long  time  it  seemed  to  have  been  considered 
as  res  judicata,  from  the  uniform  course  of  the  precedents.  The 
principle  which  governs  cases  of  this  sort  is  the  same  as  that  which 
applies  to  bridges ;  for  a  parish,  with  respect  to  highways,  stands 
in  the  same  situation  as  a  county  with  respect  to  bridges.  Lord 
Coke,  in  his  Commentary  on  the  Statute  of  Bridges,  says,  2  Ins. 
700 :  "  Some  persons,  spiritual  or  temporal,  incorporate  or  not 
incorporate,  are  bound  to  repair  bridges,  ratume  ienurce  suce  ter- 
rarum  sive  tenementorum,  and  some  ratione  proescriptionis  tantum. 
Batione  tenurce,  by  reason  that  they,  and  those  whose  estate  they 
have  in  the  lands  or  tenements,  are  bound  in  respect  thereof  to  re- 
pair the  same.  Batione prcescriptionis  tantum;  but  herein 
[*  350]  there  is  a  diversity  between  bodies  politic  or  *  corporate, 
spiritual  or  temporal,  and  natural  persons;  for  bodies 
politic  or  corporate,  spiritual  or  temporal,  may  be  bound  by  usage 
and  prescription  only,  because  they  are  local,  and  have  a  succes- 
sion perpetual ;  but  a  natural  person  cannot  be  bound  by  act  of  his 
ancestors  without  a  lien  or  binding  and  assets.  *  There  is,  there- 
fore, a  clear  distinction  between  natural  persons  and  corporations. 
So  in  21  Edw.  IV.,  Mich.  Term,  pi.  3,  the  same  distinction  prevails. 
Now,  by  natural  persons  must  be  meant  either  individuals,  or  the 
collections  of  individuals,  as  the  inhabitants  of  particular  dis- 
tricts. If  so,  then  the  inhabitants  of  a  district  cannot  be  bound 
ratione  prcescriptionis  tantum.  The  same  rule  is  to  be  deduced 
from  Keilwey,  52,  pi.  4,  where  the  point  was  with  respect  to 
charging  individuals  ratione  tenurce.  These  latter  words,  indeed, 
imply  a  consideration ;  and  on  this  ground,  in  Bex  v.  Kerrison, 
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1  M.  &  S.  435  (14  R  R  491),  it  was  held  that  they  were  of  so 
technical  a  description  that  they  could  not  be  supplied  by  equiv- 
alent expressions,  such  as  "  owner  and  occupier  of  a  certain  navi- 
gation.'  In  Rex  V.  The  Inhabitants  of  Bridekirk,  11  East,  304 
(10  R  R  514),  the  plea  stated  a  consideration.  For  there  it  set 
out  that  the  parish  was  divided  into  districts  (naming  them),  and 
stated  a  custom  for  all  the  districts  separately  and  respectively  to 
repair  their  own  roads.  Each  district  was,  therefore,  exempted 
from  the  repair  of  all  roads  not  within  it.  That  was  a  considera- 
tion for  its  repairing  its  own  roads.     In  The  King  v.  £ardisland, 

2  Camp.  494,  the  pleas  were  similar.  There  is  in  this  plea  no 
traverse  of  the  liability  of  the  parish  at  large  to  repair.  That  is 
another  objection.  In  Bex  v.  The  Inhabitants  of  the  West  Biding 
of  Yorkshire,  Gltcsbume  Beck  Case,   5  Burr.    2594,   that 

•  traverse  was  introduced;  and  though  Mr.  Serjeant  Wil-  [*  351] 
liams  in  his  note,  2  Saund.  159  e,  says  that  such  traverse 
is  demurrable,  that  is  not  so.  Bex  v.  The  Inhabitants  of  the 
County  of  Glamorgan,  2  East,  356  n.  (6  R  R  450  n.),  contained 
the  same  traverse ;  and  the  better  precedents  always  have  inserted 
it  This  case  is  decided  by  Bex  v.  St  Giles,  Cambridge,  5  M. 
&  S.  260  (p.  666,  ante).  That  was  an  indictment  against  the 
parish  of  St  Giles  for  not  repairing  a  highway  situated  within  it 
The  parish  pleaded  that  the  inhabitants  of  the  parish  of  St  Mary's, 
from  time  immemorial,  had  repaired,  and  of  right  ought  to  have 
repaired,  and  still  of  right  ought  to  repair,  the  road  indicted. 
That  was,  therefore,  a  plea  charging  the  inhabitants  of  St  Mary's 
ratione  prcescriptionis  tantum.  The  Court  there  held  that  it  was 
necessary  to  state  a  consideration  for  that  prescription,  and  the 
plea  was  held  bad  on  that  account  He  then  referred  to  Bex  v. 
The  Inhabitants  of  Bagley,  12  Mod.  697;  Crown  Circuit  Assistant, 
p.  227,  and  Bex  v.  Great  BrougUon,  5  Burr.  2700. 

Littledale,  contra,  contended  that  if  a  traverse  were  necessary, 
that  there  was  one  in  this  case;  for  the  plea,  after  stating  the 
liability  of  the  inhabitants  of  particular  districts  to  repair  and 
amend  the  road,  concluded  thus :  "  And  that  the  inhabitants  of 
the  said  parish  at  large  ought  not  to  be  charged  with  the  repairing 
and  amending  the  same."  This,  therefore,  is  a  traverse  quite 
sufficient,  if  any  traverse  at  all  were  necessary,  which  it  is  not 
[He  was  then  stopped,  as  to  this  part  of  his  argument,  by  the 
Court,  who  said  that  certainly  this  was  a  sufficient  traverse, 
VOL.  XII.  —  43 
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[*  352]  if  any  traverse  was  required.  ]  As  *  to  the  other  point 
respecting  the  consideration  for  the  prescriptive  liability 
of  the  inhabitants  of  a  particular  district,  no  argument  can  be 
drawn  from  the  form  of  plea  in  Bex  v.  Bridekirk ;  for  that  was 
adopted  only  with  a  view  to  let  in  evidence  of  the  custom  of  repair- 
ing in  the  other  districts  of  the  parish.  That  form  of  pleading 
was  also  recommended  by  Mr.  Serjeant  Williams,  in  2  Saund 
159  c,  in  the  notes  to  Bex  v.  Staughton,  and  was  adopted  in  Bex 
V.  T?ie  Inhabitants  of  Leominster,  2  Saunders.  159,  note.  But  the 
form  adopted  here  is  the  usual  one.  Formerly,  indeed,  the  prece- 
dents were  generally  of  an  immemorial  prescription  to  repair  a 
particular  road,  it  being  considered  doubtful  whether  an  imme- 
morial prescription  could  attach  on  modem  roada  When  that 
was  established,  the  present  form  of  plea  was  adopted.  This  form 
of  pleading  is  found  in  Bex  v.  The  Inhabitants  of  Stretford, 
2  Ld.  Eaym.  1169;  and  though  errors  were  there  assigned,  this 
objection  was  never  taken.  In  Bex  v.  Oreat  Broxighton,  Mr.  J. 
AsHHURST  says :  **  If  you  lay  a  charge  upon  persons  against  com- 
mon right,  you  must  show  how  they  are  bound.  It  is  not  enough 
to  show  that  they  immemorially  ought  to  repair;  it  must  be 
shown  that  they  have  repaired.  *  That  is  shown  here ;  and  that 
is  the  way  of  showing  how  they  are  bound  here.  So  in  Bex  v. 
The  Inhabitants  of  Sheffield,  2  T.  R  106  (1  R  R  442),  the  same 
learned  Judge  says :  "  Where  the  indictment  is  against  a  township 
or  particular  persons,  it  must  allege  that  from  time  immemorial 
they  are  bound  to  repair.  *  In  Bex  v.  Marton,  And.  276,  and  Bex 
V.  Penderryn,  2  T.  R  514,  the  same  point  was  ruled  But  it 
never  was  a  question  in  any  of  these  cases  whether  any- 
[*  353]  thing  more  than  a  prescription  to  repair  need  be  *  stated. 
In  Bex  V.  The  Inhabitants  of  the  West  Biding  of  Yorkshire, 
5  Burr.  2594,  and  in  Bex  v.  The  Inhabitants  of  the  West  Biding  of 
Yorkshire,  2  East,  353  n.  (p.  663,  ante),  the  same  form  of  plead- 
ing was  adopted ;  and  no  objection  was  ever  taken  on  this  ground 
The  uniform  course  of  the  precedents  printed,  as  well  as  MSS. ,  is 
in  favour  of  this  plea.  But  even  supposing  a  consideration  to  be 
necessary,  it  may  be  inferred  from  the  word  **  inhabitants ;  *  for 
inhabitants  means  here  occupiers  of  land  within  the  district 
Then  charging  them  as  occupiers  of  land  is  in  efifect  charging 
them  ratione  of  their  occupation  of  the  land ;  and  so  there  would 
be  a  consideration,  viz.,  the  occupation  of  the  land  laid  in  this 
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case.  In  the  common  case  of  ratione  tenurce  you  indict  the  tenant 
of  the  land.  But  an  argument  is  founded  on  this,  that  here  non 
constat  but  that  the  inhabitants  of  this  district  may  be  liable  to 
repair  the  other  roads  of  the  parish:  so  they  may;  but  that  is 
not  conclusive  at  all.  The  inhabitants  of  hundreds  often  repair 
bridges  within  the  hundred,  and  yet  contribute  also  to  the  general 
county  bridge  rate.  So  inhabitants  liable  to  the  repair  of  a  par- 
ticular chapel,  nevertheless  contribute  to  the  church  rate.  And.  32. 
Here  the  inhabitants  of  a  district  may  be  considered  as  tanquam 
a  corporation,  and  all  the  arguments  relative  to  corporations  apply 
to  them.  If  so,  then  even  on  the  authorities  quoted  by  the  other 
side  it  is  sufficient  to  charge  them  by  prescription.  If  a  consider- 
ation be  necessary  to  be  stated,  it  must  also  be  proved :  and  how 
can  an  immemorial  consideration  be  proved  at  Nisi  Frius. 

*  J.  Williams,  in  reply,  observed  that  the  same  argu-  [*  354] 
ment,  as  to  the  course  of  the  precedents,  had  been  equally 
pressed  in  the  case  of  B,  v.  St.  Giles,  Cambridge,  and  had  failed 
there.  In  the  cases  quoted  the  objection  was  never  taken  and 
overruled.  As  to  the  word  "  inhabitants  "  importing  a  considera- 
tion, the  same  would  apply  to  "  owner  "  and  "  occupier ; "  yet  those 
words  were  held  insufficient  in  Bex  v.  Kerrison,  A  consideration 
might  easily  have  been  stated  and  proved,  by  showing  that  the 
inhabitants  of  this  district  did  not  repair  the  other  roads  in  the 
parish.  Cur,  adv,  vult 

Lord  Ellenborough,  C.  J.,  now  delivered  the  judgment  of  the 
Court 

This  case  stood  over  that  the  Court  might  look  into  the  case  of 
Bex  V.  St  Giles,  Cambridge.  It  was  an  indictment  against  the 
parish  of  Ecclesfield  for  not  repairing  a  road.  The  defendants 
pleaded  as  to  part  of  the  road  "  that  the  inhabitants  of  a  certain 
district  or  division  in  the  township  of  Bradfield,  in  the  said 
parish,  called  Ones  Acre  and  Oughty  Bridge,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  have  repaired,  and  have 
been  used  and  accustomed  to  repair,  and  of  right  ought  to  have 
repaired,  and  still  of  right  ought  to  repair,  such  of  the  said  high- 
ways in  that  district  or  division  as  would  otherwise  be  repairable 
by  the  inhabitants  of  the  parish  at  large,  and  that  the  part  pleaded 
to  in  that  plea  was  within  that  district  or  division;  that  the  dis- 
trict or  division  ought  to  have  repaired  it,  and  the  parish  ought 
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not"  There  were  other  similar  pleas  as  to  other  parts  of  the 
road  indicted.  Issues  were  taken  upon  these  pleas,  and  a 
[*  355]  *  verdict  having  been  found  for  the  defendants,  an  applica- 
tion was  made  to  the  Court  to  arrest  the  judgment,  or  to 
enter  judgment  for  the  Crown,  notwithstanding  the  verdict  And 
the  Court  directed  that  the  matter  should  be  discussed  before  them 
upon  a  special  case,  which  was  done  accordingly.  Two  objections 
were  taken :  first,  that  it  is  necessary  to  show  some  consideration 
to  sustain  a  charge  upon  the  inhabitants  of  any  particular  division 
of  a  parish  to  the  repair  of  its  highways,  which  is  not  done  in 
this  plea ;  and,  secondly,  that  the  plea  does  not  conclude  with  a 
traverse  of  the  obligation  of  the  inhabitants  of  the  parish  at  large. 
The  case  has  been  argued  before  us,  and  in  the  course  of  the  ai^u- 
ment  we  declared  that  we  thought  there  was  no  weight  in  the 
second  objection ;  because,  supposing  such  a  traverse  to  be  neces- 
sary, the  conclusion  in  this  plea,  in  the  words  "  and  that  the 
inhabitants  of  the  said  parish  at  large  ought  not  to  be  charged, ' 
was,  in  our  opinion,  a  sufficient  and  effectual  traverse.  In  sup- 
port of  the  first  objection  it  was  urged  that  the  obligation  upon 
the  inhabitants  of  a  parish  to  repair  the  highways  within  it  is 
analogous  to  the  obligation  upon  the  inhabitants  of  a  county  to 
repair  the  bridges  within  the  county ;  and  that  the  inhabitants  of 
the  larger  district  are  primd  facie  subject  to  the  obligation,  and 
cannot  discharge  themselves  from  it,  without  showing,  in  certain, 
some  other  person  or  persons,  either  natural  or  politic,  who  are 
subject  to  it  It  was  further  contended,  upon  the  authority  of 
Lord  Coke's  Commentary  on  the  Statute  of  Bridges,  that  although 
a  body  politic  may  be  charged  in  these  cases  raiione  prasscriptionis 
tantuTTiy  yet  natural  persons  cannot  be  so  charged;  but 
[*356]  that,  in  order  to  charge  *them  some  good  consideration 
for  the  charge  must  be  shown,  such  as  the  tenure  of  their 
lands  or  tenements ;  and  it  was  said  that  the  inhabitants  of  a 
particular  portion  of  territory  are  to  be  considered  as  natural  per- 
sons ;  much  reliance,  also,  was  placed  upon  the  case  of  The  King 
v.  The  Inhabitants  of  St.  Giles,  in  Cambridge,  lately  decided  in 
this  Court;  we  are  of  opinion,  however,  that  the  plea  in  this  case 
is  good,  and  that  judgment  ought  to  be  given  for  the  defendants. 
The  plea  alleges,  in  substance,  that  the  inhabitants  of  a  particular 
division  of  the  parish  named  in  the  plea  have  from  time  imme- 
morial actually  repaired  the  highway  in  question,  and  ought  to 
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have  done  so ;  so  that  it  is  not  open  to  the  objection  which  pre- 
vailed in  some  of  the  cases  quoted  in  the  argument,  wherein  the 
allegation  was  only  "  that  the  inhabitants  of  the  minor  district 
immemorially  ought  to  repair,  and  there  was  no  averment  that 
they  had  in  fact  done  so.  *  The  plea  in  the  present  case  is  con- 
formable to  the  general  course  of  precedents,  both  of  indictments 
and  pleas,  relating  to  highways  and  bridges.  Two  instances  only 
of  a  different  form  of  pleading  were  mentioned  at  the  bar :  first, 
the  case  of  The  King  v.  The  Inhabitants  of  the  Parish  of  Bridekirk, 
11  East,  304  (10  R  R  514).  In  that  case  the  plea  of  the  parish 
was  in  a  different  form,  and  alleged  that  the  inhabitants  of  the 
several  townships  of  the  parish  repaired,  each,  the  highways 
within  their  own  township,  and  so  showed  an  exemption,  from 
the  repairs  of  the  highways,  out  of  their  own  township,  and 
by  consequence  a  consideration  for  the  sole  obligation  of  repair- 
ing those  that  lay  within  it;  but  this  was  explained 
*  by  the  gentleman  who  drew  the  plea  to  have  been  done  [*  357] 
for  the  particular  purpose  of  opening  a  larger  field  of  evi- 
dence at  the  trial.  The  other  instance  of  a  different  form  of  plead- 
ing was  quoted  from  2  Camp.  494.  The  reasons  of  the  form  there 
used  are  obvious  upon  the  perusal  of  the  case ;  little  weight,  how- 
ever, could  be  attributed  to  two  instances  of  departure  from  the 
usual  forms,  even  if  the  reasons  had  not  appeared.  In  the  argu- 
ment in  support  of  the  motion  the  matter  of  this  plea  was  treated 
as  a  prescription ;  but  we  think  it  is  more  properly  to  be  consid- 
ered as  a  custom.  There  are  two  distinctions  between  custom  and 
prescription  mentioned  by  Lord  Coke  in  Gateward's  Case,  6  Co. 
Rep.  60  [10  R  C.  245],  which  are  material  to  the  present  purpose. 
A  prescription  always  is  alleged  in  the  person.  A  custom  ought 
always  to  be  alleged  in  the  land  or  place.  Every  prescription  ought 
to  have  by  common  intendment  a  lawful  beginning;  but,  as  is  well 
expressed  by  Mr.  Justice  Blackstone  in  his  Commentaries,  Vol. 
I.  p.  77,  **  Customs  must  be  reasonable ;  or  rather,  taken  nega- 
tively, they  must  not  be  unreasonable ;  upon  which  account  a  cus- 
tom may  be  good,  although  the  particular  reason  of  it  cannot  be 
assigned,  for  it  suflBceth  if  no  good  legal  reason  can  be  assigned 
against  it. "  Now  the  matter  of  this  rule  applies  not  to  any  par- 
ticular individual,  but  to  the  inhabitants  of  a  known  district  of 
country,  and  to  a  subject  existing  within  that  district ;  and  it  is 
of  a  local  and  not  of  a  personal  nature.     It  is  a  general  rule  of 
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the  common  law  that  highways  and  bridges  are  (except  in  certain 
excepted  cases)  to  be  repaired  by  the  inhabitants  of  the  territory 

wherein  they  are  situate,  as  a  charge  upon  the  land  within 
[*  358]  that  territory,  to  be  *  defrayed  by  the  occupiers  for  the 

time  being:  the  charge  is  upon  the  land  (under  which 
word  houses,  &c.,  are  included),  and  upon  the  inhabitants  in 
respect  of  the  land,  not  in  respect  of  their  person  or  residence. 
An  occupier  of  land  is  chargeable  although  he  reside  elsewhere ; 
a  resident,  not  being  an  occupier,  such  as  an  inmate  or  servant, 
is  not  chargeable.  Taking  this  to  be  the  general  rule,  the  next 
thing  to  be  considered  is  the  extent  of  the  territory  chargeable. 
Lord  Coke,  in  his  Gommentc^ry  on  the  Statute  of  Bridges,  having 
shown  how  a  corporation  or  natural  person  may  be  bound  to  repair 
a  bridge,  puts  the  case  that  none  at  all  are  bound,  and  then  says 
that  by  the  common  law,  if  the  bridge  be  not  within  a  franchise, 
the  inhabitants  of  the  shire  shall  repair  it;  thus  naming  the 
largest  division  of  territory  known  in  this  respect  to  the  law :  if 
it  be  within  a  franchise,  then  those  of  the  franchise  shall  repair  it. 
But  upon  reference  to  the  statute  itself,  it  is  obvious  that  districts 
smaller  than  a  county  were  in  some  cases  chargeable  to  the  repair. 
For  the  statute  begins  by  reciting  that  "  in  many  parts  of  the 
realm  it  cannot  be  known  or  proved  what  hundred,  riding,  wapen- 
take, city,  borough,  town,  or  parish,  nor  what  person  certain,  or 
body  politic,  ought  of  right  to  make  such  decayed  bridges ;  "  and 
for  remedy  enacts,  **  That  in  every  such  case  the  bridges,  if  they 
be  without  a  city  or  town  corporate,  shall  be  repaired  by  the 
inhabitants  of  the  shire;  and  if  they  be  within  any  city  or  town 
corporate,  then  by  the  inhabitants  thereof.*  And  in  Magna 
Charta,  cap.  15,  it  is  enacted,  "  That  no  town  nor  freeman  shall 
be  distrained  to  make  bridges  or  banks  but  such  as  of  old  time  of 

right  have  been  accustomed  to  make  them  in  the  time 
[*  359]  of  King  Henry  our  *  grandfather. "     From  both  of  which 

statutes  it  appears  that  towns  or  districts  smaller  than  a 
county  had  been  accustomed  in  some  cases  to  make  bridges ;  and 
so,  in  fact,  they  continue  to  do  until  this  day.  And,  upon  the 
whole,  it  seems  manifest  that  the  extent  of  the  territory  charge- 
able in  this  case  is  to  be  ascertained  by  usage  and  custom,  and  that 
in  default  only  of  an  usage  and  custom  to  charge  a  smaller  terri- 
tory, the  charge  shall  fall  upon  the  larger,  —  that  is,  upon  the 
county.     And  as  the  case  of  parishes,  and  highways  within  them, 
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is  analogous  to  that  of  counties  and  bridges,  the  charge  of  repair- 
ing a  highway  shall  fall  upon  the  parish,  in  default  of  usage  and 
custom  to  charge  the  particular  portion  of  the  parish  wherein  it  is 
situate ;  and  as  a  hundred,  or  parish  or  other  known  portion  of  a 
county,  may  by  usage  and  custom  be  chargeable  to  the  repair  of 
a  bridge  erected  within  it,  so  in  like  manner  a  township  or  other 
known  portion  of  a  parish  may  by  usage  and  custom  be  chargeable 
to  the  repair  of  the  highways  within  it     And  upon  em  attentive 
perusal  of  the  passages  of  Lord  Coke's  Commentary,  which  were 
cited  in  the  argument,  we  think  it  plain  that  in  drawing  the  dis- 
tinction between  bodies  politic  and  natural  persons,  the  learned 
writer  speaks  of  individual  persons,  and  not  of  an  aggregate  of  the 
inhabitants  of  parishes  or  other  placea     "^  A  natural  person, "  he 
says,  *  cannot  be  hound  by  the  act  of  his  ancestor  without  a  lien 
or  binding,  and  assets, '     The  case  referred  to  in  the  Year  Book 
was  that  of  an  individual.     "  Ancestor  "  and  "  heir  "  are  words  of 
well-known  import  in  the  law,  but  are  not  applied  in  strict  legal 
language  to  the  successive  generations  of  inhabitants  of  a  district 
And,  indeed,  the  inhabitants  of  a  township,  parish,  or  other 
known  portion  or  division  of  the  county  *  considered  with   [*  360] 
reference  to  matters  belonging  to  it,  and  in  which,  from 
their  situation,  they  have  a  common  interest,  bear  a  resemblance 
to  corporate  bodies;   they  may   by  custom  claim   and  exercise 
easements  in  the  land  of  an  individual  within  the  place,  as  a  right 
to  enter  and  remain  upon  it  at  seasonable  times,  for  lawful  pas- 
times and  exercises:  Fitch  v.  Bawling  and  others,  2  H.  Bl.  393 
(8  R   C.   305);  or  to  pass  over  it  in  their  way  to  their  parish 
church.     In  ancient  times  the  inhabitants  of  towns  not  corporate 
were  charged  and  sued  pro  rege  in  the  same  manner  as  those  of 
towns  corporate,  to  aids  and  talliages,  and  for  a  firm  or  other  debt 
due  from  their  community,  and  for  the  receipt  of  the  goods  of 
felons  and  fugitives.     Instances  of  these  matters  will  be  found  in 
the  Furma  Burgi  of  Madox,  c.  4  and  5.     In  all  these  cases,  how- 
ever, the  subject  of  the  charge  or  easement  is  some  matter  within 
the  place.     From  what  has  been  said,  it  will  be  obvious  that  the 
present  case  is  clearly  distinguishable  from  that  of  The  King  v. 
The  Inhabitants  of  St,    Giles,  in  Cambridge.     In  that  case  the 
highway  in  question  lay  out  of  the  parish  which  it  was  attempted 
to  charge ;  and  upon  that  ground  the  Court  there  held  the  plea  to 
be  bad.     All  customs  are  purely  local,  and  confined  to  particular 


680  HIGHWAY   (INCLUDING  PUBLIC  BRIDGE). 

Vof.  14-16.  —Bex  ▼.  Weft  Biding  of  TorkiUie ;  Bex  t.  8t  CUIm,  &«.  —  Kotos. 

places.  There  cannot  be  a  custom  in  one  place  to  do  something 
in  another.  The  land  in  a  particular  place,  and  the  inhabitants 
in  respect  thereof,  may  be  charged  by  custom  for  matters  within 
the  place ;  but  custom  will  not  apply  to  matters  out  of  it  Lord 
Coke  observes,  at  the  end  of  OatewanVs  Case,  that  the  custom 

there  alleged  was  insufficient  and  repugnant;  because 
[*  361]  *  it  was  alleged  that  the  custom  there  was  that  every 

inhabitant  of  the  town  of  S.  had  used  to  have  common  in 
a  certain  place  in  the  town  of  H.,  which  was  another  town.  And 
in  Foiston  v.  Crachrood,  4  Co.  Rep.  32,  it  is  laid  down  that  a 
copyholder  may  claim  common  of  pasture,  &c. ,  within  the  manor 
whereof  his  tenement  is  parcel,  by  the  custom  of  the  manor ;  but 
that  if  he  claims  it  in  land  which  is  not  parcel  of  the  manor,  he 
cannot  claim  it  by  the  custom  of  the  manor,  for  the  custom  is 
quod  infra  maTierium  talis  habetur  cons^cetvdo,  and  therefore  he 
cannot  apply  it,  or  by  force  thereof  claim  anything  out  of  the 
manor.  In  the  latter  case  the  known  course  is  to  prescribe  in 
the  name  of  the  lord.  If,  therefore,  the  inhabitants  of  one  district 
can  be  charged  at  all  for  a  matter  out  of  their  district  (upon  which 
point  it  is  not  here  necessary  to  give  any  opinion,  inasmuch  as 
custom  will  not  apply  to  the  matter,  and  so  they  cannot  be  charged 
by  custom),  the  only  mode  of  charge  will  be  that  of  prescription ; 
and  as  no  common  intendment  can  be  presumed  for  such  a  charge, 
it  will  be  necessary  to  show  some  special  matter,  whereby  a  law- 
ful beginning  may  be  intended.  Nothing  of  this  sort  was  done  in 
the  case  of  The  King  v.  The  Inhabitants  of  the  Parish  of  St.  Giles, 
Cambridge.  That  case  is  distinguishable  from  the  present  in  the 
particulars  already  noticed.  And  for  the  reasons  given,  we  think 
the  present  plea  is  good,  and  the  rule  therefore  must  be 

Discharged. 

ENGLISH  NOTES. 

The  prima  facie  liability  of  the  inhabitants  of  a  county  or  equivalent 
area  (see  Beg.  v.  Mtj  Inhabitants  (1850),  15  Q.  B.  827, 19  L.  J.  M.  C. 
223  ;  Beg.  v.  Southampton  Inhabitants  (1886),  17  Q.  B.  D.  424,  55 
L.  J.  M.  C.  158,  55  L.  T.  322,  35  W.  R.  10)  to  repair  bridges  was 
affirmed  by  the  Statute  of  Bridges  (22  Hen.  VIII.,  c.  5),  referred  to  in 
the  first  of  the  principal  cases;  but  in  this  respect,  as  in  certain  others, 
the  statute  is  merely  declaratory  of  the  common  law,  as  appears  from 
that  case,  as  well  as  other  authorities. 

.  The  liability  of  the  county  at  common  law  and  under  the  Statute  of 
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Bridges  extends  only  to  bridges  which  may  be  described  as  ^^  super 
flumen  vel  cursus  aqua^^^  that  is,  over  water  flowing  in  a  channel 
between  banks  more  or  less  defined.  The  liability  may  attach  though 
the  stream  runs  dry  in  dry  weather,  and  it  may  extend  to  arches  that 
are  not  over  the  regular  course  of  the  stream.  It  does  not  extend  to  a 
mere  culvert.  The  questions  whether  a  particular  structure  is  a  bridge 
or  part  of  a  bridge,  ^^  super  flumen  vel  cursus  aquce,''  and  whether  a 
particular  structure  is  a  bridge  or  a  culvert,  are  to  a  great  extent  ques- . 
tions  of  fact  and  of  degree.  See  2  Go.  Inst.  701 ;  Jiex  v.  Oxfordshire 
Inhabitants  (1830),  1  B.  &  Ad.  289;  Hex  v.  WJdtney  Inhabitants 
(1836),  3  Ad.  &  El.  69, 4  N.  &  M.  594,  4  L.  J.  M.  C.  86;  Reg.  v.  Derby- 
shire InhabUants  (1842),  2  Q.  B.  745,  2  G.  &  D.  97, 11  L.  J.  M.  C.  51; 
Reg.  V.  Lancaster  Inhabitants  (1868),  32  Justice  of  the  Peace,  711. 

In  Rex  V.  Salop  Inhabitants  (1810),  13  East,  95,  12  K.  R.  307,  it 
was  said  that  the  liability  extends  to  horse,  foot,  and  carriage  bridges 
alike.  But  in  Reg.  v.  Southampton  Inhabitants  (Tinker's  Bridge) 
(1852),  18  Q.  B.  841,  21  L.  J.  M.  C.  205,  a  small  foot-bridge  was  held 
to  be  too  trifling  a  structure  to  be  primd  facie  repairable  by  the 
county. 

There  are  numerous  cases  in  which  a  bridge  of  such  a  character  as  to 
be  prima  facie  repairable  at  common  law  by  the  county  is  nevertheless 
not  so  repairable. 

Thus  bridges,  like  highways,  may  be  repairable  by  individuals  or 
corporations,  ratione  tenurcB.  See  the  notes  to  Reg.  v.  Blakemore, 
No.  20,  p.  727,  post. 

Again,  a  bridge  may  by  immemorial  custom  be  repairable  by  an  area 
other  than  a  county,  e,  g,  by  a  parish :  see  Reg.  v.  Hendon  Inhabitants 
(1833),  4  B.  &  Ad.  628 ;  or  a  hundred :  see  Reg.  v.  Oswestry  Inhabitants 
(1817),  6  M.  &  S.  361,  18  K  R.  398;  Reg.  v.  Chart  and  Longbridge 
InhabUants  (1870),  L.  R.  1  C.  C.  R.  237,  39  L.  J.  M.  C.  107.  In 
many  cases,  moreover,  bridges  in  a  borough  are  repairable  by  the 
borough;  but  in  spite  of  the  language  of  the  Statute  of  Bridges,  such  a 
liability  attaches,  apart  from  modern  legislation,  only  by  immemorial 
custom  or  prescription,  and  possibly  also  where,  though  the  custom  or 
prescription  is  not  strictly  immemorial,  the  bridge  and  the  borough 
existed  before  the  Statute.    See  Reg.  v.  New  Sarum  Inhabitants  (1845), 

7  Q.  B.  941,  15  L.  J.  M.  C.  15;  Reg.  v.  Dorset  Inhabitants  (1881),  45 
L.  T.  308.  In  some  of  the  cases  where  a  liability  on  the  part  of  a 
borough  to  repair  a  bridge  has  been  alleged,  the  liability  has  been 
alleged  to  be  upon  the  corporation  (see,  e.  g.^  Rex  v.  Mayor,  &c.  of  Strat' 
ford  (1811),  14  East,  348;  cf.  Reg.  v.  Mayor,  &c.  of  Lincoln  (1838), 

8  A.  &  E.  65,  7  L.  J.  Q.  B.  161),  and  in  others  the  liability  has  been 
alleged  to  be  on  the  inhabitants  generally  (see,  e.  g..  Rex  v.  Norvnch 
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InJiobitants  (1718),  1  Str.  177;  Reg.  v.  New  Sarum  Inhabitants^  supira). 
But  in  none  of  the  cases  does  any  question  appear  to  have  been  raised 
as  to  whether  the  inhabitants  or  the  corporation  were  the  proper  partj 
to  charge. 

It  is  clear  that  there  may  be  a  liability  upon  an  area  other  than  a 
county  to  repair  a  particular  bridge,  and  that  the  fact  that  such  an  area 
is  liable  to  repair  a  particular  bridge  does  not  show  that  the  area  is 
liable  to  repair  other  bridges  in  the  area.  See,  e.  g,,  Reg.  v.  Yorkshire 
West  Riding  Inhabitants  (Glusburne  Bridge)  (1770),  5  Burr.  2594, 
2  W.  Bl.  685.  It  seems,  however,  that  there  may  be  a  liability  on  such 
an  area  to  repair  all  bridges,  new  and  old :  see  Reg.  v.  Dorset  Inhabitants 
(1881),  45  L.  T.  308;  though  the  writer  is  not  aware  of  any  case  in 
which  such  a  liability  has  been  held  to  exist. 

According  to  the  older  cases  it  would  seem  that  a  new  bridge  of 
public  utility  is,  like  an  old  bridge,  in  all  csLSes  prima  facie  repairable 
by  the  county.  See  the  first  of  the  principal  cases.  Rex  v.  Yorkshire 
West  Riding  Inhabitants  (Glusburne  Bridge),  supra ;  Rex  v.  £ucks 
Inhabitants  (1810),  12  East,  192,  11  R.  R.  347;  Rex  v.  Lancashire 
Inhabitants  (1831),  2  B.  &  Ad.  813 ;  Reg.  v.  Mi/  Inhabitants,  supra. 
A  recent  case,  however,  in  which  there  were  two  trials  and  two  applica- 
tions for  a  new  trial  (Reg.  v.  Southampton  Inhabitants  (1886),  17 
Q.  B.  D.  424,  55  L.  J.  M.  C.  168,  56  L.  T.  322,  35  W.  R.  10;  Reg.  v. 
Southampton  Inhabitants  (1887),  19  Q.  B.  D.  590,  56  L.  J.  M.  C.  118, 
57  L.  T.  261),  has  left  the  law  in  this  respect  in  a  singularly  vague  and 
unsatisfactory  state.  The  ultimate  result  of  the  case  was  that  a  verdict 
of  not  guilty  was  allowed  to  stand  in  the  case  of  a  new  bridge,  which 
seems  to  have  been  indisputably  of  public  utility,  and  which  was 
admittedly  out  of  repair.  It  seems  impossible  to  extract  any  logical 
principle  from  the  judgments,  and  the  practical  effect  of  the  case  seems 
to  be  to  leave  it  for  a  jury  to  decide  in  any  particular  case  whether  they 
think  under  the  circumstances  it  is  proper  that  a  new  bridge,  which  has 
been  erected  in  compliance  with  the  provisions  of  the  Bridges  Act, 
1803,  referred  to  below,  should  or  should  not  be  repaired  at  the  public 
expense.  The  Bridges  Act,  1803  (43  Geo.  III.,  c.  59,  s.  6),  provides 
that  bridges  built  after  the  date  of  the  Act  by  individuals  or  bodies 
public  or  corporate  shall  not  be  repairable  by  the  county  unless  they 
are  made  under  the  direction  or  to  the  satisfaction  of  the  county  sur- 
veyor or  person  appointed  by  the  quarter  sessions,  that  is,  now  by  the 
county  or  county  borough  council.  Bridges  originally  not  repairable 
by  the  county  for  want  of  compliance  with  this  provision  may  now, 
however,  be  made  so  repairable.  See  41  &  42  Vict.,  c.  77,  s.  21 ;  51  & 
52  Vict.,  c.  41,  s.  6.  A  bridge  erected  before  the  Bridges  Act,  1803, 
remains  repairable  by  the  county  although  .it  has  been  improved,  and 
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even  to  a  considerable  extent  rebuilt  since  that  Act^  without  compliance 
with  the  provisions  above  mentioned.  See  Hex  v.  Lancdshire  Inhabitants 
(1831),  2  B.  &  Ad.  813;  Rex  v.  Devon  Inhabitants  (1833),  5  B.  &  Ad. 
283,  2  K.  &  M.  212.  The  Annual  Turnpike  Acts  Continuance  Act, 
1870  (33  &  34  Vict.,  c.  73),  s.  12,  provides  that  "where  a  turnpike 
road  shall  have  become  an  ordinary  highway,  all  bridges  which  were 
previously  repaired  by  the  trustees  of  such  turnpike  road  shall  become 
county  bridges,  and  shall  be  kept  in  repair  accordingly. '*  It  seems 
that  this  enactment  would  make  a  bridge  formerly  repaired  by  turnpike 
trustees,  and  situate  in  an  area,  other  than  a  county,  liable  for  the 
repair  of  all  its  bridges,  repairable  by  that  area  and  not  by  the  county. 
See  Beg.  v.  Dorset  Inhabitants,  supra;  Reg,  v.  Chart  and  Longbridge 
Inhabitants,  supra.  The  enactment  extends  to  bridges  which  turnpike 
trustees  ought  to  have  repaired,  though  they  may  never  have  done  so : 
see  Reg,  v.  Somerset  Inhabitants  (1878),  38  L.  T.  452  j  and  to  bridges 
actually  repaired  by  turnpike  trustees  without  legal  authority:  see 
Reg,  V.  Buckingham  Inhabitants  (1878),  43  J.  P.  175. 

At  common  law,  as  affirmed  and  defined  by  the  Statute  of  Bridges 
(22  Hen.  VIII.,  c.  5,  s.  7),  the  liability  of  the  county  extended  not 
only  to  the  bridge  itself,  but  also  to  the  road  over  the  bridge  and  to 
the  roads  approaching  the  bridge  for  a  distance  of  three  hundred  feet 
from  each  end  of  the  bridge.  See  Rex  v.  Yorkshire  West  Riding  Inhabit 
tants  (1806),  7  East,  588,  8  R  B.  688,  affirmed  in  the  House  of  Lords, 

5  Taunt.  284,  2  Dow,  1;  Reg.  v.  Mayor,  &e.  of  Lincoln  (1838),  8  Ad. 

6  El.  65,  7  L.  J.  Q.  B.  161.  And  a  like  liability  attaches  prima  facie 
to  an  individual  or  to  an  area  other  than  a  county  in  the  case  of  a  bridge 
repairable  by  such  individual  or  area.  See  Reg.  v.  Mayor,  &c.  of  Lin' 
coin,  supra.  The  Highway  Act,  1835  (5  &  6  Will.  IV.,  c.  50),  s.  21, 
provides,  however,  that  in  the  case  of  a  bridge  built  after  that  Act  and 
repairable  by  a  county  or  part  of  a  county,  the  highways  passing  over 
and  leading  to  the  bridge  shall  be  repairable  by  the  parish,  person,  or 
body  liable  to  repair  <«  the  said  highways  "  before  the  bridge  was  built. 
It  is  doubtful  whether  the  critical  date  is  that  of  the  passing  or  the  com- 
mencement of  the  Act.  Under  the  Public  Health  Act,  1875  (38  &  39 
Vict.,  c  55),  8.  148,  an  urban  authority  or  a  rural  district  council  with 
highway  powers  may  by  agreement  with  the  county  surveyor  "  take  on 
themselves  the  maintenance,"  &c.,  of  any  road  over  any  county  bridge 
and  the  approaches  thereto.  Whether  the  effect  of  an  agreement  of  this 
kind  is  to  relieve  the  county  of  their  duty  as  between  the  county  and 
the  public  is  doubtful. 

Formerly  bridges  repairable  by  the  county  were  under  the  charge  of 
the  quarter  sessions  under  the  Statute  of  Bridges  and  a  number  of  other 
Acts  which  are  still  for  the  most  part  unrepealed,  though  in  great  meas- 
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ure  obsolete.  Kow  such  bridges  (except  those  in  county  boroughs)  are 
under  the  charge  of  the  countj  council,  to  whom  the  administratiTe 
business  of  the  quarter  sessions  and  the  liabilities  of  the  inhabitants 
of  the  county  have  been  transferred  by  the  Local  Goyernment  Act, 
1888  (61  &  52  Vict.,  c.  41),  ss.  3,  79  (2).  And  it  seems  that  the 
county  council  as  successors  of  the  inhabitants  are  indictable  if  they 
suffer  such  bridges  to  fall  into  disrepair.  '  Bridges  in  a  county  borough 
which  are  repairable  by  the  county  at  common  law  are  now  by  virtue  of 
the  same  Act  under  the  charge  of  the  council  of  the  borough;  and  it 
seems  that  as  regards  such  bridges  the  corporation  of  the  borough  have 
succeeded  to  the  liabilities  of  the  inhabitants  of  the  county  (51  &  52 
Vict.,  c.  41,  ss.  34,  79  (2)). 

Other  bridges  in  a  borough,  whether  a  county  borough  or  not,  "  which 
the  borough  and  not  the  county  wherein  the  borough  is  situate  is  legally 
bound  to  maintain  or  repair,"  are  under  the  charge  of  the  council  of  the 
borough  by  virtue  of  the  Municipal  Corporations  Act,  1882  (45  &  46 
Vict.,  c.  50),  s.  119. 

The  Highway  Act,  1835  (6  &  6  Will.  IV.,  c.  50),  s.  5,  defines  "  high- 
ways"  as  meaning  '^all  roads,  bridges  (not  being  county  bridges), 
carriage  ways,''  &c.  It  was  held  in  Ber;.  v.  Chart  and  L(mghridge  In^ 
habitants^  supra,  that  ''county  bridges"  in  this  definition  is  not  con- 
fined to  bridges  actually  repairable  by  the  county,  but  that  it  extends 
to  a  bridge  of  such  a  character  as  to  be  prima  facie  repairable  by 
the  county  but  actually  repairable  by  a  hundred;  and  that  a  bridge  re* 
pairable  by  a  hundred  is  therefore  not  to  be  repaired  by  the  highway 
authority.  Probably,  therefore,  the  bridges  included  in  the  expression 
"highways,"  and  repairable  accordingly  by  the  highway  authority, are 
such  bridges  as  are  of  too  trifling  a  character  to  be  prima  facte  repair- 
able by  the  county,  or  as  are  not  over  running  water.  Perhaps,  also, 
the  definition  includes  in  "  highways  ''  bridges  of  the  character  of 
county  bridges,  but  repairable  by  custom  by  the  highway  parish,  and 
renders  such  bridges  repairable  by  the  highway  authority  accordingly. 
The  Public  Health  Act,  1875  (38  &  39  Vict.,  c.55),  s.  4,  again,  defines 
"street"  as  including  inter  alia  "any  public  bridge  (not  being  a 
county  bridge)."  Accordingly,  bridges  in  an  urban  district  which  are 
not  county  bridges,  and  which  are  repairable  by  the  inhabitants  at 
large,  are  to  be  maintained  by  the  urban  authority  as  streets. 

Highway  boards  and  rural  district  councils  with  the  powers  of  high- 
way boards  may  erect  bridges  under  the  Highway  Act,  1864  (27  &  28 
Vict.,  c.  101,  88.  47-50),  and  bridges  erected  under  these  powers  are  no 
doubt  repairable  by  the  highway  authority  as  highways.  Urban  au- 
thorities and  rural  district  councils  with  the  necessary  urban  powers 
may  in  certain  cases  be  able  to  erect  new  bridges  by  virtue  of  the 
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powers  in  the  Public  Health  Act,  1875,  enabling  such  authorities  to 
lay  oat  new  streets  (38  &  39  Vict.,  c.  55,  s.  154).  And  no  doubt  a 
bridge  erected  under  these  provisions  would  be  repairable  by  the  au- 
thority erecting  it. 

The  Local  Government  Act,  1888  (51  &  52  Vict.,  c.  41),  not  only, 
as  has  been  mentioned,  makes  the  county  council  or  county  borough 
council  responsible  for  bridges  repairable  by  the  county  at  common 
law,  but  also  provides  that  ''the  county  council  shall  have  power  to 
purchase,  or  take  over  on  terms  to  be  agreed  on,  existing  bridges  not 
being  at  present  county  bridges,  and  to  erect  new  bridges,  and  to  main- 
tain, repair,  and  improve  any  bridges  so  purchased,  taken  over,  or 
wected ''  (t6.,  s.  6).  The  county  council  have  also  other  powers  for 
the  improvement  of  bridges  as  successors  of  the  quarter  sessions. 
Further,  the  county  council  are  required,  subject  to  certain  provisions, 
to  maintain  every  "main  road"  in  the  county,  "inclusive  of  every 
bridge  carrying  such  road  if  repairable  by  the  highway  authority  '* 
(ib.f  s.  11  (1)).  The  county  council  have  also  the  powers  of  a  highway 
board  for  the  purpose  of  building  bridges  for  improving  main  roads 
(ib.,  s.  11  (1);  and  see  27  &  28  Vict.,  c.  101,  ss.  47-50).  As  regards 
bridges  in  a  county  borough,  the  council  of  the  borough  appear  to  have 
the  like  powers  as  a  county  council  under  the  enactments  above  referred 
to.  Lastly,  under  the  Highways  and  Bridges  Act,  1891  (54  &  55  Vict, 
c.  63,  s.  3),  "  the  council  of  any  administrative  county  and  any  high- 
way authority  or  authorities,  and  the  council  of  any  adjoining  county, 
may  from  time  to  time  make  and  carry  into  effect  agreements  with  each 
other  for  or  in  relation  to  the  construction,  reconstruction,  alteration,  or 
improvement,  or  the  freeing  from  tolls  ...  of  any  bridge  (including  the 
approaches  thereto),  wholly  or  partly  situate  within  the  jurisdiction  of 
any  one  or  more  of  the  party  (sic)  or  parties  to  the  agreement." 

It  is  impossible  to  enter  upon  any  full  discussion  of  the  tangle  of 
legislation  above  alluded  to;  but  it  may  be  observed  generally  that, 
particularly  in  the  case  of  county  councils  and  borough  councils,  a  local 
authority  may  be  under  various  kinds  of  obligations  to  repair  bridges, 
and  that  the  nature  of  the  obligation  and  the  incidence  of  the  expense 
of  its  discharge  may  often  be  different  in  different  cases  according  as 
the  obligation  attaches  for  one  reason  or  another. 

Bridges  in  the  Cinque  Ports,  Kent,  Sussex,  the  Isle  of  Wight,  South 
Wales,  and  Montgomeryshire  have  been  the  subject  of  special  legislation ; 
and  there  are  very  numerous  local  Acts  relating  to  particular  bridges. 

The  prima  facie  liability  of  the  parish  —  that  is,  of  the  ancient  com- 
mon-law parish,  as  distinguished  from  a  parish  created  for  ecclesiastical 
purposes,  or  particular  civil  purposes,  in  modem  times  — for  the  repair  of 
highways  has  long  been  recognised.    See  Sex  v.  Shoreditch  InhaMtanU 
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(1639),  March  Kew  Cases,  26;  Bex  v.  GhreeU  Broughton  InhcUntants 
(1771),  5  Burr.  2700.  And  it  has  also  long  been  recognised  that  by  im- 
memorial custom  an  area  other  than  a  parish  may  be  liable  for  the  repair 
of  its  own  highways,  and  be,  in  short,  in  the  position  of  a  parish  for 
this  purpose.  See  Bex  v.  Hatfield  Inhabitants  (1820),  4  B.  &  Aid.  75, 
22  E.  B.  631.  Ah  to  the  evidence  that  will  establish  the  liability  in 
the  case  of  an  area  other  than  a  parish,  see  Bex  y.  Kings  Neivton  In- 
habitants  (1831),  1  B.  &  Ad.  826;  Reg.  v.  Bamoldswick  InhaMtarUs 
(1843),  4  Q.  B.  499,  12  L.  J.  M.  C.  44,  2  Q.  &  D.  545;  Great  West- 
em  Bailxoay  Co.  v,  Denchworth  Surveyors  (1861),  25  J.  P.  342;  Beg* 
V.  FreeTnan  (1859),  7  W.  R.  556;  Freeman  v.  Bead  (1863),  4  B.  &  S. 
174,  32  L.  J.  M.  C.  226;  Dawson  v.  Willoughby^ith-SlootMy  Sfirveyar 
(1864),  5  B.  &  S.  920,  34  L.  J.  M.  C.  37;  Beg.  v.  Bollett  (1875),  L.  B. 
10  Q.  B.  469,  44  L.  J.  M.  C.  190;  Beg.  v.  Ardsley  Inhabitants  (1878), 
3  Q.  B.  D.  2^^  47  L.  J.  M.  C.  65,  38  L,  T.  71,  26  W.  R.  405. 

As  to  whether  the  inhabitants  of  an  area  can  be  liable,  otherwise  than 
by  statute,  for  the  repair  of  a  highway  not  within  the  area,  see  Beg. 
V.  Ashhy  Folville  Inhabitants  (1866),  L.  R.  1  Q,  B.  213,  35  L.  J.  M. 
C.  154,  and  the  cases  there  cited. 

A  common-law  parish  is  often  divided  into  two  or  more  areas,  each 
liable  by  custom  to  repair  its  own  highways;  but,  though  there  seems 
to  be  no  reason  against  it,  no  case  has  come  to  the  writer's  knowledge 
where  fi,n  area  extending  beyond  the  limits  of  a  single  common-law 
parish  is  so  liable  by  custom. 

The  expression  **  highway  parish  '*  maybe  conveniently  employed  to 
designate  an  area,  whether  an  ancient  parish  or  not,  liable  (subject  to 
the  modem  legislation  altering  the  incidence  of  the  expenses  of  high- 
way maintenance)  to  repair  its  own  highways;  though  in  some  recent 
statutes  the  expression  is  used  in  a  slightly  more  extended  sense. 

The  following  is  a  sketch  of  the  legislation  in  force  as  to  the  highway 
authorities  in  whose  charge  the  maintenance  of  highways  is  placed,  and 
as  to  the  main  sources  from  which  the  necessary  funds  are  derived. 

To  render  the  course  of  the  legislation  intelligible,  it  must  be  premised 
that  under  a  system  which  began  about  the  beginning  of  the  eighteenth 
century  and  reached  its  height  between  1860  and  1870,  it  was  customary 
to  constitute  important  roads  turnpike  roads,  placing  their  management 
in  the  hands  of  turnpike  trustees,  with  power  to  take  tolls  for  the  use  of 
the  roads  by  animals  and  vehicles.  The  powers  of  turnpike  trustees 
were  determined  partly  by  the  special  Acts  constituting  the  several 
turnpike  trusts,  and  partly  by  a  long  series  of  general  turnpike  Acts. 
Since  1870  steps  have  been  taken  to  wind  up  turnpike  trusts,  and  there 
are  now  none  left.  The  existence  of  turnpike  trusts  has,  however,  left 
certain  permanent  traces  in  highway  law. 


R,  C.  VOL.  XII.]      HIGHWAY  (INCLUDING  PUBLIC  BRIDGE).  687 

Hot.  14-16.  — B«zv.WMt  Biding  of  Torkdiire;  Bex  v.  Bt  GilM,  &o.  —  Votei. 

The  first  of  the  general  Highway  Acts  still  in  force,  the  Highway 
Act,  1836  (5  &  6  Will.  IV-,  c.  50),  proyided,  subject  to  certain  saving 
clauses  (t^.,  ss.  112-117),  for  the  appointment  in  every  highway  parish 
of  one  or  more  persons  to  the  office  of  "  surveyor  "  (ib,,  s.  6,  and  see 
ss.  7-17),  or  in  certain  cases  of  a  parish  board,  not  to  be  confused  with 
a  highway  board,  to  discharge  the  office  of  surveyor  (ib.,  ss.  18,  19). 
The  expression  "highway  surveyor ''  is  generally  used  to  include  a 
person  or  persons  or  parish  board  iilling  the  office  of  surveyor  under 
the  Act  of  1835.  Highway  boards  and  other  highway  authorities,  to 
be  mentioned  later,  employ  surveyors  to  superintend  the  highways 
under  their  control;  but  such  surveyors  must  not  be  confused  with 
highway  surveyors  under  the  Act  of  1835.  In  some  places  the  high* 
ways  are  still  temporarily  managed  by  highway  surveyors  under  the 
Act  of  1835.  The  expenses  of  highway  maintenance  in  a  highway 
parish  under  such  a  surveyor  are  mainly  defrayed  out  of  the  high- 
way rate  levied  in  the  parish  by  the  surveyor  (ib.j  s.  27,  and  see  ss.  16, 
28,  29,  31-34,  82,  111),  now  supplemented  by  grants  under  the  Agri- 
cultural Rates  Act,  1896  (59  &  60  Vict.,  c.  16). 

The  Highway  Acts,  1862  and  1864  (25  &  26  Vict.,  c.  61,  27  &  28 
Vict.,  c.  101),  provided  for  the  grouping  of  highway  parishes  —  and 
for  this  purpose  some  areas  not  liable  in  the  ordinary  sense  for  the 
maintenance  of  their  own  highways  are  highway  parishes:  see  Be^f, 
V.  Central  Wingland  Inhabitants  (1877),  2  Q.  B.  D.  349,  46  L.  J.  M. 
C.  282,  36  L.  T.  798,  25  W.  R.  876  — into  "highway  districts,"  each 
under  the  management  of  a  *^  highway  board,"  consisting  of  way-wardens 
representing  the  constituent  parishes  and  places  and  of  certain  ex-officio 
members.  The  expenses  of  highway  maintenance  in  each  constituent 
parish  and  place  under  these  Acts  remained  at  first  substantially  a 
separate  charge  on  that  parish  or  place;  but  this  was  altered  by  the 
Act  of  1878.  mentioned  below.  Highway  boards  still  exist  temporarily 
in  certain  cases. 

Under  the  Public  Health  Act,  1876,  which  re-enacted  with  modifica- 
tions similar  provisions  in  the  Acts  which  it  consolidated,  every  urban 
authority  were  and  still  are  the  highway  authority  for  their  district 
(38  &  39  Vict.,  c.  55j  s.  144),  and  in  some  instances  their  jurisdiction 
as  highway  authority  extends  temporarily  beyond  their  district  (ib., 
«.  216 ;  56  &  57  Vict.,  c.  73,  s.  26  (4)).  The  highway  expenses  of  an  urban 
authority  are  in  general  defrayed  out  of  rates  levied  over  the  whole  dis- 
trict without  regard  to  parish  boundaries  (38  &  39  Vict.,  c.  55,  s.  216, 
and  see  ss.  207,  211),  now  supplemented  in  some  exceptional  cases  by 
grants  under  the  Agricultural  Rates  Act,  1896  (59  &  60  Vict.,  c.  16). 

The  Highway  (and  Locomotives)  Amendments  Act,  1878  (41  &  42 
Vict.,  c.  77),  made  very  important  changes  in  the  law  of  highways. 
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In  the  first  place^  it  contains  provisions  casting  the  highiv^ay  expenses 
of  a  highway  board  (subject  to  certain  exceptions)  upon  a  common  fund, 
now  supplemented  by  grants  under  the  Agricultural  Rates  Act,  1896 
(69  &  60  Vict.,  c.  16),  to  which,  subject  to  exceptions,  the  several  high- 
way parishes  in  the  district  contribute  rateably  (41  &  42  Vict.,  c.  77, 
s.  7 ;  and  see  59  &  60  Vict.,  c.  16,  s.  3).  Secondly,  it  provided  that, 
subject  to  exceptions,  every  turnpike  road  disturnpiked  since  3l3t 
December,  1870,  whether  before  or  after  the  Act  of  1878,  should  be 
a  '^main  road,''  enabled  other  roads  to  be  declared  '^main  roads,"  and 
with  exceptions  provided  that  half  the  cost  of  maintaining  '^  main 
roads  "  in  each  county  should  fall  on  the  county  at  large  or  in  some 
counties  on  the  several  hundreds  (41  &  42  Vict.,  c.  77,  ss.  13-20). 
Thirdly,  the  Act  required  that  highway  districts  should,  as  far  as  prac- 
ticable, be  formed  so  as  to  be  coextensive  with  or  wholly  contained  in 
rural  sanitary  districts,  and  enabled  the  functions  of  a  highway  board 
whose  district  was  coextensive  with  a  rural  sanitary  district  to  be 
transferred  to  the  rural  authority  (ift.,  ss.  3-5). 

The  Local  Government  Act,  1888  (51  &  52  Vict.,  c.  41,  s.  11),  trans- 
ferred  the  maintenance  of  main  roads  (other  than  main  roads  in  county 
boroughs)  in  each  county  to  the  county  council,  subject  to  a  provision 
(ib,,  s.  11  (2)),  which  has  been  largely  acted  upon,  enabling  an  urban 
authority  to  retain  main  roads  in  their  district,  in  which  case  they  re- 
ceive an  annual  contribution  from  the  county  council  towards  the  main- 
tenance of  the  roads  retained.  The  expenses  of  main  road  maintenance 
in  a  county  are  '^  general  expenses,"  and  therefore,  so  far  as  they  are  not 
defrayed  out  of  the  exchequer  contribution  account  of  the  council  (as  to 
this  account,  see  ib.,  ss.  20-27;  53  &  54  Vict.,  c.  8,  s.  7;  53  &  54 
Vict.,  c.  45,  s.  17;  53  &  54  Vict.,  c  60,  ss.  1,  4;  57  &  58  Vict.,  c.  30, 
8.  19),  are  defrayed  out  of  the  sums  raised  by  means  of  the  county  rate 
as  general  county  contributions  (see  51  &  52  Vict.,  c.  41,  ss.  11  (1), 
68),  now  supplemented  by  grants  under  the  Agricultural  Kates  Act, 
1896  (59  &  60  Vict.,  c.  16).  An  exceptional  arrangement  as  regards 
the  expenses  of  main  road  maintenance  is,  however,  in  force  in  Lanca- 
shire (ib.,  8.  11  (13) ;  and  see  Reg.  v.  Dolby,  1892,  2  Q.  B.  736,  61 L,  J. 
Q.  B.  826,  67  L.  T.  619).  Main  roads  in  a  county  borough  are  main- 
tained by  the  council  of  the  borough,  the  expenses  being  chargeable  on 
the  borough  fund  (ib,,  s.  34),  though  the  expenses  of  the  maintenance 
of  other  highways  in  a  borough  generally  fall  on  a  different  fund. 

Finally,  the  Local  Government  Act,  1894  (56  &  57  Vict.,  c.  73,  s.  25), 
transferred  the  functions  of  all  existing  highway  authorities  in  rural 
districts  to  the  rural  district  councils,  subject  to  a  provision  enabling 
the  county  council  to  postpone  the  transfer  for  a  period  which  will 
expire  about  the   end  of  1897;   or,  with   the  consent  of   the  Local 
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Government  Board,  for  longer.  This  provision  did  not  affect  the 
maintenance  of  main  roads  by  the  county  councils^  which  are  not  high- 
way authorities  within  the  Act.  The  highway  expenses  of  a  rural 
district  council  fall,  subject  to  exceptions,  on  a  fund,  now  supplemented 
by  grants  under  the  Agricultural  Rates  Act,  1896  (59  &  60  Vict.,  c.  16), 
to  which  the  several  ** contributory  places"  in  the  district  contribute 
rateably  (66  &  57  Vict.,  c.  73,  s.  29;  and  see  38  &  39  Vict.,  c.  55,  ss. 
229,  230;  59  &  60  Vict.,  c.  16,  s.  3).  The  Act  of  1894  seems  to  have 
been  drafted  in  almost  complete  forgetfulness  of  the  fact  that  poor-law 
parishes,  highway  parishes,  and  contributory  places  are  not  necessarily 
identical  with  each  other;  and  this  circumstance  renders  some  of  the 
provisions  of  the  Act  as  to  highway  expenses  almost  hopelessly  unin- 
telligible. Another  very  serious  difficulty  arises  from  the  fact  that  the 
powers  as  to  highways  of  a  rural  district  council  frequently  differ  in 
different  parts  of  their  district,  owing  to  their  having  succeeded  to  the 
functions  of  highway  authorities  of  different  kinds.  In  particular, 
difficulties  of  this  kind  arise  as  to  the  powers  of  such  councils  to  borrow 
money  for  the  purposes  of  highway  improvements. 

In  the  City  of  London  the  Commissioners  of  Sewers  (see  11  &  12 
Vict.,  c,  clxiii.,  ss.  5,  119,  120;  14  &  15  Vict.,  c.  xci.),  and  elsewhere 
in  London  the  vestry  or  district  board,  as  the  case  may  be  (18  &  19  Vict., 
c.  120,  s.  96),  are  the  highway  authority.  But  main  roads  in  London 
which  have  not  been  retained  by  the  highway  authority  are  maintained 
by  the  county  council  as  elsewhere  (see  51  &  52  Vict.,  c.  41,  s.  41  (4)). 

The  highways  in  South  Wales  (see  23  &  24  Vict.,  c.  68 ;  41  &  42  Vict., 
c.  34)  and  in  the  Isle  of  Wight  (see  53  Geo.  III.,  c.  xcii.;  46  &  47 
Vict.,  c.  ccxxvi.)  have  been  the  subject  of  special  legislation.  But  the 
Local  Government  Acts,  1888  and  1894,  apply  to  these  places  (see  51  & 
52  Vict.,  c.  41,  ss.  12,  13,  and  as  regards  the  Isle  of  Wight,  Be  Isle  of 
Wl'jht  Highway  Commissioners,  1895,  72  L.  T.  569).  In  South 
Wales,  where  the  transfer  of  the  functions  of  highway  authorities  to 
the  rural  district  council  is  postponed,  there  are  highway  boards  of 
peculiar  character. 

At  the  present  time,  therefore,  the  following  are  the  several  kinds 
of  highway  authorities:  highway  surveyors  under  the  Highway  Act, 
1835;  highway  boards  under  the  Highway  Acts,  1862  and  1864;  high- 
way boards  in  South  Wales;  urban  authorities;  rural  district  councils 
with  highway  powers;  vestries  and  district  boards  in  London,  and  the 
Commissioners  of  Sewers  in  the  City  of  London.  Of  these,  however, 
the  first  three  exist  temporarily  only. 

It  will  be  observed  that  when  the  transfer  of  highway  functions  to 
the  mral  district  councils  is  complete,  the  expense  of  maintaining  the 
highways  in  a  '<  highway  parish ''  falls  on  that  highway  parish  sepa- 
voL.  XII. — 44 
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rately  only  in  exceptional  cases,  and  in  such  cases  only  owing  to  the 
accident  that  the  highway  parish  is  coextensive  with  some  other  area; 
and  that  highway  parishes  are  not,  save  again  fortuitously,  even  sepa- 
rately rated  towards  highway  expenses  as  constituent  parts  of  larger 
areas.  The  highway  parish  as  such  will  therefore  shortly  have  ceased 
to  he  an  area  of  auy  substantial  importance  for  administrative  purposes. 

Neither  the  appointment  of  a  surveyor  under  the  Highway  Act,  1835, 
nor  the  inclusion  of  a  highway  parish  in  a  highway  district,  relieved 
the  inhabitants  from  liability  to  indictment  if  the  highway  was  suffered 
to  fall  into  disrepair.  See  5  &  6  Will.  IV.,  c.  50,  s.  95;  25  &  26  Vict., 
c.  61,  ss.  18,  19;  Reg.  v.  Sandon  Inhabitants  (1854),  3  El.  &  BL  547, 
23  L.  J.  M.'  C.  129.  Kor  again  did  the  making  of  a  highway  into 
a  turnpike  road  relieve  the  inhabitants  of  the  highway  parish  from 
liability  to  indictment :  see  Heg.  v.  Lordsmere  Inhabitants  (1850),  15 
Q.  B.  689,  19  L.  J.  M.  C.  215;  see  also  Bex  v.  NetheHhong  Inhabitants 
(1818),  2  B.  &  Aid.  179;  Bex  v.  Oxfordshire  Inhabitants  (1825), 
4  B.  &  C.  194,  6  Dowl.  &  Ky.  231;  Sunk  Island  Turnpike  Trustees  v. 
PatHngton  Surveyors  (1861),  1  B.  &  S.  747,  31  L.  J.  M.  C.  18.  So 
also  local  Acts  providing  for  the  maintenance  of  highways  by  com- 
missioners, or  by  a  canal  company,  have  been  held  not  to  relieve  the 
inhabitants  from  liability.  See  Rex  v.  St.  George^  Hanover  Square, 
Inhabitants  (1812),  3  Camp.  222,  13  R.  R.  792;  Rex  v.  Brightside 
Bierlow  Inhabitants  (1849),  13  Q.  B.  933,  19  L.  J.  M.  C.  50;  see  also 
Little  Bolton  Inhabitants  v.  Reg.  (1843),  12  L.  J.  M.  C.  104. 

It  seems,  therefore,  that  even  in  the  case  of  a  highway  in  an  urban 
district,  or  in  a  rural  district  where  the  council  are  the  highway 
authority,  the  liability  of  the  highway  parish  to  indictment  remains 
notwithstanding  that  for  administrative  purposes  the  highway  parish 
has  ceased  to  have  any  distinct  existence.  Even  in  the  case  of  a  main 
road  repairable  by  the  county  council  it  is  by  no  means  clear  that  the 
liability  of  the  highway  parish  to  indictment  is  extinguished.  See,  in 
addition  to  the  cases  above  referred  to,  Reg.  v.  Mayor,  &c.  of  Wakefield 
(1888),  20  Q.  B.  D.  810,  57  L.  J.  M.  C.  52,  36  W.  R.  911.  The  Local 
Government  Act,  1894  {m  &  57  Vict.,  c.  73,  ss.  6  (1,  a),  19  (4);  and  see 
the  definition  of  *' vestry"  in  sect.  75  (2),  and  see  Reg.  v.  Mayor,  &c, 
of  Poole  (1887),  19  Q.  B.  D.  602,  683,  56  L.  J.  N.  C.  131,  57  L.  T. 
485,  36  W.  R.  239),  however,  render  it  somewhat  doubtful  whether  the 
indictment  should  not  now,  in  the  case  of  a  highway  parish  coextensive 
with  a  rural  parish,  be  against  the  parish  council  or  parish  meeting, 
as  the  case  may  be,  instead  of  against  the  inhabitants. 

Recourse  to  an  indictment  of  a  parish,  where  it  is  sought  to  enforce 
the  repair  of  a  way  alleged  to  be  a  highway  repairable  by  the  inhabi- 
tants at  large,  can,  however,  now  very  generally  be  avoided^  as  advan- 
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tage  may  be  taken  of  certain  statutory  remedies.  The  most  generally 
available  remedy  of  the  kind  is  that  provided  by  the  Highways  and 
Locomotives  (Amendment)  Act,  1878  (41  &  42  Vict,  c.  77,  s.  10),  under 
which  a  complaint  may  be  made  to  the  county  council,  and  after  pre- 
liminary steps,  if  the  liability  to  repair  is  denied,  the  highway  authority 
may  be  indicted.  See  Eet;.  v.  Cheshire  Justices  (1883),  50  L.  T.  483; 
Iteg,  V.  Mai/or^  &e.  of  Wakefield,  supra.  This  remedy  is,  however, 
apparently  not  available  in  the  case  of  a  road  in  a  county  borough,  nor 
in  the  case  of  a  way  alleged  to  be  a  main  road  repairable  by  the  county 
council.  The  statutory  remedies  available  in  such  cases  {b  &%  Will. 
IV.,  c.  50,  ss.  94, 95;  25  &  26  Vict.,  c.  61,  ss.  18, 19)  are  imperfect,  since 
if  the  liability  to  repair  is  denied,  the  procedure  either  breaks  down 
altogether  or  leads  up  to  a  common-law  indictment  of  the  parish. 
There  is  accordingly  at  present  much  difficulty  where  it  is  desired  to 
enforce  the  repair  of  a  road  alleged  to  be  a  main  road  repairable  by  the 
county  council,  or  of  a  road  in  a  county  borough  alleged  to  be  repair- 
able by  the  inhabitants  at  large. 

In  this  connection  reference  must  be  made  to  provisions  in  the  Local 
Government  Act,  1894  {6^  &  57  Vict.,  c.  73,  ss.  16, 19  (8),  and  see  s.  63), 
under  which  parish  councils  and  parish  meetings  have  special  remedies 
where  a  rural  district  council  make  default  in  maintaining  a  highway 
which  it  is  their  duty  to  maintain. 

Formerly  the  liability  of  the  highway  parish  to  repair  a  highway 
attached  upon  the  dedication  of  the  way,  without  any  formal  adoption  on 
the  part  of  the  parish  :  see  Eex  v.  Leake  Inhabitants  (1833),  56.  &  Ad. 
469,  2  N.  &  M.  533;  Reg.  v.  French  (1879),  4  Q.  B.  D.  507,  48  L.  J. 
M.  C.  175;  Eyre  v.  N&w  Forest  Highway  Board  (1892),  56  J.  P.  517; 
if  the  highway  was  actually  used  by  the  public:  see  Cubitt  v.  Manse 
(1873),  L.  R.  8  C.  P.  704,  42  L.  J.  Q.  B.  278;  Attorney- General  v. 
Biphosphated  Guano  Co.  (1879),  4  Ch.  D.  327, 49  L.  J.  Ch.  68.  Since 
the  Highway  Act,  1835  (5  &  6  Will.  IV.,  c.  50),  however,  a  formal  adop- 
tion of  the  highway  under  sect.  23  of  that  Act,  or  under  some  similar 
enactment  {e.  g.  25  &  26  Vict.,  c.  61,  s.  36  ;  38  &  39  Vict.,  c.  55,  s.  152), 
is  in  general  necessary  to  render  a  new  highway  repairable  at  the  public 
expense.  See  Reg,  v.  Dukinfield  Inhabitants  (1863),  4  B.  &  S.  158,  32 
L.  J.  M.  C.  230.  It  therefore  may  frequently  become  material  to 
inquire  whether  a  particular  highway  was  a  highway  before  the  Act  or 
not.  Whether  the  critical  date  is  August  31st,  1835,  the  date  of  the 
passing  of  the  Act,  or  March  20th,  1836,  the  date  of  the  commencement 
of  the  Act,  is  doubtful.  See  5  &  6  Will.  IV.,  c.  50,  s.  119,  repealed  by  the 
Statute  Law  Revision  (Nov.  2)  Act,  1888;  33  &  34  Vict.,  c.  73,  s.  12. 

There  are  cases  in  which  a  highway  made  since  the  Act  of  1835 
becomes  repairable  by  the  inhabitants  at  large  without  formal  adoption ; 
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e.  g,  a  highway  made  by  a  local  authority  under  statutory  provisions 
in  that  behalf:  see  Kingstofirupon-Hull  Local  Board  v.  JoTies  (1856), 
1  H.  &  K  489,  26  L.  J.  Ex.  33;  or  a  road  made  by  turnpike  tnis- 
tees  since  the  Act  and  allowed  to  remain  open  after  the  expiry  of  the 
Turnpike  Act:  see  Beg.  v.  Thomas  (1857),  7  El.  &  Bl.  399.  As  to 
roads  disturnpiked  since  August  9th,  1863,  see  33  &  34  Vict.,  c.  73, 
s.  10.  Koads  disturnpiked  since  December  31st,  1870,  are  generally 
main  roads,  as  has  been  mentioned. 

It  has  been  suggested  that  sect.  23  of  the  Highway  Act,  1835,  does 
not  apply  to  footpaths,  and  that  footpaths  still  become  repairable  by  the 
inhabitants  at  large  upon  dedication;  and  the  question,  upon  which 
there  is  no  authority,  is  certainly  open  to  argument. 

AMERICAN  NOTES. 

The  statement  of  the  common-law  doctrine  in  the  first  paragraph  of  the 
Rule  is  recognized  as  correct  in  Commissioners  v.  Martin,  4  Michigan,  557;  69 
Am.  Dec.  333;  Hill  v.  Boston,  122  Massachusetts,  344;  23  Am.  Rep.  332; 
Washer  v.  Bullitt  County,  110  United  States,  558;  People  v.  Dover,  j-c. 
Comm'rs,  158  Illinois,  197;  Rowe  v.  Portsmouth,  56  New  Hampshire,  291; 
Rapho  V.  Moore,  68  Penn.  State,  404 ;  Richmond  v.  Long^s  Adm^rs,  17  Grattan 
(Virginia),  375;  Cooper  v.  Athens,  53  Georgia,  638;  Aldrich  v.  Tripp,  11  Rhode 
Island,  141 ;  23  Am.  Rep.  434. 

But  "  the  rule  of  the  common  law  imposing  upon  counties  or  hundreds  the 
duty  of  repairing  public  bridges  has  not  been  sustained  by  many  of  the 
American  Courts ;  and  the  decisions  of  these  Courts  are  very  decidedly  op- 
posed to  the  rule : ''  Elliott  on  Roads  and  Streets,  p.  40.  The  same  writer 
continues  (p.  319):  "The  type  of  the  American  county  is  the  British 
shire ;  but  the  American  county  is  a  stronger  and  more  compact  organization 
than  the  British  shire,  and  it  is  invested  with  more  comprehensive  powers. 
It  is  in  truth  a  political  unit.  The  Normans  seem  to  have  framed  the  county 
system,  and  under  the  system  as  they  framed  it  the  county  was  governed  by 
the  sheriff,  whose  power  was  almost  autocratic.  It  seems  that  the  American 
decisions  which  have  followed  the  English  doctrine  respecting  the  hundred 
and  the  shire  have  wandered  somewhat  from  the  true  path,  inasmuch  as  they 
have  lost  sight  of  the  important  fact  that  an  American  county  is  much  more 
completely  organized  and  possesses  much  more  extensive  powers  with  respect 
to  local  affairs  than  did  the  English  shire  or  county.  In  following  the  Eng- 
lish theory,  the  Courts  have  in  many  instances  applied  a  rule  in  American 
counties  that  it  is  not  easy  to  sustain  on  solid  principle.  .  .  .  The  common, 
law  responsibilities  of  counties  to  repair  bridges  has  never  prevailed  in  the 
United  States."  2  Dillon  on  Municipal  Corporations,  sect.  728  n.,  997.  To  this 
effect:  Hedges  v.  Madison,  1  Gilman  (Illinois),  567;  Hill  v.  Livingston  County, 
12  New  York,  52 ;  Huffman  v.  San  Joaquin  County,  21  California,  426 ;  Mouer 
V.  Inhabitants,  9  Massachusetts,  247 ;  6  Am.  Dec.  63  ;  Whitall  v.  Freeholders, 
40  New  Jersey  Law,  302;  Askem  v.  Hale  County,  54  Alabama,  639;  25  Am. 
Rep.  730;  Dosdall  v.  County  of  Olmstead,  30  Minnesota,  96 ;  44  Am.  Rep.  185 
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(sidewalk  adjacent  to  courthouse)  ;  Wabash  County  v.  Pearson,  120  Indiana, 
426;  16  Am.  St  Rep.  325 ;  notes,  2  Am.  St  Bep.  691 ;  68  Am.  Dec.  291--800 ; 
Heigel  v.  Wichita  County,  84  Texas,  892;  81  Am.  St  Rep.  68 ;  Soper  v.  Henry 
County,  26  Iowa,  264 ;  Sutton  v.  Board,  41  Mississippi,  286 ;  Barbour  County  y. 
Horn,  48  Alabama,  566 ;  Hamilton  County  CommWs  y.  Mighels,  7  Ohio  State, 
109.  The  doctrine  is  uniformly  laid  down  that  the  liability  of  a  county  for 
the  repair  of  highways  and  bridges  is  purely  statutory,  and  it  is  generally  the 
subject  of  statutory  proyision. 

The  first  principal  case  is  cited  in  State  y.  Hudson  County,  80  New  Jersey 
Law,  187 ;  but  it  is  there  held  that  no  indictment  lies  against  the  inhabitants 
of  a  county  for  not  repairing  bridges  oyer  riyers,  ^  because  the  statute  law  of 
the  colony  placed  that  duty  on  the  townships,''  and  no  statute  has  imposed  it 
on  the  State.  The  Court  make  the  following  interesting  obseryations :  "  The 
truth  of  the  whole  matter  is  obyiously  this :  By  the  common  law  of  England, 
the  inhabitants  of  counties,  from  time  immemorial,  had  been  charged  for  the 
repairs  of  bridges  within  their  bounds,  and  were  indictable  in  the  King's 
Bench  for  not  doing  so.  They  were  not  indictable  as  a  corporation,  but  indi- 
yidually  and  by  reason  of  their  inhabitancy  of  the  county,  like  hundreds 
were  under  the  constitution  of  King  Alfred,  for  a  loss  within  their  bounds  by 
robbery.  This  was  an  inconyenient  arrangement.  The  inhabitants  had  no, 
or  yery  inconyenient,  machinery  to  raise  the  money  or  fine  among  themselyes. 
The  sentence  went  against  them  indiyidually,  and  enforced  against  the  first 
the  officers  could  catch,  and  kept  on  till  the  bridge  was  repaired ;  and  those 
who  were  so  unlucky  as  to  be  caught  had  to  get  contribution  from  the  rest  of 
the  inhabitants  as  best  they  could.  Then  came  the  statute  of  22  Henry  YIIL, 
upon  which  haye  been  built  and  framed  all  the  acts  passed  both  in  England 
and  this  State  since,  and  by  paring,  chipping,  and  patching  which  our  own 
present  statutes  haye  been  formed.  The  statute  of  22  Henry  YIII.  had  two 
objects  in  yiew :  one  was  to  giye  the  Quarter  Sessions  jurisdiction  oyer  indict- 
ments at  common  law  for  not  repairing  bridges,  and  so  bring  justice  near  the 
people ;  and  the  other  was  to  proyide  conyenient  machinery  to  raise  taxes  to 
repair  bridges,  and  by  that  means  preyent  the  necessity  of  indicting  the 
inhabitants  for  not  repairing.  The  statute  of  22  Henry  YIII.  consequently 
left  there  untouched  the  common-law  principle,  that  the  inhabitants  of  coun- 
ties should  repair,  and  gaye,  first,  jurisdiction  to  the  Quarter  Sessions,  as  well 
as  the  King*s  Bench,  to  try  and  present  the  inhabitants  for  not  repairing; 
and  second,  by  giying  to  certain  officers  power  to  raise  taxes  to  repair  bridges. 
This  statute  consequently  left  the  inhabitants  of  counties  in  England  liable 
to  indictment  if  for  any  reason  the  bridges  were  not  repaired. 

*'  But  when  this  colony  began  to  be  settled,  almost  the  first  thing  they  did 
was  to  relieye  the  inhabitants  of  counties  from  the  obligation  to  repair,  by 
putting  it  on  the  townships,  and  so  the  liability  remained  here  for  a  hundred 
years,  and  until  the  Reyolution." 
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No.   17.  — RUSSELL  v.  MEN  OF  DEVON. 

(K.  B.  1788.) 

No.  18.  — PENDLEBURY  v.  GREENHALGH. 

(c.  A.  1875.) 

No.  19.  — COWLEY  v.  NEWMARKET  LOCAL  BOARD. 

(H.  L.  1892.) 

RULE. 

No  action  will  (at  common  law)  lie  by  an  individual 
against  the  inhabitants  of  a  county  or  parish  for  injury 
sustained  by  want  of  repair  to  a  bridge  or  highway  which 
the  county  or  parish  ought  to  have  repaired. 

Nor  will  an  action  for  such  cause  lie  against  the  su^ 
veyor  of  highways  or  local  board  upon  whom  the  same 
duty  of  repair  has  devolved  by  statute. 

But  where  a  surveyor  of  highways  undertakes  repairs, 
and  leaves  the  work  to  be  done  in  a  manner  which  is  dan- 
gerous, and  the  plaintiff  is  thereby  injured,  he  has  a  good 
cause  of  action  against  the  surveyor. 

Bnssell  v.  Men  of  Devon. 

2  Term  ReportB,  667-673  (1  R.  R.  585). 

Non-repair  of  Bridge,  —  Action  by  Individual  does  not  lie, 
[667]      No  action  will  lie  by  an  individual  against  the  inhabitants  of  a  county 
for  an  injury  sustained  in  consequence  of  a  county  bridge  being  out  of 
repair. 

This  was  an  action  upon  the  case  against  the  men  dwelling  in 
the  county  of  Devon,  to  recover  satisfaction  for  an  injury  done  to 
the  waggon  of  the  plaintiffs  in  consequence  of  a  bridge  being  out 
of  repair,  which  ought  to  have  been  repaired  by  the  county;  to 
which  two  of  the  inhabitants,  for  themselves  and  the  rest  of  the 
men  dwelling  in  that  county,  appeared,  and  demurred  generally. 

Chambre,  in  support  of  the  demurrer,  insisted  that  by  the  laws 
of  this  kingdom  no  civil  action  can  be  maintained  against  the 
inhabitants  of  a  county  at  large  for  any  injury  sustained  by  an 
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individual  in  consequence  of  a  breach  of  their  public  duty.  No 
instance  can  be  found  of  any  attempt  to  support  such  an  action  as 
the  present,  which  is  a  strong  argument  to  show  that  such  an 
action  will  not  lie,  especially  where  the  circumstances,  which 
should  give  occasion  to  it,  are  in  daily  occurrence ;  for  on  prin- 
ciple there  can  be  no  distinction  between  any  special  injury  arising 
from  a  neglect  in  not  repairing  a  bridge  and  a  highway. 
But  this  *  does  not  rest  on  general  observation  only ;  for  [*  668] 
if  the  principles  on  which  this  action  must  be  supported 
are  examined,  it  will  be  found  equally  clear.  Consider,  first, 
who  are  the  necessary  parties  to  all  civil  suits ;  they  must  either 
be  brought  against  individuals  who  are  to  be  particularly  named, 
or  against  corporations,  or  against  persons  who  are  rendered  liable 
by  the  provisions  of  particular  Acts  of  Parliament:  if  it  be  brought 
against  individuals,  all  of  them  must  be  brought  before  the  Court ; 
they  must  appear  before  the  Court  or  be  outlawed.  This  mode  of 
bringing  actions  against  large  bodies  of  men  would  render  nuga- 
tory the  privileges  of  the  Crown  of  creating  corporations,  and 
would  destroy  the  mode  of  suing  corporations  in  their  corporate 
capacity.  And  no  Act  of  Parliament  has  yet  made  the  inhabitants 
of  a  county  at  large  liable  in  this  case.  Besides,  here  the  defend- 
ants are  the  men  of  Devon,  who  must  be  taken  to  mean  the  inhabi- 
tants of  that  county  at  the  time  of  purchasing  the  writ :  but  the 
inhabitants  of  a  county  are  a  fluctuating  body,  and  before  judg- 
ment obtained  other  persons  may  have  come  to  reside  in  the 
county,  when  the  whole  damages  may  be  levied  on  such  innocent 
persons;  whereas,  if  the  action  could  be  maintained  at  all,  the 
damages  should  be  paid  by  those  who  were  inhabitants  at  the  time 
when  the  injury  was  sustained.  And  it  is  a  principle  of  law 
that  no  man  shall  be  responsible  for  any  injury  unless  occasioned 
by  his  own  act  or  default  If  it  be  contended  that  this  mode  of 
suing  is  founded  on  the  analogy  it  bears  to  actions  on  the  statute 
of  hue  and  cry,  and  actions  on  the  9  Geo.  I. ,  c.  22,  s.  7,  to  recover 
damages  sustained  by  fire,  the  answer  is  that  the  Legislature  has 
given  a  remedy  in  those  particular  instances ;  and  when  an  Act 
of  Parliament  renders  any  description  of  men  liable  to  an  action, 
the  Courts  of  law  must  devise  some  means  by  which  they  may  be 
sued.  But  the  statutes  of  hue  and  cry  furnish  an  argument  to 
show  that  the  present  action  cannot  be  maintained.  The  obliga- 
tion to  make  hue  and  cry  subsisted  at  common  law,  2  Inst  172, 
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or  at  least  by  the  Statute  of  Westminster  1st,  3  Ed.  I. ,  c  9,  which 
was  prior  to  the  Statute  of  Winton,  13  Ed.  L,  st  2,  s.  6,  by  which 
the  inhabitants  of  a  hundred  were  subjected  to  an  action.  But  if 
the  hundred  had  been  liable  to  a  civil  action  by  the  common  law, 
or  the  Statute  of  Westminster,  which  raised  the  duty,  the  Statute 
of  Winton  would  have  been  nugatory.  But  it  was  only  on  the 
ground  of  the  hundred's  not  being  liable  before  that 
[*  669]  *  time  that  the  Legislature  made  them  responsible  in  a 
civil  action.  The  consequence  of  permitting  thesQ  sort  of 
actions  to  be  maintained  deserves  the  serious  attention  of  the 
Court,  since  it  must  necessarily  lead  to  a  multiplicity  of  actions ; 
for  as  the  whole  damages  to  be  recovered  might  be  levied  on  any 
one  individual,  he  must  have  recourse  to  numberless  suits  in  order 
to  reimburse  himself  for  the  excess  which  he  must  pay  beyond  his 
own  proportion.  The  principle  which  decides  against  this  kind 
of  action  is  in  Bro.  Abr. ,  title  **  Accion  sur  le  case, "  pi.  93,  where 
it  is  said  that  if  a  highway  be  out  of  repair,  by  which  my  horse 
is  mired,  no  action  lies,  car  est  populus  et  suiTa  reforme  per  pre- 
sentment ;  which  must  be  understood  to  mean  that,  as  the  road 
ought  to  be  repaired  by  the  public,  no  individual  can  maintain  an 
action  against  them  for  any  injury  arising  from  their  neglect 

Gibbs,  contra,  —  The  general  principle  is,  tliat  where  one  person 
receives  an  injury  by  any  other  person  or  persons  omitting  to  do 
what  by  law  he  or  they  are  bound  to  do,  he  may  maintain  an 
action  on  the  case  to  recover  satisfaction  for  the  damage  he  has 
received  in  consequence  of  that  omission.  In  the  present  case 
the  county  were  bound  to  repair  this  bridge ;  they  omitted  to  do 
so ;  and  the  plaintiffs  received  a  particular  injury  by  that  omis- 
sion. It  is  true  that  this  neglect  in  the  county  was  a  public 
nuisance,  and  was  an  injury  to  all  the  King's  subjects,  and  that 
no  individual  could  have  brought  ah  action  for  his  share  of  the 
general  injury;  but  this  is  a  special  damage  sustained  by  the 
plaintiffs,  who  have  therefore  a  right  to  recover  a  satisfaction  in 
damages.  In  Iveson  v.  Moore,  1  Ld.  Eaym.  486,  it  was  held  that 
an  action  on  the  case  for  stopping  a  public  way,  whereby  persons 
were  prevented  from  coming  to  the  plaintiff's  colliery,  might  be 
supported.  So  that  there  is  no  objection  to  this  action  from  the 
nature  of  the  injury.  If  any  individual,  or  a  corporation,  ought 
to  have  repaired  this  bridge,  there  can  be  no  doubt  but  that  the 
action  would  have  lain.     Now  there  is  no  difference  between  an 


B.  C.  70L.  Xn.]      HIGHWAY  (mCLUDING  PUBLIC  BRIDGE).  697 

Ho.  17.  — BoMea  ▼.  Ken  of  SwroB,  a  T.  B.  068,  670. 

action  against  an  individual,  or  a  corporation,  and  the  present, 
which  is  brought  against  the  men  residing  in  the  county  of  Devon, 
who  have  been  guilty  of  the  same  neglect.  With  respect  to  the 
plaintiffs,  the  injury  is  the  same ;  they  are  equally  innocent,  and 
have  suffered  by  the  default  of  others,  who  were  bound  by  law 
to  perform  a  duty  which  they  neglected :  they  therefore, 
*  upon  every  principle  of  reason  and  justice,  ought  to  have  [*  670] 
reparation.  With  respect  to  the  defendants,  they  are 
equally  guilty  of  a  breach  of  duty,  and  are  at  least  equally  able 
to  make  this  compensation ;  they  therefore,  on  the  same  principles 
of  reason  and  justice,  ought  to  make  satisfaction  to  the  plaintiffs 
who  have  suffered  by  their  neglect.  Et  ubi  eadem  est  ratio  idem 
est  jus.  Upon  principle,  therefore,  the  plaintiffs  are  entitled  to 
recover  a  satisfaction  against  the  defendants ;  but  the  defendants 
wish  to  shelter  themselves  under  the  forms  of  law,  and  say  that, 
though  in  justice  they  ought  to  make  a  compensation,  there  is  no 
mode  by  which  they  can  be  compelled  to  do  it.  However,  there 
is  no  ground  for  such  an  objection,  because  they  may  be  compelled 
to  appear  in  a  civil  action  by  the  same  process  by  which  they  are 
brought  into  Court  in  an  indictment,  namely,  by  venire  and  dis- 
tringas. With  respect  to  the  statutes  of  hue  and  cry,  from  which 
part  of  the  defendant's  argument  was  drawn,  it  will  appear,  on 
consideration,  that  the  cases  which  have  been  determined  on  those 
statutes  furnish  an  argument  in  favour  of  this  action.  All  actions 
against  the  hundred  are  brought  on  the  13  Ed.  I.,  c.  2 :  1  Yentr. 
235;  Yelv.  116;  and  not  on  the  statute  27  Eliz.,  c.  13;  and 
therefore  if  a  declaration  were  to  conclude  contrdL  formam  statu- 
torum  it  would  be  bad.  The  statute  13  Ed.  I,  c.  2,  enacts  that 
inquests  shall  be  made  in  the  hundred,  &a ,  where  felonies  are  com- 
mitted, so  that  the  offender  may  be  attainted,  and  if  the  county 
will  not  answer  for  the  bodies  of  such  offenders,  every  county, 
that  is,  the  people  dwelling  in  the  county,  shall  be  answerable  for 
the  robberies  done,  and  also  the  damages,  so  that  the  whole  hun- 
dred where  the  robbery  shall  be  done  shall  be  answerable.  And 
"by  construction  upon  the  Statute  of  Win  ton,  13  Ed.  I.,  if  the 
country  do  not  apprehend  the  felon  within  forty  days,  an  action 
lies  against  the  inhabitants  of  the  hundred  where  the  robbery 
was  committed  for  the  money  or  goods  whereof  the  party  was 
robbed.*  3  Com.  Dig.,  tit.  Hundred,  C.  2.  Now  it  is  to  be 
observed  that  the  statute  does  not  prescribe  the  form  of  action  or 
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the  mode  of  proceeding  against  the  hundred  —  it  merely  declares 
that  they  shall  be  answerable ;  but  the  common  law  interfered  and 
supplied  the  form  of  action  and  the  process  by  which  they  are  to 
be  brought  into  Court  Then  to  argue  by  analogy :  as  in  that  case 
the  common  law  furnished  the  form  of  action  to  recover 
[*  671]  against  the  hundred  *  that  satisfaction  which  the  Legisla- 
ture declared  they  should  make,  so  in  the  present  case  it 
will  afford  a  remedy,  and  compel  the  county  to  make  that  com- 
pensation which  it  says  on  principle  they  are  bound  to  do.  It  has 
been  said  that  great  injustice  might  be  done  to  those  who  are  not 
inhabitants  of  the  county  at  the  time  when  this  injury  was  sus- 
tained, by  making  them  responsible  for  the  neglect  of  their  prede- 
cessors ;  but  that  objection  would  apply  with  equal  force  to  the 
action  on  the  statutes  of  hue  and  cry  as  to  this.  With  respect  to 
the  argument  drawn  from  the  novelty  of  the  action,  it  may  be 
answered  by  recollecting  that  the  persons  who  are  bound  to  repair 
bridges  and  roads  are  generally  compelled  by  indictment  to  repair 
them  before  any  special  damage  has  been  sustained.  As  to  the 
case  in  Bro.  Abr. ,  perhaps  it  was  not  considered  to  be  such  a  par- 
tial injury  for  which  an  action  would  lie.  The  instance  put  is 
only  that  of  miring  a  horse ;  but  it  does  not  follow  that,  if  there 
had  been  any  serious  damage,^  the  action  would  not  have  lain. 
However,  it  is  to  be  observed  that,  at  the  time  when  that  case 
was  determined,  doubts  were  entertained  concerning  other  actions 
upon  the  case,  which  are  now  clearly  held  to  be  maintainable; 
for  it  was  doubted  by  Baldwin,  C.  J. ,  whether  an  action  could 
be  supported  for  a  special  damage  arising  from  a  nuisance  in  a 
highway;  though  Fitzherbert,  J.,  was  indeed  of  a  different 
opinion.      Vid.  5  Co.  Eep.  73  a. 

Chambre,  in  reply,  was  stopped  by  the  Court 

Lord  Kenyon,  C.  J.  — If  this  experiment  had  succeeded,  it 
would  have  been  productive  of  an  infinity  of  actions.  And  though 
the  fear  of  introducing  so  much  litigation  ought  not  to  prevent  the 
plaintiff's  recovering,  if  by  law  he  is  entitled,  yet  it  ought  to  have 
considerable  weight  in  a  case  where  it  is  admitted  that  there  is  no 
precedent  of  such  an  action  having  been  before  attempted.  Many 
of  the  principles  laid  down  by  the  plaintiff's  counsel  cannot  be 
controverted ;  as  that  an  action  would  lie  by  an  individual  for  an 

1  The  case  in  5  Ed.  IV.,  2,  from  which  damage  to  be  sostained  in  consequence  of 
the  passage  in  Brooke  is  taken,  supposes  a    miring  the  horse. 
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injury  which  he  has  sustained  against  any  other  individual  who 
is  bound  to  repair.  But  the  question  here  is,  whether  this  body 
of  men,  who  are  sued  in  the  present  action,  are  a  corpora- 
tion, or  quit  a  corporation,  *  against  whom  such  an  action  [*  672] 
can  be  maintained.  If  it  be  reasonable  that  they  should 
be  by  law  liable  to  such  an  action,  recourse  must  be  had  to  the 
Legislature  for  that  purpose.  But  it  has  been  said  that  this 
action  ought  to  be  maintained  by  borrowing  the  rules  of  analogy 
from  the  statutes  of  hue  and  cry ;  but  I  think  that  those  statutes 
prove  the  very  reverse.  The  reason  of  the  Statute  of  Winton  was 
this :  as  the  hundred  were  bound  to  keep  watch  and  ward,  it  was 
supposed  that  those  irregularities  which  led  to  robbery  must  have 
happened  by  their  neglect  But  it  was  never  imagined  that  the 
hundred  could  have  been  compelled  to  make  satisfaction  till  the 
statute  gave  that  remedy ;  and  most  undoubtedly  no  such  action 
could  have  been  maintained  against  them  before  that  time.  There- 
fore, when  the  case  called  for  a  remedy,  the  Legislature  inter- 
posed ;  but  they  only  gave  the  remedy  in  that  particular  case,  and 
did  not  give  it  in  any  other  case  in  which  the  neglect  of  the  hun- 
dred had  produced  any  injury  to  individuals.  And  when  they 
gave  the  action,  they  virtually  gave  the  means  of  maintaining 
that  action  —  they  converted  the  hundred  into  a  corporation  for 
that  purpose ;  but  it  does  not  follow  that,  in  this  case,  where  the 
Legislature  has  not  given  the  remedy,  this  action  can  be  main- 
tained. And  even  if  we  could  exercise  a  legislative  discretion  in 
this  case,  there  would  be  great  reason  for  not  giving  this  remedy ; 
for  the  argument  urged  by  the  defendant's  counsel,  that  all  those 
who  become  inhabitants  of  the  county,  after  the  injury  sustained 
and  before  judgment,  would  be  liable  to  contribute  their  propor- 
tion, is  entitled  to  great  weight  It  is  true,  indeed,  that  the 
inconvenience  does  happen  in  the  case  of  indictments ;  but  that  is 
only  because  it  is  sanctioned  by  common  law,  the  main  pillar  of 
which,  as  Lord  Coke  says,  is  unbroken  usage.  Among  the  several 
qualities  which  belong  to  corporations,  one  is,  that  they  may  sue 
and  be  sued ;  that  puts  it,  then,  in  contradistinction  to  other  per- 
sons. I  do  not  say  that  the  inhabitants  of  a  county  or  hundred 
may  not  be  incorporated  to  some  purposes ;  as  if  the  King  were  to 
grant  lands  to  them,  rendering  rent,  like  the  grant  to  the  good 
men  of  the  town  of  Islington.  Dyer,  100.  But  where  an  action 
is  brought  against  a  corporation  for    damages,    those   damages 
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[*  673]  are  not  to  be  recovered  against  the  corporators  in  *  theit 
individual  capacity,  but  out  of  their  corporate  estate ;  but 
if  the  county  is  to  be  considered  as  a  corporation,  there  is  no 
corporation  fund  out  of  which  satisfaction  is  to  be  made.  There- 
fore I  think  that  this  experiment  ought  not  to  be  encouraged. 
There  is  no  law  or  reason  for  supporting  the  action,  and  there  is  a 
precedent  against  it  in  Brooke ;  though  even  without  that  authority 
I  should  be  of  opinion  that  this  action  cannot  be  maintained. 

AsHHUEST,  J.  —  It  is  a  strong  presumption  that  that  which 
never  has  been  done  cannot  by  law  be  done  at  all.  And  it  is 
admitted  that  no  such  action  as  the  present  has  ever  been  brought, 
though  the  occasion  must  have  frequently  happened.  But  it  has 
been  said  that  there  is  a  principle  of  law  on  which  this  action 
might  be  maintained ;  namely,  that  where  an  individual  sustains 
an  injury  by  the  neglect  or  default  of  another,  the  law  gives  him 
a  remedy.  But  there  is  another  general  principle  of  law  which  is 
more  applicable  to  this  case,  —  that  it  is  better  that  an  individual 
should  sustain  an  injury  than  that  the  public  should  suffer  an 
inconvenience.  Now  if  this  action  could  be  sustained,  the  pub- 
lic would  suffer  a  great  inconvenience;  for  if  damages  are  recover- 
able against  the  county,  at  all  events  they  must  be  levied  on  one 
or  two  individuals,  who  have  no  means,  whatever,  of  reimbursing 
themselves;  for  if  they  were  to  bring  separate  actions  against 
each  individual  of  the  county  for  his  proportion,  it  is  better  that 
the  plaintiff  should  be  without  remedy.  However,  there  is  no 
foundation  on  which  this  action  can  be  supported ;  and  if  it  had 
been  intended,  the  Legislature  would  have  interfered  and  given  a 
remedy,  as  they  did  in  the  case  of  hue  and  cry.  Thus  this  case 
stands  on  principle:  but  I  think  the  case  cited  from  Brooke's 
Abridgment  is  a  direct  authority  to  show  that  no  such  action 
could  be  maintained ;  and  the  reason  of  that  case  is  a  good  one, 
namely,  because  the  action  must  be  brought  against  the  public. 

BuLLERi  J. ,  and  Grose,  J. ,  assented. 

Judgment  for  the  defendaTUi. 

Fendlebnry  v.  Oreenhalgh. 

1  Q.  B.  D.  36-41  (8.  o.  45  L.  J.  Q.  B.  8;  33  L.  T.  472;  34  W.  R.  98). 

[36]      Negligence.  —  Surveyor  of  Highways,  Liability  of,  for  Misfeasance, 

Defendant  was  surveyor  of  highways,  appointed  by  the  vestry  of  a  parish  at 
a  salary.    By  a  resolution  of  the  oommittee  of  management  for  the  highways. 


i  ^ 
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appointed  by  the  vestry,  it  was  ordered  that  about  150  yards  of  a  road  should  be 
raised,  and  the  defendant,  as  surveyor,  was  directed  to  carry  out  the  resolution. 
Defendant  contracted  with  G.  to  do  the  lalK)ur  at  S^d,  per  yard,  the  vestry  find- 
ing stones  and  materials.  G.  worked  himself,  and  employed  and  paid  his  own 
men,  and  the  defendant,  as  surveyor,  employed  men  to  cart  materials  to  the 
ground.  Defendant  set  the  W(»rk  out  and  determined  the  levels,  but  had 
nothing  to  do  with  the  paving  himself,  except  superintending  on  behalf  of  the 
committee.  The  work  was  carried  out  by  raising  one  half  of  the  width  of  the 
road  about  a  foot,  leaving  the  other  half  at  its  old  level ;  and  a  considerable 
length  of  road  was  so  left  without  light  or  fencing  at  night ;  and  in  conse- 
quence of  this  the  dog-cart  of  the  plaintiff,  which  he  was  driving  along  the 
road,  was  upset  and  he  was  injured.  Defendant  had  been  previously  warned  of 
the  dangerous  condition  of  the  road.  The  jury  found  that  leaving  the  road 
in  its  then  state,  without*  light  or  warning,  was  negligence ;  but  that  de-  [*S7] 
fendant  did  not  personally  interfere  in  doing  the  work,  or  directing  the 
road  to  be  left  as  it  was. 

Held,  the  Court  having  power  to  draw  inferences  of  fact,  that  the  defendant 
was  liable. 

Sernhky  that  s.  56  of  5  &  5  Vict,  c.  50  (which  imposes  a  penalty  on  a  sur- 
veyor who  causes  any  heap  of  stones  or  other  matter  to  be  laid  on  the  highway, 
and  allows  it  to  remain  there  at  night  without  proper  precautions),  did  not 
apply  to  such  a  case. 

Appeal  from  the  decision  of  the  Court  of  Queen's  Bench,  making 
absolute  a  rule  to  enter  a  verdict  for  the  defendant 

The  cause  was  tried  before  Mellor,  J.,  at  the  Manchester 
Winter  Assizes,  1872. 

The  defendant  is  the  surveyor  of  highways  for  the  township  of 
Tottington  Lower  End,  appointed  by  the  vestry  at  a  salary ;  and 
the  action  was  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  through  a  fall  from  a  dog-cart  which 
he  was  driving  along  a  road  within  the  said  township,  under  the 
following  circumstances :  — 

Shortly  before  the  accident  in  question  it  had  been  ordered  by 
a  resolution  of  the  committee  of  management  for  the  highways, 
appointed  by  the  vestry,  that  a  part  of  the  road,  about  150  yards 
in  length,  should  be  raised,  and  the  defendant  was,  as  such  sur- 
veyor, directed  to  carry  out  such  resolution. 

The  defendant  accordingly  contracted  with  one  John  Greenhalgh 
to  do  the  labour  at  3^.  per  yard,  the  vestry  finding  stones  and 
materials.  ^ 

1  In  answer  to  the  Oourt  it  was  stated  by  counsel  that  the  agreement  was  not  in 
writing. 
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John  Greenhalgh  worked  himself,  and  employed  and  paid  his 
own  men,  and  proceeded  to  perform  the  work  accordingly,  and  the 
defendant,  as  surveyor,  employed  men  to  cart  materials  to  the 
ground. 

The  defendant  stated  that  he  set  the  work  out  and  determined 
the  levels,  but  had  nothing  to  do  with  the  paving  himself,  except 
superintending  on  behalf  of  the  committee. 

The  work  was  being  done  by  raising  about  one  half  of  the  width 

of  the  road  about  a  foot  or  fifteen  inches,  leaving  the  other  half  at 

its  old  level,  and  at  the  time  of  the  occurrence  in  question 

[*  38]  a  considerable  *  length  of  road  had  been  so  dealt  with,  one 

half  of  the  width  being  a  foot  or  more  higher  than  the  other 

half. 

No  fence,  or  light,  or  any  other  protection  was  put  up  to  warn 
persons  using  the  road  at  night  of  the  difference  of  level. 

On  the  night  of  the  23rd  of  May,  1872,  the  plaintiff,  in  driving 
along  the  road,  came  in  contact  with  the  part  of  the  ro^d  which 
had  been  raised  to  a  higher  level,  and  his  vehicle  was  upset,  and 
he  himself  injured. 

The  plaintiff  was  not  guilty  of  any  contributory  negligence. 

The  defendant,  before  the  accident,  had  been  warned  by  persons 
using  the  road  that  its  condition  was  dangerous,  but  took  no  steps 
to  provide  any  protection  imtil  after  the  accident,  when  he  caused 
a  light  to  be  put  up. 

The  jury  found  that  the  leaving  the  road  in  its  then  state,  with- 
out light  or  warning,  was  negligence,  but  that  the  defendant  did 
not  personally  interfere  in  doing  the  work  or  directing  the  road  to 
be  left  as  it  was. 

A  verdict  was  entered  for  the  plaintiff,  damages  £20,  and  leave 
was  reserved  to  the  defendant  to  move  to  enter  the  verdict  for  him, 
the  Court  to  have  power  to  draw  inferences  of  fact  A  rule  was 
obtained  accordingly,  on  the  ground  that  no  personal  liability  on 
the  part  of  the  defendant  was  shown. 

This  rule  was  afterwards  made  absolute,  following  the  decision 
of  the  Court  in  Taylor  v.  Greenhalgh,  L  R  9  Q.  B.  487,  which 
was  another  action  arising  out  of  the  same  accident. 

Ambrose,  Q.  C. ,  for  the  plaintiff.  —  The  defendant  took  an  active 
part  in  the  levelling  of  the  road,  and  was  not  the  mere  instrument 
by  whom  the  contract  was  made  on  behalf  of  the  committee  with 
John  Greenhalgh,  as  the  Court  of  Queen's  Bench  seem  to  have 
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thought  First,  the  interference  with  the  highway  was  an  illegal 
act ;  there  was  no  power  in  the  vestry  to  give  the  order  to  alter 
the  level ;  all  that  the  surveyor  or  committee  of  management  can 
do  is  to  keep  the  roads  in  repair.  See  ss.  6,  9,  and  18  of  5  &  6 
Wm.  IV.,  c.  50. 

[Lord  Coleridge,  C.  J.  —  Surely  the  parish  have  power  to  alter 
the  level.  ] 

*  Not  without  first  obtaining  an  order  of  Justices.     But,   [*  39] 
secondly,  assuming  the  work  to  be  primd  facie  authorised 
in  law,  still  the  defendant  is  liable  for  the  negligent  mode  in 
which  the  work  was  left 

[Lord  Cairns,  C.  —  Is  there  any  case  in  which  a  surveyor  of 
highways  has  been  held  liable  ?] 

There  is  a  class  of  cases,  such  as  Youngi  v.  Davis,  2  H.  &  C. 
197,  in  which  a  surveyor  has  been  held  not  liable ;  but  that  is 
only  for  nonfeasance,  and  the  principle  i3,  that  he  stands  in  the 
position  of  the  parish,  and  a  parish  can  only  be  indicted  for  the 
non-repair  of  a  highway.  Here  the  act  is  an  act  of  misfeasance 
in  leaving  the  road  in  a  dangerous  state  without  fence  or  light 
Foreman  v.  Canterbury,  L.  R  6  Q.  B.  214,  shows  that  such  a 
public  body  as  the  committee  of  the  vestry  for  highways  would 
be  liable,  and  the  same  principle  applies  to  the  defendant,  their 
surveyor,  if  he  be  himself  guilty  of  negligence.  In  Newton  v. 
Mlis,  5  E.  &  B.  115,  24  L  J.  Q.  B.  337,  it  was  a  question  of 
notice  of  action,  but  it  was  never  suggested  that  the  surveyor 
would  not  have  been  liable  for  personal  negligence  under  similar 
circumstances  to  the  present 

[Lord  Cairns,  C.  —  It  must  be  taken  that  the  defendant  employed 
a  competent  person  to  do  the  work.] 

John  Greenhalgh  was  only  employed  to  do  the  labour.  Although 
the  jury  have  found  that  the  defendant  did  not  personally  inter- 
fere in  doing  the  work  and  in  directing  the  road  to  be  left  as  it 
was,  yet  the  Court  are  to  draw  inferences  of  fact,  and  the  defend- 
ant himself  stated  that  he  superintended  the  work  on  behalf  of 
the  committee ;  and  he  had  express  notice  of  the  dangerous  state 
the  road  was  left  in.  Lastly,  the  defendant  would  be  liable  by 
virtue  of  s.  56  of  5  &  6  Wm.  IV.,  c.  50,^  which  imposes  a  penalty 

1  5  &  6  Wm.  IV.,  c.  50,  s.  56 :  "  If  any  thing  whatsoever,  upon  any  highway,  and 
flurreyor  shaU  lay,  or  canse  to  be  laid,  any  allow  the  same  to  remain  there  at  night 
heap  of  stone,  or  any  other  matter  or    to  the  danger  or  personal  damage  of  any 
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on  a  surveyor  who  leaves  stones  or  other  matter  in  a  danger- 
[*  40]  ous  *  position  on  a  road,  on  the  principle  of  the  cases  cited 
in  the  Court  below  [L.  R  9  Q.  B.,  at  p.  489,  n.  (1)]. 

[Lord  Cairns,  C.  —  That  section  applies  to  leaving  materials  in 
a  dangerous  position ;  it  was  the  road  itself  here  that  was  danger- 
ous, not  the  materials.  ] 

J.  Edwards,  Q.  C. ,  for  the  defendant  —  No  point  was  made  at 
the  trial  that  the  act  of  raising  the  level  of  the  road  was  unlaw- 
ful :  it  must  be  taken,  therefore,  for  the  present  purpose,  to  have 
been  lawful ;  and  then  the  case  simply  amounts  to  an  attempt  to 
make  the  defendant,  qiid  surveyor,  liable,  although  he  did  not 
personally  interfere. 

[Lord  Coleridge,  C.J.  — Is  that  so  on  the  facts?  Foreman  v. 
Canterbury,  L.  R  6  Q.  B.  214,  seems  very  much  in  point] 

Ambrose,  Q.  C. ,  was  not  heard  in  reply. 

Lord  Cairns,  C.  — Although  the  conclusion  at  which  this  Court 
has  arrived  does  not  agree  with  that  of  the  Court  of  Queen's  Bench, 
the  difference  is  not  so  much  a  difference  on  any  point  of  law  as  a 
difference  between  the  view  taken  by  the  Court  of  Queen's  Bench 
of  the  facts  and  the  view  which  this  Court  takes  of  the  facts  as 
stated  in  the  case.  The  first  question,  as  in  most  of  these  kinds 
of  cases,  is  one  of  fact,  and  we  have  to  ascertain  what  was  the 
precise  state  of  facts  with  regard  to  the  steps  taken  by  the  defend- 
ant to  cany  out  the  work  directed  to  be  done  by  the  resolution  of 
the  committee.  We  may  assume  that  what  the  committee  resolved 
should  be  done  was  perfectly  lawful  if  done  in  a  proper  manner, 
viz.,  the  alteration  of  the  level  of  the  highway.  The  case  states: 
'*  It  had  been  ordered  by  a  resolution  of  the  committee  of  manage- 
ment for  the  highways  appointed  by  the  vestry  that  a  part  of  the 
road,  about  150  yards,  should  be  raised,  and  the  defendant  was, 
as  such  surveyor,  directed  to  carry  out  such  resolution. "  Now,  I 
will  assume  that  the  defendant,  as  he  could  not  have  carried  out 
the  resolution  with  his  own  hands,  would  not  have  been  respon- 
sible in  the  present  instance,  if  he  had  contracted  in  a  proper 
manner  with  a  third  person  to  carry  out  the  work  with  all  its 
incidents.  But  he  did  not  contract  with  John  Greenhalgh  for 
the   performance  of  the  work  as  a  whole.     He  contracted,   at 

person  passing  thereon,  all  due  and  rea-    he  shall  forfeit  for  every  snch  offence  an/ 
sonable  precaution  not  having  been  taken    sum  not  exceeding  £5." 
by  the  surveyor  to  guard  against  the  same. 
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•  most,  for  the  perfoimance  of  a  part  only.  The  case  pro-  [*  41] 
ceeds :  *  The  defendant  accordingly  contracted  with  one 
John  Greenhalgh  to  do  the  labour  at  3  Jd.  per  yard,  the  vestry  find- 
ing stones  and  materials.  John  Greenhalgh.  worked  himself,  and 
employed  and  paid  his  own  men,  and  proceeded  to  perform  the 
work,  and  the  defendant,  as  surveyor,  employed  men  to  cart 
materials  to  the  ground.  The  defendant  stated  that  he  set  the 
work  out  and  determined  the  levels,  but  had  nothing  to  do  with 
the  paving  himself,  except "  —  a  most  material  exception  — 
"  superintending  on  behalf  of  the'committee. "  It  was  very  prop- 
erly admitted  on  the  argument  that  it  was  necessary  that  during 
the  night  the  road  under  alteration  should  be  fenced  off  or  lighted, 
in  order  to  avoid  danger  to  persons  driving  along  it  Now,  the 
work  to  be  done  was  of  a  complex  kind ;  it  consisted  of  four  parts, 
—  the  materials,  labour,  superintendence,  and,  as  incident  to  the 
work,  lighting  and  fencing  during  the  night.  We  have,  there- 
fore, to  look  and  see  what  the  defendant  contracted  for  with  John 
Greenhalgh  out  of  these  four  items.  I  cannot  see  that  he  —  it 
is  stated  expressly  —  contracted  for  anything  except  labour;  the 
materials  were  found  by  the  vestry,  superintendence  by  the  defend- 
ant, as  surveyor.  By  whom  was  the  fencing  and  lighting  to  be 
supplied?  The  defendant,  no  doubt,  might  have  stipulated  that 
the  man  supplying  the  labour  should  supply  the  light  or  fencing. 
The  contract,  we  are  informed,  was  not  in  writing,  and  we  must 
take  it  that  the  labour  alone  was  contracted  for.  If  the  defendant  did 
not  contract  for  the  fencing  or  lighting,  then  the  duty  of  fencing 
and  lighting  remained  in  the  defendant,  for  which  he  remained 
responsible.  Therefore,  without  laying  down  any  general  rule, 
I  think,  under  the  circumstances  of  this  case,  the  defendant  con- 
tinued liable,  and  that  the  plaintiff  is  entitled  to  judgment 

Lord  CoLEEiDGE,  C.  J.,  Bramwell,  B.,  and  Brett,  J.,  con- 
curred. Judgment  reversed, 

Cowley  Y.  Vewmarket  Local  Board. 

1S92,  A.  C.  345-355  (8.  c.  62  L.  J.  Q.  B.  65 ;  67  L.  T.  486). 

Surveyor  of  Highway —  Liability  to  Action  for  Non-repair  of  Highway.     [845] 

—  Statutory  Duty,  Breach  of 

A  highway  was,  by  virtue  of  the  Public  Health  Act,  1875,  vested  in  and 

ander  the  control  of  a  local  board  as  the  urban  authority  for  the  district. 

Sects.  144  and  149  of  that  Act  provide  that  the  urban  authority  shall  have  and 
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be  subject  to  all  the  powers,  duties,  and  liabilities  of  surveyors  of  highways,  and 
shall  from  time  to  time  level,  alter,  and  repair  the  highways  vested  in  them  as 
occasion  may  require.  An  owner  of  land  adjoining  the  highway,  in  making  an 
approach  to  his  land  without  the  sanction  or  authority  of  the  local  board,  made 
a  drop  in  the  level  of  the  highway  and  left  it  in  a  dangerous  condition.  The 
appellant  walking  along  the  highway  fell  down  the  drop  and  was  injured.    In 

an  action  by  him  against  the  local  board  for  suffering  the  highway  to  be 
[*S46]  out  of  repair  and  in  a  dangerous  *  condition,  it  appeared  that  the  local 

board  was  chargeable  only  with  nonfeasance  and  not  with  misfeasance. 
Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  no  action  lay 
against  the  local  board. 

Appeal  from  a  judgment  of  the  Court  of  Appeal  affirming  a 
judgment  of  the  Queen's  Bench  Division. 

The  appellant  brought  an  action  against  the  respondents,  alleg- 
ing in  his  statement  of  claim  that  the  defendants  wilfully,  wrong- 
fully, and  negligently  built  and  placed  and  suffered  to  remain  on 
the  footway  of  the  highway  leading  from  Newmarket  to  Bury 
St  Edmunds,  at  a  point  opposite  to  the  entrance  of  the  yard  and 
stables  of  one  Captain  Machell,  a  brick  wall  and  a  declivity  formed 
thereby,  without  any  guard  or  light  or  means  to  prevent  persons 
from  falling  over  the  same ;  also  that  the  defendants  wrongfully 
suffered  and  permitted  the  footway  to  be  and  continue  out  of 
repair  and  in  a  state  and  condition  dangerous  to  foot  passengers 
using  the  same ;  and  that  by  means  of  the  said  wrongful  and  neg* 
ligent  acts  of  the  defendants  the  plaintiff,  while  lawfully  using 
and  walking  upon  and  along  the  footway  after  daylight  had  ceased, 
fell  over  the  brick  wall  and  down  the  declivity  and  sustained 
severe  injuries. 

At  the  trial  before  Dexman,  J. ,  and  a  common  jury  at  Ipswich, 
the  following  facts  were  proved  or  admitted :  — 

The  Bury  Road  where  the  plaintiff  was  injured  was  a  portion 
of  a  highway  within  the  district  for  which  the  defendants  were  the 
urban  authority.  In  1873  Captain  Machell,  being  the  owner  of 
property  adjoining  the  Bury  Road,  made  an  entrance  into  his 
stable  yard  by  cutting  through  the  footpath  which  formed  part  of 
the  highway.  His  property  being  on  a  lower  level  than  the  high- 
way, the  entrance  sloped  downwards  towards  the  stables,  and 
Captain  Machell  built  two  dwarf  walls  to  sustain  the  footpath 
on  each  side  of  the  slope,  thus  making  a  drop  of  about  eighteen 
inches  in  the  footpath.  This  was  done  without  the  authority  or 
sanction  of  the  local  authority.     Up  to  1886  the  footpath  at  the 
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point  in  question  was  covered  with  grass;  after  1886  it  was 
gravelled  by  the  defendants.     The  plaintiff,   walking  along  the 
footpath  one  evening  after  dark,  in  January,  1889,  fell 
*  over  one  of  the  dwarf  walls  into  the  slope  and  was   [•  347] 
hurt     The  nearest  lamp  to  the  spot  where  he  fell  was 
about  seventy  yards. 

The  jury  found  a  verdict  for  the  plaintiff  for  £200,  and  in 
answer  to  questions  put  by  the  learned  Judge  found  that  there  was 
no  negligence  on  the  part  of  the  plaintiff;  that  the  defendants  were 
guilty  of  negligence,  and  that  the  negligence  consisted  of  **  the 
combination  of  leaving  the  dwarf  wall  there  and  not  supplying 
sufficient  light.  *  Upon  further  consideration,  Denman,  J. ,  being 
of  opinion  that  no  cause  of  action  had  been  made  out,  entered 
judgment  for  the  defendants.  This  decision  was  affirmed  by  the 
Court  of  Appeal  (Lord  Esher,  M.  R  ,  Lindley  and  Lopes,  L.  J  J. ). 

May  17,  19.  A.  H.  Poyser  and  F.  K.  North  for  the  appel- 
lant :  — 

The  decisions  appealed  against  went  upon  the  ground  that  the 
defendants  were  in  the  same  position  as  that  of  a  surveyor  of  high- 
ways under  the  old  law,  and  not  chargeable  with  misfeasance,  but 
only  with  nonfeasance.  But  for  several  reasons  those  decisions 
are  unsound.  No  doubt  under  the  old  highway  law  it  was  held 
that  no  action  would  lie  by  an  individual  against  the  inhabitants 
of  a  county  for  an  injury  sustained  in  consequence  of  a  county 
bridge  being  out  of  repair :  Russell  v.  The  Men  of  Devon,  2  T.  R. 
667  (p.  694,  ante) ;  nor  against  the  county  sued  in  the  name  of 
the  surveyor:  McKinnon  v.  Penson,  8  Ex.  319,  9  Ex.  609;  nor 
against  the  surveyor  for  an  accident  caused  by  his  neglect  to  repair 
the  highway :  Young  v.  Davis,  2  H.  &  C.  197.  But  those  decisions 
rested  on  the  grounds  that  the  surveyor  being  an  individual  it 
would  be  highly  inconvenient  to  have  actions  brought  against  him, 
and  that  a  penalty  was  imposed  on  the  surveyor  by  the  Highway 
Act  (5  &  6  Wm.  IV.,  c  50).  A  local  board  would  not  be  subject  to 
any  penalty,  for  the  liability  to  specific  penalties  is  not  transferred 
by  the  general  words  of  the  Public  Health  Act,  1875.  The  lia- 
bility of  the  defendants  rests  on  the  provisions  of  that  Act  (38  & 
39  Vict ,  c.  55).  By  sect.  144  the  urban  authority  is  to  execute 
the  office  of  and  be  surveyor  of  highways,  and  to  have  and  be 
subject  to  all  the  powers,  authorities,  duties,  and  liabilities  of 
surveyors   of  highways  under  the   law   for  the    time  being   in 
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[•  348]  force.  Sect  149  creates  •  a  distinction  between  the  old 
surveyor  and  the  urban  authority.  It  enacts  that  high- 
ways shall  vest  in  and  be  under  the  control  of  the  urban  authority. 
The  highway  was  not  vested  in  the  surveyor.  Then  sect  149 
enacts  that  the  urban  authority  shall  from  time  to  time  cause  the 
highway  to  be  levelled,  paved,  &c. ,  altered  and  repaired,  as  occa- 
sion may  require,  with  power  to  cause  the  soil  of  the  streets 
to  be  raised,  lowered,  or  altered,  as  they  may  think  fit,  and  to 
place  and  keep  in  repair  fences  and  posts  for  the  safety  of  foot 
passengers. 

The  verdict  of  the  jury  finds  that  there  was  a  clear  breach  by 
the  defendants  of  the  duty  imposed  by  sect  149  in  not  repairing 
this  highway  and  in  leaving  it  in  a  dangerous  condition.  By 
sect  161  the  urban  authority  has  power  to  contract  with  any 
person  for  the  lighting  of  the  highways,  and  may  provide  such 
lamps  and  other  materials  and  apparatus  as  they  may  think  neces- 
sary for  lighting  the  same.  And  the  neglect  to  provide  a  sufficient 
light  is  also  found  by  the  verdict  For  these  breaches  of  statutory 
duties  the  defendants  are  liable  on  the  principle  established  by 
Couch  V.  Steel,  3  £.  &  B.  402.  The  decision  in  Gibson  v.  Mayor 
of  Preston,  L.  R  5  Q.  B.  218,  no  doubt  seems  adverse  to  this 
contention ;  but  that  case  should  be  overruled :  it  is  not  consistent 
with  Hartnall  v.  Ryde  Commissioners,  4  B.  &  S.  361,  which  is  a 
strong  authority  in  favour  of  a  right  of  action  for  breach  of  a  statu- 
tory duty.  There  the  judgment  went  on  the  ground  that  the 
defendants  being  liable  to  be  indicted  for  the  non-repair,  an  ac- 
tion lay  by  a  person  specially  aggrieved.  See  also  Ohrby  v. 
Hyde  Commissioners,  5  B.  &  S.  743,  and  Bathurst  v.  Macpherson, 
4  App.  Cas.  256. 

Further,  the  defendants  are  liable  for  leaving  the  highway  in 
a  state  of  danger  of  the  nature  of  a  trap ;  they  caused  the  footpath 
to  be  gravelled,  and  so  invited  the  public  to  walk  on  it,  with  the 
risk  of  falling  over  the  dwarf  wall  into  the  slope.  This  makes 
them  liable  (even  though  there  be  no  misfeasance)  upon  the  prin- 
ciple of  the  cases  exemplified  by  Barnes  v.  Ward,  9  C.  B.  392, 
and  ^Vh^te  v.  Hindley  Local  Board,  L.  R  10  Q.  B.  219,  223 ;  and 
see  Wandsworth  Board  of  Works  v.   United  Telephone  Company, 

13  Q.  B.  D.  904  (p.  630,  anU). 
[•  349]       *  Winch,  Q.  C. ,  and  W.  Baugh  Allen,  for  the  respondents, 
were  not  heard. 
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The  House  took  time  for  consideration. 

Aug.  9.     Lord  Halsbury,  L.  C.  :  — 

My  Lords,  the  effective  part  of  the  plaintiff's  complaint  is  to 
be  found  in  the  third  paragraph  of  the  statement  of  claim :  ^  That 
the  defendants  wilfully,  wrongfully,  and  negligently  built,  and 
placed,  and  suffered  to  remain  on  the  footway  of  the  highway 
leading  from  Newmarket  to  Bury  St  Edmunds,  at  a  point  oppo- 
site to  the  entrance  of  the  yard  and  stables  of  one  Captain  Macbell^ 
a  brick  wall  and  a  declivity  formed  thereby,  without  any  guard  or 
light,  or  means  to  prevent  persons  from  falling  over  the  sama " 
And  (paragraph  6)  "  that  the  plaintiff  while  lawfully  using  and 
walking  upon  and  along  the  said  footway  after  daylight  had  ceased 
fell  over  the  said  brick  wall  and  down  the  said  declivity,  and 
suffered  damage  accordingly.' 

The  facts  were  that  the  defendants  are  the  Newmarket  Local 
Board  of  Health,  and  the  footway  and  the  highway  referred  to 
were  within  the  limits  and  under  the  care  and  management  of 
the  defendants  as  such  local  board  of  health;  and  the  question 
appears  to  resolve  itself  into  whether  the  public  authorities  in 
whom  the  highways  are  vested  by  the  statute  can  be  held  liable 
in  an  action  for  any  defect  in  the  repair.  I  think  in  this  case  the 
liability  would  have  to  be  put  upon  the  ground  that  there  was 
default  in  the  construction  of  the  highways  through  which  an 
accident  happened  to  a  passenger.  The  wide  consequences  of  the 
existence  of  such  a  right  of  action  would  be  very  serious. 

As  long  ago  as  1788  a  question  of  an  analogous  character  was 
raised  in  the  Court  of  King's  Bench;  and  the  aigument  then,  as 
now,  was  that  where  one  person  receives  an  injury  by  reason  of 
any  other  person  or  persons  omitting  to  do  that  which  by  law  he 
or  they  are  bound  to  do,  he  may  maintain  an  action  in  the  cir- 
cumstances to  recover  satisfaction  for  the  damage  he  has  received 
in  consequence  of  that  omission. 

In  that  case  it  was  said  (which  seems  to  me  to  be  decisive  of 
this  case)  that  the  principle  which  decides  against  this 
kind  of  *  action  is  accurately  stated  in  Brooke's  Abridg-  [•SSO] 
ment,  tit  Action  on  the  Case,  pi.  93,  where  it  is  said  that 
*  if  an  highway  be  out  of  repair  by  which  my  horse  is  mired  no 
action  lies,  car  est  populus  et  surra  refonne  per  presentment, 
which  must  be  understood  to  mean  that  as  the  road  ought  to  be 
repaired  by  the  public  no  individual  can  maintain  an  action  against 
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them  for  any  injury  arising  from  their  neglect  *  Btissell  v.  ITie 
Men  of  Devon,  2  T.  R  667  (p.  694,  ante). 

That  that  has  been  considered  to  be  the  law  for  now  more  than 
a  hundred  years  is  certain,  and  as  has  been  pointed  out  the  objec- 
tion in  point  of  form  to  an  action  against  the  surveyor  of  the  high- 
ways was  not  only  an  objection  of  form,  but  underlying  it  there 
was  the  objection  of  substance. 

The  question  of  whether  it  was  form  or  substance  came  before 
the  Court  of  Exchequer  in  McKinnon  v.  Penson,  8  Ex.  319,  9  Ex. 
609.  The  effort  there  had  been  to  argue  that  inasmuch  as  the 
county  could  not  in  point  of  form  be  sued,  and  that  previous  judg- 
ments had  referred  to  that  fact,  the  43  Geo.  III. ,  c.  59,  &  4,  which 
enacted  that  the  county  might  be  sued  in  the  name  of  its  surveyor, 
disposed  of  the  objection  of  form,  as,  indeed,  it  did.  But  the 
Court  went  on  to  say  that  tliat  statute  did  not  give,  and  was  not 
intended  to  give,  an  action  for  such  an  injury  against  the  county, 
but  that  in  cases  where  rights  could  be  maintained  against  the 
county  an  action  might  be  brought  against  them  in  the  name  of 
their  surveyor.  That  was  therefore  a  distinct  authority  that  no 
new  right  of  action  was  intended  to  be  created,  and  so  far  as  I  am 
aware  that  has  continued  to  be  the  state  of  the  authorities  down 
to  the  present  time. 

It  is  true  that  in  the  case  of  Hartnall  v.  Ryde  Commissioners^ 
4  B.  &  S.  361,  a  construction  was  placed  upon  a  particular  local 
Act  which  rightly  or  wrongly  was  assumed  from  its  particular 
terms  to  have  established  and  created  for  the  first  time  a  right  of 
action  for  an  injury  resulting  from  a  breach  of  the  duty  cast  upon 
the  Byde  Commissioners  to  repair  their  streets.  Whether  that 
case  is  quite  consistent  with  the  principles  upon  which  cases  of 
the  class  now  before  your  Lordships  have  been  decided  or  not  it 
is  immaterial  to  discuss.  The  language  of  the  statute  was  different, 
and  the  ground  of  the  decision  was  that  a  new  and  pecu- 
[•351]  liar  right  had  •been  created.  No  such  question,  to  my 
mind,  arises  here.  With  the  exception  to  which  I  have 
last  alluded,  the  principle  has  been  maintained  for  certainly  more 
than  a  century,  and  I  am  of  opinion  that  in  this  case  no  ground 
has  been  put  forward  on  which  the  long  current  of  authorities 
should  be  disturbed. 

I  therefore  move  your  Lordships  that  this  appeal  should  be 
dismissed. 
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Lord  Herschell  :  — 

My  Lords,  the  question  which  arises  in  this  action  is  whether 
the  defendants  are  liable  in  respect  of  an  accident  which  happened 
to  the  plaintiff,  owing  to  the  existence  of  a  drop  of  eighteen  inches 
in  the  level  of  a  footway  vested  in  the  defendants,  in  consequence 
of  which  the  plaintiff  fell  and  sustained  considerable  injury.  The 
difference  of  level  in  the  footway  arose  from  a  carriageway  having 
been  made  for  the  purpose  of  access  to  Captain  Machell's  stable, 
the  yard  of  which  adjoined  the  footway.  This  work  was  executed 
by  Captain  Machell  in  the  year  1873.  The  plaintiff  in  his  state- 
ment of  claim  asserted  that  the  defendants  had  wrongfully  suffered 
and  permitted  the  footway  to  be  out  of  repair  and  in  a  condition 
dangerous  to  passengers.  It  appeared  clearly  at  the  trial  that 
there  had  been  no  misfeasance  on  the  part  of  the  defendants.  The 
utmost  that  could  be  charged  against  them  was  nonfeasance.  It 
was  strongly  urged  at  the  bar  that  the  highway  including  the  foot- 
way being  vested  in  the  defendants,  they  were  responsible  if  it 
was  not  kept  in  proper  condition  and  repair  to  any  one  who  was 
injured  by  reason  of  its  not  being  so  kept  In  support  of  their 
contention  they  relied  mainly  on  the  144th  and  149th  sections  of 
the  Public  Health  Act,  1875.  By  the  former  of  those  sections 
every  urban  authority  is  to  execute  the  office  of  surveyor  of  high- 
ways, and  to  exercise  and  be  subject  to  all  the  powers,  duties,  and 
liabilities  of  surveyors.  By  the  latter  it  is  provided  that  the 
urban  sanitary  authority  shall  from  time  to  time  cause  all  streets 
vested  in  them  to  be  levelled,  paved,  metalled,  flagged,  channelled, 
altered,  and  repaired,  as  occasion  may  require.  Amongst  the 
duties  thus  imposed  upon  the  urban  authority  was  undoubtedly 
the  duty  of  keeping  this  highway  in  repair,  and  it  is  said 
that  any  person  injured  by  the  non -performance  •of  a  [*352] 
statutory  duty  is  entitled  to  recover  against  the  person  on 
whom  that  duty  rests.  I  entertain  very  grave  doubts  whether  the 
proposition  thus  broadly  stated  can  be  maintained.  The  principal 
authority  in  support  of  it  is  the  decision  of  the  Court  of  Queen's 
Bench  in  the  case  of  Couch  v.  Steel,  3  E.  &  B.  402.  But  in  the 
case  of  Atkinson  v.  Newcastle  Waterworks  Company ^  2  Ex.  D. 
441,  the  late  Lord  Cairns  and  Cockburn,  C.  J.,  and  the  present 
Master  of  the  Rolls  all  expressed  serious  doubts  whether  the 
case  of  Couch  v.  Steel  was  rightly  decided,  and  whether  the  broad 
general  proposition  could  be  supported,  that  whenever  a  statutory 
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duty  is  created  any  person  who  can  show  he  has  sustained  injury 
from  the  non-performance  of  that  duty  can  maintain  an  action  for 
damages  against  the  person  on  whom  the  duty  is  imposed.  I 
share  the  doubt  expressed  by  these  learned  Judges  and  the  opinion 
expressed  by  Lord  Cairns  that  much  must "  depend  on  the  pur- 
view of  the  Legislature  in  the  particular  statute  and  the  language 
which  they  have  there  employed."  In  the  case  of  Glossop  v. 
Heston  and  Isleworth  Local  Board,  12  Ch.  D.  102,  109,  James, 
L.  J. ,  made  some  observations  bearing  on  this  point,  which  seem 
to  me  to  be  of  great  weight  la  that  case  the  plaintiff  claimed  an 
injunction  to  restrain  a  nuisance  on  the  ground  that  the  defend- 
ants had  neglected  to  perform  the  statutory  duty  cast  on  them  as 
the  sanitary  authority  of  a  particular  district.  The  learned  LOBD 
Justice  said :  **  It  appears  to  me  that  if  this  action  could  be  sus- 
tained, it  would  be  a  very  serious  matter,  indeed,  for  every  rate- 
payer in  England  in  any  district  in  which  there  is  any  local 
authority  upon  whom  duties  are  cast  for  the  benefit  of  the  locality. 
If  this  action  could  be  maintained,  I  do  not  see  why  it  could  not, 
in  a  similar  manner,  be  maintained  by  every  owner  of  land  in  that 
district  who  could  allege  that  if  there  had  been  a  proper  system 
of  sewage  his  property  would  have  been  very  much  improved.* 
And  he  expressed  the  opinion  that  such  a  contention  was  not 
supported  either  by  principle  or  authority.  It  is  to  be  observed 
that  the  Highway  Act,  which  defines  the  duties  of  surveyors  of 
highways,  prescribes  the  mode  of  proceeding  when  the  duty  of 
repairing  the  highway  is  unfulfilled  and  the  liability 
[•  353]  *  which  is  then  to  attach  to  the  surveyor.  By  sect  94 
he  may  be  summoned  before  the  justices,  and  if  it  appears 
either  upon  the  report  of  a  person  appointed  by  them  to  view,  or 
on  their  own  view,  that  the  highway  is  not  in  a  state  of  thorough 
and  perfect  repair,  they  are  to  convict  the  surveyor  in  a  penalty, 
and  to  make  an  order  on  the  surveyor  to  repair  it  within  a  limited 
time;  and  if  the  repairs  are  not  made  within  the  time  so  limited 
the  surveyor  is  to  forfeit  and  pay  to  a  person  to  be  named  and 
appointed  in  a  second  order  a  sum  of  money  equal  to  the  cost  of 
repairing  the  highway.  I  think  it,  to  say  the  least,  doubtful 
whether,  apart  from  the  reasons  to  which  I  am  about  to  refer,  the 
contention  that  an  action  lies  against  the  local  board  for  a  breach 
of  their  statutory  duty  to  repair  the  highways  can  be  maintained. 
It  was  held  as  long  ago  as  the  case  of  Eussdl  v.  Hie  Men  of 
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Devon,  2  T.  R  667  (p.  694,  ante),  that  an  action  could  not  be 
maintained  at  common  law  by  one  of  the  public  in  respect  of  an 
injury  sustained  through  a  highway  being  out  of  repair.  This 
decision  was  no  doubt  largely,  but  it  was  not  exclusively,  founded 
on  the  fact  that  the  inhabitants  of  the  county  are  not  a  corpora- 
tion, and  cannot  be  sued  collectively.  In  the  subsequent  action 
of  McKinnon  v.  Penson,  brought  against  the  county  in  the  name 
of  their  surveyor  for  a  similar  cause,  it  was  urged  that  the  43 
Geo.  III.,  c.  59,  s.  4,  which  enacted  that  the  county  might  be  sued 
in  the  name  of  their  surveyor,  had  removed  the  only  difficulty  in 
the  way  of  the  plaintiff.  It  was  held,  however,  that  the  effect  of 
the  statute  was  not  to  create  a  new  liability,  but  only  a  more  con* 
venient  method  of  enforcing  existing  rights.  And  in  Young  v. 
Davis  it  was  held  in  the  Exchequer  Chamber  that  a  surveyor  of 
highways  was  not  liable  to  an  action  for  injuries  resulting  from 
the  breach  of  his  duty  to  keep  the  highways  in  repair.  It  was 
argued  in  Gibson  v.  Mayor  of  Preston  that  the  Public  Health  Act, 
1848,  did  something  more  than  impose  upon  the  corporation  the 
duties  and  subject  them  to  the  liabilities  of  surveyors  of  high- 
ways, and  that  under  the  provisions  of  that  statute  they  were 
liable  to  a  person  suffering  through  the  non-repair  of  a  highway. 
The  Queen's  Bench,  however,  in  a  considered  judgment, 
rejected  this  argument,  and  held  that  the  *  defendants  [*  354] 
were  not  liable.  The  provisions  of  the  Public  Health 
Act,  1875,  on  which  the  appellant  now  relies,  are  precisely  similar 
to  those  upon  which  the  judgment  in  Gibson  v.  Mayor  of  Preston 
proceeded.  Your  Lordships  are  asked  to  overrule  that  decision, 
I  am  not  prepared  to  do  so.  The  Legislature  in  1875  re-enacted 
unaltered  the  provisions  upon  which  this  construction  had  been 
placed,  and  I  cannot  think  that  it  was  intended  by  the  Legislature 
to  impose  the  liability  now  contended  for.  The  only  case  which 
can  be  relied  on  as  affording  any  support  to  the  appellant's  con- 
tention is  Hartnall  v.  Ryde  Commissioners,  But  the  legislation 
on  which  that  case  turned  was  not  precisely  the  same,  and  the 
arguments  which  were  so  carefully  considered  and  which  prevailed 
in  Gibson  v.  Mayor  of  Preston  do  not  appear  to  have  been  insisted 
upon.  For  it  appears  to  be  assumed  in  the  judgment  that  if  the 
defendants  were  liable  to  be  indicted  for  the  non-repair  of  the 
highway  as  for  a  misdemeanour,  an  action  would  lie  by  any  one 
specially  aggrieved.     No  reasons  are  given  for  this  conclusion. 
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which  seems  to  have  been  treated  as  a  necessary  consequence.     I 
think  the  judgment  appealed  from  ought  to  be  affirmed. 

Lord  Hannen  :  — 

My  Lords,  the  plaintiff  in  his  statement  of  claim  alleges  that 
the  defendants  (the  Newmarket  Local  Board)  negligently  built, 
and  placed,  and  suffered  to  remain  on  the  footway  of  a  road  under 
their  care,  management,  and  control,  a  brick  wall  and  a  declivity 
formed  thereby  without  any  guard  or  light,  whereby  the  plaintiff, 
while  walking  along  the  said  footway  after  daylight  had  ceased, 
fell  down  the  declivity  and  sustained  injury. 

The  wall  and  declivity  complained  of  were  not  constructed  by 
the  defendants,  but  were  made  many  years  ago  by  the  owner  of 
premises  adjoining  the  footway  for  the  convenient  access  of  his 
horses  from  the  road  to  his  stables.  This  was  done  without  the 
leave  of  the  local  authority.  The  only  act  done  by  the  defendants 
in  connection  with  this  footway  is  that  they  have  gravelled  a  por- 
tion of  it  in  recent  year&  This  was  a  proper  thing  in  itself,  and 
had  nothing  to  do  with  the  accident  complained  of. 

The  question,  therefore,  is  reduced  to  this,  whether  the 
[•  355]  defendants  •  in  whom  the  powers  and  liabilities  of  sur- 
veyors of  highways  are  vested  by  statute  have  thereby 
imposed  upon  them  a  liability  to  be  sued  for  a  cause  of  action 
which  could  not  have  been  maintained  against  the  surveyor  of 
highways.  This  is  a  subject  which  has  engaged  the  attention  of 
the  Courts  on  many  occasions.  The  governing  principle  was  stated 
in  the  Exchequer  Chamber  as  long  ago  as  1863,  in  the  case  of 
Young  v.  Davis,  7  H.  &  N.  760,  2  H.  &  C.  198,  that  the  sur- 
veyor  of  highways  was  not  liable  to  be  sued  for  damage  resulting 
from  the  highway  being  out  of  repair  because  no  action  could  have 
been  brought  against  the  parish,  and  that  the  Act  of  Parliament 
requiring  the  surveyor  to  keep  the  roads  in  repair  was  not  passed 
for  the  purpose  of  creating  a  new  liability,  but  simply  in  order  to 
provide  machinery  whereby  the  duty  of  the  parirh  to  repair  might 
be  conveniently  fulfilled. 

This  principle  is  equally  applicable  where  the  duties  and  lia- 
bilities of  the  surveyor  have  been  transferred  to  other  bodies, 
unless  a  distinct  intention  on  the  part  of  the  Legislature  can  be 
inferred  from  the  particular  statute  under  consideration  to  create 
a  new  liability.  This  was  laid  down  in  1870,  in  the  case  of 
Gibson  v.  Mayor  of  Preston,  where  the  previous  authorities  were 
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considered ;  and,  unless  this  House  is  prepared  to  overrule  that 
case,  it  governs  the  present  After  careful  attention  to  the  argu- 
ments which  have  been  addressed  to  your  Lordships,  I  adhere  to 
the  judgment  given  in  the  case  of  Gibson  v.  Mayor  of  Pteston, 
and  I  therefore  think  that  the  judgment  appealed  from  should  be 
affirmed. 

Lord  Macnaghten  :  — 

My  Lords,  I  concur,  and  have  nothing  to  add. 

Judgments  appealed  from  affirmed  and  appeal  dismissed. 

Lords'  Journals,  9th  August,  1892. 

ENGLISH  NOTES. 

The  rule  that  no  action  will  lie  against  the  inhabitants  of  a  county 
or  parish  in  respect  of  special  damage  incurred  by  reason  of  neglect  on 
the  part  of  the  inhabitants  to  repair,  seems  to  be  based  on  the  fact  that 
the  inhabitants  being  a  fluctuating  unincorporate  body  could  not  be 
sued  at  all,  and  the  rule  that  no  action  lay  against  the  highway  sur- 
veyor for  mere  non-repair  appears  originally  to  have  been  based  on  the 
ground  that  the  duty  to  repair  was  that  of  a  mere  servant  of  the  in- 
habitants in  whom  the  real  duty  to  repair  remained. 

Lately,  however,  and  particularly  in  Cowley  v.  Newmarket  Local 
Board,  the  immunity  of  the  highway  authority  from  actions  in  respect 
of  mere  neglect  to  repair  has  been  to  some  extent  treated  as  an  example 
of  a  broad  rule  that  local  authorities  are  not  liable  to  actions  for  dam- 
ages for  mere  nonfeasance  of  a  statutory  duty,  though  they  are  for  mis- 
feasance. This  doctrine,  however,  though  now  firmly  established,  is  as 
yet  not  very  fully  developed.  See  Gibraltar  Sanitary  Commissioners 
V.  Orflla  (1890),  15  App.  Cas.  401,  69  L.  J.  P.  C.  95;  Fictou  Munici- 
pality V.  Geldert  (1893),  1893,  A.  C.  524,  63  L.  J.'  P.  C.  37,  69  L.  T. 
510,  42  W.  R.  114;  Sydney  Municipality  v.  Bourke  (1895),  1895,  A. 

C.  433,  64  L.  J.  P.  C.  140,  72  L.  T.  605;  Brabant  v.  King  (1895),  1895, 
A.  C.  632,  64  L.  J.  P.  C.  161,  72  L.  T.  785,  44  W.  R.  157;  Robinson 
V.  Mayor,  &c,  of  Workington  (1897),  1897,  1  Q.  B.  619;  66  L.J.  Q.  B. 
388,  75  L.  T.  674;  as  to  the  last  case,  see  also  Peebles  v.  Oswaldwistle 
Urban  District  Council  (1897),  1897,  1  Q.  B.  625,  66  L.  J.  Q.  B.392, 
76  L.  T.  315. 

AMERICAN  NOTES. 

The  first  principal  case  is  cited  in  Elliott  on  Roads  and  Streets,  p.  40,  and 
in  2  Dillon  on  Municipal  Corporations,  sect.  962,  and  its  doctrine  has  been 
followed.  Mower  v.  Leicester^  9  Massachusetts,  247 ;  Weightman  v.  Washing- 
ton  Corp. ,  1  Black  (U.  S.  Sup.  Ct),  89 ;  Morey  v.  Netr/ane,  8  Barbour  (New 
York  Sup.  Ct.),  645 ;   Young  v.  Edgefield  R.  Comm'rs,  2  Nott  &  McCord  (So. 
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Car.),  537;  Beardsley  y.  Smith,  16  Connecticut,  375;  Oilman  y.  Lacanioj  55 
New  Hampshire,  130;  20  Am.  Bep.  175;  McConnell  y.  Dewey ^  5  Nebraska, 
385.  To  tiie  same  effect,  Board  y.  Pearson^  120  Indiana,  426 ;  16  Am.  St 
Rep.  325 ;  Downing  y.  Mason  County,  87  Kentucky,  208 ;  12  Am.  St.  Rep.  473 
(obstruction  of  watercourse);  Brabham  y.  Supervisors,  54  Mississippi,  363; 
28  Am.  Rep.  352;  Kincaid  v.  Hardin,  53  Iowa,  430;  36  Am.  Rep.  236  (imper- 
fect lighting  of  court-house)  ;  Wehn  y.  Comm'rs,  5  Nebraska,  494 ;  25  Am. 
Rep.  497  (jail  nuisance) ;  Arkadelphia  y.  Windham,  49  Arkansas,  139 ;  4  Am. 
St.  Rep.  32;  Bates  y.  RuUaud,  62  Vermont,  178;  9  Lawyers'  Rep.  Annotated, 
363;  Templeton  y.  Linn  County,  22  Oregon,  313;  15  Lawyers'  Rep.  Annotated, 
730 ;  Flynn  y.  Canton  Company,  40  Maryland,  312 ;  17  Am.  Rep.  603 ;  Board  y. 
Amett,  116  Indiana,  438;  Mahanoy  Township  y.  Scholly,  84  Fenn.  State,  186; 
Eastman  y.  Clackamas  County,  32  Federal  Reporter,  24 ;  Larkin  y.  Saginaw 
County,  11  Michigan,  88;  Hughes  y.  Monroe  County,  147  New  York,  49  (injury 
by  nmchine  in  insane  asylum). 

In  Weightman  y.  Corporation  of  Washington,  supra,  it  was  held  that  a  munici- 
pal corporation  required  by  its  charter  to  keep  a  bridge  in  repair  is  liable, 
if  it  has  the  means  to  repair  it  and  neglects  to  do  so,  to  an  individual  injured 
by  reason  of  such  neglect,  distinguishing  the  first  principal  case  and  approy- 
ing  it.  The  Court  said :  "  Contrary  decisions  are  undoubtedly  to  be  found ; 
but  most  of  the  cases  are  based  upon  a  misapplication  of  what  was  decided  in 
Russell  y .  The  Men  of  Devon,  to  which  reference  has  already  been,  and  which 
certainly  is  not  an  authority  for  any  such  doctrine  at  the  present  time."  And 
the  doctrine  of  the  Weightman  case  is  uniyersal  in  this  country,  except  in 
Michigan  (Detroit  y.  Blakehy,  21  Michigan,  84;  4  Am.  Rep.  450),  and  Texas 
{CUy  ofNavasota  y.  Pearce,  46  Texas,  525 ;  26  Am.  Rep.  279). 

The  second  branch  of  the  Rule  is  recognized,  citing  the  first  principal  case, 
in  Bartlett  y.  Crozier,  17  Johnson  (New  York),  449 ;  8  Am.  Dec.  428 ;  Dutdap 
y.  Knapp,  14  Ohio  State,  64,  citing  the  first  principal  case;  Lynn  y.  Adamsj 
2  Indiana,  143 ;  McConnell  y.  Dewey,  5  Nebraska,  385,  and  Waltham  y.  Kemper, 
55  Illinois,  349,  both  citing  the  first  principal  case;  City  of  Providence  y. 
Clapp,  17  Howard  (U.  S.  Sup.  Ct.X  167 ;  Adams  y.  Wiscasset  Bank,  1  Maine, 
361 ;  Baxter  y.  Windoski  Turnpike,  22  Vermont,  123 ;  Eastman  y.  Meredith^  36 
New  Hampshire,  284 ;  72  Am.  Dec.  302  (town  hall)  ;  Daniels  y.  Hatitaway^  65 
Vermont,  247 ;  21  Lawyers'  Rep.  Annotated,  377 :  Weet  y.  Brockport,  16  New 
York,  161,  citing  the  first  principal  case.  In  the  last  case  the  Court  obserye : 
*'  The  only  reported  case  which  I  haye  been  able  to  find,  either  in  this  State  or 
in  England,  which  confiicts  with  this  yiew,  is  that  of  AdsU  y.  Brady,  4  Hill, 
630." 

As  to  the  third  branch  of  the  Rule :  A  highway  officer  who  negligently 
performs  a  duty  enjoined  upon  him  is  liable  to  an  indiyidual  for  any  special 
loss  or  injury  he  may  haye  sustained  by  his  negligent  performance  of  it,  if 
the  law  has  placed  at  his  commands  the  funds  necessary  to  enable  him  to 
perform  that  duty.  Elliott  on  Roads  and  Streets,  p.  508 ;  Hover  y.  Barkhoof, 
44  New  York,  113;  People  y.  Board,  75  New  York,  316;  County  Comm'rs  y. 
Gibson,  36  Maryland,  229;  State  v.  Demaree,SQ  Indiana,  522;  Hathaway  y. 
Hinton,  1  Jones  Law  (No.  Car.),  243;  Huffman  v.  San  Joaquin  County,  21 
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California,  426 ;  Sawifer  v.  Cane,  17  Grattan  (Virginia),  230 ;  Corbett  v.  Bradley, 
7  Nevada,  106 ;  Koch  v.  Biidges,  45  Mississippi,  247. 

The  same  is  true  of  a  county.  Board  v.  Peanon,  120  Indiana,  426 ;  16  Am. 
St.  Rep.  325. 

Authority  conferred  and  means  granted  are  sufficient  without  mandatory 
words.  Mason  v.  Fearsofi,  9  Howard  (U.  S.  Sup.  Ct),  248;  SuperoisorB  v. 
United  States,  4  Wallace  (U.  S.  Sup.  Ct.),  435;  People  v.  Superoisars,  51  New 
York,  442;  City  of  Indianapolis  y.  McAvoy,  86  Indiana,  587. 


No.  20.  — REG.  V,  BLAKEMORK 
(0.  c.  R.  1852.) 

RULE. 

Liability  to  repair  a  road  ratione  tenurcB  is  conclusively 
proved  by  a  conviction  against  a  former  tenant  with  whom 
the  person  charged  is  in  privity  of  estate. 

Beg.  ▼.  Blakemore. 

21  L.  J.  M.  C.  60-65  (a.  c.  2  Den.  C.  C.  410;  16  Jurist,  154). 

Highway  J  Indictment  for  Non-Repair  of. —  Liability  BaUone  Tenures.     [60] 

An  indictment  for  noD -repair  of  a  highway  charged  the  defendant  as  liable 
to  repair  by  reason  of  his  tenure  of  S.  P.  Field.  He  pleaded  not  guilty.  On 
the  trial,  evidence  was  given  on  the  part  of  the  prosecution  of  the  conviction  in 
1801  of  one  S.,  a  former  owner  of  S.  P.  Field,  for  the  non-repair  of  the  road  in 
question,  the  liability  being  charged  as  arising  in  respect  of  the  tenure  of  the 
S.  P.  Field.  Proof  was  also  given  of  repairs  dune  since  1801  by  the  owners  of 
the  above-mentioned  field.  For  the  defendant,  evidence  was  adduced  of  a  cer* 
tain  agpreement  and  award  previous  to  1801,  which  found  in  effect  that  the  owner 
of  S.  P.  Field  was  liable  to  repair  the  road,  and  directed  that  S.  should  plead 
guilty  to  an  indictment  for  non-repair  ratione  tenurtB.  The  jury  convicted  the 
defendant,  but  the  Court  reserved  the  question  ''whether  the  usage  or  lia- 
bility in  respect  of  which  the  defendant  was  charged  in  the  indictment  was 
established.^ 

Held  (Platt,  B.,  diasentienie),  that  the  question  reserved  must  be  taken  to 
mean  whether  there  was  evidence  for  the  jury  of  the  usage  or  liability  charged 
in  the  indictment. 

Hdd,  further  (Platt,  B.,  dissentiente),  that  the  conviction  of  S.  was  oonclu- 
sive  evidence  of  liability  against  the  defendant  by  way  of  estoppel. 

The  following  case  was  stated  from  the  Shropshire  Court  of 
Quarter  Sessions :  — 

The  defendant  was  indicted  at  the  Shropshire  October  Sessions, 
1849,  in  pursuance  of  an  order  of  two  Justices,  made  at  a  Special 
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Sessions  for  the  highways,  in  and  for  the  division  of  Ford,  in  the 
said  county  of  Salop,  for  not  repairing  two  portions  of  a  public 
carriage  highway  in  the  said  division,  the  one  of  the  length  of 
241  yards  and  of  the  breadth  of  8  yards,  and  the  other  of  the 
length  of  249  yards  and  of  the  breadth  of  8  yards,  situate  in  the 
parish  of  St  Chad,  in  the  said  county  of  Salop,  which  it  was 
alleged  he  was  liable  to  repair  by  reason  of  his  tenure  of  certain 
lands  and  tenements  situate  in  the  said  parish. 

At  the  Shropshire  April  Sessions,  1851,  the  defendant  pleaded  not 
guilty,  and  the  hearing  of  the  case  was  thereupon  proceeded  with. 

The  evidence  on  the  part  of  the  prosecution,  so  far  as  the  same 
relates  to  the  question  of  law  hereby  reserved  for  decision,  con- 
sisted, first,  of  the  record  of  conviction  upon  a  presentment  by  a 
Justice  of  the  Peace  for  the  town  and  liberties  of  Shrewsbury,  at 
the  April  Sessions,  1801  (within  the  jurisdiction  of  which  Court 
the  said  highway  was  then  situate),  of  one  William  Smith,  Esq., 
for  not  repairing  a  certain  highway  (which  was  proved  to  be  the 
same  as  that  mentioned  in  the  indictment),  by  reason  of  his  tenure 
and  occupation  of  certain  lands  and  tenements,  called  the  Saw  Fit 
Field,  in  the  parish  of  St  Chad  aforesaid.  The  said  presentment 
alleging,  that  *'  the  said  William  Smith  and  all  other  occupiere  of 
the  said  lands  and  tenements,  by  reason  of  his  and  their  tenure 
and  occupation  of  the  said  lands,  the  said  highway  from  time 
immemorial  had  repaired,  and  of  right  ought  to  have  repaired, 
when  and  as  often  as  need  or  occasion  had  required.  *  Upon  which 
presentment  the  said  William  Smith  was  convicted  on  his  own 
confession,  and  adjudged  by  the  Court  to  pay  a  fine  of  Id.,  which 
was  paid  by  him  accordingly.  Secondly,  that  the  highway  in 
question  was  subsequently  to  the  before-mentioned  conviction, 
namely,  between  the  years  1810  and  1843,  at  difierent  times 
repaired  by  the  occupiers  of  the  farm  of  which  the  lands  called 
the  **  Saw  Pit  Field  "  formed  a  part,  and  the  expense  of  which 
repairs  was  repaid  to  such  occupiers  by  the  said  William  Smith 
during  his  lifetime,  and  by  the  agent  of  his  representatives  after 
the  death  of  the  said  William  Smith.  Thirdly,  that  the  said 
land,  called  the  "  Saw  Pit  Field, '  was  with  other  lands  offered  for 
sale  by  public  auction,  by  the  representatives  of  the  said  William 
Smith,  on  the  21st  of  August,  1840,  and  that  the  particu- 
[*  61]  lars  *  of  such  sale  contained  the  following  statement,  viz.  : 
"  That  the  proprietor  of  piece  No.  2  (which  was  the  Saw 
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Pit  Field)  ia  liable  to  the  repair  of  490  yards  of  roads  near  thereto, 
as  shown  in  plan,  which  will  be  produced  at  the  time  of  sale,  and 
may  be  in  the  meantime  seen  at  the  office  of  the  vendors'  solicitor 
in  Shrewsbury, "  being  the  241  yards  and  249  yards  of  highway 
mentioned  in  the  present  indictment;  and  further,  that  at  such 
sale  by  auction  the  defendant,  Bobert  Baugh  Blakemore,  was  a 
bidder  for  the  lot  which  included  the  said  piece  of  land.  Lastly, 
it  was  proved  on  the  part  of  the  prosecution  that  the  defendant 
was  the  owner  and  occupier  of  the  said  lands  called  the  **  Saw 
Pit  Field, "  formerly  belonging  to  the  said  William  Smith,  at  the 
time  when  the  highway  was  alleged  to  be  out  of  repair. 

On  behalf  of  the  defendant,  the  evidence  given  with  reference  to 
the  question  of  law  hereby  reserved  consisted  of,  first,  an  award, 
dated  the  27th  of  June,  1768,  of  Thomas  Bell,  John  Probert,  and 
William  Corfield,  commissioners,  which  recites  certain  articles  of 
agreement,  dated  the  9th  of  July,  1767,  for  the  inclosure  of  a 
certain  common  or  waste  land  called  ^^  Bickton  Heath, "  in  the 
township  of  Bickton,  and  whereby  the  said  commissioners  were 
authorised  to  allot  the  common  and  waste  lands  amongst  the 
several  persons  having  right  of  common  thereon.  And  by  the 
said  award  the  commissioners  did  allot  to  John  Hollings,  as  pro- 
prietor of  lands  and  tenements,  with  common  to  the  same  belong- 
ing, a  parcel  of  land  marked  No.  13,  containing  by  measure  2  a. 
2  r.  27  p. ,  and  bounded  as  therein  described,  which  piece  of  land 
was  admitted  to  be  the  same  as  that  called  "  The  Saw  Pit  Field  " 
in  the  before-mentioned  conviction. 

The  said  award  then  further  proceeds  to  state  that  the  commis- 
sioners had  further  ascertained,  set  out,  and  appointed,  through 
the  lands  intended  to  be  inclosed  {inter  alia),  one  public  horse, 
carriage,  and  drift  road  over  the  east  end  of  the  common,  which 
road  was  admitted  to  be  the  highway  mentioned  in  the  present 
indictment 

The  said  award  also  contained  the  following  provisions :  "  And 
the  said  public  horse,  carriage,  and  drift  roads  being  now  very 
ruinous  and  threatened  to  be  indicted,  we,  the  said  Thomas 
Bell,  John  Probert,  and  William  Corfield,  further  award,  order, 
direct,  and  appoint  that  the  same  shall  be  forthwith  repaired,  and 
for  that  purpose  that  the  sum  of  £50  shall  be  raised  by  the  said 
several  proprietors  in  the  space  of  one  month  from  the  date  thereof, 
in  the  proportions  mentioned  in  the  schedule  annexed,  and  paid 
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into  the  hands  of  Mr.  Thomas  Wright  and  Mr.  William  Probert, 
to  be  employed  as  aforesaid ;  and  that  whatever  further  sum  of 
money  shall  be  wanted  to  complete  the  repair  of  the  said  roads, 
shall  be  raised  in  the  like  proportions  and  paid  in  one  month  after 
demand  by  the  said  proprietors  into  the  hands  of  the  said  Thomas 
Wright  and  William  Probert,  or  any  other  person  appointed  to 
receive  the  same,  and  be  employed  for  the  purpose  aforesaid. 
And  we  do  also  award  that  the  said  public  roads  shall  be  at  all 
times  for  ever  hereafter  repaired  and  kept  in  repair  by  and  at  the 
expense  of  the  said .  proprietors,  in  the  like  proportions,  and  that 
the  money  to  be  raised  for  that  purpose  shall  be  paid  into  the 
hands  of  the  surveyor  of  the  highways,  or  such  other  person  or 
persons  as  shall  be  from  time  to  time  appointed  by  the  said  pro* 
prietors,  or  the  major  part  of  them,  for  that  purpose. " 

Secondly,  articles  of  agreement,  dated  the  1st  of  June,  1797, 
between  John  My tton,  Esq. ,  the  said  William  Smith,  and  several 
other  parties,  proprietors  of  lands  in  the  said  township  of  Bickton, 
reciting  the  before-mentioned  articles  of  agreement  of  the  9th  of 
July,  1767,  and  the  award  of  the  27th  of  June,  1768,  and  that 
the  commissioners  did  allot  the  lands  and  set  out  the  roads  there- 
inafter mentioned,  and  that  the  said  William  Smith  was  then  the 
owner  of  the  lands  allotted  by  the  said  last-mentioned  award  to 
John  Hollings,  being  No.  13  on  the  plan.  And  further  reciting 
as  follows:  "  And  whereas  the  said  several  public  ways  or  roads 
ascertained,  set  out,  and  appointed  in  and  by  the  said  award  as 
hereinbefore  mentioned,  being  very  ruinous  and  in  bad  repair,  and 
a  difference  or  dispute  having  arisen  or  taken  place  between  the 
inhabitants  in  general  of  the  parish  of  St  Chad  in  the  said  county 
of  Salop,   in  which  the  same  roads   are   situate  or   being,   and 

the  owners  and  occupiers  of  the  said  several  pieces  or 
[•  62]  *  parcels  of  land  inclosed  by  virtue  of  or  under  the  said 

recited  articles  of  agreement,  whether  the  said  last-men- 
tioned roads  should  be  repaired  and  kept  in  repair  by  and  at  the 
expense  of  the  said  parish  in  general,  or  by  such  last-mentioned 
owners  or  occupiers  in  exclusion  of  the  rest  of  the  parishioners 
of  the  same  parish :  it  was  agreed  by  and  between  the  parties 
interested  therein  that  the  said  difference  or  dispute  should  be 
left  to  the  determination  of  Thomas  Plumer,  of  Lincoln's  Inn, 
Esq.,  and  Hugh  Leycester,  of  the  same  place,  Esq.,  and  that 
their  opinion  and  determination  in  the  premises  should  be  final 
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and  conclusive-  And  whereas  by  a.  certain  instrument  in  writing 
under  the  hands  of  the  said  Thomas  Plumer  and  Hugh  Leycester, 
bearing  date  the  12th  of  August,  1794,  they,  the  said  Thomas 
Plumer  and  Hugh  Leycester,  declared  themselves  to  be  of  opinion 
that  the  said  parish  of  St  Chad  was  not  bound  to  repair  the  roads 
in  question,  the  proprietors  of  the  inclosed  lands  being  liable  to 
repair  the  same  according  to  the  proportions  mentioned  in  the  said 
award.  And  they  directed  that  the  roads  in  question  should  be 
divided  by  the  said  John  Hall  into  distinct  parts  corresponding  to 
the  proportions  above  mentioned,  having  regard  to  the  condition 
of  the  said  parts,  and  the  expenses  of  repairing  the  same,  and  the 
convenience  of  the  several  proprietors,  which  said  several  parts 
should  at  all  times  thereafter  be  separately  repaired  by  the  respec- 
tive proprietors,  and  that  separate  indictments  should  be  presented 
against  each  proprietor,  describing  accurately  the  part  which  the 
proprietor  was  to  repair,  and  the  lands  in  respect  of  which  he  was 
liable  to  repair  the  same,  to  which  indictments  the  said  several 
proprietors  should  plead  guilty,  and  should  execute  an  award  to 
be  thereafter  more  accurately  drawn  up  by  the  said  Thomas  Plumer 
and  Hugh  Leycester  to  ascertain  the  part  of  the  road  which  each 
proprietor  was  thereafter  to  repair  for  ever."  It  was  witnessed 
that  for  carrying  into  effect  the  said  award,  and  for  other  good 
causes  and  considerations  them  moving,  they,  the  said  John 
Mytton,  William  Smith,  and  others,  did  for  themselves,  their 
respective  heirs,  executors,  and  administrators,  mutually  covenant 
and  agree  with  each  other  as  thereinafter  mentioned.  And  the 
said  William  Smith  for  himself,  his  heirs,  executors,  and  admin- 
istrators, did  covenant,  promise,  and  agree  that  he,  his  heirs  and 
assigns,  or  the  owners  or  occupiers  for  the  time  being  of  the  piece 
or  parcel  of  land  allotted  to  the  said  John  Hollings  (being  the 
piece  of  land  called  the  Saw  Pit  Field  aforesaid),  should  and 
would  from  time  to  time,  and  at  all  times  thereafter,  repair  and 
keep  in  good  order  and  repair  certain  portions  of  the  road,  which 
were  proved  to  be  the  part  of  the  highway  mentioned  in  the 
indictment 

The  case  was  submitted  to  the  jury,  who  were  directed  to  con- 
sider whether  the  highway  was  an  ancient  public  highway; 
whether  the  usage  in  respect  of  which  the  defendant  was  charged 
had  been  proved ;  whether  the  defendant  was  the  occupier  of  the 
Saw  Pit  Field  at  the  time  mentioned  in  the  indictment;  and 
VOL.  XII.  —  48 
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whether  the  highway  was  at  such  last-mentioned  time  ont  of 
repair. 
The  jury  found  the  defendant  guilty. 

It  having  been  contended  on  the  part  of  the  defendant  by  his 
counsel  that  the  documentary  evidence  produced  in  his  behalf  had 
disproved  the  usage  mentioned  in  the  indictment,  and  the  counsel 
for  the  prosecution  having  contended  that  notwithstanding  such 
documentary  evidence  such  usage  was  established  by  the  convic- 
tion of  the  said  William  Smith,  and  the  subsequent  repairs  by 
the  occupiers  of  the  land  owned  and  held  by  the  defendant,  the 
Court  in  its  discretion  deems  it  right  to  reserve  the  question  of 
law  for  the  consideration  of  Her  Majesty's  Justices  and  Barons 
of  the  Courts  at  Westminster;  viz.,  whether  upon  the  evidence 
hereinbefore  set  forth,  on  the  part  of  the  prosecution,  of  the  con- 
viction of  William  Smith,  the  former  occupier  of  the  lands  in 
question,  called  the  Saw  Pit  Field,  and  of  the  repairs  of  the  road 
indicted  by  the  said  William  Smith  and  other  occupiers  of  the 
land,  and  the  evidence  on  the  part  of  the  defendant  of  the  award 
of  the  27th  of  June,  1768,  and  of  ,the  articles  of  agreement  of  the 
Ist  of  June,  1797,  the  usage  or  liability  in  respect  of  which  the 

defendant  was  charged  in  the  indictment  was  established. 
[•  63]       If  the  Court  of  Appeal  should  be  of  *  opinion  that  the 
usage  charged  in  the  indictment  was  established,  the  con- 
viction to  be  affirmed ;  if  otherwise,  reversed. 

The  judgment  of  the  Court  of  Quarter  Sessions  was  postponed, 
and  the  defendant  entered  into  recognisances  to  appear  and  abide 
the  judgment  of  the  Court  when  called  upon. 

Kenealey  for  the  defendant  —  The  case  ought  not  to  have  been 
submitted  to  the  jury.  The  Court  of  Quarter  Sessions  ought  to 
have  told  them  that  the  evidence  offered  by  the  defendant  was  a 
conclusive  answer  to  that  presented  by  the  prosecutor.  In  prose- 
cuting an  individual  for  non-repair  of  a  road  a  different  amount  of 
evidence  is  necessary  than  when  a  parish  is  prosecuted.  In  the 
former  case  the  liability  should  be  shown  conclusively. 

[Lord  Campbell,  C.  J.  —  There  must  be  evidence  to  rebut  the 
presumption  of  the  liability  of  the  parish  to  repair,  but  it  need 
not  be  conclusive  evidence.] 

It  is  manifest  from  the  case  that  the  principal  piece  of  evidence 
for  the  prosecution,  the  record  of  the  conviction  of  Smith,  was  a 
nullity.     The  facts  show  that  Smith  was  in  error  in  making  the 
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admission  of  an  immemorial  liability.  The  conviction,  it  is 
clear,  was  obtained  pursuant  to  the  award  of  1768  and  the  agree- 
ment of  1797.  That  agreement  does  not  admit  any  immemorial 
liability.  The  arbitrators  in  1768,  though  they  are  called  com- 
missioners, were  not  acting  under  any  statiftable  authority,  and 
had  no  power  to  impose  on  any  individuals  the  burden  of  repair- 
ing a  road;  nor  had  the  arbitrators  in  1794  any  power  to  direct 
those  indictments  to  be  presented. 

[Lord  Campbell,  C.  J.  —  The  arbitrators,  no  doubt,  thought  that 
if  there  was  a  conviction  on  an  indictment  for  the  non-repair  of 
the  road,  it  must  settle  the  question  and  silence  all  disputes  in 
scecula  scsculorum,  ] 

The  arbitrators  do  not  say  that  the  landowners  were  bound  to 
repair  by  reason  of  tenure.  Even  if  they  did,  they  could  not 
create  such  a  liability.  This  conviction  was,  in  fact,  a  fraud 
upon  the  public.  No  private  agreement  between  parties  to  repair 
a  road  can  exonerate  the  parish. 

Scotland,  in  support  of  the  conviction.  —  The  question  which  the 
Sessions  intended  to  submit  to  this  Court  is,  whether  there  was 
any  evidence  of  a  prescriptive  liability  to  go  to  the  jury. 

[Lord  Campbell,  C.  J.  —  No  member  of  the  Court  has  any  doubt 
that  there  was  a  primd  facie  case  made  out  by  the  evidence  for  the 
prosecution;  but  a  conclusive  answer  may  possibly  have  been 
given.  ] 

The  evidence  given  by  the  defendant  is  not  a  conclusive  answer 
to  the  case  for  the  prosecution.  On  the  contrary,  it  strengthens 
it  The  agreement  and  award  presuppose  an  immemorial  liability 
to  repair  the  road,  or  at  least  are  consistent  with  it  The  road 
was  clearly  an  ancient  road.  Probably  the  proprietors  of  the  com- 
mon were  bound  to  repair  the  roads  on  it  A  grantee  of  a  portion 
of  the  common,  however  small,  would  in  law  be  liable  for  the 
non  repair  of  the  whole  road ;  and  therefore  the  proprietors  of  the 
soil  thought  it  convenient  to  apportion  the  liability  amongst  them- 
selves. But,  supposing  there  was  evidence  which  went  to  show 
that  there  was  no  primd  facie  case,  the  defendant  was  precluded 
from  raising  it  by  reason  of  the  conviction,  on  his  own  confes- 
sion, of  Smith,  under  whom  he  claimed.  That  conviction  was  an 
estoppel  on  the  defendant,  and  precluded  him  from  denying  his 
liability.  The  King  v.  St  Pancras,  1  Peake,  286.  (He  was 
here  stopped  by  the  Court) 
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Lord  Campbell,  C.  J.  —  I  am  of  opinion  that  this  conviction 
ought  to  be  affirmed  No  fault  can  be  found  with  the  manner  in 
which  the  case  was  left  to  the  jury.  The  jury  found  in  the 
affirmative  on  all  the  questions  submitted  to  them,  and  convicted 
the  defendant  The  question  put  by  the  Sessions  to  us  is,  whether 
the  Court  of  Appeal  are  of  opinion  that  the  usage  or  liability,  in 
respect  of  which  the  defendant  was  charged  in  the  indictment, 
was  established.  Can  it  be  said  that  the  usage  is  not  established 
within  the  meaning  that  must  be  put  upon  what  the  Sessions  sub- 
mit to  this  Court,  namely,  whether  there  was  any  evidence  for 
the  jury  of  an  immemorial  liability  ?  and  if  there  was  a  primd 
facie  case,  whether  that  was  conclusively  answered  by  the  defend- 
ant's evidence?  Now,  there  was  clearly  a  primd  facie 
[*  64]  *  case  for  the  prosecution  made  out  by  proof  of  the  convic- 
tion, on  his  own  confession,  of  William  Smith,  with  whom 
the  defendant  was  privy  in  estate.  There  was  also  evidence  of  a 
long  course  of  repair  of  this  road  by  the  owners  of  Saw  Pit  Field. 
If  the  question  had  been  put  to  us,  whether  the  evidence  of  the 
conviction  was  conclusive  by  way  of  estoppel,  I  should  be  strongly 
inclined  to  answer  in  the  affirmative.  According  to  the  case  of 
7%e  King  v.  St.  Pancras,  it  would  have  been  an  estoppel  if  pleaded. 
But  there  was  no  opportunity  of  pleading  it  here,  for  the  defend- 
ant pleaded  not  guilty.  If  there  be  an  opportunity  of  putting  an 
estoppel  on  record  and  it  has  not  been  embraced,  the  estoppel  is 
not  conclusive ;  but  if  there  has  been  no  such  opportunity  it  may 
be  conclusive.  But  waiving  that  point,  I  think  that  the  defend- 
ant has  given  no  answer  by  the  evidence  which  he  produced.  It 
is  consistent  with  it  all  that  the  road  was  an  ancient  road,  and 
that  the  owner  of  Saw  Pit  Field  was  liable  to  repair  it  ratione 
tenura^.  There  was,  therefore,  no  answer  made  by  the  defendant 
to  the  primd  facie  case  for  the  prosecution. 

Jervis,  C.  J.  —  I  concur  in  the  opinion  of  Lord  Chief  Justice 
Campbell,  that  the  conviction  is  right  I  do  not  think  it  neces- 
sary to  give  any  opinion  upon  the  question  of  estoppel.  The 
question  put  to  the  Court  of  Appeal  is,  whether  the  usage  or  lia- 
bility was  established-  I  do  not  understand  the  Sessions  as  leav- 
ing the  question  to  us  as  to  a  jury,  but  whether  there  was  any 
evidence  of  the  usage  to  go  to  the  jury.  I  think  that  there  was 
such  evidence;  for  the  case  proves  that  before  the  agreement  to 
refer  was  entered  into,  there  was  an  ancient  road.     It  is  doubtful 
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who  was  liable  to  repair  it,  but  it  appears  that  certain  parties 
took  upon  themselves  the  liabilities ;  that  an  indictment  for  not 
repairing  the  road  was  preferred  agains*  Smith,  the  party  under 
whom  the  defendant  claims;  and  that  Smith  acquiesced  and 
submitted  to  a  conviction. 

Pollock,  C.  B.  — I  am  of  the  same  opinion.  I  consider  the 
question  to  be,  whether  there  was  evidence  upon  which  the  jury 
could,  in  point  of  law,  have  found  the  verdict  which,  in  point  of 
fact,  they  did  find.  No  objection  can  be  taken  to  the  direction  of 
the  chairman.  On  the  question  of  estoppel,  I  am  disposed  to  con- 
cur with  Lord  Chief  Justice  Campbell. 

Parke,  B.  —  I  think  the  conviction  is  right.  I  take  it  that  the 
question  is  not  whether  the  verdict  is  right,  but  that  the  only 
question  is  the  question  of  law,  whether  there  was  sufficient  evi- 
dence to  go  to  the  jury  to  warrant  their  convicting  the  defendant 
on  the  ground  of  a  liability  to  repair  the  road  ratione  ienurce. 
But  I  go  further,  and  think  that  this  conviction  was  clearly  an 
estoppel,  on  the  authority  of  Treviban  v.  Lawrence,  2  Lord  Raym. 
1048,  1  Salk.  276 ;  Speake  v.  Richards,  Hob.  206 ;  and  Magrath 
V.  Hardy,  4  Bing.  K  C.  782,  7  L.  J.  (N.  S.)C.  P.  299.  If, 
instead  of  pleading  not  guilty,  the  defendant  had  pleaded  that  he 
was  not  liable  to  repair  ratione  tenura:,  the  prosecutor  would  have 
had  to  reply ;  and  then  the  conviction  of  Smith  might  have  been 
pleaded  by  way  of  estoppel ;  but  as  the  defendant  pleaded  not  guilty, 
no  opportunity  of  pleading  the  conviction  was  afforded.  In  Trevi- 
ban v.  Lawrence  Lord  Holt  says,  "  If  the  defendant  had  pleaded 
nil  debet,  the  plaintiflf  might  have  taken  advantage  of  the  estoppel 
upon  the  evidence,  because  the  pleadings  are  not  brought  to  such 
a  point  in  the  case  as  to  give  the  plaintiff  an  opportunity  of  reply- 
ing to  the  estoppel. "  I  think,  therefore,  that  in  the  present  case 
there  was  not  only  evidence,  but  conclusive  evidence,  for  the 
Crown. 

Alderson,  B.  —  It  seems  to  me  that  the  chairman  ought  to  have 
told  the  jury  that  the  prosecutor  had  conclusively  proved  his  case. 
But  if  the  evidence  were  not  conclusive,  it  was  very  strong  indeed. 
The  award  of  the  commissioners  (private  persons  who  had  no 
authority  to  impose  the  burden  of  repairing  the  road  on  the  pro- 
prietors of  the  lands)  is  rather  an  argument  to  show  tlfat  the  lia- 
bility existed  before.  The  arbitrator  may  have  only  defined  and 
ascertained  an  ancient  road,  and  set  it  out  more  clearly.     The 
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decision  is  right  if  the  road  existed  before  the  award,  and  was 
liable  to  be  repaired  either  by  the  whole  body  of  persons  interested 
or  by  each  person  pro  rata.  The  arbitrators  awarded  that 
[*  65]  it  was  repairable  pro  ratd,  and  fixed  *  the  portion  to  be 
repaired  by  each,  and  directed  that  indictments  should  be 
preferred  for  non-repair  of  their  respective  portions,  and  that  each 
party  should  plead  guilty  to  the  indictment  There  is  nothing  in 
the  defendant's  case  inconsistent  with  this  view. 

Patteson,  J.  —  I  have  no  doubt  that  this  verdict  must  be  sup- 
ported. There  clearly  was  evidence  to  go  to  the  jury.  Had  it 
rested  on  the  prosecutor's  case  alone,  there  was  the  proof  of  the 
conviction  of  Smith,  under  whom  the  defendant  claimed,  and  by 
which  the  defendant  was  bound ;  and  perhaps  the  case  ought  to 
have  stopped  there,  as  the  conviction  was  an  estoppel,  which  was 
conclusive.  But  supposing  that  it  was  competent  for  the  defend- 
ant to  have  answered  the  case,  I  think  that  the  defendant's  evidence 
does  not  answer  it.  The  road  was  manifestly  an  old  highway. 
The  award  says  that  the  landowners  are  to  repair;  that  does 
not  profess  to  impose  any  new  liability  to  repair.  There  is  noth- 
ing in  the  defendant's  case  inconsistent  with  the  evidence  for  the 
prosecution. 

Coleridge,  J.  —  I  am  of  the  same  opinion.  I  understand  the 
question  submitted  to  us  to  mean  whether  this  verdict  upon  the 
evidence  may  be  right.  But  further,  I  quite  concur  with  what 
has  been  said,  especially  by  my  Brother  Parke,  respecting  the 
estoppel,  because  I  think  that  proof  of  this  conviction  of  Smith 
was  a  good  estoppel  on  the  part  of  the  prosecution. 

Maule,  J.,  WiGHTMAN,  J.,  Cresswell,  J.,  WiLLUMS,  J.,  and 
Talfourd,  J.,  concurred  in  the  judgment. 

Platt,  B.  —  I  am  sorry  to  say  that  I  do  not  quite  concur  with 
my  learned  brethren.  I  do  not  agree  that  the  question  put  to  us 
is  to  be  read  as  meaning  whether  there  was  evidence  for  the  jury. 
If,  indeed,  we  are  so  to  construe  it,  I  cannot  doubt  but  that  there 
was  evidence.  The  question  put  by  the  Sessions  is,  whether  the 
usage  or  liability,  in  respect  of  which  the  defendant  was  charged 
in  the  indictment,  was  established.  This  looks  to  me  like  a  ques- 
tion of  fact;  and  I  think  that  the  liability  was  not  established. 
There  is  rfo  evidence  of  any  repairs  having  been  done  to  the  road 
before  the  award  was  made  by  any  of  these  parties  to  the  award 
or  of  any  liability  existing  in  them.     The  articles  of  agreement 
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and  award  cannot  fix  upon  the  parties  a  liability  to  repair  ratione 
tenurcB.  If  these  facts  enable  us  to  see  what  the  origin  of  the 
liability  was,  how  can  we  say  that  they  establish  the  prescriptive 
liability  to  repair  ?  With  regard  to  the  question  of  estoppel,  it 
seems  to  me  that  the  prosecutor  abandoned  the  effect  of  the  con- 
viction, for  he  did  not  set  it  up  as  an  estoppel  at  the  time,  but  he 
let  in  the  evidence  of  the  defendant.  The  matter,  therefore,  was 
left  at  large,  and  I  think  the  jury  were  at  liberty  to  find  according 
to  the  facts.  Conviction  affirmed. 

ENGLISH  NOTES. 

The  liability  to  repair  a  highway  or  bridge  ratione  tenurcb  in  the 
strict  sense  must,  it  seems,  be  immemorial:  see  2  Wms.  Saund. 
158  f-h  ;  Rex  v.  Middlesex  Inhabitants  (1832),  3  B.  &  Ad.  201,  1  L. 
J.  M.  C.  16;  Bex  v.  Hayman  (1829),  Moody  &  Malkin,  401;  although 
Lord  Den  MAN,  C.  J.,  is  reported  to  have  expressed  an  opinion  in  Reg, 
V.  Beeby  (1839),  8  L.  J.  M.  C.  38,  that  such  a  liability  might,  under 
certain  circumstances,  have  arisen  in  modern  times.  The  fact,  however, 
that  the  owners  and  occupiers  of  particular  premises  have  for  a  con- 
siderable time  repaired  a  highway  is  evidence  from  which,  in  the  ab- 
sence of  anything  further,  an  immemorial  liability  may  be  presumed. 
And  the  tendency  of  late  has  been  to  hold  that  where  a  regular  modern 
practice  is  proved  a  legal  origin  of  the  practice  ought,  if  possible,  to  be 
presumed.  .See,  e.  ^.,  London  &  North  Western  Railway  Co,  v.  Fobbing 
Levels  Commissioners  of  Sewers  (1896),  66  L.  J.  Q.  B.  127. 

The  liability  to  repair  a  highway  ratione  tenures  is,  as  towards  the 
public,  upon  the  occupier;  but  he  may  demand  reimbursement  from 
the  owner.  See  Baker  v.  Greenhill  (1842),  3  Q.  B.  148,  2  G.  &  D. 
435,  11  L.  J.  Q.  B.  161;  Reg,  v.  Barker  (1890),  25  Q.  B.  D.  213, 
59  L.  J.  M.  C.  105. 

Where  lands  subject  to  the  liability  are  subdivided,  the  tenant  of  each 
parcel  is  liable  to  the  public  for  the  whole  charge,  but  is  entitled  to 
contribution  from  the  owners  of  the  other  parcels.  See  Reg,  v.  Duchess 
ofBuccleugh  (1704),  1  Salk.  358,  6  Mod.  150;  the  sequel  to  Reg,  v. 
Bucknall  (1702),  2  Ld.  Raym.  792,  804,  7  Mod.  54,  98;  Cas.  temp. 
Holt,  128;  Rex  v.  Oxfordshire  Inhabitants  (1812),  16  East,  223; 
London  &  North  Western  Railway  Co,  v.  Fobbing  Levels  Commission- 
ers of  Sewers^  supra. 

The  liability  ceases  if  the  character  of  the  road  is  so  altered  under 
statutory  provisions  that  the  subject-matter  of  the  liability  has  sub- 
stantially ceased  to  exist.    See  Reg,  v.  Barker,  supra  ;  Heath  v.  Weaver- 
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ham  Overseers  (1894),  1894,  2  Q.  B.  108,  63  L.  J.  M.C.  187,  70  L.  T. 
729,  42  W.  R.  478. 

The  occupiers  of  lands  liable  ratione  tenures  for  the  repair  of  high- 
ways were  frequently  exempt  from  liability  to  contribute  towards  the 
expense  of  maintaining  other  highways  in  the  highway  parish;  and 
exemptions  of  this  kind,  in  the  shape  of  exemptions  from  the  highway 
rate,  were  preserved  by  the  Highway  Act,  1835  (5  &  6  Will.  IV.,  c.  50, 
s.  33).  And  the  inclusion  of  the  highway  parish  in  a  highway  district 
under  the  Highway  Acts,  1862  and  1864  (25  &  26  Vict.,  c.  61;  27  &  28 
Vict.,  c.  101),  did  not  affect  the  exemption  even  where  the  highway  rate 
under  those  Acts  was  levied  as  part  of  the  poor  rate.  See  Reg.  v.  Heath 
(1866),  L.  R.  1  Q.  B.  218,  7  B.  &  S.  285,  35  L.  J.  M.  C.  113.  Whether 
the  exemption  continues  where  an  urban  authority  or  a  rural  district 
council  have  become  the  highway  authority,  and  extends  to  the  part  of 
the  county  rate  levied  for  main  road  expenses,  remains  to  be  seen.  Au 
exemption  of  the  kind  ceases  where  the  liability  is  extinguished.  See 
Heath  v.  Weaverham  Overseers,  supra. 

There  are  numerous  statutory  provisions  under  which  the  liability 
may  be  extinguished  and  the  highway  made  repairable  by  the  inhabi- 
tants at  large,  and  under  which  the  liability  may  be  enforced  by  means 
other  than  indictment.  And  many  of  the  provisions  of  the  Highway 
Acts  are  applicable  to  highways  repairable  ratione  tenurce  as  well  as  to 
other  highways.     See  5  &  6  Will.  IV.,  c.  50,  s.  5. 

AMERICAN  NOTES. 

The  principal  case  is  cited  in  Angell  on  Highways,  sect.  255;  Chamber- 
lain's Best  on  Evidence,  sect.  501  ;  2  Van  Vleet  on  Former  Adjudication, 
p.  1248. 
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Section  I.  —  Marriage. 

No.  1.  — LAUTOUR  v.  TEESDALK 
(c.  p.  1816.) 

RULE. 

British  subjects  in  a  place  in  the  British  Dominions 
which  is  not  governed  by  any  local  law  are  governed,  with 
respect  to  marriage,  by  the  law  which  existed  in  England 
before  the  Marriage  Act, — namely,  the  canon  law  (as  it  ex- 
isted before  the  Council  of  Trent) ;  and  this  law  is  satisfied 
by  the  celebration  by  a  Roman  Catholic  priest  of  a  mar- 
riage between  Protestants. 

Lantonr  and  others  v.  Teesdale. 

8  Tannton,  830-838  (a.  c.  2  Marsh.  243 ;  17  R.  R  518). 

Marriage.  — British  Dominion.  —  Canon  Law. 

A  marriage  between  two  British  subjects,  solemnised  by  a  Catholic  [830] 
priest  at  Madras  according  to  the  rites  of  the  Catholic  Church,  followed 
by  cohabitation,  but  without  the  license  of  the  governor,  which  it  had  been  uni- 
formly the  custom  to  obtain,  is  valid. 

This  was  an  issue  directed  by  the  Master  of  the  Kolls  to  de- 
termine whether  the  defendants  were  legally  married  at  Madras, 
in  the  East  Indies,  on  the  17th  October,  1808.  The  cause  came  on 
for  trial  before  Gibbs,  C.  J.,  at  the  adjourned  sittings  after  last 
Trinity  Term  at  Guildhall,  when  a  verdict  was  found  for  the  plain- 
tiffs affirming  the  marriage,  subject  to  the  opinion  of  the  Court  on 
the  following  case :  — 
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Francis  Louis-Lautour,  by  his  will  dated  4th  June,  1807,  after 
bequeathing  several  legacies,  gave  all  the  residue  of  hi3  personal 
estate  to  trustees;  upon  trust  to  divide  the  whole  into  aliquot 
parts,  equal  to  the  number  of  his  children  at  his  death,  and  to 
stand  possessed  of  one  of  such  aliquot  parts  for  the  benefit  of  each 
child,  and  his  or  her  wife,  or  husband  and  family,  with  benefit  of 
accruer  or  survivorship  among  the  testator's  children,  in  default 
of  issue  of  any  of  them  as  therein  mentioned,  and  appointed  the 
trustees,  together  with  Ann  Lautour,  during  her  widowhood,  his 
executors  and  guardians  of  his  children  during  minority.  And  the 
said  testator's  will  declared,  "  that  if  either  of  his  children  should, 
before  attaining  the  age  of  twenty-four  years,  intermarry  without 
the  consent  of  his  trustees  for  that  purpose  first  had  and  obtained 
in  writing,  such  son  or  daughter  so  marrying  without  such  con- 
sent, should  forfeit  one  moiety  of  his  or  her  aliquot  share  of  his 
estate ;  and  the  trustees  thenceforth  should  stand  possessed  of  one 
moiety,  upon  such  trusts  as  would  take  effect  concerning 
[*  831]  *  the  same  in  case  such  child  so  marrying  were  actually 
dead  without  issue. 

On  the  1st  October,  1808,  the  defendant,  Christopher  Teesdale, 
being  of  the  age  of  twenty-six  years,  and  the  defendant,  Barbara 
Ann  Teesdale,  of  the  age  of  nineteen  years,  and  both  British  sub- 
jects and  Protestants  resident  at  Madras,  in  the  East  Indies,  caused 
application  to  be  made  to  Sir  George  H.  Barlow,  who  was  then  the 
Governor  of  Fort  St.  George  at  Madras,  with  its  dependencies,  to 
grant  a  licence  for  the  purpose  of  authorising  a  marriage  between 
them  at  Madras;  and  such  licence  was  accordingly  granted  on  the 
1st  October;  but  in  consequence  of  an  application  made  to  the 
said  governor  by  James  Oliver  Lautour,  a  brother  of  the  said  de- 
fendant, Barbara  Ann,  who  objected  to  such  marriage,  the  said 
licence  was  afterwards,  on  the  2d  October,  revoked  and  withdrawn. 
It  has  for  many  years  been  the  custom  at  Madras,  in  the  case  of 
marriages  between  Protestant  Europeans,  to  require  and  obtain  the 
previous  permission  of  the  governor,  signified  in  writing,  to  the 
officiating  clergyman  of  the  settlement,  and  this  custom  has 
been  strictly  adhered  to,  —  no  instance  having  appeared  to  the 
contrary. 

On  the  17th  of  the  above  month  of  October  the  defendants 
went  to  the  Black  town  of  Madras,  where  they  were  attended  by 
a  Portuguese  Roman  Catholic  priest,  of  the  name  of  Entaguis,  and 
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the  marriage  ceremony  between  the  defendants  was  read  and  per- 
formed according  to  the  Koman  Catholic  form  by  the  above-men- 
tioned priest,  in  a  small  room  in  the  said  town,  in  the  presence  of 
Joseph  Baker,  John  Furcy  Fortin,  and  Stephen  Yttie ;  and  the  said 
John  Furcy  Fortin  and  Stephen  Yttie  acted  as  interpreters  between 
the  defendants  and  the  said  Entaguis  when  he  spoke  in  the  Por- 
tuguese language.  The  said  Entaguis  first  informed  the 
*  defendants,  that  unless  they  were  both  Roman  Catholics  [*  832] 
the  said  ceremony  would  not  render  their  marriage  valid, 
and  that  it  would  be  necessary  for  them  to  be  married  on  their  re- 
turn to  England,  according  to  the  forms  of  their  own  religion ;  and 
having  stated  this,  he  immediately  afterwards,  in  the  Portuguese 
language,  asked  the  defendant,  Christopher  Teesdale,  if  he  would 
take  the  said  Barbara  Ann  to  be  his  wife,  and  the  said  Barbara 
Ann,  if  she  would  take  the  said  Christopher  Teesdale  to  be  her 
husband,  to  which  the  said  Christopher  Teesdale  and  Barbara  Ann 
respectively  assented ;  after  which  the  defendants  exchanged  rings, 
the  said  Entaguis  repeating  some  words  in  the  Latin  language. 

Both  the  defendants  subscribed  their  names  to  a  certificate  in 
the  Portuguese  language,  which  was  also  subscribed  by  the  said 
Entaguis,  and  which,  when  translated  into  English,  is  to  the  fol- 
lowing purport  or  effect,  viz. :  "  I,  the  undersigned,  certify  that  I 
married,  this  17th  October,  1808,  in  the  presence  of  Mr.  Baker, 
Mr.  Fortin,  and  Mr.  Yttie,  a  Mr.  Teesdale  with  Miss  Barbara  Ann 
Lautour,  according  to  the  rites  of  the  Eoman  Church."  (Signed) 
"  S.  Entaguis,  Christopher  Teesdale,  Barbara  Ann  Lautour."  And 
the  said  Joseph  Baker  and  John  Furcy  Fortin  subscribed  their 
names  as  witnesses  thereto. 

After  the  performance  of  the  said  ceremony  the  defendants  re- 
mained at  Madras  for  about  a  week,  viz.,  until  the  25th  of  the  same 
October,  when  they  embarked  on  board  the  Preston  East  India^ 
man,  on  their  voyage  to  England.  They  did  not  live  together 
or  pass  as  husband  and  wife  whilst  they  so  remained  at  Madras, 
but  resided  in  separate  houses  five  miles  distant  from  each  other, 
the  said  Barbara  Ann  retaining  her  maiden  name ;  but  afterwards, 
in  the  course  of  their  voyage  to  England,  they  declared 
themselves  husband  and  wife,  *  and  cohabited  together  as  [*  833] 
such,  and  they  arrived  in  England  in  June,  1809. 

On  the  4th  day  of  July,  1809,  a  licence  was  granted  by  the 
Faculty  Office,  Doctors  Commons,  London,  for  the  solemnisation 
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of  a  marriage  between  the  defendants,  as  Christopher  Teesdale, 
bachelor,  Barbara  Ann  Lautour,  spinster,  an  infant,  with  the  con- 
sent of  the  trustees,  as  her  guardians ;  and  on  the  5th  day  of  the 
same  month  of  July,  in  pursuance  of  such  licence,  a  marriage  was 
solemnised  between  the  defendants  according  to  the  form  of  the 
Church  of  England,  of  which  the  defendants  were  members,  and 
of  which  they  were  both  members  in  October,  1808,  when  the  said 
first-mentioned  ceremony  was  performed. 

The  question  for  the  opinion  of  the  Court  was  whether  the  de- 
fendants were  legally  married  at  Madras,  in  the  East  Indies,  on  the 
17th  day  of  October,  1808. 

If  the  Court  should  be  of  opinion  that  the  defendants  were  not 
legally  married,  a  verdict  was  to  be  entered  for  the  defendants ; 
otherwise  the  verdict  for  the  plaintiffs  was  to  stand.  The  case  was 
argued  on  a  former  day  in  this  term. 

Copley,  Serjt,  for  the  plaintiffs.  —  These  parties  were  legally  mar- 
ried at  Madras,  at  the  time  mentioned ;  and  there  is  difficulty  in 
collecting  the  objections  to  it,  as  it  appears  free  from  doubt.  The 
subject  has  been  lately  exhausted  in  Dalrymjple  v.  DalrympUy 
reported  by  Dr.  Dodson,  1811,  and  it  will,  therefore,  be  sufficient 
to  state  the  general  authorities  in  favour  of  the  marriage.  This 
marriage  was  in  an  English  settlement  beyond  sea,  and  as  the 
Marriage  Act,  26  Geo.  II.,  c.  33,  does  not  extend  there,  the  mar- 
riage is  good  by  English  law.  It  was  not  until  the  reign  of 
King  John  that  marriages  were  required  to  be  solemnised 
[*  834]  *in  a  church.  Afterwards,  indeed,  no  priest  was  necessary 
to  render  the  marriage  valid  and  binding,  but  it  was  re- 
quired under  ecclesiastical  censure  to  be  solemnised  in  the  face  of 
the  church.  The  mere  contract  per  verba  de  prcesenti,  in  which 
consummation  was  presumed,  or  per  verba  de  futuro,  followed  by 
consummation,  was  valid  between  the  parties  themselves.  Bunting's 
Case,  4  Co.  Eep.  29,  Moore,  169.  In  that  case  it  was  held  that  a 
marriage  solemnised  in  the  face  of  the  church,  and  consummated, 
was  void,  and  the  heir  illegitimised,  by  reason  of  a  former  marriage 
contract  per  verba  de  prcesenti,  not  followed  by  consummation.  In 
Jcsson  V.  Collins,  2  Salk.  487,  and  in  Wigmore's  Case,  2  Salk.  438, 
Lord  Holt  said  that  a  contract  per  verba  de  prcesenti  was  a  mar- 
riage, and  not  releasable,  and  so  of  a  contract  per  verba  de  futuro^ 
but  that  the  latter  was  releasable.  So  the  law  is  distinct  and  uni- 
form, a  contract  per  verba  de  prcesenti  was  a  marriage  without  the 
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intervention  of  a  priest.  It  is  unnecessary  to  enter  on  doubted 
points,  whether  dower,  community  of  goods,  &c.,  follow  on  a  mar- 
riage without  a  priest ;  the  question  here  is,  whether  this  was  a 
legal  and  irrevocable  contract,  not  whether  all  the  consequences 
follow. 

But  in  this  case  there  was  a  priest,  and  therefore  all  doubts  are 
removed.  In  1  EoUe's  Abr.,  tit.  Baron  and  Feme,  341,  pi.  21,  it  is 
stated  that  "  If  a  man  and  woman  be  married  by  a  priest  in  a  place 
which  is  not  a  church  or  chapel,  and  without  any  form  of  the 
celebration  of  mass,  still  it  is  a  good  marriage,  and  they  are 
man  and  wife."  So  that  if  there  be  a  marriage  per  verba  de 
prcesenti  by  a  priest,  the  marriage  is  complete  to  all  in- 
tents ;  and  much  more  *  than  is  necessary  has  been  done  [*  835] 
here ;  Fielding's  Case,  5  State  Trials,  610,  is  precisely  in 
point.  The  facts  throughout  were  the  same  in  both  cases.  The 
King  v.  The  Inhabitants  of  Brampton,  10  East,  282  (10  R  R  299), 
is  also  strictly  applicable ;  therefore  on  the  whole  current  of  authori- 
ties, ancient  and  modern,  this  is  a  valid  marriage. 

Best,  Serjt.,  for  the  defendants.  —  The  authorities  which  have 
been  cited  are  not  disputed,  but  the  real  question  has  not  been 
touched.  The  doctrine  laid  down  by  Sir  William  Scott  in  Dal- 
rymple  v.  Dalrymple  is,  that  according  to  the  law  of  Christendom 
a  marriage  per  verba  de  prcesenti  is  good,  though  not  in  facie  ecclesice, 
but  that  in  almost  every  state  there  had  been  alterations  in  that 
law.  The  law  of  marriage  in  Madras  is  controlled  by  the  local  laws 
that  prevail  there,  and  these  persons  are  to  be  considered  as  per- 
sons subject  to  the  law  of  Madras  at  the  time.  It  is  stated  on  the 
face  of  the  case  that  the  law  of  Madras  varies  from  the  general  law 
of  Christendom,  and  by  the  laws  of  Madras  this  marriage  is  void. 
The  case  states  that  they  applied  to  the  governor  for  a  licence, 
which  was  granted,  but  was  afterwards  withdrawn.  For  many 
years  it  has  been  the  custom  at  Madras  to  apply  to  the  governor 
for  a  licence,  and  no  instance  has  ever  been  known  to  the  contrary. 
The  parties  choose  to  go  without  the  Fort,  but  this  does  not  enable 
them  to  marry ;  for  the  law  extends  to  all  the  Black  town,  the  in- 
habitants of  which  are  within  the  protection  of  English  law,  and 
the  custom  must  be  supposed  to  be  coeval  with  the  British  author- 
ity in  that  settlement.  Without  a  license  from  the  governor  to  the 
priest,  the  marriage  by  the  law  of  Madras  is  invalid,  though  it  may 
be  good  by  the  general  law  of  Christendom. 
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[*  836]  *  Copley  in  reply.  —  It  was  submitted  to  the  jury  to  find 
what  the  law  of  Madras  was.  It  must  be  presumed  that 
the  law  of  England  prevails  until  the  contrary  be  shown,  and  that 
has  not  been  done ;  a  mere  custom  has  been  shown.  The  reason  of 
obtaining  the  licence  from  the  governor  is  that  the  governor  has  the 
power  of  sending  any  person  out  of  the  country  who  does  not  obey 
him,  and  by  the  order  of  the  East  India  Company  a  licence  is  requi- 
site to  the  clergyman,  but  that  does  not  create  a  law. 

Cur,  adv.  vult. 

GiBBS,  C.  J.,  now  delivered  the  judgment  of  the  Court.  (His 
Lordship  first  stated  the  case,  and  then  proceeded  thus :)  Both  the 
defendants  are  stated  to  be  Protestants  and  British  subjects,  and 
the  place  in  which  the  ceremony  was  performed  was  Madras,  where 
they  resided  as  part  of  the  British  settlement  there ;  and  the  ques- 
tion is,  whether  under  the  laws  of  marriage,  operating  on  them  at 
Madras,  this  can  be  considered  as  a  legal  marriage.  In  order  to 
decide  this  question,  it  is  material  to  consider  who  the  parties  were, 
and  among  whom  the  ceremony  took  place.  Now,  British  sub- 
jects settled  at  Madras  are  governed  by  the  laws  of  this  country 
which  they  carry  with  them,  and  are  unaffected  by  the  laws  of  the 
natives.  The  question  therefore  is  whether  by  the  laws  of  this 
country,  to  which  they  alone  are  subject,  and  by  which  alone  their 
actions  are  to  be  governed,  this  marriage  was  legal.  In  this  coun- 
try we  judge  of  the  validity  of  a  marriage  by  what  is  called  the 
Marriage  Act,  but  as  that  statute  does  not  follow  subjects  to  foreign 
settlements,  the  question  remains  whether  this  would  have  been  a 
valid  marriage  here  before  that  Act  passed.    The  important  point 

of  the  case,  viz.,  what  the  law  is  by  which  such  a  question 
[*  837]  is  to  be  governed,  was  *  most  ably  and  fully  discussed  in 

the  case  of  Dalrymple  v.  Dalrymple,  which  has  been  so 
often  alluded  to ;  and  the  judgment  of  Sir  William  Scott  has  cleared 
the  present  case  of  all  the  difficulty  which  might,  at  a  former  time, 
have  belonged  to  it.  From  the  reasonings  there  made  use  of,  and 
from  the  authorities  cited  by  that  learned  person,  it  appears  that 
the  canon  law  is  the  general  law  throughout  Europe  as  to  mar- 
riages, except  where  that  has  been  altered  by  the  municipal  law  of 
any  particular  place.  From  that  case,  and  from  those  authorities,  it 
also  appears  that,  before  the  Marriage  Act,  marriages  in  this  coun- 
try were  always  governed  by  the  canon  law,  which  the  defendants 
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therefore  must  be  taken  to  have  carried  with  them  to  Madras.  It 
appears  also  that  a  contract  of  marriage,  entered  into  per  verba  de 
proesenti,  is  considered  to  be  an  actual  marriage ;  though  doubts 
have  been  entertained  whether  it  be  so,  unless  followed  by  cohabi- 
tation. In  the  present  case,  a  ceremony  was  performed,  the  regu- 
larity of  which  it  is  unnecessary  to  discuss,  because  it  was  followed 
by  cohabitation.  All  that  is  required  therefore  by  the  canon  law 
has  been  amply  satisfied.  Indeed,  this  was  admitted  on  the  part 
of  the  defendants,  and  the  ground  on  which  they  rested  was  that 
this  case  was  excepted  from  the  general  rule  by  the  local  regula- 
tions of  the  place ;  that  a  custom  has  existed  at  Madras,  that  when 
two  British  subjects  are  married,  they  should  obtain  a  licence  from 
the  governor,  and  that  no  instance  has  occurred  in  which  that  rule 
has  been  dispensed  with.  That  may  be  the  case.  It  is  very  pos- 
sible that  there  is  no  priest  within  that  jurisdiction  who  would 
celebrate  a  marriage  without  the  consent  of  the  governor,  but  that 
does  not  constitute  the  law,  nor  can  it  alter  the  law  which  the 
defendants  carried  with  them ;  that  circumstance,  therefore,  makes 
no  difiference.  Another  circumstance  on  which  the  defendants 
relied  was  that  the  priest  told  the  parties  that  unless  they 
*  were  Eoman  Catholics  the  ceremony  would  not  be  bind-  [*  838] 
ing  upon  them ;  in  answer  to  that,  it  is  only  necessary  to 
say  that  he  was  mistaken,  and  indeed  that  circumstance  was  not 
much  relied  on.  It  follows  from  what  I  have  stated  that  this  was 
a  legal  marriage ;  since  it  was  a  marriage  between  British  subjects, 
celebrated  in  a  British  settlement,  according  to  the  laws  of  this 
country  as  they  existed  before  the  Marriage  Act,  and  which,  if  it 
had  been  celebrated  here  before  that  statute,  would  have  been 
valid.  Judgment  for  tlie  plaintiffs. 

ENGLISH  NOTES. 

Christian  marriage  is  '^the  voluntary  union  for  life  of  one  man  and 
one  woman,  to  the  exclnsion  of  all  others."  Per  Lord  Penzance, 
in  Hyde  v.  Ri/de  and  Woodmansee  (1866),  No.  9  of  "Conflict  of 
Laws,"  5  R.  C.  833,  837.  **  Very  many  and  serious  difficulties  arise 
if  marriage  be  regarded  only  in  the  light  of  a  contract.  It  is  indeed 
based  upon  the  contract  of  the  parties,  but  it  is  a  status  arising  out  of 
contract,  to  which  each  country  is  entitled  to  attach  its  own  condi- 
tions, both  as  to  its  creation  and  duration."  Per  Hannen,  J.,  in 
SoUomayor  v.  De  Barros,  5  E.  C.  814,  821.    The  expression  "Chria- 
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tian  marriage  "  is  used  in  contradistinction  to  a  polygamous  marriage, 
or  a  mere  temporary  union.  A  marriage  contracted  by  a  man  and 
woman  in  a  country  where  polygamy  is  allowed  between  persons  pro- 
fessing a  polygamous  faith  does  not  become  a  Christian  marriage  be- 
cause at  the  time  of  the  marriage  neither  of  the  parties  had  another 
husband  or  wife,     ffj/de  v.  Hyde  and  Woodmansee,  supra. 

The  question  what  is  and  what  is  not  a  Christian  marriage  is  well 
illustrated  by  the  two  following  cases:  In  re  Bethell,  Bethell  v. 
HUdyard  (1888),  38  Ch.  D.  220,  57  L.  J.  Ch.  487,  cited  5  R.  C.  846, 
and  Brinkley  v.  Attorney- General,  fully  reported  5  R.  C.  841. 

There  are  three  elements  which  determine  the  validity  of  a  Christian 
marriage:  1.  The  capacity  of  the  parties;  2.  The  consent  in  fact;  and, 
3.  The  form  of  celebration. 

1.  Capacity  to  contra^.  The  capacity  of  the  parties  to  contract  a 
valid  marriage  —  the  essentials  of  the  contract  —  depends  on  the  law 
of  the  contracting  parties'  domicil.  Sottomayor  v.  De  BarroSy  6  R.  C 
814.  The  validity  of  the  marriage  so  far  as  the  form  is  concerned 
depends  on  the  law  of  the  place  of  celebration.  Brook  v.  Brook  (1861), 
6  R.  C.  783;  Warrender  v.  Warrender  (1835),  2  CI.  &  Fin.  488,  631. 
According  to  English  law  the  consent  of  parents  or  guardians  is  part  of 
the  form  of  marriage,  and  is  not  a  matter  affecting  the  personal  car 
pacity  of  the  parties  to  contract  marriage.  Sottomayor  v.  De  Barros, 
supra;  Grrierson  v.  Griersony  2  Hagg.  C.  R.  99. 

No  persons  are  capable  of  contracting  a  valid  marriage  until  they 
have  attained  the  age  of  consent.  This  is  by  the  common  law  (follow- 
ing the  Roman)  fourteen  in  males,  and  twelve  in  females.  There 
must  also  be  a  capacity  to  understand  the  nature  of  the  contract  and 
the  duties  and  responsibilities  which  it  creates.  Durham  v.  Durham 
(1885),  10  P.  D.  80,  82.  A  deaf  and  dumb  person  able  to  do  this  may 
enter  into  a  valid  contract  of  marriage :  Harrod  v.  Harrod  (1854),  1  K. 
&  J.  4;  but  the  marriage  of  a  lunatic,  unless  contracted  in  a  lucid 
interval,  is  null  and  void  :  Blackstone,  cited  in  Browning  v.  Reane 
(1812),  2  Phillimore,  69.  Impossibility  of  consummation  is  also  a 
disqualification  rendering  the  marriage  void  aJ)  initio,  G.  v.  G. 
(1871),  L.  R.  2  P.  &  M.  287,  40  L.  J.  Mat.  83,  25  L.  T.  510,  20  W. 
R.  103;  F.  V.  D.  (1865),  4  S.  &  T.  86,  34  L.  J.  Mat.  66,  11  Jur. 
(N.  S.)  307, 12  L.  T.  84, 13  W.  R.  546;  F.  v.  P.  (1896),  75  L.  T. 
192. 

2.  Consent  in  fact.  Courts  of  law  have  always  refused  to  recognise 
as  binding,  contracts  to  which  the  consent  of  either  party  has  been  ob- 
tained by  fraud  or  duress;  and  the  validity  of  a  contract  of  marriage 
must  be  tested  and  determined  in  precisely  the  same  manner  as 
that  of  any  other  contract.     Public  policy  requires  indeed  that  mar^ 
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riages  should  not  be  lightly  set  aside,  and  collusion  has  to  be  guarded 
against ;  but,  subject  to  the  care  and  circumspection  which  these  consid- 
erations impose  on  the  Court,  the  principles  on  which  a  marriage  con- 
tract may  be  avoided  are  the  same  as  those  relating  to  an  ordinary 
contract.  *' Whenever,"  says  Butt,  J.,  in  Scott  v.  Sebright  (1886), 
12  P.  D.  21,  24,  66  L.  J.  P.  11,  57  L.  T.  421,  36  W.  R.  258,  "from 
natural  weakness  of  intellect,  or  from  fear,  whether  reasonably  enter- 
tained or  not,  either  party  is  actually  in  a  state  of  mental  incompe- 
tence to  resist  pressure  improperly  brought  to  bear,  there  is  no  more 
consent  than  in  the  case  of  a  person  of  stronger  intellect  and  more 
robust  courage  yielding  to  a  more  serious  danger.  The  difficulty  con- 
sists, not  in  any  uncertainty  of  the  law  on  the  subject,  but  in  its  ap- 
plication to  the  facts  of  each  individual  case."  This  principle  has 
received  illustration  in  several  recent  cases.  Cooper  v.  Crane  (1891), 
1891,  P.  369,  40  W.  R.  127;  Clarke  v.  Stier  (1896),  1896,  P.  1,  Qb  L.J. 
P.  13, 72  L.  T.  632;  Bartlett  v.  Rice  (1894),  72  L.  T.  122;  and  see  Miss 
Field's  Case  (1848),  2  H.  L.  Cas.  48. 

3.  Form  of  celebration.  By  the  canon  law  —  which  was,  and  still 
is,  the  basis  of  the  marriage  law  of  Christendom,  so  far  as  it  has  not 
been  receded  from  by  the  laws  of  any  particular  country  (per  Lord 
Eldon,  in  WAdam  v.  Walk&r  (1813),  1  Dow,  at  p.  181,  14  R.  R.  36) 
—  a  contract  per  verba  de  prcesenti  or  per  verba  de  futuro  subsequente 
copuld  was  sufficient  alone  to  constitute  a  valid  marriage;  and  in  Scot- 
land this  still  obtains,  subject  to  certain  rules  of  evidence.  The  com- 
mon law  of  England  —  which  prevailed  over  the  Canon  law  —  required 
something  more  to  the  validity  of  a  marriage;  namely,  that  it  should 
be  celebrated  in  the  presence  of  a  priest  in  holy  orders.  Heg,  v.  Millis 
(1844),  10  CI.  &  Fin.  534.  But  about  the  middle  of  the  last  century 
the  frequent  scandal  of  clandestine  and  irregular  marriages  led  to  the 
passing  of  what  is  commonly  known  as  Lord  Hardwicke's  Marriage 
Act  (26  Geo.  II.,  c.  33),  —  ''an  innovation  on  our  laws  and  constitu- 
tion," as  Blackstone  calls  it.  This  Act  engrafted  on  the  simplicity  of 
the  common  law  a  number  of  strict  regulations  as  to  the  preliminaries 
necessary  to  the  celebration  of  a  valid  marriage.  The  regulations  re- 
lated, however,  only  to  England.  Outside  England — in  British  ter- 
ritory—  the  old  common  law,  or  so  much  as  is  applicable  to  the 
situation,  still  prevails,  subject  to  any  special  lex  loci.  Thus  a  mar- 
riage on  a  British  man-of-war,  celebrated  on  the  high  seas  in  the  pres- 
ence of  a  priest  merely,  without  the  Marriage  Act  formalities,  is  valid. 
Culling  v.  Culling  (1896),  1896,  P.  116,  65  L.  J.  P.  69,  74  L.  T.  252. 
So  too  —  the  residence  of  an  ambassador  being  accounted  British  terri- 
tory —  marriages  celebrated  in  the  chapel  of  an  embassy,  where  one  at 
least  of  the  parties  is  a  subject  of  the  ambassador's  country,  have  always 
VOL.  XII.  —  47 


738  HUSBAND  AND  WIFE, 


No.  8.  —Beg.  ▼.  InhaMtantf  of  Brighton,  80  L.  J.  X.  C.  197,  198.  —  Bulo. 

been  held  valid  in  England.  Este  v.  &niith  (1864),  18  Beav.  112; 
Lacy  V.  Dickinson^  2  Hagg.  C.  B.  336  n. 

Marriages  per  verba  de  prcesenti  by  domiciled  English  people,  con- 
tracted in  the  colonies  or  in  non-Christian  States,  may  under  certain  cir- 
cumstances be  valid.  English  people  in  a  colony  do  not  necessarily  carry 
the  whole  common  law  with  them ;  they  take  only  so  much  as  is  reason- 
ably applicable  to  their  state  and  condition.  Maclean  v.  Christiall^ 
Per.  Or.  Cas.  76;  8.  c.  7  N.  of  C.  App.  xvii.;  Connolly  v.  Woolrick^ 
11  Low.  Can.  Jur.  197. 

Lord  Hardwicke's  Act  is  now  repealed  ;  but  it  has  been  replaced  by 
the  Marriage  Acts,  6  Geo.  IV.,  c.  76,  and  6  &  7  Will.  IV.,  c.  85. 


No.  2.— REG.   V.  INHABITANTS  OF  BRIGHTON. 
(Q.  B.  1861.) 

RULE. 

A  MARRIAGE  (since  the  Act  of  1835,  5  &  6  Will.  IV., 
c.  54)  of  persons  within  the  prohibited  degrees  of  consan- 
guinity, or  of  affinity,  is  void,  although  one  of  the  parties 
is  illegitimate. 

Beg.  Y.  Inhabitants  of  Brighton. 

30  L.  J.  M.  C.  197-201  (8.  c.  1  B.  &  S.  447 ;  5  L.  T.  56 ;  9  W.  R.  831). 

[197]      Settlement  by  Marriage.  — Prohibited  Degrees.  — Affinity,  — 

Illegitimacy. 

A  marriage  contracted  with  the  daughter  of  the  sister  of  a  deceased  wife  is 
void,  and  no  settlement  can  be  derived  through  such  a  marriage.  It  makes  no 
difference  whether  the  sister  of  the  deceased  wife  be  or  be  not  legitimate. 

Upon  appeal  against  an  order  of  Justices  for  the  removal  of 

Elizabeth  Morgan  from  the  township  of  New  Brentford, 

[*  198]  in  the  *  county  of  Middlesex,  to  the  parish  of  Brighton, 

in  the  county  of  Sussex,  the  Sessions  confirmed  the  order, 

subject  to  a  case  for  the  opinion  of  this  Court,  as  follows :  — 

Elizabeth  Morgan,  the  pauper,  was  alleged  to  be  settled  in 
Brighton,  by  reason  only  of  her  marriage  with  John  Morgan, 
whose  settlement  in  Brighton  was  admitted,  and  who  was  dead 
at  the  date  of  the  order  of  removal.  The  pauper's  maiden  name 
was  Jones,  and  she  was  the  legitimate  daughter  of  Daniel  Jones 
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and  Ann  his  wife.  The  pauper's  mother,  Ann,  was  the  illegiti- 
mate child  of  Elizabeth  Bartlett  After  her  birth,  the  said  Eliza- 
beth Bartlett  married  one  Thomas  Haines,  and  had  by  him, 
amongst  other  legitimate  children,  a  daughter  named  Mary.  The 
said  Mary  was  legally  married,  in  1835,  to  John  Morgan  (the 
pauper's  alleged  husband),  and  died  on  the  19th  of  November, 
1842.  On  the  19th  of  October,  1843,  John  Morgan  was  married 
to  the  pauper,  at  Chepstow,  in  Monmouthshire. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
marriage  celebrated  between  John  Morgan  and  the  pauper  was 
valid.  If  the  Court  should  be  of  opinion  in  the  affirmative,  the 
order  of  removal  was  to  be  afl&rmed.  If  the  Court  should  be  of 
opinion  in  the  negative,  the  order  of  removal  was  to  be  quashed. 

Metcalf  and  Poland,  in  support  of  the  order  of  Sessions  (June  5). 
— This  was  a  valid  marriage.  There  is  no  reason  why  a  man  should 
not  marry  the  daughter  of  the  bastard  sister  of  his  deceased  wife. 
It  was  decided  in  Th€  Queen  v.  Chadvnck,  11  Q.  B.  173,  17  L.  J. 
M.  C.  33,  that  a  man  cannot  marry  the  sister  of  his  deceased  wife; 
but  the  question  here  is,  whether  the  same  rule  can  be  said  to 
apply  to  the  case  of  a  marriage  with  the  daughter  of  the  deceased 
wife's  sister,  that  sister  being  illegitimate.  In  The  Qween  v.  St, 
GrUes  in  the  Fields,  which  is  reported  with  The  Qtieen  v.  Chadunck, 
the  Court  seemed  to  be  of  opinion  that  the  fact  of  the  sister  of 
the  deceased  wife  being  illegitimate  made  no  difference;  but  the 
point  was  not  much  discussed,  and  the  Court  gave  judgment  in 
accordance  with  The  Queen  v.  Chadunck,  which  tliey  had  before 
decided,  and  which  had  not  been  carried  to  a  Court  of  error. 

[Blackburn,  J.  —  We  must  take  it  that  the  Court  decided  that 
the  fact  of  illegitimacy  made  no  difference.] 

That  may  be  so,  but  the  case  does  not  apply  here ;  the  sister 
was  the  illegitimate  daughter  of  both  parents.  In  Wing  v.  Taylor, 
4  Law  Times,  583,  which  was  a  case  where  the  husband  had  be- 
fore marriage  had  connection  with  his  wife's  mother,  it  was  held 
that  this  would  not  constitute  aflBnity  so  as  to  bring  him  within 
the  prohibited  degrees,  and  the  marriage  was  held  to  be  lawful. 
It  was  held  that  the  provisions  in  32  Hen.  VIII.,  c  38,  upon  this 
question  have  been  repealed,  and  are  no  longer  law.  The  statute 
which  must  now  be  looked  at  is  the  32  Hen.  VIII.,  c.  38,  and  it 
will  be  found  that  neither  that  statute,  nor  any  other  of  Hen.  VIII., 
contains  any  prohibition  against  a  marriage  with  the  daughter  of 
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the  wife's  sister.  It  is  true  that  such  marriages  are  forbidden  by 
the  canons,  but  the  canons  are  not  binding  upon  the  laity.  Again, 
all  the  statutes  require  that  the  marriage  should  be  consummated, 
and  the  case  being  altogether  silent  as  to  that  fact,  it  cannot  be 
presumed  by  the  Court. 

[CocKBURN,  C.  J.  —  That  point  is  not  raised  by  the  case.  Black- 
burn, J.  —  Does  not  the  question  altogether  turn  upon  what  are 
the  prohibited  degrees?] 

This  marriage  is  nowhere  prohibited  by  the  Levitical  law. 

[Blackburn,  J.  —  The  statute  does  not  mention  the  Levitical 
law,  but  "God's  law."] 

In  Worthy  v.  WatMnson,  2  T.  Jones,  118,  2  Lev.  255,  3  Keh. 
660,  a  consultation  was  awarded,  but  the  tendency  of  the  opinion 
of  the  Court  was  to  hold  it  invalid.  Next,  the  question  whether 
the  illegitimacy  makes  any  difiference  is  very  important 

[CocKBURN,  C.  J.  —  Would  you  go  the  length  of  arguing  that 
illegitimate  brothers  and  sisters  could  marry  ?  Wightman,  J.  — The 
case  of  Hains  v.  Jessell,  1  Ld.  Raym.  68,  is  against  you.  It  was 
held  that  the  same  prohibitions  applied  to  bastards  as  to 
[•  199]  other  persons.  Cockburn,  C.  J.  —  Under  the  Scotch  *  law 
illegitimate  children  became  legitimate  upon  the  marriage 
of  their  parents.  If  you  are  right,  the  illegitimate  brother  and 
sister  might  marry  one  another;  but  if  that  were  so,  and  they  did 
marry,  and  subsequently  to  that  marriage  their  parents  were  to 
marry,  you  would  have  the  case  of  a  legitimate  brother  and  sister 
married  to  one  another.  When  the  blood  relationship  is  known, 
we  ought  not  to  say  that  the  prohibited  degrees  do  not  apply.] 

The  relationship  of  father  and  child  is  not  recognised  at  all  in 
the  cases  of  bastardy,  as  appears  from  many  authorities,  amongst 
others,  from  Homer  v.  Idddiard,  1  Hag.  Cons.  337,  where  it  was 
held  that  the  consent  of  parents  under  26  Geo.  II.,  c.  39,  s.  11, 
was  not  applicable  to  the  marriage  of  illegitimate  minors.  It  is 
also  stated  in  1  Alison's  "Criminal  Law  of  Scotland,"  p.  565,  that 
"incest  is  not  committed  by  connection  with  bastard  relations, 
how  near  soever."  That  the  guilt  of  incest  in  a  moral  point  of 
view  is  incurred  by  connection  with  a  bastard  relation  of  the 
nearest  kind,  as  a  daughter,  mother,  or  sister,  cannot  be  doubted ; 
but  there  is  no  authority  for  holding  that  it  is  incest,  which  is 
confined  to  relations  by  blood  or  legal  aCBnity.  In  the  only  case, 
accordingly,  where  this  point  occurred,  that  of  George  and  his 
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niece  Janet  Johnston,  June  18,  1705,  the  Court  pronounced  an 
interlocutor,  finding  the  libel  relevant  only  between  "uncle  and 
niece,"  which  implies  that  if  the  relationship  was  natural,  the 
charge  fell  to  the  ground;  and,  accordingly,  the  libel  was  found 
"not  proven;"  and  the  author  refers  to  Hume,  I.  452. 

[Blackburn,  J.  —  If  I  remember  right,  incest  was  a  capital  of- 
fence in  Scotland ;  and  there  are  many  cases  in  which,  in  favorem 
vitce,  the  offence  was  said  not  to  have  been  committed  between 
bastard  children.] 

In  matters  of  marriage  the  canon  law  is  the  law  of  Scotland. 
Shelford  on  "Marriage  and  Divorce,"  pp.  21,  22. 

[CocKBURN,  C.  J. — If  anything  short  of  an  absolute  decision  can 
settle  the  question,  Hains  v.  Jessell  does  so.  It  was  assumed  that 
illegitimacy  makes  no  diflference :  I  agree  with  the  decision  dnd 
with  the  argument.  It  would  be  a  great  public  scandal  if  it 
went  forth  to  the  world  that  this  Court  entertained  a  doubt 
whether  the  prohibition  extended  to  cases  where  only  the  natural 
ties  of  consanguinity  existed.] 

Denman  and  H.  Matthews,  for  the  appellants.  —  The  question  is, 
what  are  the  "prohibited  degrees"  intended  in  the  5  &  6  Will.  IV., 
c.  54.  That  statute  does  not  itself  enumerate  the  degrees  which 
are  prohibited,  but  makes  void  all  marriages  thereafter  celebrated 
within  the  prohibited  degrees  of  consanguinity  or  afi&nity.  There 
are  several  earlier  statutes  of  Hen.  VIII.  on  this  subject ;  namely, 
the  25  Hen.  VIII.  c.  22,  the  28  Hen.  VIII.  c.  7,  the  28  Hen.  VIII. 
c.  16,  and  the  32  Hen.  VIII.  c.  38.  Of  these  statutes  the  32  Hen. 
VIII.,  c.  38,  is  unrepealed ;  but  that  also  assumes,  without  enumer- 
ating them,  the  degrees  prohibited  by  God's  law.  The  28  Hen. 
VIII.,  c.  16,  is  still  in  force,  and  section  2  refers  to  the  28  Hen. 
VIII.,  c.  7,  which  in  section  11  does  contain  an  enumeration  of 
degrees  within  which  marriage  is  unlawful.  The  last-mentioned 
statute  is  itself  repealed  by  the  1  Mary,  sess.  2,  c.  1,  but  the  refer- 
ence to  its  provisions  in  28  Hen.  VIII.,  c.  16,  s.  2,  sufficiently  incor- 
porates them  to  make  them  part  of  the  28  Hen.  VIII.,  c.  16.  Even 
if  thgt^  be  not  so,  the  result  of  the  decisions  is,  that  the  repealed 
statutes  in  pari  materid,,  namely,  the  25  Hen.  VIII.,  c.  22,  and  the 
28  Hen.  VIII.,  c.  7,  must  be  looked  to  for  the  purpose  of  explain- 
ing what  were  the  prohibited  degrees  spoken  of  in  later  enactments. 
The  Queen  v.  St,  Giles  and  The  Queen  v.  ChadwicTc,  Brook  v.  Brook, 
4  Law  Times  (N.  S.),  97.     Turning,  therefore,  to  the  enumeration  of 
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prohibited  degrees  in  the  25  Hen.  VIIL,  c.  22,  and  28  Hen.  VIII., 
c.  7,  there  is  among  them  a  prohibition  of  marriage  between  "  the 
son  "  and  "  his  uncle's  wife."  The  whole  question  is,  whether  this 
prohibition  must  be  confined  to  its  express  words,  or  whether  it 
applies  when  the  sexes  are  changed,  and  prevents  "  the  daughter  " 
marrying  '*  her  aunt's  husband."  In  the  first  place,  it  is  obvious 
that  many  of  these  statutory  prohibitions  indicate  degrees  of  rela- 
tionship, and  cannot  be  confined  to  the  particular  case  men- 
[*200]  tioned.  Thus,  the  "son"  is  *  prohibited  from  marrying 
"  his  mother,"  but  there  are  no  express  words  against  the 
analogous  case  of  the." daughter"  marrying  "her  father."  Again, 
marriage  between  uncle  and  niece  is  prohibited  only  if  it  is  in- 
cluded in  the  analogous  "  degree  "  of  nephew  and  aunt  The  cases 
above  cited  having  decided  that  the  whole  matter  of  matrimonial 
prohibitions  is  contained  in  these  statutes,  and  that  they,  and  not 
the  Book  of  licviticus,  or  the  ancient  canon  law,  are  to  be  looked 
to,  it  follows  that  they  must  be  read  as  indicating  "  degrees,"  and 
not  particular  cases  of  prohibition,  for  otherwise  marriage  between 
father  and  daughter  and  uncle  and  niece  would  be  lawful.  This 
mode  of  construing  the  statutes  is  expressly  aflirmed  by  Coke,  2nd 
Inst.  683,  and  in  Ellerton  v.  Gastrell,  1  Comyns's  Rep.  318.  It  fol- 
lows from  this  construction  that  the  statutory  prohibition  excludes 
the  marriage  of  a  man  and  his  wife's  niece.  In  the  next  place,  the 
authorities  are  uniformly  against  this  marriage.  At  first  some 
doubt  appears  to  have  existed.  In  Wortley  v.  Watkinson  there 
were  several  arguments.  The  report  in  3  Keb.  660  appears  to 
show  that  a  prohibition  was  granted  to  prevent  the  Ecclesiastical 
Court  from  avoiding  such  a  marriage ;  but  if  the  other  reports  be 
looked  to,  it  is  obvious  that  the  plaintiflf  was  only  directed  to  de- 
clare in  prohibition  for  the  purpose  of  having  a  more  solemn  argu- 
ment, and  that  ultimately  a  consultation  was  awarded.  See  2  T. 
Jones,  118,  2  Lev.  254.  So  in  Mann's  Case,  Mo.  907,  Cro.  Eliz. 
228,  referred  to  in  Ellerton  v.  Gastrell,  after  several  arguments 
prohibition  was  refused.  The  authorities  are  all  considered  and 
affirmed  in  Ellerton  v.  Gastrell^  where  it  was  held  that  such  a 
marriage  was  unlawful.  Since  that  case  the  question  has  not 
been  raised  again  until  the  present  time.  Thirdly,  the  practice  of 
the  Ecclesiastical  Courts  is  recognised  in  The  Queen  v.  St  Giles  as 
deserving  consideration  in  determining  what  marriages  are  prohib- 
ited.    That  practice  is  apparent  from  the  cases  already  cited,  in 
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all  which  the  Ecclesiastical  Court  was  proceeding  to  dissolve  the 
marriage.  Moreover,  the  Ecclesiastical  Courts  have  always  obeyed 
the  injunctions  of  the  canons ;  and  Canon  99  incorporates  Arch- 
bishop Parker's  table  (prepared  in  1853),  in  which  the  case  of 
marriage  between  a  woman  and  her  aunt's  husband  is  expressly 
mentioned  as  unlawful  2  Bum's  Eccl.  L.,  p.  446.  Upon  the  whole, 
it  is  quite  plain  that  the  marriage  with  the  daughter  of  the  de* 
ceased  wife's  sister  is  prohibited  equally  with  that  with  the  deceased 
wife's  sister  herself,  and  that  by  the  5  &  6  Will  IV.,  c.  54,  the  mar- 
riage is  made  null  and  void.  Cur.  adv.  wit. 

CocKBURN,  C.  J.,  now  delivered  the  judgment  of  the  Court 

(COOKBURN,  C.  J.,  WiGHTMAN,  J.,  CBOMPTON,  J.,  and  BlACKBURN,  J.). 

My  Brothers  reserved  their  judgment  in  this  case,  not  on  account 
of  entertaining  any  doubt  as  to  what  that  judgment  should  be^ 
but  in  consequence  of  my  being  absent  during  part  of  the  argu- 
ment, and  from  a  wish  to  ascertain  whether  my  opinion  would 
coincide  with  theirs.  It  was  a  case  of  settlement,  which  depended 
upon  the  question,  whether  a  marriage  with  the  niece  of  a  deceased 
wife  was  or  was  not  valid.  I  now  state  (as  the  united  opinion  of 
this  Court)  that  the  marriage  was  not  lawful  It  was  held  in 
Mlerton  v.  Gastrdl^  in  which  all  the  authorities  are  collected,  and 
which  is  an  express  authority  upon  the  subject,  that  a  marriage 
with  the  daughter  of  the  wife's  sister  was  bad.  In  that  case  the 
authorities  are  collected,  and  the  Court  was  of  opinion  that  such  a 
marriage  was  within  the  degrees  prohibited  by  the  Levitical  law ; 
and  then  we  have  an  Act  of  Parliament,  5  &  6  Will.  IV.,  c.  54,  which 
was  passed  with  reference  to  the  known  state  of  the  law  as  laid 
down  in  that  case,  and  that  statute,  by  section  4,  enacts  that  all 
marriages  which  shall  thereafter  be  celebrated  between  persons 
within  the  prohibited  degrees  of  consanguinity  or  aflSnity  shall  be 
absolutely  null  and  void  to  all  intents  and  purposes  whatsoever ; 
and  thus,  as  was  pressed  upon  us,  we  have  the  law  which  was  laid 
down  by  the  Court  in  that  instance  sanctioned  and  confirmed  by 
the  Act  of  Parliament.  We  entertain  no  doubt,  upon  the  author- 
ity of  Mlerton  v.  Gastrell,  and  upon  the  Act  of  Parliament, 
that  the  *  marriage  was  bad.  Another  point  was  made,  in  [*  201] 
the  course  of  the  argument,  as  to  whether  the  illegitimacy 
of  the  sister  of  the  deceased  wife  makes  any  difference.  We  settled 
that  matter  at  the  time  of  the  argument,  and  I  said  that  it  would 
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be  a  great  public  scandal  if  it  went  forth  to  the  world  that  we 
thought  that  legal  as  well  as  natural  consanguinity  was  necessary 
to  make  such  a  marriage  void.  If  this  had  not  been  perfectly 
plain,  we  should  have  ample  authority  for  so  holding.  In  Haines 
V.  Jessell  the  Court  repudiated  any  such  doctrine;  and  the  re- 
porter states  that  the  Lord  Chief  Justice  held,  and  all  the  Court 
seemed  to  think,  it  would  be  very  mischievous  if  a  bastard  should 
not  be  accounted  within  the  statute  32  Hen.  VIII.,  for  by  that 
rule  a  man  might  marry  his  own  daughter.  The  order  of  Sessions 
must,  therefore,  be  quashed.  Order  of  Sessions  quashed. 

ENGLISH  NOTES. 

Impediments  by  reason  of  consanguinity  and  affinity  were  extended 
by  the  canon  law  to  an  extravagaut  degree;  but  at  the  Bpeformation 
they  were  restricted  to  those  declared  by  28  Hen.  VIII.,  c.  7,  s.  10,  to 
be  prohibited  by  God's  law  and  contained  in  the  18th  chapter  of  Le- 
viticus. Marriages  within  those  reduced  limits  were,  however,  liable 
during  the  lifetime  of  both  parties  to  be  adjudged  incestuous,  and  void, 
and  beyond  the  reach  of  ecclesiastical  dispensation,  and  by  the  Mar- 
riage Act,  1835,  were  made  absolutely  void.  It  makes  no  difference,  as 
the  principal  case  shows,  that  one  of  the  parties  is  illegitimate.  The 
marriage  of  a  man  with  a  daughter  of  the  half-sister  of  his  deceased 
wife  is  by  the  Marriage  Act,  1835  (5  &  6  Will.  IV.,  c.  54),  null  and 
void.  See  the  principal  case,  and  Priestley  v.  Hughes  (1809),  11 
East,  1,  10  R.  R.  406. 

Marriage  with  a  deceased  wife's  sister  being  forbidden  by  the  laws 
of  England,  such  a  marriage  contracted  by  British  subjects  temporarily 
resident  abroad,  but  really  domiciled  in  this  country,  though  valid  in 
the  foreign  country,  and  duly  celebrated  according  to  the  forms  required 
by  the  law  of  that  country,  is  absolutely  void  here.  Brook  v.  Brook, 
5  R.  C.  783.  The  fact  that  both  parties  at  the  time  of  the  celebration 
were  aware  of  the  impediment  is  no  ground  for  not  annulling  such  a 
marriage.  Andrews  { falsely  called  Boss)  v.  Boss  (1889),  14  P.  D.  15, 
58  L.  J.  P.  14,  59  L.  T.  900,  37  W.  R.  239.  A  person  bom  of  an 
English  marriage  with  a  deceased  wife's  sister  was  held  not  legitimate 
in  Scotland  as  to  the  succession  to  heritable  estate,  although  the  mar- 
riage had  been  dissolved  by  death  unchallenged  before  the  Marriage 
Act,  1835.  Fenton  v.  Livingstone  (1859),  3  Macq.  497,  1  Paterson  Sc. 
App.  862. 

If  the  parties  have  a  foreign  domicil,  and  by  the  law  of  their  domi- 
cil  their  marriage  is  invalid  by  reason  of  consanguinity,  a  marriage 
contracted  by  them  in  England  will  be  held  invalid  by  the  Court  in 
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England,  though  the  impediment  is  not  an  impediment  by  English  law. 
Sottomayor  v.  De  Barros,  5  R.  C.  814.  This  is  merely  a  corollary 
from  the  principle  that  the  personal  capacity  of  parties  to  enter  into 
the  contract  of  marriage  depends  upon  their  domicil.  See  Nos.  7  and  8 
of  "Conflict  of  Laws,"  5  R.  C.  783  et  seq. 

AMERICAN  NOTES. 
This  case  is  cited  in  1  Bishop  on  Marriage,  sect.  745,  with  approval 


No.  3.  —  MIDGLEY  (falsely  called  WOOD)  v.  WOOD. 
(eccles.  1861.) 

No.  4  — TEMPLETON  v.  TYREE. 
(Div.  1872.) 

RULE. 

Both  parties  must  be  privy  to  a  mispublication  of  the 
banns  in  order  that  the  marriage  may  be  void  under 
4  Geo.  IV.,  c.  76,  s.  22. 

Kidgley  (falsely  called  Weed)  v.  Wood. 

30  L.  J.  Mat.  57-€0. 

Nullity  of  Marriage.  —  Publication  of  Banns.  —  FraudtUent  Misnomer.  [67] 
—  4  Geo.  IV.,  c  76,5.22. 

A  marriage  by  banns,  where  the  publication  of  banns  was  in  the  name  of 
"John"  instead  of  "Bower,''  the  Christian  name  of  the  man,  both  parties 
being  at  the  time  of  the  solemnization  of  the  marriage  aware  of  such  mis- 
description, was  pronounced  null. 

The  woman  having  consented  to  such  publication  on  the  faith  of  the  state- 
ment of  the  man  that  the  marriage  would  not  thereby  be  invalidated,  the  Court 
condemned  him  in  the  costs  of  the  suit  of  nullity  instituted  by  her. 

This  was  a  suit  of  nullity  of  marriage,  instituted  by  Margaret 
Midgley  (falsely  called  Margaret  Wood)  against  Bower  Wood,  by 
reason  of  the  undue  publication  of  hanns. 

The  petition  stated:  1.  That  the  ceremony  of  marriage,  accord- 
ing to  the  rites  of  the  United  Church  of  England  and  Ireland,  was, 
on  the  12th  day  of  April,  1852,  performed  in  the  cathedral  and 
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parish  church  of  Manchester,  in  the  county  of  Lancaster,  by  the 
Bev.  E.  Remington,  clerk,  between  the  petitioner  and  one  Bower 
Wood.  2.  That  previous  to  the  said  ceremony  of  marriage,  banns 
were  published  in  the  said  cathedral  church,  but  that  there  was  no 
due  publication  of  banns  according  to  the  statute  in  such  case  made 
and  provided  previously  to  the  said  marriage,  inasmuch  as  the  said 
Bower  Wood  was  in  the  said  banns  described  as  *' John  Wood," 
John  not  being  one  of  the  Christian  names  of  the  said  Bower  Wood, 
nor  a  name  by  which  he  had  ever  been  or  was  commonly  called  or 
known,  and  the  said  Bower  Wood  being  so  described  in  the  said 
banns,  by  his  own  direction  and  with  the  knowledge  of  the  peti- 
tioner, and  for  the  purpose  of  concealing  his  marriage  from  his 
family,  and  deceiving  them  in  relation  thereto.  3.  That  there  was 
no  license  obtained  for  the  said  marriage. 

To  this  petition  the  respondent  filed  the  following  answer :  — 

"  The  respondeut  Bower  Wood  saith,  that  at  the  time  of  the 
publication  of  the  said  banns,  and  at  the  time  of  the  solemnisation 
of  the  said  marriage  in  the  petition  mentioned,  the  petitioner 
knew  of,  and  assented  to,  the  said  purpose  and  purposes  in  the 
said  petition  alleged.  Wherefore  the  respondent  humbly  prays 
that  your  Lordships  will  be  pleased  to  reject  the  prayer  of  the  said 
petition." 

The  suit  came  on  for  hearing  on  the  25th  of  November,  1859, 
before  the  Judge  Okdinary,  Wightman,  J.,  and  Byles,  J. 

It  appeared  that  the  petitioner,  Margaret  Midgley,  was  the 
daughter  of  a  retired  non-commissioned  ofl&cer  in  the  army,  resid- 
ing at  Manchester,  and  that  the  respondent,  Bower  Wood,  was  the 
son  of  a  solicitor,  but  that  both  his  parents  were  dead  at  the  time 
of  the  marriage,  and  that  he  was  then  dependent  on  his  grandfather, 
Joshua  Bower,  a  glass  manufacturer,  residing  at  Leeds.  The  re- 
spondent was  baptised  "  Bower  Wood,"  and  had  been  always  called 
and  known  by  that  name,  but  never  by  the  name  "  John  Wood." 
On  the  12th  of  April,  1852,  the  parties  went  through  the  ceremony 
of  marriage  at  the  cathedral  and  parish  church  of  Manchester,  the 
petitioner  being  described  in  the  register  as  Margaret  Midgley, 
spinster,  aged  twenty,  and  the  respondent  as  John  Wood,  bachelor, 
aged  twenty-two.  The  father  of  the  petitioner  was  present 
[*  58]  at  the  marriage.  *  Previously  to  the  marriage,  in  pursuance 
of  directions  given  to  the  deputy  parish  clerk  of  the  cathedral 
and  parish  church  of  Manchester,  banns  had  been  published  on  the 
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28th  of  March  and  the  4th  and  12th  of  April,  1852,  in  the  names 
of  Margaret  Midgley  and  John  Wood.* 

The   evidence  of  the    petitioner,    Margaret    Midgley,  was  as 
follows :  — 

In  the  beginning  of  1852,  when  I  was  living  at  Manchester  with  * 
my  father,  who  had  been  a  soldier,  and  was  then  a  pensioner,  I 
became  acquainted  with  a  man  named  Wood,  whom  I  afterwards 
married  in  April,  1852.  He  was  a  clerk  to  his  grandfather,  Joshua 
Bower,  a  glass  manufacturer.  His  father  and  mother  were  both 
dead.  In  April,  1852, 1  was  twenty,  and  Wood  was  twenty-one 
years  of  age.  He  was  then  always  called  "  Bower  Wood."  I  knew 
of  the  publication  of  the  banns  the  day  after  the  first  publication. 
The  clerk  called  at  my  residence  to  see  if  I  lived  there.  In  conse- 
quence of  what  then  passed,  I  had  a  conversation  with  Wood  about 
the  banns  the  same  evening.  I  told  him  that  the  name  ''  John 
Wood"  was  wrong,  and  that  I  never  heard  him  called  by  that 
name.  He  said  it  was  one  of  his  names,  though  he  had  never  been 
called  by  it.  I  asked  him  why  he  used  the  name  "  John."  He 
said  it  was  for  fear  any  of  his  relations  should  know  of  his  marry- 
ing me.  I  wished  him  to  use  the  name  "  Bower."  He  said  he 
should  be  disinherited  if  he  did.  I  never  heard  of  any  alteration 
being  afterward  made  in  the  banns.  He  said  he  would  have  the 
marriage  published  in  the  newspaper,  and  send  it  to  my  relatives 
in  Yorkshire ;  and  if  his  saw  it,  they  would  not  know  who  he  was. 
My  father  was  present  at  the  marriage.  After  the  marriage  we 
resided  in  Manchester  ten  weeks,  and  then  went  to  Leeds,  where 
his  grandfather  lived.  After  that  he  came  to  London,  and  went  to 
the  Military  College  at  Chelsea  to  learn  to  be  an  army  schoolmaster. 
He  told  me  to  go  and  reside  with  my  relatives,  or  go  into  service. 
I  was  in  Yorkshire  seven  months,  and  then  he  came  down  at 
Christmas,  stayed  a  fortnight,  and  took  me  to  London  with  him. 
I  remained  with  him  three  days  and  nights.  He  then  returned  to 
the  college.  I  met  him  afterwards  occasionally  for  a  fortnight,  and 
then  I  went  into  service  at  St.  John's  Wood,  and  remained  there 
nine  months,  occasionally  seeing  him  on  Saturdays.  I  last  saw  him 
in  the  early  part  of  1854,  and  do  not  know  what  then  became  of 
him.  I  next  heard  of  him  in  1858.  We  had  no  child.  After  the 
marriage  I  called  him  "John"  sometimes,  but  mostly  "Philip." 

^  The  pablication  of  the  banns  and  the    bj  affidavits,  in  pnrsnance  of  permission 
iolenmisation  of  the  marriage  were  proved    given  bj  the  Jadge  Ordinary. 
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He  said  his  name  was  John  Philip  Bower  Wood.  I  almost  always 
called  him  "  Philip  "  before  the  marriage.  He  promised  to  intro- 
duce me  to  his  grandfather ;  but  an  opportunity  never  presented 
itself.  I  asked  him  if  the  marriage  would  be  legal  under  the  name 
of  John.  He  said  it  would.  It  was  a  long  time  before  I  would 
consent  to  being  married  to  him  in  the  name  of  John.  I  did  so, 
because  he  said,  if  I  loved  him  I  would  marry  him  in  that  name, 
and  would  trust  to  him  afterwards. 

Dr.  Phillimore,  for  the  respondent.  —  The  respondent  has  pleaded 
in  confirmation  of  the  petition.  The  petition  as  originally  framed 
was  demurrable,  as  it  did  not  state  that  both  parties  were  cognisant 
of  the  undue  publication  of  banns.  The  respondent's  advisers  be- 
ing in  doubt  whether  it  was  so  framed  intentionally  in  order  that 
the  suit  might  fail,  and  the  marriage  be  pronounced  valid,  or 
whether  it  was  by  mistake,  and  the  respondent  being  anxious  that 
the  marriage  should  be  annulled,  an  answer  was  filed,  alleging  that 
both  parties  were  aware  of  the  undue  publication.  The  petition 
was  then  amended,  but  the  answer  remains.  Both  parties  are 
equally  anxious  that  the  marriage  may  be  annulled,  but  there  is 
no  collusion  between  them.  I  now  propose  to  cross-examine  the 
petitioner,  and,  if  necessary,  to  examine  the  respondent,  in  support 
of  the  plea. 

[The  Judge  Ordinary.  —  In  the  Ecclesiastical  Court,  in  a  suit  of 
nullity,  would  it  have  been  competent  for  the  respondent  to  bring 
in  an  allegation  setting  up  the  same  case  as  that  of  the  petitioner, 
and  then  bring  evidence  in  support  of  it  ?] 

I  know  of  no  precedent,  but  I  think  it  might  have  been  done. 
[*59]  [*The  Judge  Ordinary.  --  In  suits  of  nullity  the  Court 
is  bound  to  follow  the  practice  of  the  Ecclesiastical  Court 
The  question  is,  whether  the  respondent  should  say  nothing  and 
allow  the  matter  to  go  pro  confessOy  or  whether  he  may  call  wit- 
nesses ;  for  to  cross-examine  the  petitioner  in  support  of  the  answer 
is  virtually  to  call  witnesses] 

I  know  of  no  precedent,  for  in  the  Ecclesiastical  Courts  these 
suits  were  almost  always  opposed.  There  is  no  collusion  here  in 
the  sense  of  putting  a  false  case  on  the  Court. 

[The  Judge  Ordinary.  —  Suppose  the  parties  assist  each  other 
in  getting  up  the  case  on  true  evidence.  Would  that  be  collusion  ? 
There  is  this  peculiarity  in  this  suit,  that  either  party  might  have 
instituted  it  on  the  same  grounds,  whereas  in  a  suit  for  dissolution 
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bj  reason  of  adultery  only  one  could  do  so ;  in  the  latter  suit,  if  the 
parties  were  to  concur  in  getting  up  evidence  of  the  case,  that  would 
be  collusion,  though  the  case  were  a  true  one.  In  this  case,  either 
party  might  become  actor ;  in  that,  only  one  could.  Your  applica- 
tion raises  a  question  of  great  importance.  You  ask  not  only  to 
cross-examine  the  petitioner,  but  to  be  allowed  to  adduce  affirma- 
tive evidence  for  the  respondent.  Suppose  the  Court  should  in  the 
result  make  a  decree  dismissing  the  petition,  would  that  decree  be 
binding  upon  both  parties  for  the  future  ?  Suppose  a  suit  of  nullity 
had  been  instituted  in  the  Ecclesiastical  Court  on  the  same  grounds 
as  this  suit,  and  the  husband  had  put  in  an  answer  confessing  the 
allegations  of  the  libel,  that  witnesses  had  been  examined,  and  the 
suit  had  been  dismissed,  could  the  husband  have  afterwards  instil 
tuted  a  suit  of  nullity  on  the  same  ground  ?] 

I  incline  to  think  he  could  not,  but  that  it  would  have  been 
considered  as  res  judicata, 

(The  Judge  Ordinary.  —  It  is  a  point  of  great  importance,  which 
I  should  like  to  have  discussed  on  behalf  of  the  husband  before 
deciding  it.  If  this  case  should  result  in  the  Court  making  a  decree 
refusing  to  pronoimce  the  marriage  null,  and  that  decree  should 
bind  both  parties,  it  would  certainly  tend  to  support  Dr.  Philli- 
more's  position,  viz.,  that  the  respondent  should  be  at  liberty  to 
call  affirmative  evidence ;  otherwise,  the  wife  might  institute  a  suit, 
and  by  supporting  it  faintly  might  procure  a  decree  in  favour  of 
the  marriage  which  would  bar  him  from  afterwards  disputing  its 
validity.  We  think  that,  at  all  events,  you  may  cross-examine  the 
petitioner  de  bene  esse,  and  if  we  should  afterwards  think  that  the 
evidence  elicited  by  it  is  inadmissible  we  can  discard  it.] 

The  petitioner  was  accordingly  cross-examined  by  Dr.  Phillimore. 
She  said :  I  last  saw  the  respondent  in  1854  I  occasionally  re- 
ceived 10«.  from  him,  but  not  weekly,  and  never  after  I  resided  in 
London.  I  was  perfectly  aware  that  the  banns  were  published 
without  the  name  Bower,  in  order  to  deceive  his  relatives,  and  I 
agreed  to  it.  I  did  not  know  that  our  names  had  been  given  in 
before  the  clerk  called.  He  gave  me  to  understand  how  they  had 
been  given  in.  I  do  not  know  whether  I  was  aware  of  it  before  the 
first  publication  or  not 

By  the  Court.  —  The  object  of  my  presenting  the  petition  is  to 
ascertain  whether  my  marriage  is  legal  or  not  I  have  wished  to 
do  for  some  years,  but  did  not  know  where  Wood  was,  and  only 
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accidentally  found  out  twelve  months  ago.  I  made  inquiries  at 
Chelsea  in  1854.  My  brother,  when  he  came  home  from  India,  in 
1855,  wished  to  know  if  I  was  married.  A  clergyman  in  York- 
shire was  also  very  anxious  to  know  if  the  marriage  was  legal. 
Wood  had  many  cousins  and  uncles.  Wood  is  a  common  name  in 
Manchester. 

The  baptismal  certificate  was  put  in,  from  which  it  appeared  that 
the  respondent  was  baptised  "  Bower  Wood." 

John  Hirst,  a  clerk  in  the  glass-works  of  Mr.  Joshua  Bower, 
3aid  that  the  respondent  went  by  the  name  of  "  Bower  Wood  "  all 
his  lifetime ;  that  he  was  never  called  John  Wood. 

Dr.  Deane  and  J.  D.  Coleridge  were  for  the  petitioner. 
.  Upon  the  evidence  it  was  contended  by  the  counsel  for  both 
parties  that  as  each  was  aware  at  the  time  of  the  solemnisation  of 
the  marriage  of  the  undue  publication  of  banns,  by  reason  of  the 
respondent  having  been  described  therein  as  John  Wood,  whereas 
his  real  name  was  Bower  Wood,  the  marriage  was  rendered 
[♦  60]  null  and  *  void  by  the  22nd  section  of  the  4  Geo.  IV.,  c.  76.i 
They  cited  Wiltshire  v.  Prince,  8  Hag.  Ec.  332  ;  Wright  v. 
Mwood,  1  Curt  662 ;  Tojigue  v.  Tongtie,  1  Moo.  P.  C.  90. 

The  Judge  Ordinakt  delivered  judgment  —  The  Court  think 
that  it  is  unnecessary  now  to  express  any  opinion  as  to  the  cross- 
examination  of  the  petitioner,  for,  independently  of  any  facts 
elicited  by  it,  we  are  of  opinion  that  the  allegations  of  the  petition 
have  been  established.  By  the  4  Geo.  IV.,  c.  76,  s.  22,  "  if  any 
persons  shall  knowingly  and  wilfully  intermarry  without  due  pub- 
lication of  banns  or  licence  from  a  person  or  persons  having  authop- 

1  4  Geo.  rV.,  c.  76,  s.  22.  —  "  Provided  is  hereby  farther  enacted,  that  no  |MirBon, 

always,  and  be  it  fnrther  enacted,  that  if  vicar,  minister,  or  corate  shaU  be  obliged 

any  persons  shall  knowingly  and  wilfully  to  publish  the  banns  of  matrimony   be- 

intermarry  in   any   other  place   than  a  tween  any  persons  whatsoever,  unless  the 

church,  or  such  pnblic   chapel  wherein  persons  to  be  married  »haU,  seven  days  aft 

banns  may  be  lawfully  published,  unless  by  the  least  before  the  time  required  for  the 

special  licence  as  aforesaid,  or  shall  know-  first  publication  of  such  banns,  respectively 

ingly  and  wilfully  intermarry  without  due  deliver  or  cause  to  be  delivered  to  such 

publication  of  banns,  or  licence  from  a  parson,  vicar,  minister,  or  curate  a  notice 

person  or  persons   having   authority  to  in  writing,  dated  on  the  day  on  which  the 

grant  the  same  first  had  and  obtained,  or  same  shall  be  so  delivered,  of  their  true 

shall  knowingly  and  wilfully  consent  to,  Christian  names  and  surnames,  and  of  the 

or  acquiesce  in,  the  solemnisation  of  such  house  or  houses  of  their  respective  a1)ode8 

marriage  by  any  person  not  being  in  holy  within  such  parish  or  chapelry  as  afore- 

orders,  the  marriages  of  such  persons  shall  said,  and  of  the  time  during  which  they 

be  null  and  void  to  all  intents  and  pur-  have  dwelt,  inhabited,  or  lodged  in  such 

poses  whatsoever."  house  or  houses  respectively." 

Section  7.  —  "  Provided  always,  and  it 
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ity  to  grant  the  same  first  had  and  obtained  .  .  .  the  marriage  of 
such  persons  shall  be  null  and  void  to  all  intents  and  purposes 
whatsoever."  Here  there  was  not  a  due  publication  of  banns,  as 
the  respondent  was  described  in  them  as  John  Wood,  whereas  his 
real  name  was  Bower  Wood,  and  both  parties  were  aware  of  this 
misdescription  when  the  marriage  was  solemnised.  Assuming  the 
petitioner  to  have  supposed  that  John  was  one  of  the  names  of 
Wood,  and  that  the  use  of  that  name  would  be  sufficient  to  make 
the  marriage  legal,  yet,  at  the  time  of  the  marriage,  she  knew  that 
there  was  not  a  proper  publication  of  banns  in  his  true  Christian 
names.  There  may  be  a  question  as  to  the  precise  time  when  she 
first  became  aware  that  Bower  was  the  respondent's  name,  whether 
before  or  after  the  banns  were  put  up ;  but  at  all  events  she  knew 
it  before  the  marriage  was  solemnised.  That,  according  to  the 
authorities,  is  sufficient  to  make  the  marriage  invalid.  The  Court, 
therefore,  pronounces  the  marriage  null  and  void 

Dr.  Deane  applied  for  the  petitioner's  costs.  According  to  the 
practice  of  the  Ecclesiastical  Courts,  the  fact  of  a  marriage  having 
been  established,  the  petitioner  would  be  entitled  to  costs  as  a 
matter  of  course.  Cur.  adv.  melt. 

The  Judge  Ordinary  (Dea  7)  said :  It  was  said  that,  the  fact 
of  marriage  being  established,  the  petitioner  was,  according  to  the 
practice  of  the  Ecclesiastical  Courts,  entitled  to  her  costs  as  a 
matter  of  course.  I  think,  however,  that  the  Court  is  not  bound 
to  grant  her  costs  upon  any  such  principla  She  is  not  the  wife, 
and  never  was  the  wife,  of  the  respondent  On  another  ground,  I 
think,  however,  that  I  ought  to  grant  her  costs.  The  respondent 
did  her  a  grievous  wrong,  for  he  induced  her  to  go  through  the 
form  of  marriage  by  telling  her  that  the  marriage  would  be  good, 
and  she,  supposing  that  she  would  become  his  wife,  consented  to 
the  use  of  the  wrong  name.  She  was  placed  in  a  very  distressing 
position,  and,  as  she  stated  in  her  evidence,  was  naturally  anxious 
to  have  it  ascertained  whether  or  not  she  was  a  wife.  The  Court 
will,  on  that  ground,  grant  her  costs. 

Marriage  prariounced  null,  vnth  eoits  against  respondent. 
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Templeton  v.  Tyree. 

41  L.  J.  Mat.  86-88  (s.  c  L.  R.  2  Pr.  &  D.  420;  27  L.  T.  429;  21  W.  R.  81). 

[86]      Nullity  of  Marriage*  —  Banns  published  withoiU  Knowledge  of  Wife.  — 
4  Geo.  IV.y  c.  76,  8.  22,-^  Fraud, 

The  husbaud  caused  the  bauns  to  be  published  without  the  knowledge  of  the 
wife,  a  minor,  to  whom  he  proposed  marriage  only  the  day  before  it  took  place. 
For  the  purpose  of  ooucealment,  the  Christian  name  of  the  wife  was  wrongly 
stated,  and  the  age  and  residence  of  the  husband  and  wife  were  also  falsely 
described.  Heldj  that  the  marriage  was  valid,  the  wife  having  been  uncon- 
scious of  the  irregularity  in  the  publication  of  the  banns. 

The  Court  has  no  power  to  pronounce  a  decree  of  nullity  of  marriage,  or  to 
dissolve  a  marriage,  because  of  fraud  in  its  inducement 

This  was  a  suit  promoted  by  Eicliard  Templeton  for  a  decree 
of  nullity  of  marriage,  or  of  dissolution  of  marriage,  between  his 
daughter,  Frances  Templeton,  a  minor  aged  fifteen,  and  Greorge 
Tyree,  under  these  circumstances :  The  petitioner  and  his  family 
lived  in  Channing  Street,  in  the  ecclesiastical  district  of  St  Philip's, 
parish  of  SheflBeld,  county  of  York.  George  Tyree,  the  respondent, 
lived  also  in  Channing  Street.  He  was  acquainted  with  Frances 
Templeton,  who  was  afflicted  with  St.  Vitus's  dance  and  of  feeble 
intellect,  but  had  never  courted  or  offered  her  marriaga  On  the 
13th  of  January,  1872,  he  went  to  St  Thomas's  church,  in  the 
ecclesiastical  district  of  St  Thomas,  Sheffield,  and  gave  instruc- 
tions for  the  publication  of  banns  of  marriage  between  "  George 
Tyree,  of  Common  Side,  aged  twenty-one,  and  Fanny  Templeton, 
of  Common  Side,  aged  nineteen."  Neither  George  Tyree  nor 
Frances  Templeton  lived  at  Common  Side,  which  was  within  the 
district  of  St  Thomas,  and  their  ages  were  nineteen  and  fifteen,  in- 
stead of  twenty -one  and  nineteen.  The  banns  were  published  with- 
out the  knowledge  or  consent  of  Frances  Templeton,  and  she  did 
not  hear  of  the  contemplated  marriage  until  the  3rd  of  February, 
when  she  was  induced  to  leave  her  home  by  one  Mary  Wright, 
the  sister  of  George  Tyree,  aided  and  assisted  by  another  woman 
named  Mary  White.  She  was  then  told  that  the  necessary  arrange- 
ments had  been  made  for  the  marriage,  and  on  the  following  day, 
the  4th  of  February,  she  went  to  St  Thomas's  church  and  was 
there  married,  without  the  knowledge  of  her  parents,  to  (Jeorge 
Tyree.  After  the  ceremony  she  parted  from  him  at  the  church- 
door  and  returned  to  her  father's  house.     Mary  Wright  and  Mary 
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White  were  subsequently  indicted  for  her  abduction  and  con- 
victed, and  were  sentenced  to  tenns  of  imprisonment  for  the 
offence.  A  bill  of  indictment  for  the  same  offence  was  also  found 
against  (leorge  Tyree,  but  his  trial  was  postponed  pending  the 
present  suit  These  facts  were  set  out  in  the  petition  and  were 
proved  in  evidence. 

Waddy,  for  the  petitioner,  submitted  that  the  Court  ought  to 
pronounce  a  decree  of  nullity  by  reason  of  imdue  publication  of 
banns,  or,  supposing  there  had  been  no  undue  publication  of  banns, 
that  the  marriage  should  be  dissolved  because  of  the  fraud  by 
which  it  had  been  brought  about 

The  respondents  did  not  appear.  Cur.  adv.  vult. 

Lord  Penzance  (on  July  2).  —  The  Court  took  time  to  consider 
whether  a  decree  for  nullity  of  marriage  could,  upon  the  evidence 
offered  to  it,  be  made  in  this  case.  The  circumstances  of  the  case 
are  these :  The  husband  is  a  young  man  of  nineteen  or  twenty ; 
the  wife  is  a  girl  very  little  over  fifteen  years  of  age,  subject 
*to  St  Vitus's  dance,  not  of  strong  health,  and,  although  [*87] 
there  is  no  proof  that  she  is  imbecile,  possibly  also  not  of 
strong  mind.  And  it  is  imputed  to  the  husband  thfti  the  marriage 
was  brought  about  in  this  way :  He  put  up  the  banns  in  the  church 
of  a  neighbouring  district,  but,  according  to  the  testimony  of  the 
girl,  he  never  proposed  the  marriage  until  the  day  before  it  took 
place,  and  she  had  no  hand  in  putting  up  the  banns,  and  knew 
nothing  at  all  at  the  time  of  the  marriage  as  to  what  had  been 
done.  She  imagined  that  some  formalities  were  required,  and  she 
says  that  the  sister  of  the  husband  told  her  that  the  matter  had 
been  all  done  and  arranged,  and  under  these  circumstances  she 
went  next  day  to  the  church  and  was  married  to  this  young  man. 
Immediately  after  the  ceremony  she  came  back  to  her  parents  and 
has  remained  with  them  since.  Some  proceedings  of  a  criminal 
character  have  been  taken  against  the  sister  of  the  husband  and 
another  woman  who  had  aided  in  carrying  out  this  scheme,  the 
precise  object  of  which  does  not  appear  from  anything  given  in 
evidence  before  the  Court  The  girl  is  said  to  have  some  money 
coming  to  her  on  a  future  day  under  some  settlement  or  will  of  her 
mother  or  grandmother,  but  that  is  all  the  Court  knows  about  it 
Application  is  now  made  to  the  Court  to  decree  the  marriage  null 
and  void  on  the  ground  that  the  banns  were  not  duly  published 
VOL.  XII.  —  48 
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The  authority  of  the  Court  to  make  a  decree  of  that  kind  is  derived 
directly  from  the  statute  of  4  Geo.  IV. ,  c.  76,  which  provides  that 
when  parties  knowingly  and  wilfully  intermarry  without  due  pub- 
lication of  banns,  the  marriage  shall  be  null  and  void.  The  ques- 
tion is,  what  is  knowingly  and  wilfully  intermarrying  without 
due  publication  of  banns  ?  I  pointed  out  to  Mr.  Waddy,  when  the 
case  was  heard,  that  the  decisions  ran  in  one  direction,  and  that 
in  order  to  constitute  knowingly  and  wilfully  intermarrying  with- 
out due  publication  of  banns,  it  is  necessary  that  both  parties 
should  be  conscious  of  the  imperfection  or  irregularity  in  the 
publication  of  the  banns.  But  at  his  desire  I  have  further  looked 
into  the  cases  to  see  whether  there  was  any  case  that  would  jus- 
tify the  Court  in  acting  under  the  statute  and  holding  that  wilful 
knowledge  on  the  part  of  the  husband  would  also  affect  the  wife. 
The  case  of  The  King  v.  The  Inhabitants  of  Wroxton,  4  B.  &  Ad. 
640,  is  a  common-law  decision  upon  the  subject  There  the  man 
procured  the  banns  to  be  published  in  a  Christian  and  surname 
which  the  woman  had  never  borne,  but  she  did  not  know  the  fact 
until  after  the  solemnisation  of  the  marriage ;  and  the  Court  held 
that  inasmuch  as  the  woman  was  not  a  party  to  the  deception,  the 
marriage  was  not  void.  There  is  then  the  case  of  Tovgue  v.  Allen, 
1  Curt.  46.  That  was  a  suit  for  nullity  of  marriage,  by  reason  of 
undue  publication  of  banns,  brought  by  the  father  of  a  minor,  the 
husband.  There  it  was  the  husband  who  had  been  deceived. 
The  wife  put  up  the  banns,  misstating  the  name  of  the  husband 
in  order  that  he  might  not  be  recognised ;  and  there  the  Court, 
with  every  desire  to  set  the  young  man  free,  nevertheless  held  it 
was  necessary  in  order  to  do  so  to  prove  that  both  parties  were 
conscious  of  the  deception  and  irregularity,  and  in  the  result  it 
held  that  they  were.  Wright  v.  Elwood,  1  Curt  662,  was  a  suit 
by  the  husband.  There  the  wife  represented  herself  as  a  spinster 
and  gave  the  husband  a  wrong  Christian  name,  in  which  he  caused 
the  banns  to  be  published.  It  turned  out  that  instead  of  being 
a  spinster  she  was  a  married  woman ;  but  the  first  husband  died 
before  the  second  marriage  was  celebrated,  and  therefore  the  case 
turned  upon  the  question  whether  there  had  been  a  due  publica- 
tion of  banns.  It  was  held  that  there  had  not  been  a  false  pub- 
lication of  banns  with  the  knowledge  and  consent  of  both  parties, 
and  that  the  marriage  was  valid.  I  have  adverted  to  these  cases 
because  they  are  cases  in  which  one  of  the  parties  was  innocent 
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and  entirely  above  blame,  and  where  the  innocent  party  endeavoured 
to  set  aside  the  marris^  upon  the  ground  of  irregularity  and  the 
deception  practised  by  the  other  side.  But  in  all  these  cases 
both  the  Ecclesiastical  and  Common-Law  Courts  have  held 
*  that  it  was  absolutely  necessary,  under  the  statute  of  Geo.  [*  88] 
rV.,  that  both  parties  should  be  conscious  of  the  irregu- 
larity in  order  to  bring  the  case  within  the  statute  and  make  the 
marriage  void,  because  of  their  having  knowingly  and  wilfully 
intermarried  without  due  publication  of  banns.  It  seems,  there- 
fore, to  me  that  the  Court  has  no  power  to  make  the  decree  that  is 
asked  for  in  this  case. 

It  is  further  asked  that  the  Court  should  set  aside  the  marriage 
on  the  ground  of  the  abduction  and  the  general  fraud  and  decep- 
tion practised  on  the  wife.  Miss  Turver's  Case,  Macq.  H.  L  426, 
which  was  the  subject  of  a  bill  in  the  House  of  Lords,  was  cited 
as  an  authority  for  the  Court  so  acting ;  but  an  application  of  the 
kind  proceeds  upon  a  total  misapprehension  of  the  powers  of  this 
Court.  This  Court  has  no  power  except  that  conveyed  to  it  by  the 
statute  20  &  21  Vict ,  c.  85,  and  the  power  which  the  Ecclesias- 
tical Court  had  of  pronouncing  a  sentence  of  nullity  under  certain 
circumstances.  In  the  Case  of  Miss  Turner ^  the  woman  was  taken 
away  by  fraudulent  devices,  and  was  ultimately  induced  to  marry 
a  man  who  sought  her  for  her  fortune ;  and  in  her  case  the  House 
of  Lords,  and  the  House  of  Commons  afterwards,  passed  a  bill, 
not  to  declare  the  marriage  void,  but  to  dissolve  the  marriage. 
There  is  obviously  no  analogy  between  such  a  proceeding  as  that 
on  the  part  of  the  Legislature  and  the  power  which  this  Court  pos- 
sesses. The  Legislature  may  declare  void  or  dissolve  any  marriage 
if  it  thinks  proper  so  to  do,  aud  they  have  the  same  power  to  dis- 
solve the  marriage  in  this  case  as  they  had  in  the  Case  of  Miss 
Turner.  The  circumstances  of  this  case,  however,  do  not  disclose 
anything  like  that  which  appeared  in  the  Case  of  Miss  Turner. 
There  the  wife  was  imposed  upon,  here  she  was  a  consenting  party 
throughout  the  whole  transaction.  Under  these  circumstances, 
the  Court  must  dismiss  the  petition. 

ENGLISH  NOTES. 

Marriage  by  banns  may  be  legal  though  only  one  of  the  parties 
resided  in  the  jparish:  Robinson  v.  Orani  (1811),  18  Ves.  289;  or 
though  neither:  Nicholson  v.  Squire  (1809),  16  Ves.  259;  nor  will  the 
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banns  being  published  in  false  names  render  the  marriage  null  and 
void  under  4  Geo.  IV.,  c.  76,  s.  22,  unless  both  parties  knowingly  and 
wilfully  concurred  in  such  undue  publication :  J^ex  v.  Wraxton  (1833), 
4  B.  &  Ad.  641,  1  N.  &  M.  712;  Gompertz  v.  KensU  (1872),  L.  E. 
13  Eq.  369,  41  L.  J.  Ch.  382,  26  L.  T.  95,  20  W.  R,  313.  Instances 
of  misdescription  by  omitting  Christian  names  by  which  the  contracting 
parties  were  commonly  known,  for  purposes  of  concealment,  will  be 
found  in  Courtenay  v.  MUes,  11  Ir.  Rep.  Eq.  284;  Bredly  v.  Reed, 
2  Curt.  833;  Midgley  v.  Wood,  supra;  Tongue  v.  Tongue  (1836), 
1  Moore  P.  C.  90;  Wormald  v.  Neale  (1868),  19  L.  T.  93.  A  clergy- 
man celebrating  a  marriage  by  banns  without  making  the  inquiry 
directed  by  the  Marriage  Act  is  liable  to  ecclesiastical  censure  at  least, 
perhaps  to  other  consequences.     Nicholson  v.  Squire,  supra. 

The  following  cases  relate  to  marriages  by  licence :  A.  and  B.  inter- 
married at  the  parish  church  of  Bradford,  Yorkshire,  on  the  18th  June, 
1857.  The  licence  for  the  marriage  did  not  issue  until  I9th  June,  and 
the  husband  knew  at  the  time  of  the  marriage  that  the  licence  was  not 
in  existence;  but  the  wife  was  ignorant  of  the  fact,  and  believed  that 
all  necessary  formalities  had  been  observed.  It  was  held  that  the 
parties  had  not  knowingly  and  wilfully  intermarried  without  licence 
within  4  Geo.  IV.,  c.  76,  s.  22,  and  the  validity  of  the  marriage  was 
pronounced  for.  Greaves  v.  Greaves  (1872),  L.  R.  2  P.  423,  41  L.  J. 
P.  &  M.  66,  26  L.  T.  746,  20  W.  R.  802.  Where  a  licence  is  granted 
in  due  form  for  a  marriage  at  a  particular  church,  the  incumbent  is 
under  no  obligation  to  inquire  whether  there  has  been  a  sufficient  resi- 
dence to  justify  the  gi-anting  of  the  licence.  His  proper  course  is  to 
assume  the  regularity  of  the  licence  and  to  perform  the  marriage  cere- 
mony. Tuckniss  v.  Alexander  (1863),  4  Drew  &  Sm.  614,  32  L.  J. 
Ch.  794,  9  Jur.  (N.  S.)  1026. 

Where  marriage  is  celebrated  in  facie  ecclesice,  it  is  not  essential 
that  all  the  words  of  the  marriage  service  to  be  repeated  by  the  man 
and  woman  should  be  actually  said;  but  the  ceremonies  required  by 
law  are  complied  with  when  the  hands  of  the  parties  are  joined  together 
and  the  clergyman  pronounces  them  to  be  husband  and  wife,  if  they 
understand  that  by  that  act  they  have  agreed  to  cohabit  together  and 
with  no  other  person.  Harrod  v.  Harrod  (1854),  1  Kay  &  J.  4.  The 
ceremonies  enjoined  by  the  rubric  —  as,  addressing  the  congregation, 
putting  the  ring  on  the  finger,  pronouncing  the  benediction,  &c.  —  are 
not,  as  said  in  Beamish  v.  Beamish  (1859),  9  H.  L.  Cas.  274,  essen- 
tial to  the  validity  of  a  marriage  in  fade  ecclesice,  the  essential  part 
being  the  reciprocal  taking  of  each  other  for  wedded  wife  and  wedded 
husband  and  being  declared  married  persons. 

Marriage  before  a  registrar  is  regulated  by  6  &  7  Will.  IV.,  c.  86 
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(commonly  called  Lord  Bussell's  Act),  and  amending  Acts  3  &  4  Vict, 
c.  72;  19  &  20  Vict.,  c.  119;  23  Vict.,  c.  18. 

By  the  Foreign  Marriage  Acts,  which  are  enumerated  in  the  Foreign 
Marriage  Act,  1891  (54  &  56  Vict.,  c.  74),  marriages  between  parties 
one  of  whom  at  least  is  a  British  subject,  solemnised  in  accordance 
with  the  provisions  of  the  Acts,  are  as  valid  as  if  solemnised  within 
the  United  Kingdom  with  a  due  observance  of  all  forms  required 
by  law. 
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No.  5.  — COUNTESS  OF  STRATHMORE  v.  BOWES. 
(CH.  1789.) 

RULE. 

A  CONVEYANCE  by  a  woman  with  the  object  of  defraud- 
ing her  intended  husband  of  his  rights  in  her  property 
may  be  set  aside  by  a  Court  of  equity.  But  the  husband 
may  be  debarred  by  the  circumstances — for  instance,  if 
he  has  cozened  the  woman  into  the  marriage  —  from  claim- 
ing the  assistance  of  the  Court. 

(This  rule  has,  of  course,  little  practical  application  since 
The  Married  Women's  Property  Act,  1882.) 

Countess  of  Strathmore  v.  Bowes. 

1  Vesej,  Jr.  S2-S9  (1  B.  R.  76). 

Settlement  —  Fraud  an  Marital  Bight 

A  woman  pending  a  treaty  of  marriage  with  A  settled  aU  her  property  [22] 
to  her  separate  ase  with  his  approbation ;  a  few  days  after,  B  by  a  strata- 
gem induced  her  to  marry  him  the  day  after  she  first  thought  of  it ;  B  had  no 
notice  of  the  settlement.    The  settlement  was  established,  and  a  deed  of  revo- 
cation obtained  by  duress  set  aside. 

Lady  Strathmore  being  seised  and  possessed  of  great  property, 
both  real  and  personal,  pending  a  treaty  of  marriage  with  Mr.  Grey 
conveyed  all  her  real  and  assigned  all  her  personal  property  to 
tnistees  for  her  sole  and  separate  use,  notwithstanding  any  future 
coverture.    This  settlement  was  prepared  with  the  approbation  of 
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Qrey.  A  few  days  after  the  execution,  hearing  that  Mr.  Bowes 
had  fought  a  duel  on  her  account  with  the  editor  of  a  newspaper, 
who  had  traduced  her  character,  she  determined  to  marry  him,  and 
the  marriage  took  place  the  next  day.  Bowes  had  no  notice  of 
the  settlement.  There  were  two  bills :  an  original  bill  by  Lady 
Strathmore  to  set  aside  a  deed  revoking  the  settlement  as  having 
been  obtained  by  duress ;  and  a  cross-bill  by  Mr.  Bowes  to  set  aside 
the  settlement  as  against  the  rights  of  marriage,  and  a  fraud  upon 
him,  and  to  establish  the  deed  of  revocation.  An  issue  was 
directed  to  try  whether  the  deed  of  revocation  had  been  obtained 
by  duress,  and  the  verdict  in  the  Common  Pleas  was  against  the 
deed.  The  cause  coming  on  upon  the  equity  reserved,  Mr.  J. 
BuLLEB,  sitting  for  the  Lord  Chancellor,  decreed  in  favour  of 
Lady  Strathmore,  and  dismissed  the  cross-bill  with  costs.  It 
came  on  again  upon  the  petition  of  Mr.  Bowes  for  a  rehearing, 
and  reversal  of  that  decree  so  far  as  it  dismissed  the  cross-bill. 

Mr.  Richards,  for  Mr.  Bowes. 

The  question  is,  whether  this  settlement  made  before  marriage 
is  valid  or  not,  as  being  in  derogation  of  the  common 
[*23]  *  rights  of  marriage.  A  wife  by  the  marriage  contract 
becomes  extinct  from  the  nature  of  it  for  several  civil  pur- 
poses, with  regard  to  which  she  merges  in  the  husband.  He 
becomes  liable  to  all  her  debts,  and  answerable  for  all  her  acts 
that  do  not  amount  to  felony ;  and  even  for  that,  if  committed  in 
his  presence,  because  her  mind  is  supposed  to  be  under  his  coer- 
cion. In  order  to  enable  him  to  answer  this,  he  has  by  the  law  all 
her  property.  It  is  absurd  to  say  the  wife  shall  by  her  own  act 
deprive  the  husband  of  what  the  law  has  given  him.  It  was  not 
decided  till  lately  that  a  legacy  to  a  wife  for  her  sole  and  separate 
use  would  have  been  good  without  the  interposition  of  trustees ; 
and  this  case  is  much  stronger,  because  to  be  construed  more 
strictly  than  a  devise ;  nor  can  the  interposition  of  trustees  make 
any  difference,  because  it  cannot  alter  the  nature  of  the  thing. 
As  to  his  not  having  made  any  settlement  on  her,  many  marriages 
are  made  without  any  ;  and  in  this  case  it  could  not  be  necessary, 
for  she  had  £10,000  or  £12,000  a  year,  a  great  estate  for  life,  and 
much  personal  property.  There  is  another  principle  very  material : 
marriage  by  the  law  of  England  gives  the  husband  the  whole 
dominion  over  the  property  and  also  over  the  person  of  his  wife, 
except  as  to  murder ;  for  by  the  old  law  he  could  not  be  punished 
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for  cruelty  towards  her.  The  civil  existence  of  the  wife  meiged 
in  that  of  the  husband :  he  is  the  head  of  the  family ;  to  make 
another  would  be  against  the  policy  of  the  law.  If  the  wife  can 
by  her  own  act,  against  the  consent  of  the  husband,  make  herself 
independent  of  him,  it  will  destroy  that  subordination  so  neces- 
sary in  families,  which  is  analogous  to  that  in  the  State,  and 
tends  to  support  it ;  for  if  Lady  Stiathmore  is  right  in  this,  the 
husband  is  become  a  cipher  in  his  own  house ;  for  he  cannot  edu- 
cate his  children,  or  do  any  other  act  which  by  law  he  has  a  right 
to  do.  The  deed  was  executed  on  the  10th  or  11th  of  January, 
and  the  marriage  took  place  upon  the  17th.  If  the  deed  had  been 
meant  fairly  in  contemplation  of  marriage,  the  husband  would 
have  been  a  party  to  it;  there  is  no  instance  to  the  contrary,  and 
it  is  necessary  in  order  to  testify  the  consent  of  the  husband.  In 
Howard  v.  Hooker,  2  Ch.  Ca.  81,  a  settlement  by  the  wife  before 
marriage  without  notice  to  the  husband  was  set  aside.  In  LuTice 
v.  Norman,  2  CL  Eep.  59,  a  bargain  entered  into  by  the  wife 
before  marriage  was  set  aside,  because  the  husband  was  not  a 
party;  and  this  case  is  stronger,  because  there  the  wife 
was  only  made  poorer,  but  here  she  is  *  made  quite  inde-  [*  24] 
pendent  of  the  husband.  In  Carleton  v.  Dorset,  2  Vern. 
17,  the  estate  was  made  over  before  marriage  to  trustees  without 
privity  of  the  husband ;  and  a  conveyance  was  decreed  to  the  six- 
clerk,  and  the  personal  property  to  be  paid  into  Court  for  the  hus- 
band, because  in  derogation  of  the  rights  of  marriage;  and  in 
Bdmonds  v.  Dellington,  cited  in  the  foregoing  case,  a  deed  of 
settlement  made  before  marriage  without  notice  to  the  husband 
was  set  aside.  In  Poulson  v.  Wellington,  2  P.  Will.  535,  Lord 
King  said,  that  if  a  woman  before  marriage  settled  her  property 
without  giving  notice  to  the  intended  husband,  it  would  as  to 
him  be  fraudulent  and  void.  Cott(m  v.  KiTig,  2  P.  Will.  358,  674. 
Lady  Cotton,  widow,  had  ten  children  by  her  first  husband ;  and 
before  the  second  marriage  by  indenture  settled  part  of  her  fortune 
in  their  favour  (reserving,  however,  a  considerable  portion),  with- 
out notice  to  the  husband.  King  filed  a  bill  to  have  this  deed 
delivered  up  to  him :  but  as  the  transaction  of  making  the  deed 
had  been  public ;  as  she  had  so  many  children  by  her  first  hus- 
band, for  whom  it  was  reasonable  to  provide,  before  she  entered 
into  a  second  marriage ;  and  as  her  second  husband  was  a  person 
in  mean  circumstances,  and  had  received  a  good  fortune  with  her ; 
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and  as  she  had  reserved  something  to  herself,  — King's  bill  was  for 
these  reasons  dismissed.  This  decision  shows  that  if  it  had  not 
been  for  the  benefit  of  the  children  by  the  first  marriage,  and  on 
account  of  these  several  circumstances,  it  would  have  been  good. 
Upon  these  cases,  and  the  principle  of  the  thing,  this  settlement 
is  void,  as  being  in  derogation  of  common  right.  It  is  to  be 
observed  that  in  all  these  cases  something  was  reserved;  here 
there  is  nothing,  for  Lady  Strathmore  has  conveyed  all  her  real 
and  assigned  all  her  personal  property  to  trustees  for  her  own 
use;  and  the  circumstance  of  appointing  trustees  will  not  alter 
the  nature  of  the  thing,  though  it  drives  us  into  a  Court  of 
equity. 

For  Lady  Strathmore :  Mr.  Mansfield,  Mr.  Hardinge,  Mr.  Law, 
and  Mr.  King. 

Lady  Strathmore  is  in  possession  by  a  deed  to  trustees,  giving 
her  own  property  to  her  use.  It  was  done  in  contemplation  of 
marriage  with  another  person,  therefore  not  fraudulent  as  to  Mr. 
Bowes ;  unless  any  deed  by  a  femt  sole,  by  which  she  disposes  of 
her  property,  shall  be  construed  to  be  fraudulent  if  not  communi- 
cated to  any  future  husband.  Want  of  communication 
[*  25]  *  is  the  only  circumstance  that  can  be  alleged ;  but  that  is 
very  different  from  concealment,  for  which  there  can  be  no 
pretence  here.  It  is  true  a  man  by  marrying  a  woman  gains  a 
dominion  over  her  property,  and  in  a  great  degree  over  her^person, 
though,  perhaps,  not  in  the  extent  contended.  But  he  had  nothing 
to  do  with  this  property,  for  it  was  not  in  her  at  the  time  of  the 
marriage,  having  been  previously  vested  in  trustees ;  and  as  every 
man  knows  that  a  woman  may  settle  her  property  so  that  a  future 
husband  shall  not  be  able  to  touch  it,  Mr.  Bowes  ought  to  have 
inquired  about  it  beforehand.  There  is  no  pretence  of  actual 
imposition  upon  him,  nor  even  upon  Grey.  The  deed  was  pre- 
pared by  a  gentleman  of  the  first  credit  She  had  several  children 
by  Lord  Strathmore ;  she  was  going  to  marry  Mr.  Grey,  and  made 
this  previous  settlement  for  her  children ;  and  she  acted  merito- 
riously and  honourably  in  so  doing.  The  deed  was  with  Grey's 
knowledge  and  under  his  direction :  his  approbation  of  it  appeared 
by  his  having  called  to  know  when  it  would  be  ready,  and  to 
hasten  it;  and  it  was  prepared,  though  not  executed,  a  month 
before  the  time  of  the  marriage,  therefore  not  fraudulent  as  to 
Mr.  Grey;  and  there  is  no  authority  for  vacating  a  settlement 
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made  by  a  woman  for  the  protection  of  her  children,  without 
fraud.  Mr.  Bowes  made  no  settlement  on  Lady  Strathmore; 
neither  did  King  upon  Lady  Cotton  in  the  case  cited  (which  was 
one  of  the  grounds  of  the  decision  in  that  case),  though  Bowes  had 
some  fortune  by  a  former  wife.  He  took  Lady  Strathmore,  as  she 
then  was,  with  what  she  then  had;  therefore  there  is  nothing 
fraudulent,  or  that  can  entitle  him  to  relief  in  this  Court  Know- 
ing that  she  was  a  woman  subject  to  sudden  and  violent  impulses 
of  generosity,  he  made  use  of  a  vile  artifice  to  obtain  her  by  means 
of  a  sham  duel  (for  it  is  in  every  stage  of  the  cause  admitted  to 
have  been  so)  with  the  proprietor  of  a  newspaper,  who  had  tra- 
duced her;  and  the  emotion  and  precipitation  which  he  caused 
by  this  artifice  was  the  cause  which  prevented  the  communica- 
tion of  the  actual  situation  of  her  fortune.  After  this  Mr.  Bowes 
made  use  of  the  most  reproachful  means  to  set  aside  this  deed ; 
and  the  verdict  was,  that  the  revocation  was  obtained  by  violence. 
He  would  not  have  done  this  had  he  not  thought  the  deed  a  good 
one.  The  reason  of  the  case  is  (nor  is  there  a  dictum  to  the  con- 
trary) that  where  a  woman  about  to  marry  represents  herself  as 
possessed  of  a  fortune,  which  she  had  previously  disposed 
of,  this  Court  will  not  permit  the  *  husband  to  be  cheated.  [•  26] 
Howard  v.  Hooker,  to  which  all  the  cases  refer,  was  of  that 
kind,  being  a  specific  fraud  upon  the  husband.  The  marriage  had 
been  broken  off,  and  was  brought  on  again  by  the  interposition  of 
friends,  upon  the  idea  of  the  husband  that  he  was  to  enjoy  the 
wife's  fortune,  in  consideration  of  which  he  made  a  settlement  on 
her  of  £500  a  year.  In  Lanu  v.  Norman  the  wife  before  mar- 
riage entered  into  a  recognisance  concealed  from  the  intended 
husband ;  and  the  object  of  it  was  to  enable  the  creditor,  who  was 
her  own  brother,  to  distress  the  husband ;  and  they  had  made  an 
attempt  to  defraud  him  before  by  getting  him  to  sign  a  deed, 
which  was  in  Latin,  that  he  might  not  understand  it,  telling  him 
it  was  only  a  memorandum.  In  Carleton  v.  Dorset  the  wife  con- 
veyed all  her  fortune  to  trustees  to  her  own  use,  with  permission 
to  herself  to  appoint ;  and  in  default  of  appointment,  to  her  own 
right  heirs ;  and  afterwards  married.  Here  the  case  was  that  the 
husband  had  assurance  that  he  was  to  enjoy  the  estate  of  his  wife ; 
and  the  decree  was  upon  the  ground  that  it  was  a  trust  for  her 
with  power  to  appoint ;  and  as  she  made  no  appointment,  it  was 
resolved  to  be  a  trust  for  her  husband.     Besides,  in  that  case  the 
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fortune  was  paid  into  Court,  and  a  reasonable  allowance  was  to  be 
made  to  her.  It  has  been  remarked  that  the  foundation  of  the 
decree  in  King  v.  Cotton  was  that  it  was  to  provide  for  children, 
which  has  been  said  to  be  the  only  case  in  which  this  can  be 
good;  but  the  settlement  on  children  or  any  one  else  will  not 
make  any  difference ;  the  question  is,  what  right  the  husband  has : 
if  he  has  any  right,  notwithstanding  any  voluntary  disposition 
without  notice  to  him,  because  he  was  deceived,  the  manner  in 
which  that  deceit  was  practised  will  make  no  difference  with 
respect  to  him;  for  the  ground  for  relief  must  be  that  he  was 
cheated,  because  the  settlement  was  not  communicated  to  him. 
King  v.  Cotton  is  for  Lady  Strathmore ;  for  Lady  Cotton  had  dis- 
posed of  her  fortune  so  as  to  put  it  quite  out  of  the  power  of  her 
husband ;  and  yet  the  settlement  was  established.  As  to  Edmonds 
v.  Dellington,  Mr.  J.  Bulleb  suspected  that  it  was  misreported  in 
Vernon,  where  it  is  only  a  loose  note  cited  at  the  bar ;  and  on 
inspecting  the  register  the  decree  turns  out  to  be  quite  different 
from  that  report,  for  the  deed  was  established  upon  the  ground  of 
distinct  notice  to  the  husband ;  and  in  that  case,  as  in  this,  the 
settlement  was  of  all  her  property.  These  cases  therefore 
[*  27]  only  go  on  the  ground  of  fraud  on  the  husband,  of  *  which 
there  is  no  suggestion  here.  But  this  is  not  a  question 
upon  a  deed  executed  by  a  future  wife  pending  a  treaty  of  marriage 
with  a  future  husband ;  nor  upon  a  deed  made  in  prejudice  gen- 
erally of  marital  rights;  nor  of  a  settlement  by  a  husband,  by 
which  he  pays  for  his  future  power  over  the  fortune  of  his  wife. 
Suppose  a  husband  to  say  he  is  indifferent  as  to  the  fortune  of  his 
wife,  in  order  to  appear  disinterested;  suppose,  having  a  fortune, 
he  makes  no  settlement;  and  suppose  the  marriage  instantaneous, 
no  time  being  given  for  communication  or  concealment, — is  it 
enough  for  the  husband  to  say  his  secret  hope  was  disappointed  ? 
The  only  pretence  here  is,  that  he  expected  her  fortune  would 
have  been  greater  than  it  proved,  which  expectation  he  did  not 
disclose.  To  make  this  deed  valid  is  only  to  put  a  safeguard  in 
her  hands  against  the  consequences  of  an  improvident  marriage ; 
and  she  had  a  right  while  sui  juris  to  baffle  for  so  much,  what 
would  otherwise  have  been  the  marital  power  of  her  husband.  It 
is  enough  for  us  to  say  Mr.  Bowes  was  not  cheated. 

Lord  Chancellor  (Lord  Thurlow). 

The  mere  question  seems  to  be  what  is  the  true  foundation  fox 
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setting  aside  an  instrument  primd  facit  good.  Can  less  be 
imputed  to  it  than  fraud  ?  Or  can  it  be  void  upon  the  notion  of 
general  policy,  as  has  been  urged  for  Mr.  Bowes?  If  not,  must 
not  fraud  be  imputed  ?  And  if  so,  will  the  circumstances  of  its 
being  made  in  contemplation  of  marriage  affect  it  with  fraud? 
Suppose  a  relation  had  given  £10,000  for  her  sole  and  separate 
use ;  if  she  had  represented  it  as  her  own  absolutely,  so  that  upon 
marriage  it  would  have  gone  to  her  husband,  this  Court  would 
have  compelled  the  trustees  to  give  it  to  the  husband;  but  not 
otherwise ;  nor  is  there  any  difference  between  a  fortune  so  cir- 
cumstanced by  an  act  of  her  own  or  of  the  donor.  Consider  what 
will  be  the  effect  of  this  void  deed  of  revocation.  If  he  had  joined 
with  her  to  revoke  that  settlement,  and  appoint  new  uses,  he 
could  not  have  rescinded  that  afterwards ;  because  he  had  affirmed 
the  deed  by  acting  upon  it  If  he  had  acted  honestly  upon  it, 
as  in  the  case  I  have  put,  he  could  not  have  set  that  aside ;  his 
counsel  are  to  show  that  he  may,  because  he  has  acted  dishonestly 
upon  it ;  which  at  present  I  think  rather  a  vain  attempt 
Lord  Chancellor.  [28] 

I  never  had  a  doubt  about  this  case.  If  it  is  to  be  con- 
sidered upon  the  ground  of  its  being  against  a  rule  of  judicial 
policy,  the  arguments  for  Mr.  Bowes  would  have  had  great  weight 
The  law  conveys  the  marital  rights  to  the  husband,  because  it 
charges  him  with  all  the  burdens,  which  are  the  consideration 
he  pays  for  them ;  therefore  it  is  a  right  upon  which  fraud  may 
be  committed.  Out  of  this  right  arises  a  rule  of  law  that  the 
husband  shall  not  be  cheated  on  account  of  his  consideration.  A 
case  of  this  kind  came  before  me  a  few  days  ago.  A  woman  adult, 
about  to  marry  an  infant,  made  a  settlement  in  contemplation  of 
that  marriage,  in  which  he  joined,  though  an  infant,  for  the  pur- 
pose of  expressing  his  consent  As  it  was  upon  fair  consideration, 
and  no  fraud  to  draw  him  in  as  an  infant,  I  thought  the  circum- 
stance of  its  being  fair  would  bind  him,  though,  as  an  infant,  not 
capable  of  consenting ;  according  to  which  I  held  the  settlement 
good,  as  she  was  capable  of  conveying,  and  as  it  was  a  public  and 
open  transaction,  with  the  consent  of  the  family,  and  consequently 
no  fraud ;  though  his  being  privy  to  it  would  not  have  concluded 
him  from  any  rights  as  being  an  infant  A  conveyance  by  a 
wife,  whatsoever  may  be  the  circumstances,  and  even  the  moment 
before  the  marriage,  is  primd  facie  good,  and  becomes  bad  only 
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upon  the  imputation  of  fraud.  If  a  woman  during  the  course  of 
a  treaty  of  marriage  with  her  makes  without  notice  to  the  intended 
husband  a  conveyance  of  any  part  of  her  property,  I  should  set  it 
aside,  though  good  primd  facie,  because  affected  with  that  fraud. 
As  to  the  morality  of  the  transaction,  I  shall  say  nothing  to  that 
They  seem  to  have  been  pretty  well  matched.  Marriage  in  gen- 
eral seems  to  have  been  Lady  Strathmore's  object;  she  was  dis- 
posed to  marry  anybody,  but  not  to  part  with  her  fortune.  This 
settlement  is  to  be  considered  as  the  efifect  of  a  lucid  interval,  and, 
if  there  can  be  reason  in  madness,  by  doing  this  she  discovered  a 
spark  of  understanding.  The  question  which  arises  upon  all  the 
cases  is,  whether  the  evidence  is  sufficient  to  raise  fraud.  Even 
if  there  had  been  a  fraud  upon  Grey,  I  would  not  have  permitted 
Bowes  to  come  here  to  complain  of  it  But  there  was  no 
[*29]  fraud  even  upon  Grey,  for  *it  was  with  his  consent;  and 
so  I  cannot  distinguish  it  from  a  good  limitation  to  her 
separate  use.  Being  about  to  marry  Grey  she  made  this  settle- 
ment with  his  knowledge ;  and  the  imputation  of  fraud  is,  that, 
having  suddenly  changed  her  mind,  and  married  Mr.  Bowes,  in 
the  hurry  of  that  improvident  transaction  she  did  not  communi- 
cate it  to  him ;  but  there  was  no  time,  and  could  be  no  fraud, 
which  consists  of  a  number  of  circumstances.  It  is  impossible 
for  a  man,  marrying  in  the  manner  Bowes  did,  to  come  into 
equity  and  talk  of  fraud.  Therefore  the  decree  must  be  affirmed 
with  costs;  but  let  him  have  all  just  allowances  as  to  what  he 
paid  when  in  receipt  of  the  profits,  and  as  to  the  annuities,  which 
are  declared  not  to  be  disturbed  by  the  decree. 

This  decree  was  subsequently  affirmed  by  the  House  of  Lords. 

Lords'  Journal,  19  July,  1797. 

ENGLISH  NOTEa 

It  has  been  held  that  even  a  settlement  made  by  a  widow,  pending 
a  treaty  for  a  second  marriage,  on  the  children  of  the  former  mar- 
riage, may  be  treated  as  a  fraud  on  the  second  husband,  unless  he  had 
assented  to  it.  Hunt  v.  Mathews,  1  Vem.  408.  It  makes  no  differ- 
ence that  the  husband  was  ignorant  of  his  wife  having  any  property. 
Taylor  v.  Fuffh  (1842),  1  Hare,  608;  Goddardy.  Snow  (1826),  1  Buss. 
485.  But  if  the  husband  knew  of  such  a  gift  or  settlement  pending 
the  treaty,  and  nevertheless  went  on  and  married  the  lady,  the  gift  or 
settlement  could  not  be  treated  as  void  in  equity:  St,  George  v.  Wake 
(1833),  1  My.  &  K.  610;  still  less  if  he  has  assented  to  the  gift,  or 
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acquiesces  in  it:  Sloeomhe  v.  Glubb  (1789),  2  Bro.  C.  C.  546;  Maber  v. 
Hohbs  (1836),  2  Y.  &  C.  Ex.  Cas.  317.  A  husband  having  seduced  his 
intended  wife,  was  barred  from  asserting  any  such  right  in  equity, 
because  by  such  seduction  he  put  it  out  of  her  power  to  make  terms. 
Taylor  v.  Pu^h,  supra, 

AMERICAN  NOTES. 

This  doctrine  is  sustained  by  Green  y.  Oreen,  34  Kansas,  740;  55  Am.  Rep. 
256;  Ferebeey,  PrUckard,  112  North  Carolina,  83;  Glass  v.  BtUberU  102  Mass. 
24;  3  Am.  Rep.  418;  Baker  ▼.  Jordan,  73  North  Carolina,  145;  Williams  v. 
Carle^  2  Stockton  (New  Jersey  Equity),  543 ;  Dwican*s  Appeal^  43  Penn.  St 
67 ;  Robinson  v.  Buck,  71  ibid.  386. 

The  same  is  true  of  a  conveyance  by  the  intended  husband  to  cut  oft 
dower.  Pierce  v.  Pierce,  71  New  York,  154;  27  Am.  Rep.  22 ;  Butler  v.  Builery 
21  Kansas,  521 ;  30  Am.  Rep.  441 ;  Jones  v.  Roberts,  65  Maine,  273 ;  Hamilton 
V.  Smithy  57  Iowa,  15;  42  Am.  Rep.  8» ;  Smith  v.  Smith,  2  Halsted  (New  Jersey 
Equity),  515 ;  Dearmond  v.  Dearmond,  10  Indiana,  191 ;  Cranson  v.  Cranson,  4 
Michigan,  230 ;  Littleton  v.  Littleton,  1  Devereux  &  Battle  (No.  Car.),  327 ;  Smith 
V.  Smith,  12  California,  217 ;  Petty  v.  Petty,  4  B.  Monroe  (Kentucky),  215 ;'  89  Am. 
Dec.  501 ;  Swaine  v.  Perine,  5  Johnson  Chancery  (New  York),  482 ;  9  Am.  Dec. 
318 ;  Murray  v.  Murray,  90  Kentucky,  1 ;  8  Lawyers'  Rep.  Annotated,  95 ;  Flouh 
ers  V.  Flowers,  89  Georgia,  632 ;  18  Lawyers'  Rep.  Annotated,  75,  with  notes. 

But  either  party  may  thus  provide  for  children  by  a  former  maiTiage, 
although  it  is  done  secretly.  Champlin  v.  Champlin,  14  Rhode  Island,  314; 
Re  Kesler^s  Estate,  143  Penn.  State,  386.  So  as  to  provision  for  the  mother 
of  the  grantor.  Dudley  v.  Dudley,  76  Wisconsin,  567 ;  8  Lawyers*  Rep.  An- 
notated, 814 ;  Hamilton  v.  Smith,  supra  ;  Butler  v.  Butler,  supra.  But  see  contra : 
TisdaU  v.  Bailey,  6  Iredell  Equity  (No.  Car.),  858  (even  where  the  children 
were  innocent). 

A  transfer  of  personal  property  by  a  husband,  not  parting  with  the  abso. 
lute  dominion  over  it  during  his  life,  but  intending  at  his  death  to  deprive 
his  widow  of  her  distributive  share,  is  void  as  to  her.  Walker  v.  Walker,  66 
New  Hampshire,  890 ;  49  Am.  St.  Rep.  616,  and  cases  cited.  But  if  such 
transfer  is  in  good  faith,  especially  if  made  to  provide  for  minor  children,  it 
is  valid.    Ibid. ;  Lines  v.  Lines,  142  Penn.  State,  149 ;  24  Am.  St.  Rep.  487. 

The  principal  case  is  cited  in  1  Bigelow  on  Fraud,  p.  604.  This  author 
says :  **  Voluntary  ante-nuptial  settlement's  are  at  common  law  voidable  by 
the  husband  after  marriage,  provided  it  appear  (1)  that  intermarriage  was 
in  the  contemplation  of  the  parties  at  the  time ;  (2)  that  the  woman  exe- 
cuted the  settlement  in  contemplation  of  the  future  marriage ;  (3)  that  she 
concealed  it  from  her  intended  husband." 

The  principal  case  is  largely  cited  in  Williams  v.  Carle,  supra,  which  gives 
a  learned  review  of  the  authorities.  It  is  there  said :  **  There  is  some  conflict 
of  authorities  as  to  whether  the  mere  fact  of  concealment  alone,  on  the  part 
of  the  woman,  is  sufficient  to  constitute  a  fraud  upon  the  intended  husband's 
marital  rights;  and  whether  in  addition  to  the  concealment  it  must  not  be 
shown  that  the  intended  husband  knew  the  woman  to  be  possessed  of  the 
property  which  she  disposed  of." 
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The  principal  case  is  cited  in  Gregory  v.  Wifutton'B  Adm'r,  23  Graitan 
(Virginia),  102,  122,  holding  that  mere  concealment  of  the  settlement  is  not 
sufficient  to  avoid  the  transfer;  *'the  Courts  will  consider  the  nature  of 
the  provision,  the  situation  of  the  husband  in  point  of  pecuniary  means, 
and  any  other  facts  which  tend  to  show  that  no  fraud  was  intended. 
King  v.  Cotton,  2  P.  Wms.  674 ;  Anonymous,  34  Alabama,  435."  In  the  last 
case  cited  the  doctrine  of  Taylor  v.  Pughy  1  Hare,  608,  was  followed,  and  the 
Court  refused  to  set  aside  the  transfer  where  the  woman  was  at  the  time 
pregnant  by  the  intended  husband. 

The  most  recent  examination  of  this  principle  in  the  American  Courts  is 
in  Smith  v.  SmUk,  22  Colorado,  480,  34  Lawyers*  Rep.  Annotated,  40, 
where  the  decision  is  that  a  fraud  upon  the  rights  of  a  wife  is  committed 
when  a  husband  strips  himself  of  all  his  property  just  before  death  by  deliv- 
ering deeds  of  real  estate  that  had  been  made  some  years  before  and  giving  a 
check  for  money  which  constituted  all  his  personal  property  in  order  to  de- 
feat his  wife's  rights  as  his  heir,  after  obtaining  the  full  benefit  of  the  prop- 
erty up  to  the  end  of  his  own  life.  The  Court  observed :  "  In  the  case  of 
Youngs  v.  Carter,  10  Hun  (N.  Y.  Supr.  Ct),  194,  the  facts  were  that  Daniel 
Youngs,  a  widower,  was  engaged  to  be  married  to  the  plaintiff  in  August,  but 
in  consequence  of  his  sickness  the  marriage  was  put  off  until  September.  In 
the  interim  he,  without  the  knowledge  of  the  plaintiff,  conveyed  nearly  the 
whole  of  his  real  estate  to  two  daughters  by  a  former  marriage,  and  took  back 
from  them  a  lease  for  his  life.  The  plaintiff  did  not  learn  of  this  conveyance 
until  after  marriage,  and  then  immediately  brought  suit  to  have  the  same 
s^t  aside.  The  Court  held  that  the  conveyance  was  a  fraud  upon  the  inchoate 
right  of  the  wife  to  dower,  and  adjudged  her  entitled  to  dower  in  the  land  so 
conveyed.  In  the  course  of  the  opinion,  which  is  an  instructive  one,  the 
Court  advances  the  following  argument :  *  When  the  conveyance  in  contro* 
versy  was  executed,  the  relation  of  the  grantor  to  the  plaintiff  was  of  a  strictly 
confidential  nature,  and  a  natural  expectation  inspired  as  well  as  implied  by 
it  was,  that  upon  its  consummation  she  should  succeed  to  all  the  legal  rights 
of  a  wife  in  the  property  owned  by  him.  She  acquired  by  means  of  it  an 
equitable  claim  upon  him  to  that  extent.  But,  at  the  same  time,  it  was  not 
so  entirely  controlling  as  to  prevent  him  from  discharging  such  other  equitable 
obligations  as  he  might  have  previously  incurred  to  his  children.  It  simply 
restrained  him  from  disposing  of  his  property  fraudulently  for  the  purpose 
of  preventing  it  from  becoming  subservient  to  the  rights  which  the  laws  of 
the  State  secured  to  a  wife.'  This  principle  is  announced  and  carried  to  its 
logical  result  in  the  case  of  Manikee*s  A(fm*r  v.  Beard,  85  Kentucky,  20,  where 
the  husband,  in  contemplation  of  death,  gave  to  his  chUdren  the  whole  of  his 
personal  estate,  with  the  fraudulent  intent  to  deprive  his  wife  of  the  interest 
therein  to  which  she  .would  be  entitled  as  his  widow ;  and  the  Court  did  not 
hesitate  to  set  aside  the  gift  at  the  suit  of  the  widow.  This  case  is  a  much 
stronger  one  in  favor  of  the  widow  than  that  case,  for  the  reason  that  there 
the  gift  was  of  personal  property  only,  over  which  the  owner  has,  by  the  com- 
mercial law,  greater  freedom  than  over  his  real  estate;  and  her  dower  interest 
remained  in  the  lands  left  by  the  husband  at  his  demise,  and  this  dower 
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interest  was  sufficient  to  support  her.  Here,  by  the  fraudulent  conduct  of  the 
husband,  the  wife  was  stripped  of  all  her  rights  as  heir  to  his  personal  estate, 
and  to  bis  real  estate  as  well.  It  is  not  necessary  in  this  case,  and  it  is  not 
our  intention,  to  say  anything  that  will  prevent  the  husband,  duiing  his  life- 
time, from  selling  his  personal  property  or  transferring  his  real  estate  for 
such  consideration  as  he  may  be  willing  to  accept,  or  without  consideration, 
provided  always  that  the  transaction  shall  be  al^olute  and  bond  Jide,  and  not 
colorable  only ;  but  what  we  do  say  is,  where,  as  here,  the  complaint  charges, 
and  the  evidence  shows,  that  the  transaction  complained  of  is  colorable 
merely,  and  resorted  to  by  the  husband  for  the  purpose  of  defeating  his  wif e*s 
rights  as  his  heir,  he  hoping  thereby  to  obtain  tiie  full  benefit  of  the  property 
to  the  last  hour  of  his  life,  and  at  the  same  time  to  be  able  to  deprive-  her  of 
all  interest  therein  as  his  heir,  is  as  much  of  a  fraud  on  the  part  of  the  hus- 
band as  it  is  for  a  debtor  having  in  contemplation  the  incurring  of  an  indebt- 
edness to  put  his  property  beyond  his  control,  and  the  Courts  have  universally 
declared  the  latter  to  be  in  violation  of  the  Statute  of  Frauds." 


No.  6.  — LADY  ELIBANK  v.  MONTOLIEU. 
(CH.  1801.) 

No.  7.  — MURRAY  v.  LORD  ELIBANK. 
(OH.  1804.) 

BULE. 

A  WIPE  may  compel  her  husband  to  make  a  provision 
for  her  out  of  property  which  he  claims  jure  maritij  if  he 
cannot  reach  the  property  without  the  aid  of  a  Court  of 
equity. 

Where  a  decree  has  been  made  for  a  settlement  upon 
wife  and  children,  upon  the  assertion  of  the  wife's  equity 
to  a  settlement,  the  children  may,  after  the  death  of  their 
mother  without  having  waived  her  right,  claim  the  benefit 
of  that  decree. 

Lady  Elibank  v.  Hontolien. 

a  Vesey,  737-744  (5  R.  B.  151). 

Married  Woman.  —  Equity  to  Settlement 

Upon  the  bill  of  a  married  woman,  entitled  to  a  share  of  the  personal  [787] 
estate  as  one  of  the  next  of  kin  of  the  intestate,  against  her  husband  and 
the  administrator,  the  latter  claiming  to  retain  towards  satisfaction  of  a  debt  by 
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bond  from  the  husband  to  him,  it  was  declared  he  was  not  entitled  to  retain, 
but  that  the  plaintiff's  share  was  subject  to  a  further  provision  in  favour  of  her 
and  her  children,  the  settlement  on  her  marriage  being  inadequate  to  the 
fortune  she  then  possessed ;  and  it  was  referred  to  the  Master  to  see  a  proper 
settlement  made  on  her  and  her  children,  regard  being  had  to  the  extent  of  her 
fortune  and  the  settlement  already  made  upon  her. 

In  1795  Lady  Cranstown  died  intestate,  possessed  of  large  per- 
sonal property,  leaving  two  brothers  and  two  sisters  her  next  of 
kin.  Lewis  Montolieu,  one  of  her  brothers,  took  out  letters  of 
administration  to  her. 

The  bill  was  filed  by  Lady  Elibank,  one  of  the  sisters,  apjainst 
her  husband.  Lord  Elibank,  and  against  Montolieu,  praying  an 
account  of  the  plaintiff's  share,  and  that  it  may  be  settled  on  her 

and  her  family. 
[738]  The  defendant,  Montolieu,  by  his  answer,  claimed  to 
retain  Lady  Elibank 's  share  towards  satisfaction  of  the  debt 
due  to  him  from  Lord  Elibank  by  two  bonds :  one  dated  the  31st 
of  May,  1783,  for  £12,217  9«,  9rf.,  the  other  dated  the  14th  of 
November,  1794,  for  £1000,  upon  the  ground  of  the  provision  made 
for  the  plaintiff  by  the  settlement  previous  to  her  marriage  with 
the  defendant,  Lord  Elibank,  in  1776.  By  that  settlement  the 
sums  of  £12,000  and  £5000  New  South  Sea  Annuities  were  settled 
in  trust  for  Lord  Elibank  for  life,  and  after  his  decease  for  Lady 
Elibank  for  life  as  a  jointure  and  in  lieu  of  dower  or  thirds,  and 
after  the  decease  of  both  in  tnist  for  the  children.  The  sum  of 
£4000  New  South  Sea  Annuities  were  settled  in  trust  for  her  sep- 
arate use  for  life,  and  after  her  death  for  her  children ;  and  £2000 
5  per  cent  Bank  Annuities  for  her  separate  use  for  life,  and  after 
her  death  for  her  children,  as  she  should  by  will  appoint  All 
these  sums  were  her  property  before  marriage.  The  settlement  also 
gave  her  some  contingent  interests. 

In  the  entail  of  Lord  Elibank 's  estate  a  power  was  reserved  to 
charge  £200  a  year  jointure,  and  £50  a  year  to  each  of  his  younger 
children,  not  exceeding,  in  the  whole,  £200  a  year,  under  a  con- 
dition that  the  estate  should  be  chargeable  with  only  one  jointure 
at  a  time ;  and  that,  if  the  power  of  charging  for  children  had 
been  exercised  by  a  preceding  heir  in  tail,  the  heir  in  possession 
should  not  charge  for  his  younger  children.  The  defendant.  Lord 
Elibank,  by  his  answer  stated  that  a  former  Lord  Elibank  did 
charge  to  the  full  extent  of  that  power. 


R.  C.  VOL.  XIL]  sect.  II.  —  PROPERTY.  769 

Ko.  6.  — liidy  BilNuik  t.  Xmtolieii,  5  ▼«.  788,  789. 

The  Solicitor-General,  Mr.  Grant,  and  Mr.  Alexander,  for  the 
plaintiff. 

The  plaintiff  desires  an  account  of  the  personal  estate  of  Lady 
Cranstown;  and  that  a  provision  may  be  made  for  her.  The 
defendant  Montolieu  insists  that  is  not  to  be  done ;  because  he  is 
a  creditor  of  her  husband ;  contending,  tha{  this  case  is  out  of  the 
usual  rule  upon  which  the  Court  acts  for  a  wife ;  and  that  there 
is  no  necessity  to  come  to  this  Court :  the  fortune  not  being  in 
Court,  nor  under  the  control  of  the  Court.  In  Jewson  v.  Moulson, 
2  Atk,  417,  Lord  Hardwicke  held,  that  is  not  a  necessary 
ingredient  to  enable  the  Court  to  act  upon  the  property :  and  that 
this  Court  would  interfere  to  prevent  the  husband- from 
obtaining  it  through  a  Court  of  concurrent  jurisdiction,  *  as  [*  739] 
the  Ecclesiastical  Court ;  because  that  Court  cannot  give 
the  wife  a  remedy ;  though  he  doubted  where  it  could  be  got  at 
without  the  aid  of  this  Court,  or  a  Court  of  concurrent  jurisdic- 
tion ;  and  he  states  that  the  rule  is  as  old  as  the  time  of  King 
Charles  I.  ;  and  cites  a  case  from  Tothill.  There  have  been  many 
instances  of  an  injunction  to  restrain  the  husband  from  proceeding 
in  the  Ecclesiastical  Court,  refusing  to  make  any  provision  for  his 
wife ;  and  that  Court  having  no  power  to  compel  him.  The  cases 
upon  this  subject  are  collected  in  Mr.  Cox's  note  to  Bosvil  v. 
Brander,  1  P.  Wms.  458;  and  the  result  is,  that,  where  the 
property  is  a  subject  of  equitable  cognisance,  it  is  not  material 
whether  the  wife,  or  the  husband,  or  his  representatives  or  general 
assignees,  come  for  the  aid  of  the  Court  A  wife  in  the  situation 
of  this  plaintiff  therefore  may  come  to  this  Court  for  the  purpose 
of  having  that  to  which  she  is  entitled  secured  to  her  and  her 
family,  and  part  settled  to  her  separate  use.  She  is  entitled  to 
the  same  reference  as  was  directed  in  Worrall  v.  Marlar  and 
Bushnan  v.  Fell  (1  P.  Wms.  459),  for  the  purpose  of  receiving  a 
proposal  for  a  settlement.  In  Wright  v.  Butter,  2  Vea  p.  693 
(3  R  R  24),  the  Master  of  the  Bolls  observes  that  it  is  now 
determined  that  an  action  will  not  lie  against  the  executor  for 
property  bequeathed  to  a  married  woman ;  and  one  of  the  reasons 
is  that  the  husband  would  get  it  free  from  the  condition  a 
Court  of  equity  interposes.  It  is  not  necessary,  therefore,  that 
the  property  should  be  in  this  Court,  or  in  the  hands  of  trus- 
tees ;  for  if  it  was  in  the  Ecclesiastical  Court,  or  in  the  hands  of 
an  executor  or  an  administrator,  the  interest  of  the  wife  is 
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[*  740]  *  protectei  That  case  related  to  a  residue  of  personal 
estate  in  the  hands  of  an  administrator ;  for  which  it  was 
not  necessary  to  come  here ;  but  that  was  held  not  to  make  any 
difference.  But  suppose  the  husband  could  sue  at  law,  this 
defendant  could  not  make  this  defence,  that  he  will  not  pay ;  but 
will  keep  this  fund  in  satisfaction  of  the  husband's  debt  to  him; 
for  it  is  clear,  at  law,  a  creditor  of  the  husband  cannot  set  off  the 
husband's  debt  against  the  demand  of  the  husband  and  wife;  and 
being  entitled  in  her  right  he  must  sue  with  her.  Still  less 
should  he  be  permitted  to  retain  in  Equity  upon  that  ground;  for 
where  he  is  permitted  to  avail  himself  of  the  legal  right,  the  right 
must  be  clear.  There  have  been  several  other  cases,  in  which  the 
Court  has  acted  upon  a  residue  just  as  if  the  property  was  in  the 
hands  of  trustees.  The  accident,  that  Montolieu  is  the  adminis- 
trator, cannot  alter  the  right  of  the  wife.  In  Atherton  v.  KruowM, 
a  husband,  entitled  in  right  of  his  wife  to  an  income,  being  unable 
to  maintain  her,  the  Court  referred  it  to  the  Master  to  see  what 
it  would  be  proper  to  allow  her  out  of  that  fund  iSfeecA  v.  Thor- 
ington,  2  Ves.  560 ;  Watkyiis  v.  WathyTts,  there  cited ;  Milner  v. 
Colmer,  2  P.  Wms.  638 ;  Oglander  v.  Baston,  1  Vem.  396. 

The  only  ground  that  can  be  taken  against  this  bill  is,  that  Lord 
Elibank  became  the  purchaser  of  what  might  in  future  accrue  to 
Lady  Elibank;  but  there  is  no  stipulation  of  that  sort  in  the 
settlement;  nor  any  indication  of  that  intention.  On  the  con- 
trary, all  the  funds  settled  are  her  own ;  and  a  very  scanty  pro- 
vision is  made  for  her  out  of  his  estate.  In  Burdon  v.  Blaster,  in 
1775,  the  husband  having  become  a  bankrupt,  the  question  arose 
between  the  assignees  and  the  wife.  The  bill  was  filed  by  the 
assignees ;  and,  though  an  objection  was  raised  on  account  of  the 
settlement,  the  wife  obtained  her  equity.  In  Fawlet  v.  Ddaval, 
2  Ves.  663,  it  is  laid  down  (2  Ves.  669),  that  though  the  Court 
will  make  a  decree,  where  the  husband  and  wife  are  parties,  where 
the  wife  has  a  proper  settlement,  to  pay  to  the  husband  and  wife 
where  the  wife  has  not  had  a  sufficient  settlement,  the  Court  will 
not.  As  to  the  form  of  this  suit,  the  wife  sues  alone,  it  is  true, 
not  with  her  husbabd:  but  that  was  the  case  in  Worrall  v. 
Marlar.     If  she  has  the  equity  against  her  husband,  i^e  must  be 

entitled  to  sue. 
[741]      The  Attorney-General,  Mr.  Mansfield,  and  Mr.  W.  Agar, 

for  the  defendant,  Montolieu. 
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The  objection  to  the  form  of  the  suit  would  merely  occasion 
delay ;  and  a  bill  would  be  filed  in  their  joint  names. 

There  is  no  case  in  which  tlie  Court  has  decreed  against  a  trus- 
tee, who  had  paid  the  husband  without  suit,  that  the  wife  had 
an  equity  to  charge  the  trustee.  The  husband  suing  in  the 
Ecclesiastical  Court  is  suing  persons  unwilling  to  pay  him ;  and 
the  trustee  or  executor  so  sued  has  come  into  this  Court  to  restrain 
him.  That  is  quite  a  different  case.  Suppose  the  husband  insti- 
tutes a  suit  in  the  Ecclesiastical  Court ;  and  the  trustee  submits  to 
pay:  could  the  wife  come  here  and  say  it  was  in  fraud  of  her 
equity?  Lord  Hardwickb,  in  Jewson  v.  Moulson,  supposes  a 
case  where  the  husband  can  come  at  the  property  without  the  aid 
of  the  Court  All  the  instances  are,  where  the  person  has  refused 
to  pay,  unless  compelled  by  a  Court  of  equity.  That  gives  the 
jurisdiction;  and  none  can  be  produced,  where  the  executor  has 
been  prevented  from  paying  to  the  husband  if  he  chose  to  do  so ; 
or  where,  having  paid  to  the  husband,  he  has  been  charged  as 
upon  a  breach  of  duty  by  reason  of  that  payment,  and  made  to 
refund.  The  case  of  Worrall  v.  Marlar  is  a  singular  one;  and 
was  influenced  by  the  insolvency  of  the  husband :  but  this  plain- 
tiff has  a  competent  provision. 

This  case  is  certainly  new  in  the  circumstance  that  the  hus- 
band is  debtor  to  the  other  defendant :  but  if  he  could  have  paid 
the  husband,  and  the  Court  would  not  have  made  him  refund, 
there  can  be  no  difference  from  his  retaining  against  the  husband. 
Suppose  Lord  Elibank  had  sued,  and  the  equity  of  the  wife,  hav- 
ing a  very  large  provision,  was  out  of  the  question,  this  Court 
would  never  compel  the  administrator  to  pay  that  share  to  his 
debtor,  unless  the  latter  would  allow  the  debt.  This  Court  goes 
infinitely  beyond  Courts  of  law  as  to  set-off.  It  would  be  strange 
to  permit  the  wife  to  intervene  against  the  administrator  retain- 
ing, where  she  could  not  intervene  to  prevent  his  paying  her  hus- 
band and  the  husband  paying  his  debt  out  of  that.  Burdon  v. 
Blaster,  Jewson  v.  Moidsov,  and  all  the  other  cases,  go  upon  the 
same  ground :  that  the  property  was  in  the  Court ;  and  the  hus- 
band or  his  assignees  could  not  have  it  without  the  assistance  of 
the  Court.  In  this  case  the  plaintiff  comes  to  get  it  from 
the  administrator  *  contrary  to  the  plainest  equity  between  [*  742] 
him  and  her  husband.  There  is  no  instance  of  a  bill  by 
the  wife  against  her  husband  to  have  the  property  settled  to  her 
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separate  use;  which  is  the  object  of  this  bill.     This  property, 
though  subject  to  the  equity  of  the  wife,  is  the  property  of  the 
husband :  Packer  v.   Wyndliam,  Prec.  Ch.  412. 
The  Solicitor-General,  in  reply. 

Packer  v.  Wyvdham  has  nothing  to  do  with  this  casa  The 
wife  being  dead,  and  without  issue,  the  question  arose  between 
the  assignees  of  Mr.  Packer  and  the  next  of  kin  of  Mrs.  Packer ; 
and  it  was  insisted  that,  if  the  agreement  had  been  carried  into 
execution,  Mr.  Packer  would  have  been  entitled  to  the  money ;  and 
she  having  been  provided  for  during  her  life,  and  being  dead,  and 
not  having  left  any  children,  the  purpose  for  which  the  Court 
laid  its  hand  upon  the  property,  to  secure  a  settlement,  was  at  an 
end.  The  rule  is  clearly  laid  down  in  March  v.  Head,  3  Atk. 
720 ;  and  it  is  now  a  settled  rule,  that  if  a  husband  in  right  of 
his  wife  becomes  entitled  to  any  sum  exceeding  £200,  this  Court 
will  not  permit  him  to  have  it  without  a  reference  to  the  Master 
for  the  purpose  of  a  settlement ;  unless  the  wife  consents  that  it 
shall  be  paid  to  her  husband.  The  rule  is  clear,  that,  wherever 
the  husband  becomes  entitled  to  sue  in  right  of  his  wife,  she  must 
consent  that  he  shall  have  it,  or  he  is  under  the  necessity  of  mak- 
ing a  settlement ;  unless  the  Master  is  of  opinion  that  the  settle- 
ment already  made  by  the  husband  is  such  as  to  answer  all  the 
purposes  of  the  wife.  Packer  v.  Wyndham  is  mentioned  by  Lord 
Hardwicke  in  Bates  v.  Dandy,  2  Atk.  207,  as  consisting  of  many 
particular  circumstances.  Worrall  v.  Marlar  has  determined  that 
the  wife  may  file  the  bill  by  her  next  friend ;  and  there  can  be  no 
doubt  that  this  plaintiflf  has  an  interest  that  will  enable  her  to  file 
such  a  bill  for  the  purpose  of  having  her  property  ascertained. 
Lord  Elibank  is  passive.  It  is  true,  if  he  had  assigned  this  to 
Montolieu,  that  might  have  bound  the  plaintifif:  but  he  has  not 
done  so.  This  administrator  stands  in  the  character  of  trustee; 
and  has  no  right  to  object  merely  for  his  own  advantage.  If  this 
bill  should  be  dismissed,  the  defendant  would  not  be  discharged  ; 
but  on  the  death  of  Lord  Elibank  the  right  would  survive ;  and 

she  might  file  a  new  bill.  It  is  not  like  a  releasa  If  a 
[♦743]  proper  •settlement  has  not  been  made,  there  must  be  a' 

proposal  laid  before  the  Court,  as  in  Worrail  v.  Marlar. 
That  must  be  made  by  the  husband,  not  by  Montolieu,  who  has 
no  more  right  than  any  other  creditor. 
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Lord  Chancellor  (Lord  Loughborough). 

I  wish  to  consider  this  case. 

Lord  Chancellor. 

The  only  difficulty  I  had  in  this  cause  was  upon  the  form  of 
the  suit;  whether  a  married  woman  by  her  next  friend  could  be 
the  plaintiff  in  this  Court  With  respect  to  the  point  made  by  the 
answer  of  Montolieu,  that  he  had  a  right  to  retain  against  the 
debt  of  the  husband,  being  possessed  of  the  fund  as  administrator, 
and  the  wife  being  one  of  the  next  of  kin,  I  am  very  clearly  of 
opinion  the  defendant  had  no  right  to  retain.  The  administrator 
is  trustee  for  the  next  of  kin :  the  plaintiff  being  one  of  them,  if 
she  has  any  equity  against  her  husband  with  regard  to  this  money, 
that  equity  will  clearly  bar  any  right  of  retainer  he  can  set  up  to 
the  property,  of  which  he  became  administrator.  With  respect 
to  the  only  difficulty  I  had,  upon  the  point  of  form,  if  she  is 
entitled,  and  there  is  no  way  of  asserting  her  right  against  her 
husband  except  by  a  bill,  that  objection,  I  think,  does  not  weigh 
much.  If  the  defendant,  Montolieu,  had  done  what  would  have 
been  the  natural  thing,  and  the  right  thing,  and  what  he  certainly 
would  have  done,  but  for  his  own  interest,  he  would  have  been 
the  plaintiff,  desiring  the  Court  to  dispose  of  the  fund,  and  for  her 
benefit,  to  protect  her  interest  in  it  Then,  upon  all  the  circum- 
stances, it  is  very  clear,  if  it  had  come  before  the  Court,  it  would 
have  been  matter  of  course  to  have  pronounced  upon  her  equity 
upon  the  bill  of  the  administrator,  praying  t!hat  the  money  in 
his  hands  might  be  properly  disposed  of ;  and  I  would  not  have 
suffered  this  money  to  be  paid  to  Lord  Elibank  without  making  a 
provision  for  her;  for  the  provision  upon  her  marriage  was  clearly 
not  adequate  to  her  fortune;  and  it  is  clear  that  provision  was 
made  upon  the  expectation  that  by  circumstances  to  occur  in  his 
family  there  would  be  an  opportunity  to  do  better  for  her  at  a 
future  period.  The  difficulty  was,  that  it  is  very  unusual  in  point 
of  form ;  the  bill  coming  on  the  part  of  the  wife  instead  of  the 
husband. 

Declare  that  the  defendant,  Montolieu,  is  not  entitled  to  [744] 
retain  in  satisfaction  of  the  debt  due  from  the  defendant. 
Lord  Elibank,  to  him;  but  that  the  distributive  share  of  Lady 
Cranstown's  fortune,  accruing  to  the  plaintiff  as  one  of  her  next 
of  kin,  is  subject  to  a  farther  provision  in  favour  of  the  plaintiff 
and  her  children;  the  settlement  made  upon  her  marriage  being 
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inadequate  to  the  fortune  she  then  possessed.  Befer  it  to  the 
Master  to  take  the  accounts,  and  to  see  a  proper  settlement  made 
upon  the  plaintiff  and  her  children ;  regard  being  had  to  the  extent 
of  her  fortune  and  the  settlement  already  made  upon  her. 

Murray  v.  Lord  Elibank. 

10  Ves.  84-92  (b.  c.  13  Ves.  1 ;  14  Yes.  496 ;  7  B.  B.  346). 

Equity  to  a  Settlement.  —  Bight  of  Children. 

[84]      Right  of  children  to  a  provision  out  of  the  property  of  their  mother 
under  a  decree,  directing  a  settlement  by  the  husband  on  her  and  her 
children ;  notwithstanding  her  death  before  the  report.    But  she  may  in  her 
lifetime  waive  the  equity  for  herself  and  children* 

The  bill  was  filed  by  the  infant  children  of  Lord  Elibank,  stat- 
ing the  proceedings  in  the  cause,  Lady  ElihavJe  v.  Mantolieu,  5 
Ves.  737  (p.  767,  ante),  and  the  decree,  directing  the  Master  to 
approve  a  proper  settlement  to  be  made  by  the  defendant,  Lord 
Elibank,  on  the  plaintiff,  Lady  Elibank,  his  wife,  and  her  children 
by  him,  regard  being  had  to  the  extent  of  her  fortune  and  the 
settlement  already  made  upon  her  by  Lord  Elibank. 

The  bill  farther  stated  that  before  any  report  Lady  Elibank  died 
intestate ;  and  prayed  that  it  may  be  declared  that  the  plaintiffs 
and  the  defendant,  Alexander  Murray,  another  child  of  Lord  and 
Lady  Elibank,  have,  under  the  decree  of  the  19th  February,  1801, 
a  right  to  have  a  provision  made  for  them  out  of  the  said  one- 
fourth  of  the  personal  estate  of  Lady  Cranstown;  and  that  it 
may  be  referred  to  the  Master  to  approve  of  a  proper  settlement 
to  be  made  by  the  defendant.  Lord  Elibank,  upon  the  plaintiffs 
and  the  defendant,  Alexander  Murray,  being  all  the  chil- 
[♦  85]  dren ;  regard  being  had  to  the  extent  *  of  the  fortune  of 
Lady  Elibank,  and  the  settlement  already  made  by  Lord 
Elibank. 

To  this  bill  the  defendant  Montolieu  put  in  a  demurrer. 

Mr.  Alexander  and  Mr.  Cooke,  in  support  of  the  bill : 

The  question  is,  whether  the  children  are  entitled  to  sustain  a 
supplemental  suit;  so  as  to  have  the  benefit  of  the  decree.  This 
right  is  purely  a  creature  of  the  Courts  of  equity  of  this  country. 
Upon  principle  why  should  the  interest,  given  by  the  decree  to 
particular  persons,  beyond  the  interest  of  the  parent,  depend  upon 
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the  accident  of  death  ?  But  the  interest  of  the  children  rests  most 
safely  on  the  uniform  practice.  In  Sawe  v.  Jackson,  2  Dick.  604, 
it  was  said  by  Mr.  Madocks,  and  assented  to  by  the  Court,  that, 
where  a  husband  sues  for  his  wife's  fortune,  and  is  decreed  to 
make  a  proposal  for  a  settlement,  and  the  wife  dies,  the  husband 
shall  be  compelled  to  carry  it  into  execution  for  the  children ;  and 
he  cited  a  manuscript  case  for  that ;  and  observed,  that  the  same 
thing  was  said  by  Lord  Thurlow  in  1779,  upon  a  motion  by  Mr. 
Mansfield :  but  it  is  otherwise  if  the  wife  dies  before  the  decree. 
It  is  now  decided  that  the  creditors  of  the  husband  are  exactly 
in  the  same  situation.  An  order  was  made  by  Lord  Alvanley, 
enforcing  the  equity  for  the  children  after  the  death  of  the  wife, 
even  against  the  assignment  of  the  husband.  It  does  not  appear 
whether  the  husband  had  carried  in  a  proposal  before  the  death  of 
the  wife,  or  before  the  assignment :  but  that  cannot  make  a  differ- 
ence, as  the  mere  proposal  could  not  bind  more  than  the  decree, 
in  obedience  to  which  it  is  made.  The  rule  is  now  clearly 
*  settled,  that  the  children  have,  through  their  mother,  an  [♦  86] 
interest  in  her  fortune.  The  uniform  language  of  the  Court 
is,  that  the  husband  shall  go  before  the  Master,  and  lay  proposals 
for  a  settlement  upon  the  wife  and  children.  It  appears  from 
Hearle  v.  Oreenhank,  3  Atk.  695,  that  Lord  Hardwicke  so  con- 
siders it ;  and  seems  to  think  that  decree  might  be  made  after  the 
death  of  the  wife;  the  children,  even  after  her  death  having  a 
right  against  the  father  for  a  provision.  But  here  is  a  decree, 
establishing  this  right  of  the  children  in  the  life  of  the  wife ;  and 
the  settlement  is  to  be  considered  as  made  at  the  date  of  the 
decree;  and  in  the  nature  of  an  agreement  sanctioned  by  the 
Court,  giving  the  husband  the  fortune  upon  terms.  In  Martin  v. 
Mitchell,  the  case  before  Lord  Thurlow,  in  1779,  the  Court,  after 
the  death  of  the  wife  before  a  settlement,  carried  the  proposal  into 
execution  against  an  assignment  to  a  creditor. 

Mr.  Bichards  and  Mr.  W.  Agar,  in  support  of  the  demurrer : 
In  the  case,  either  of  a  sum  of  money,  the  property  of  a  married 
woman,  which  belongs  to  her  husband  in  her  right,  or  a  bond  or 
note,  a  chose  in  action,  or  what  Lord  Alvanley  called  a  chose  in 
equity,  which  the  husband  may  recover,  but,  if  he  does  not,  will 
survive,  the  debtor  may  pay  the  husband,  who  may  release  him. 
It  is  his  property,  subject  to  the  contingency  of  survivorship.  A 
Court  of  equity  will  not  assist  him,  unless  he  will  make  a  settle- 
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ment;  but  if  the  wife  does  not  desire  a  settlement,  the  Court 
will  not  make  one  for  her ;  and  it  has  been  held  that  the  Court 
cannot  refuse  to  the  wife  the  power  of  giving  the  property  to  her 
husband.     It  is  the  property  of  the  husband;  to  be  extended  to 

the  wife  and  children,  if  she  thinks  fit;  but  the  Court 
[*  87]   *  would  not  upon  her  desire  in  Court  permit  her  to  give 

it  to  any  one  else ;  as  she  might,  if  it  was  hers,  indepen- 
dent of  the  equity  the  Court  attaches  upon  it  Having  not  the 
property,  but  an  equity  only,  she  has  no  interest  to  give  up. 
There  is  no  analogy,  therefore,  to  the  case  of  a  fine ;  in  which  an 
interest  does  pass.  The  trustee  is  justified  in  paying  the  husband : 
but  if  the  wife  had  an  interest  in  it  he  would  be  answerable  for 
that  to  her. 

But,  supposing  the  wife  to  have  some  interest,  can  the  children 
have  any  ?  If  she  is  dead,  they  cannot  come  here  for  a  settle- 
ment: Scriven  v.  Tapley^  Amb.  509;  2  Eden,  337.  It  is  said, 
the  Court  has  by  the  decree  given  them  an  interest.  They  were 
not  parties  before  the  Court  at  the  time  that  decree  was  made. 
They  have  no  more  interest  in  the  property  than  a  stranger ;  but 
are  considered  by  the  Court  in  a  manner  comprehended  in  the 
mother,  while  she  exists ;  who  is  therefore  allowed  to  extend  her 
plan  of  provision  to  them ;  but  not  as  distinct  and  separate  objects, 
having  an  interest  independent  of  her.  Suppose  Lady  Elibank 
had  waived  the  order  for  a  settlement ;  and  desired  the  money  to 
be  paid  to  her  husband :  the  Court,  considering  the  equity  hers, 
would  have  held  that  she  might  disappoint  her  children.  The 
proposal,  not  completed  and  carried  into  execution  by  the  Court, 
is  only  an  offer;  and  if  the  wife  dies  before  it  is  carried  into 
execution,  the  husband  is  remitted  to  his  legal  right  In  all  these 
cases  everything  is  given  with  reference  to  the  wife:  nothing 
independent  of  her.  Only  two  authorities  are  produced  for  mak- 
ing any  order  for  the  benefit  of  the  issue  of  the  marriage  after  the 

death  of  the  wife :  the  one,  Bowe  v.  Jackson,  a  very  short 
[*  88]  note ;  the  other,  an  order  made  by  Lord  Alvanley  *  upon 

petition,  by  some  slip  in  the  absence  of  the  assignees,  who 
were  not  parties;  and  without  even  inquiring  whether  they  had 
any  objection  to  it  The  property  was  very  small;  which,  per- 
haps, might  have  had  some  influence.  The  Court  cannot  say  what 
proportion  the  wife  would  have  settled  upon  herself,  and  what 
upon  her  children.     In  Macaulay  v.  Philips,  4  Ves.  15,  it  was 
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held  that  the  decree  gave  no  interest  to  the  husband,  but  it  sur- 
vived to  the  wife ;  and  Lord  Alvanlby  says,  if  she  died,  notwith- 
standing his  proposal,  he  would  have  been  entitled.  That  opinion 
was  given  by  Lord  Alvanlby  with  great  deliberation ;  and  takes 
the  distinction  between  a  settlement,  approved  by  the  Court,  and 
a  mere  proposal. 

The  Lord  Chancbllor  (Lord  Eldon). 

There  are  two  points  upon  this  demurrer :  one  of  the  form,  the 
other  upon  the  merits.  If  the  wife  has  this  equity  for  a  provision 
for  herself  and  her  children,  up  to  the  moment  of  the  completion, 
it  is  competent  to  her  to  give  it  to  her  husband.  A  great  variety 
of  proceedings  have  occurred,  in  which  the  Master  has  stated 
that  with  reference  to  the  point  of  settlement  the  party  had 
waived  it;  and  I  apprehend,  it  will  be  found,  that  she  may, 
between  the  period  of  the  order  and  her  death,  waive  the  benefit 
of  that  order.  The  question  then  is,  if,  between  the  date  of  the 
order  and  her  death  she  does  not  by  some  authoritative  proceeding 
express  an  alteration  of  her  mind,  whether  that  order  is  to  stand 
for  the  benefit  of  the  children.  The  two  decisions  that  have  been 
mentioned  are  strong  authorities  for  that  Let  an  inquiry  be  made 
into  the  circumstances  of  those  cases ;  and  as  to  the  latter,  whether 
the  assignees  of  the  husband  were  heard  or  not 

Mr.  Alexander,  for  the  plaintiffs,  stated  the  case  of  Martin  [89] 
V.  Mitchell,  from  the  Register's  book,  in  which  the  motion 
before  Lord  Thurlow,  in  1779,  was  made.  In  1777,  a  decree  was 
made  for  an  account,  and  that  what  should  be  found  due  to  Hannah 
Fearns  should  be  paid  into  Court,  to  her  separate  account,  with 
the  usual  direction  for  a  settlement  The  sum  of  £3000  was  by 
the  report  stated  to  be  due,  and  was  carried  over.  After  her 
death,  in  1779,  the  motion,  referred  to  in  Rowe  v.  Jackson,  to  pay 
that  sum  to  the  husband,  was  made  and  refused ;  and  an  order 
was  made,  directing  the  husband  to  go  before  the  Master  and 
execute  the  order  for  a  proposal.  That  proposal  was  carried  into 
effect  by  petition  at  the  Eolls ;  and  under  another  order  in  1803, 
stating  all  the  proceedings,  the  children  were  paid. 

It  appears  from  these  cases,  that  the  equity  of  the  wife  does 
survive  to  the  children ;  and  their  only  mode  of  availing  them- 
selves of  this  interest  is  by  supplemental  bill.  The  case  of 
Macavlay  v.  Philips  is  not  applicable.  The  dictum  of  Lord 
Alvanlby  would  have  been  inaccurate  if  there  had  been  any 
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children:  but  there  were  no  children.  It  amounts  to  no  more 
than  that  the  proposal  did  not  sever  the  joint  tenancy  between 
the  husband  and  wife.  If,  as  your  Lordship  has  observed,  the 
wife  can  waive  her  right  under  the  order,  for  the  benefit  of  her 
children  and  herself,  that  cannot  affect  a  case  where  she  has  not 
waived  it,  and  is  dead. 

The  Lord  Chancellor  : 

The  question  is,  what  is  the  effect  of  such  an  order,  as  consti- 
tuting a  right  in  the  issue  to  a  provision,  if  the  wife  dies  without 
any  act  done  after  the  date  of  that  order.  If  this  case  had  been 
antecedent  to  the  period  when  the  manuscript  case,  to  which 
[*  90]  Mr.  Madocks  alluded,  *  was  decided,  it  would  have  been 
very  difficult,  consistently  with  what  the  Court  does  with 
the  wife's  property,  to  say  there  was  such  a  right  as  is  now 
asserted,  upon  a  proceeding,  that  went  no  farther  than  an  order  to 
lay  a  proposal  before  the  Master.  The  husband,  where  he  can, 
is  entitled  to  lay  hold  of  his  wife's  property;  and  this  Court  will 
not  interfere.  Previously  to  a  bill,  a  trustee,  who  has  the  wife's 
property,  real  or  personal,  may  pay  the  rents  and  profits,  and  may 
hand  over  the  personal  estate  to  the  husband.  Lord  Alvanlet, 
in  Macaulay  v.  Philips,  has  laid  down  that  after  a  bill  filed  the 
trustee  cannot  exercise  his  discretion  upon  that;  that  the  bill 
makes  the  Court  the  trustee,  and  takes  away  his  right  of  dealing 
with  the  property,  as  he  had  it  previously.  I  have  heard  that 
otherwise  stated  in  this  Court,  at  the  Bar,  at  least  But  that  case 
is  the  last;  and,  I  think,  contains  very  wholesome  doctrine  upon 
that  point  I  should  have  supposed  a  decree  made  in  the  cause 
proceeded  upon  the  right  or  equity  in  the  wife  at  the  filing  of  the 
bill ;  for  decrees  are  only  decliarations  of  the  Court  upon  the  rights 
of  the  parties  when  they  begin  to  sue.  The  wife  is  entitled  to 
call  for  a  declaration  that  she  then  had  a  right  to  a  provision  for 
herself  and  her  children ;  and  yet  it  is  clear,  after  such  a  bill  filed, 
she  might  come  into  Court,  and  consent  to  her  husband's  having 
the  fund  entirely  under  his  dominion  If  she  does  not,  the  Court, 
by  the  decree,  orders  a  proposal  to  be  made  for  a  settlement  upon 
the  wife  and  issue. 

It  has  been  truly  observed  that  this  doctrine  is  a  mere  creature 

of  the  Court,   founded  altogether  in  its   practice.     The  case  of 

Macaulay  v.  Philips  proves,  what  I  should  have  had  no 

[♦  91]  doubt  upon,  that,  notwithstanding  *  that  order  for  a  pro- 
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posal,  if  either  party  died,  while  it  rested  merely  in  proposal, 
that  would  not  affect  the  right  by  survivorship  as  between  the 
husband  and  wife.  There  were  no  children  in  that  case,  cer- 
tainly. It  is  not  unfrequent,  where  the  Master  makes  his  report 
after  a  decree,  for  him  to  state  that  the  parties  had  declined  to  lay 
a  proposal  for  a  settlement  before  him.  That  has  occurred  since  I 
have  sat  here ;  but,  when  at  the  Bar,  I  was  frequently  concerned 
in  this  final  arrangement ;  that,  notwithstanding  such  order  by  the 
original  decree,  upon  farther  directions  the  wife  came,  consenting 
that  the  fund  should  be  taken  out  of  Court,  and  was  permitted  to 
do  so.  If,  therefore,  the  issue  have  a  right  against  the  father,  it 
is  dependent  altogether  upon  the  will  of  the  mother.  There  is 
perhaps  some  difficulty  in  making  all  the  principles  of  the  Court 
upon  this  subject  consistent  with  the  notion  of  such  right  in  the 
children ;  but  it  is  not  for  me  to  reconcile  all  these  principles,  if 
there  is  practice  sufficient  to  establish  a  given  course  as  to  that 
In  jRowe  v.  Jackson^  and  I  can  from  my  own  memory  confirm  both 
accounts  of  that  case,  upon  an  application  where  it  was  necessary 
to  consider  whether,  the  wife  never  having  expressed  any  change 
of  opinion  between  the  period  of  the  order  for  a  proposal  and  her 
death,  that  order  gave  the  children  any  right,  Mr.  Madocks  stated 
that  it  was  not  according  to  the  practice  after  that  order  to  permit 
the  husband  to  avail  himself  of  the  death  of  the  wife  to  take  the 
fund,  leaving  the  children  unprovided.  His  authority,  always 
considerable,  is  in  that  instance  peculiarly  to  be  regarded,  as  he 
referred  to  another  case,  in  which  Lord  Thurlow  was  satisfied  that 
such  was  the  rule,  and  acted  upon  it  But  it  does  not  rest  there ; 
for  in  a  subsequent  case  it  is  clear,  from  the  register's  books,  that 
Mr.  Mansfield,  after  the  death  of  the  wife,  moved  that  a  sum  of 
money  should  be  paid  to  the  husband,  and  Lord  Thurlow 
♦refused  that  application,  upon  the  ground  that  the  order  [*92] 
for  a  proposal  on  behalf  of  the  children  was  an  obstacle. 
That  was  followed  by  what  Lord  Alvanley  did,  upon  a  petition ; 
whether  regularly  or  not,  will  not  shake  the  doctrine,  considering 
what  had  been  done  before.  In  that  instance  Lord  Alvanley 
would  not  deliver  out  that  small  sum,  little  more  than  £300, 
until  satisfied  that  there  was  some  provision  for  the  children. 

Taking  all  this  together,  however  numerous  the  difficulties  upon 
it,  it  is  too  much  for  me  to  say,  upon  the  argument  of  a  demurrer, 
all  that  has  been  done  in  the  cases  referred  to  is  to  go  for  nothing. 
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because  it  is  diflBcult  to  say,  ab  ante,  it  should  be  done ;  and  that 
I  am  to  set  up  a  different  course  of  practice.  I  agree  also  with 
Mr.  Alexander  as  to  the  dictum  of  Lord  Alvanley  in  Macaulay  v. 
Philips,  which  construction  is  necessary  to  make  him  consistent; 
and,  attention  being  given  to  the  circumstance  that  there  were  no 
children,  there  is  no  inconsistency  in  that  case.  The  principle 
must  be  that  the  wife  obtained  a  judgment  for  the  children,  liable 
to  be  waived,  if  she  thought  proper,  otherwise  to  be  left  standing 
for  their  benefit  at  her  death. 

Next,  as  to  the  form ;  if  the  children  have  acquired  a  right  by 
the  judgment  in  the  former  suit,  it  is  subsequent  to  the  institu- 
tion of  the  proceeding  in  that  suit ;  and  unless  they  can  apply  by 
petition,  under  the  liberty  to  apply,  I  do  not  see  how  they  can, 
except  by  supplemental  bill. 

The  demurrer  therefore  ought  to  be  over-ruled.  If  upon  the 
hearing  of  the  cause  this  should  turn  out  to  be  wrong,  it  is 
infinitely  better  that  it  should  go  to  the  House  of  Lords  upon  a 
full  hearing. 

The  cause  was  heard  before  Sir  William  Grant,  M.  R,  on  21 
and  22  May,  and  21  July,  1806,  when  the  cases  cited  in  the 
previous  argument  were  again  cited,  and  Sir  Wiluam  Grant,  after 
commenting  on  them,  came  to  the  conclusion  that  the  plaintiffs 
were  clearly  entitled  upon  their  supplemental  bill. 

ENGLISH  NOTES.  ' 
Marriage  by  the  common  law  of  England  merged  the  persona  of  the 
wife  in  that  of  the  husband,  and  operated  as  a  gift  to  the  husband  of 
the  enjoyment  of  every  kind  of  property  of  which  the  wife  was  pos- 
sessed, or  might  become  possessed,  during  the  coverture,  — an  absolute 
right  to  the  personal  estate,  a  right  to  her  choses  in  action  if  he  reduced 
them  into  possession,  and  a  right  to  the  rents  and  profits  of  her  real 
estate.  The  law  gave  the  husband  this  enjoyment  in  consideration  of 
the  obligation  he  incurred  in  marriage  to  maintain  his  wife  and  the 
children  of  the  marriage;  but  there  was  no  security  for  the  husband 
performing  his  part  of  the  bargain.  He  might  alien  all  the  property 
coming  to  him  jure  mariti ;  he  might  become  bankrupt;  and  in  view 
of  such  contingencies  the  Court  of  Chancery,  with  a  parental  care  for 
the  married  woman,  at  an  early  period  required  of  the  husband,  if  he 
had  to  come  to  the  Court  to  get  his  wife's  fortune,  that  he  should,  as  a 
condition  of  getting  it,  make  a  provision  out  of  it  for  his  wife  and 
children,  —  that,  seeking  equit}',  he  should  do  equity.     If  the  husband 


R.  C.  VOL.  XII.]  SECT.  II.  —  PROPERTY.  781 

Hoi.  S,  7.  —  Ladj  Elibaak  t.  IContdlim ;  Mnzniy  v.  Lord  SUbank.  —  Kotes. 

could  lay  hold  of  the  property  without  the  aid  of  equity,  he  might,  — 
80  far  equity  respected  the  law ;  but  if  he  could  uot,  if  it  was  an  equi- 
table cJiose  in  action,  or  the  property  was  vested  in  trustees,  and  the 
trustees  declined  (as  they  were  in  equity  entitled  to  decline)  to  pay  it 
over  to  him:  In  re  Swan  (1864),  2  H.  db  M.  34,  37 ;  or  if  it  was  a  trust 
term :  Hanson  v.  Keating  (1844),  4  Hare,  1 ;  or  rents  of  real  estate 
paid  into  Court :  Freeman  v.  Fairlie  (1847),  11  Jur.  447,  —  the  husband 
had  to  submit  to  the  Court's  terms.  In  the  principal  c^ise  of  Lady 
Elibank  v.  Montolieu,  Lord  Eldon  greatly  amplified  the  jurisdiction 
by  holding  that  the  wife  might  herself  actively  assert  her  equity  as 
plaintiff  in  a  suit  without  waiting  for  the  husband's  initiative.  So, 
too,  if  the  assignee  of  the  husband  had  to  come  into  the  equitable  juris- 
diction to  obtain  the  benefit  of  the  property,  the  Court  would  not  apply 
it  to  the  use  of  the  husband,  and  leave  the  wife,  as  Lord  Eosslyn  said, 
to  starve.  But  an  important  distinction  exists  with  regard  to  such 
assignee,  according  as  the  interest  of  the  wife  —  the  subject  of  the  jxis 
mariti —  is  a  life  interest  or  an  absolute  interest. 

A  life  interest  belonging  to  the  wife  is  supposed  to  be  given  to  the 
husband  to  maintain  his  wife;  and  so  long  as  he  does  so,  the  wife  is 
not  entitled  to  any  provision  out  of  it.  He  may  assign  it  for  value, 
and  the  assignment  is  good  against  the  wife:  Life  Association  of  Scot- 
land V.  Siddal  (1861),  3  De  G.  F.  &  J.,  271,  276;  even  if  he  is  not 
maintaining  his  wife.  For  the  assignee  cannot  be  expected  to  know 
the  state  of  circumstances  between  the  husband  and  wife.  Tidd  v. 
Lister  (1862),  10  Hare,  140.  But  if  the  husband  becomes  bankrupt: 
Sturgis  v.  Champneys  (1839),  B  My.  &  Cr.  97;  or  deserts  his  wife 
without  providing  for  her:  Watkyns  v.  Watkyns  (1740),  2  Atk.  96;  or 
has  forced  the  wife  to  separate  from  him  by  his  cruel  usage :  Oxenden 
V.  Oxenden^  2  Vern.  493,  —  the  wife's  equity  attaches;  for  the  husband 
has  not  kept  the  implied  condition  on  which  the  law  gives  him  the  jus 
mariti. 

Where  the  wife  has  an  absolute  interest,  her  right  to  insist  upon  a 
settlement  being  made  upon  herself  and  her  children  is  not  affected  by 
her  husband's  acts  and  conduct.  A  married  woman  has  an  equity  to  a 
settlement,  however  small  the  sum.  In  re  Kincaird^s  Trusts  (1853), 
1  Drew.  326.  It  is  the  wife's  equity  to  a  settlement,  and  she  may 
waive  it;  but  if  she  claims  it,  the  settlement  will  always  be  extended 
to  her  children:  Johnson  v.  Johnson  (1820),  1  Jac.  &  W.  472;  even  by 
a  former  marriage:  Connington  v.  Gilliatt,  W.  N.  1876,  p.  276.  The 
children  have,  however,  no  independent  right  to  assert  it  themselves, 
unless  the  husband  has  agreed  to  make  a  settlement  or  the  wife  has  got 
a  decree.  If  the  wife  dies  before  decree  or  insistence  on  her  right  in 
an  action,  the  children's  right  is  gone. 
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The  general  rule  is  to  settle  one-half  of  the  property ;  bat  the  amount 
depends  on  the  circumstances  of  each  case^  —  the  husband's  condact, 
the  wife's  means. 

As  to  the  effect  of  a  separation,  see  Eedes  y.  Eedes  (1841),  11  Sim. 
569;  Coster  v.  Coster  (1839),  9  Sim.  597;  Greedy  v.  Lavender  (1850), 
13  Beav.  62;  Boxall  v.  Boxall  (1884),  27  Ch.  D.  220,  63  L.  J.  Ch. 
838,  51  L.  T.  771,  32  W.  R.  896. 

Questions  of  equity  to  a  settlement  are  inapplicable  as  between  per- 
sons married  after  the  coming  into  operation  of  the  Married  Women's 
Property  Act  1882  (1  January,  1883).  As  to  the  effect  of  this  Act 
upon  contracts,  see  notes  to  Fike  v.  Fitzgibbon,  Martin  v.  Fitzgibbon, 
No.  5  of '*  Contract,"  6  R.  C.  p.  67  et  seq.  The  effect  of  section  19  of 
the  Act  (45  &  46  Vict.  c.  75)  has  been  held  to  be  to  exclude  from  the 
operation  of  the  Act  property  which  has  been  settled  by  the  husband 
alone,  and  so  far  presents  a  curious  survival  of  the  marital  right.  See 
Hancock  v.  Hancock  (C.  A.  1888),  38  Ch.  D.  78,  57  L.  J.  Cb.  396, 
57  L.  T.  906,  36  W.  R.  417;  Stevens  v.  Trevor  Garrick  (1893),  1893, 
2  Ch.  307,  62  L.  J.Ch.  660,  69  L.  T.  11,  41  W.  R.  412. 

AMERICAN  NOTES. 

The  doctrine  of  "  equity  of  settlement,"  although  no  longer  applicable  gen- 
erally in  this  country  on  account  of  the  Married  Women's  Acts  giving  them 
ownership  and  control  of  their  own  property,  was  recognized  at  an  early  day, 
and  probably  still  subsists  in  those  few  States  where  the  wife's  status  is  that 
of  the  common  law  and  equity.  Mr.  Pomeroy  cites  this  case,  and  refers,  as 
sustaining  the  doctrine,  to  Davis  v.  Newton,  6  Metcalf  (Mass.),  544 ;  Glen  y. 
Fisher,  6  Johnson  Chancery  (N.  Y.),  33 ;  10  Am.  Dec  810 ;  Durr  v.  Bowyer, 
2  M'Cord  Equity  (So.  Car.),  S6S]  DuvaU  v.  Farmers'  Bank,  4  GiU  &  John- 
son (Maryland),  282;  23  Am.  Dec.  558;  Chase  v.  Palmer,  25  Maine,  342; 
Barron  v.  Barron,  24  Vermont,  875,  and  some  others  in  the  same  Courts.  He 
treats  the  doctrine  as  obsolete  in  most  States,  because  the  right  ^  is  already 
more  completely  secured  to  her  by  the  statutes." 
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Section  III.  —  Divorce  and  Sq)aration. 

NO.  8.— BEENSTEIN  v.  BERNSTEIN. 
(0.  A.  1893.) 

RULE. 

A  MATRIMONIAL  offence  may  be  condoned,  although  the 
guilty  party  conceals  from  the  other  the  commission  of 
other  matrimonial  offences. 

Where  a  petition  for  divorce  is  dismissed,  the  claim  for 
damages  falls  with  the  petition. 

Bernstein  v.  Bernstein; 

63  L.  J.  P.  D.  &  A.  3>ie  (8.  0.  1893,  P.  D.  29S;  69  L.  T.  613). 

Divorce,  —  Condonation.  —  Claim  for  Damages  Barred.  [8] 

The  petitioner  claimed  a  divorce  from  his  wife,  on  the  ground  of  her  adultery 
with  two  co-respondents,  T.  and  S.,  and  damages  from  T.  At  the  trial  adul- 
tery with  both  was  proved,  and  it  was  also  proved  that  the  petitioner  had  con- 
doned the  adultery  with  T.,  but  that  at  the  time  of  that  condonation  he  did  not 
know  of  the  adultery  with  S.  The  President  granted  a  decree  nisi  against  S.* 
and  there  was  no  appeal  on  that  {loint.  He  also  dismissed  the  petition  as  againat 
T.  with  costs  on  the  ground  of  condonation,  and  refused  to  entertain  the  claim 
for  damages.  The  petitioner  appealed  from  thici  part  of  the  judgment :  Held 
(affirming  the  decision  of  Sir  F.  Jeune),  that  in  order  to  constitute 
'condonation,  a  husband  need  not  at  the  time  when  he  forgave  her  any  [*  4] 
particular  act  be  aware  of  all  the  acts  of  adultery  committed  by  his  wife, 
and  that  there  had  been  legal  condonation.  Although  before  the  Act  of  1857 
condonation  was  no  defence  to  an  action  for  criminal  conversation,  it  was  under 
that  Act  a  ground  for  dismissing  a  petition  which  asked  for  damages  against  a 
co-respondent  as  well  as  a  divorce ;  the  claim  for  damages  was  ancillary  to  and 
dependent  on  the  petition,  and  fell  with  it ;  and  the  Court  had  power  to  dis- 
miss the  petition  with  costs,  although  adultery  had  been  proved. 

This  was  an  appeal  by  the  petitioner  from  a  judgment  of  the 
President  of  the  Probate  and  Divorce  Division  in  a  suit  by  a  hus- 
band against  his  wife,  in  which  he  prayed  for  a  divorce  on  the 
ground  of  her  adultery  with  two  co-respondents,  Sampson  and 
Turner;  and  he  also  claimed  damages  against  Turner,  and  costs 
against  both  co-respondents.     Mrs.  Bernstein  and  Turner  denied 
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the  charges  of  adultery,  and  Turner  alleged  condonation  by  the 
petitioner  of  the  adultery  complained  of  with  him.  At  the  trial 
it  was  found  by  the  jury  that  adultery  had  been  committed  with 
both  the  co-respondents;  that  the  petitioner  had  condoned  the 
adultery  with  Turner,  but  that  at  the  time  of  that  condonation  he 
did  not  know  of  the  adultery  with  Sampson.  They  did  not  assess 
any  damages  against  Turner.  Sir  F.  Jeune  granted  a  decree  nisi 
against  Sampson,  and  no  question  was  raised  on  that  part  of  the 
judgment  He  also  dismissed  the  petition  against  Turner  with 
costs,  on  the  ground  that  the  husband  had  condoned  the  adultery 
with  him,  and  refused  to  entertain  the  claim  for  damages  against 
him. 

The  petitioner  now  asked  for  a  new  trial  and  argued  that  the 
learned  Judge  should  have  directed  the  jury  —  first,  that,  there 
was  no  evidence  to  support  the  answer  of  the  co-respondent  Turner 
alleging  condonation;  secondly,  that  Turner  was  not  entitled  to 
rely  on  condonation  as  an  answer  to  the  claim  for  damages  included 
in  the  petition ;  and,  thirdly,  that  they  must  assess  some  damages 
against  Turner.  In  the  alternative  he  asked  for  an  order  that  the 
judgment  might  be  varied  upon  the  ground  that  the  learned  Judge 
was  wrong  upon  the  findings  of  the  jury  in  ordering  that,  as  against 
the  co-respondent  Turner,  the  petition  should  be  dismissed  with 
costs;  and  for  an  order  for  a  decree  nisi  and  nominal  damages 
with  costs  as  against  him,  including  the  costs  of  the  appeal 

Henry  Kisch  and  H.  J.  Turrell  for  the  appellant  —  First,  there 
has  been  no  condonation  by  the  husband  in  this  case,  because  con- 
donation implies  a  knowledge  of  all  previous  adulteries.  It  is 
quite  conceivable  that  a  husband  might  be  willing  to  forgive  one 
offence  if  it  stood  alone,  yet  might  not  be  willing  to  forgive  it  if  it 
were  one  of  several,  because  he  might  infer  from  the  repetition  of 
the  offence  that  the  woman  was  an  abandoned  woman.  Dempster 
V.  Dempster,  2  Sw.  &  Tr.  438 ;  31  L.  J.  P.  &  M.  20. 

[LiNDLEY,  L.  J.  —  That  proposition  might  be  right  as  between 
husband  and  wife,  and  yet  not  right  as  against  the  co-respondent] 

Alexandre  v.  Alexandre,  39  L.  J.  P.  &  M.  84,  seems  to  be 
inconsistent  with  Dempster  v.  Dempster,  which  was  not  cited,  btit 
it  is  not  really  a  decision  on  the  point,  which  was  assumed  and 
not  argued.  The  Divorce  Act  throws  no  light  upon  the  legal 
signification  of  condonation. 

Secondly,  condonation  is  not  an  answer  to  a  claim  for  damages 
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against  the  co-respondent  —  Pomero  v.  Pamero,  54  L.  J.  P.  D. 
&  A.  93;  10  P.  D.  174.  Actions  for  criminal  conversation  are 
abolished  by  section  59  of  the  Divorce  Act,  but  they  are  kept  alive 
in  effect  by  section  33,  which  provides  that  the  same  procedure 
shall  be  followed.  The  claim  for  damages  is  the  modem  equiva-* 
lent  of  the  action  for  erim*  eon,,  to  which  condonation  was  not  a 
bar.  The  jury  not  having  given  any  damages  against  Turner,  that 
must  be  treated  as  a  verdict  for  nominal  damages;  but  it  was 
not  competent  for  the  Court  to  dismiss  Turner  from  the  suit — 
•  Selwyn's  Nisi  Prius,"  Vol.  L,  p.  9 ;  JVitUerv.  Henn,  4 Car. 
&  P.  494 ;  JRamsden  v.  Ramsdm  •  and  Lack,  2  Times  L  R  [♦  5] 
867 ;  Bromley  v.  Wallaee,  4  Esp.  237,  and  Feise  v.  Thompson, 
1  Taunt.  121.  The  direction  to  the  Court  under  section  30  to  dis- 
miss a  petition  for  dissolution  of  marriage  on  proof  of  condonation 
does  not  apply  to  a  petition  where  damages  are  claimed,  but  such 
petition  is  regulated  by  section  33.  Seddon  v.  Seddon,  2  Sw.  & 
Tr.  640,  31  K  J.  P.  &  M.  101,  which  was  followed  in  Bavenseroft 
V.  Havenscroft,  41  L  J.  P.  &  M.  28,  2  P.  &  D.  376,  would  seem 
to  be  opposed  to  this  view ;  but  those  cases  are  inconsistent  with 
Pomero  v.  Pomero  and  Ramsden  v.  JiamsderL 

In  JStortf  V.  Stori/,  57  L.  J.  P.  D.  &  A.  15,  12  P.  D.  196,  it 
was  assumed  tliat  condonation  might  be  a  bar  to  damages ;  but 
Pomero  v.  Pomero  was  not  cited. 

[LiNDLBY,  L.  J.  — The  reasoning  in  Norris  v.  Norris,  Zawson, 
and  Mason,  4  Sw.  &  Tr.  237,  30  L.  J.  P.  &  M.  Ill,  is  adverse  to 
Pomero  v.  Pomero,  and  that  seems  to  have  been  followed  since.  ] 

In  that  case  there  was  no  claim  for  damages.  With  regard  to 
the  question  of  costs,  the  Court  would  have  had  no  jurisdiction 
at  common  law,  under  the  circumstances,  to  make  the  petitioner 
pay  the  costs  of  the  co-respondent ;  and  it  is  submitted  that  sec- 
tion 51  of  the  Divorce  Act  has  no  application  to  that  part  of  the 
petition  which  relates  to  damages,  having  regard  to  section  33. 

Sir  K  Clarke,  Q.  C. ,  and  Bargrave  Deane,  for  Turner.  —  It  is 
sought  to  read  section  33  as  excluding  not  only  sections  28,  30, 
and  31,  but  also  section  51 ;  but  that  is  not  the  right  reading. 
The  proceeding  under  section  33  is  in  one  aspect  a  petition  for 
divorce  by  reason  of  the  wife's  adultery  with  the  co-respondent 
Turner,  and  in  another  aspect  a  claim  for  damages.  The  case 
must  be  treated  on  the  same  footing  as  if  Sampson  were  not  con- 
cerned in  it ;  and,  if  that  were  so,  the  petition  would  be  simply 
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dismissed  by  reason  of  tilie  condonation,  and  the  claim  for  damages 
would  fail.  Fomero  v.  Pomero  is  inoonaistent  with  the  current  of 
authority. 

Condonation  is  forgiveness  of  a  conjugal  offence  with  ftillknowl* 
edge  of  all  the  circumstances  of  the  particular  case  —  Peacock  f. 
Peacock,  1  Sw.  &  Tr.  183,  27  L.  J.  P.  &  M.  71.  There  is  no 
authority  for  saying  that  a  husband  cannot  condone  an  offence 
where  the  wife  has  been  guilty  of  other  offences  of  which  he  is 
ignorant 

[LiNDLEY,  L.  J.,  referred  to  Bramwell  v.  Bramwdl,  3  Hagg.  Ec 
619,  635;  and  Lopes,  L.J.,  referred  to  Keats  v.  Keats,  1  Sw.  & 
Tr.  334,  28  L.  J.  P.  &  M.  57.] 

After  condonation  the  offence  may  be  revived  as  against  the 
wife,  but  only  by  her  subsequent  misconduct —  Collins  v.  Collins, 
9  App.  Gas.  205.  Unless  there  has  been  revival,  a  petition  can- 
not be  founded  on  an  offence  which  has  been  condoned.  That  is 
the  present  state  of  the  law  under  the  Act  of  1857 ;  and  a  petition 
which  claims  damages  is  in  no  better  position  than  one  which 
does  not.  The  jury  found  that  there  was  condonation,  and  the 
Court  was  then  bound  to  dismiss  the  petition  against  Turner. 
Thereupon  the  claim  for  damages  fell  with  the  petition.  As 
regards  costs,  in  Adams  v.  Adams,  36  L.  J.  P.  &  M.  62,  L.  S. 
1  P.  &  D.  333,  the  petitioner  was  ordered  to  pay  the  costs  of  the 
co-respondent,  although  he  was  proved  to  have  committed  adul* 
tery,  and  a  verdict  of  one  farthing  was  given  against  him. 

Kisch,  in  reply.  — In  Adams  v.  Adams  there  was  conniv- 
ance, which  would  have  been  a  defence  to  an  action  for  criminal 
conversation. 

[He  also  referred  to  Turton  v.  Turton,  3  Hagg.  Ec.  338,  351, 
lyAguilar  v.  D'Aguilar,  1  Hagg.  Ec.  773,  786,  Bose  v.  Rose,  52 
L.  J.  P.  D.  &  A.  25,  8  P.  D.  98,  Darant  v.  DurarU,  1  Hagg.  Ec. 
752,  "  Bishop's  Law  of  Marriage  and  Divorce  "  (6th  ed.),  VoL  IL, 
ss.  44  and  66,  and  Calcraft  v.  The  Earl  of  Earborough,  4  Car. 
&  P.  499.]  Cur.  adv,  vult 

[*6]  •Lopes,  LJ.  (on  Aug.  7). — The  petitioner  prayed  for  a 
divorce  from  his  wife  on  the  ground  of  her  adultery  with  the 
two  co-respondents  (Turner  and  Sampson),  claiming  damages  from 
Turner  and  costs  against  both  co-respondents.  Divers  acts  of 
adultery  were  alleged  at  divers  times  and  divers  places  against 
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both  co-respondents.  The  respondent  and  the  co-respondent 
Turner  denied  the  charges  of  adultery,  and  Turner  set  up  con- 
donation by  the  petitioner  of  the  adultery  complained  of  with 
him.  Adultery  with  both  Turner  and  Sampson  was  proved.  At 
the  trial  it  was  proved  that  the  petitioner  had  condoned  the 
adultery  with  Turner,  but  it  was  also  proved  that  at  the  time  of 
that  condonation  he  did  not  know  of  the  adultery  with  Sampson. 
The  President,  after  hearing  the  evidence,  dismissed  the  petition 
against  Turner,  on  the  ground  that  the  petitioner  had  condoned 
the  adultery  of  his  wife  with  him,  and  refused  to  entertain  the 
claim  for  damages  made  by  the  petitioner  against  Turner,  and 
ordered  that  the  petitioner  should  pay  Turner's  costs.-  The  Presi- 
dent granted  a  decree  nisi  against  Sampson.  No  question  arises 
in  the  case  so  far  as  it  relates  to  Sampson.  Tlie  petitioner  now 
appeals  against  the  decision  of  the  President,  so  far  as  it  relates 
to  Turner,  on  the  following  grounds,  which  Mr.  Eisch  has  placed 
before  the  Court  with  great  force  and  clearness.  Mr.  Kisch,  on 
behalf  of  the  appellant,  contends  that  he  is  entitled  to  a  new  trial, 
because  the  President  misdirected  the  jury  in  not  telling  them, 
first,  that  there  was  no  evidence  of  legal  condonation  of  the  adul- 
tery with  Turner,  and  because  he  should  thereupon  have  granted 
a  decree  nisi;  secondly,  in  not  telling  the  jury  that  Turner  was 
not  entitled  to  rely  upon  condonation  as  an  answer  to  the  claim 
for  damages;  and,  thirdly,  in  not  telling  the  jury  that  they  must 
assess  damages  against  Turner,  whose  costs  the  petitioner  could 
not  be  legally  ordered  to  pay.  With  regard  to  the  first  point,  it 
was  contended  that  there  could  be  no  legal  condonation  of  the 
wife's  adultery  with  Turner,  however  complete  and  absolute  the 
forgiveness,  and  however  full  and  complete  the  knowledge  of  all 
the  circumstances  of  that  particular  offence,  if  at  the  time  of  that 
condonation  there  was  any  other  matrimonial  offence  of  the  wife 
unknown  to  the  husband  —  in  fact,  that  condonation,  to  be  legal 
and  effective,  involved  the  knowledge  by  the  husband  of  all  the 
adulteries  of  the  wife,  with  whomsoever  committed,  up  to  the 
time  of  the  condonation;  that  he  could  not  forgive  one  act  of 
adultery,  or  the  adultery  with  one  person,  all  the  facts  and  cir- 
cumstances of  which  he  well  knew,  and,  knowing,  elected  to  for- 
give and  resume  cohabitation  with  his  wife,  unless  he  also  knew 
all  her  matrimonial  delinquencies  then  existing.  This  view  of 
condonation  is  not  supported  by  the  Act  of  Parliament  (20  &  21 
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Vict,  c.  85)  which  now  regulates  all   proceedings  for  divorce, 
whether  it  be  a  mensa  et  thoro  or  a  vinculo,  nor,  I  think,  by  the 
authorities.     I  will  deal  first  with  the  Act.     Sections  27  and  28 
provide  the  new  remedy  for  dissolution  of  marriage.     They  create 
a  power  which  the  Ecclesiastical  Courts  did  not  possess,  a  power 
totally  new  in  England,  section  28  enacting  that  the  adulterer  is 
to  be  made  a  co-respondent,  and,  of  course,  the  adulterers,  if  more 
than  one.     Section  29  declares  it  to  be  the  duty  of  the  Court,  upon 
a  petition  for  dissolution  of  marriage,  to  satisfy  itself  not  only  of 
the  facts  charged  in  the  petition,  but  also,  amongst  other  things, 
*  whether  or  no  the  petitioner  has  condoned  the  adultery. "     I 
take  that  to  mean  the  particular  adultery  relied  upon,  alleged  to 
have  been  committed  with  the  particular  co-respondent  charged 
with  it.     This  is  made  more  clear  by  section  30,  which  deals  with 
the  dismissal  of  the  petition,  for  it  says  the  Court  shall  dismiss 
the  petition  if  it  finds  that  the  petitioner  "*  has  during  the  marriage 
condoned  the  adultery  complained  of.*     Complained  of  where? 
Surely   in   the  petition  and  with  the  particular  co-respondent 
charged  with  it,  not  adulteried  of  which  the  petitioner  then  had 
no  knowledge  and  could  not  complain.     Again,  section  31,  deal- 
ing with  the  power  of  the  Court  to  pronounce  a  decree  for  dis- 
solving the  marriage,  uses  the  words  **  has  condoned  the  adultery 
complained  of. "     I  infer  from  the  language  of  the  Act  that  the 
Legislature  contemplated  the  case  of  adulteries  known  to  the  hus- 
band and  complained  of,  and  not  other  adulteries  not  known, 
[*  7]  and  therefore  not  complained  *  of ;  the  former,  known  and 
capable  of  being  condoned  —  the  latter,  not  known  and  not 
capable  of  being  condoned ;  and,  with  this  state  of  things  in  their 
minds,  advisedly  provided  for  condonation  in  the  one  case  and 
non -condonation  in  the  other,  never  intending  that  no  efiTective 
condonation  should  be  possible  unless  all  the  matrimonial  offences 
existing  at  the  time  were  known  to  the  forgiving  party.     As  an 
abstract  proposition,  it  seems  to  me  most  unreasonable  to  say  that 
you  cannot  forgive  an  offence,  all  the  circumstances  of  which  you 
know,  unless  at  that  time  you  are  also  acquainted  with  other 
delinquencies  of  the  person  forgiven.     It  would  introduce  into 
forgiveness  such  uncertainty  —  such  a  power  of  retraction  and 
revocation  —  as  would  to  a  great  extent  make  forgiveness  no  for- 
giveness at  all.     I  now  proceed  to  deal  with  the  authorities. 
Dempster  v.  Dempster  was  decided  in  1861,  and  is  an  important 
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casa  It  seems  to  me  to  make  it  clear  that,  up  to  that  time,  the 
question  as  to  what  amount  of  knowledge  of  conjugal  offences  is 
necessary  to  constitute  legal  condonation  was  an  open  question,  upon 
which  the  learned  Judge  (Sir  0.  CrbsbwEll)  who  decided  that  Case 
had  not  himself  formed  a  concluded  opinion.  He  deals  with  Durant 
V.  Duranty  Turton  v.  Turton,  and  Bramwell  v.  Bramtvell,  and  says, 
•  If  the  dicta  from  Turton  v.  Turton  and  BrammU  v.  Bramwell  are 
to  be  taken  literally,  they  dispose  of  the  question ;  but,  if  they  are 
to  be  construed  with  reference  to  the  facts  of  those  cases,  and  with 
reference  to  Durant  v.  Durant,  they  seem  to  me  to  leave  it  an  open 
question  whether  adultery  by  a  husband  with  A  may  not  be  con- 
doned, although  he  had  previously  been  guilty  of  adultery  with 
B,  which,  at  the  time  of  the  alleged  condonation,  was  unknown 
to  the  wife.  In  1870  the  case  of  Alexandre  v.  Alexandre  (the 
Queen's  Proctor  intervening)  came  before  Lord  Penzance.  The 
petition  alleged  two  charges  of  adultery,  and  alleged  that  neither 
of  them  had  been  condoned.  The  Queen's  Proctor  intervened,  and 
proved  condonation  of  one  adultery  but  not  of  the  other,  and  the 
Court  made  a  decree  absolute  on  the  ground  of  uncondoned  adul- 
tery, notwithstanding  the  suppression  of  the  material  fact  of  con- 
donation of  the  other  adultery.  That  case  proceeds  on  the 
assumption  that  one  matrimonial  offence  may  be  condoned,  not- 
withstanding the  fact  that  at  the  time  of  such  condonation  there 
may  be  another  matrimonial  offence  unknown  to  the  other  party 
to  the  marriage.  Lord  Penzance  says :  **  As  regards  the  adultery 
which  resulted  in  the  birth  of  the  child,  I  think  the  facts  now 
disclosed  are  a  complete  answer  to  the  petitioner's  claim  to  a 
decree,  because  he  condoned  it.  But  there  is  another  charge  of 
adultery,  which  was  established  on  the  first  hearing,  and  which  is 
not  only  not  refuted  now,  but  is  really  supported  by  what  the 
respondent  has  told  us. '  Then  the  learned  Judge  proceeds :  *  Then 
substantially  the  charge  of  adultery  at  Buckingham  Place  is  proved ; 
and  what  answer  is  there  to  that  adultery  ?  It  has  never  been 
condoned,  because  the  husband  never  knew  of  it "  The  adultery 
in  Buckingham  Place  was  anterior  to  the  condoned  adultery,  but 
was  carefully  concealed  from  the  petitioner  when  he  condoned  the 
subsequent  adultery.  It  is  clear  to  my  mind  that  Lord  Penzance 
did  not  consider  that  to  constitute  legal  condonation  there  must  be 
knowledge  of  all  the  conjugal  delinquencies.  It  is  clear  he  took 
the  contrary  view.     In  1858  Peacock  v.  Peacock  was  decided.     It 
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was  a  petition  for  judicial  separation.  The  respondent,  amongst 
other  defences,  set  up  condonation.  The  Judge  Ordinary  (Sir 
C.  Cresswell)  explained  to  the  jury  that  condonation  signified 
forgiveness  of  a  conjugal  oflFence  with  full  knowledge  of  all  par- 
ticulars. It  was  not  suggested  that  the  forgiving  party  need  know 
more  than  all  the  particulars  of  the  particular  offence  forgiven. 
In  1859  Keats  v.  Keats  came  before  the  Court  The  respondent 
denied  the  adultery  and  pleaded  condonation,  and  the  Judge 
Ordinary,  addressing  the  jury  on  condonation,  said,  *  Condona- 
tion means  a  blotting  out  of  the  offence  imputed,  so  as  to  restore 
the  offending  party  to  the  position  which  he  or  she  occupied  before 
the  offence  was  committed.  *  "A  person  may  forgive  in  the  sense 
of  not  meaning  to  bear  ill-will,  or  not  seeking  to  punish,  still 

being  far  from  meaning  to  restore  the  guilty  party  to  his 
[•  8]  or  her  original  position.     A  *  master  may  forgive  a  clerk  or 

a  servant  who  has  robbed  him.  He  may  say,  *  I  forgive  you, ' 
without  having  the  slightest  intention  to  restore  him  to  the  posi- 
tion he  has  forfeited.  I  take  it  that  condonation  would  mean 
more  than  that  To  use  the  language  of  Lord  Stowell,  it  is  like 
the  releasing  a  debt ;  it  makes  it  as  if  the  debt  had  never  existed. 
Again,  with  reference  to  condonation,  it  has  been  held  that  the 
person  condoning  must  know  of  the  offence,  otherwise  he  cannot 
be  supposed  to  condone  it"  The  definition  of  condonation  given 
by  the  Judge  Ordinary  was  afterwards  sought  to  be  impeached 
before  the  full  Court,  but  the  attempt  failed.  It  will  be  observed 
that  the  learned  Judge  uses  the  words  **  blotting  out  of  the  offence 
imputed.*  Nothing  is  said  of  other  offences  not  known  at  the 
time  of  the  condonation,  the  existence  of  which  might  make  the 
condonation  inoperative.  It  appears  to  me  that  to  hold  condona- 
tion effectual  only  where  the  forgiving  party  knew  of  all  the  delin- 
quencies of  the  party  forgiven  would  lead  to  results  which  show 
that  such  cannot  be  the  true  meaning  of  legal  condonation.  An 
injured  husband  prays  dissolution  of  his  marriage  on  account  of 
his  wife's  adultery  with  A.;  the  wife  admits  the  adultery  and 
pleads  condonation ;  the  condonation  is  proved  and  petition  dis- 
missed. A  year  afterwards  the  same  injured  husband  prays  dis- 
solution of  his  marriage  on  account  of  his  wife's  adultery  with  B. 
Adultery  with  B.  is  proved,  such  adultery  being  before  the  con- 
doned adultery  with  A.  What  is  to  happen  ?  The  husband  con- 
doned the  adultery  with  A,  not  knowing  of  the  adultery  with 
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B. ;  the  condonation  cannot  be  recalled,  for  the  petition  has  been 
dismissed,  and  no  fresh  proceeding  can  be  taken  against  A.  If 
the  contention  of  the  appellant  here  was  maintained,  the  condona- 
tion of  the  adultery  with  A.  would  be  inoperative,  because  there 
was  existing  at  the  time  of  the  condonation  adultery  with  B. ,  of 
which  the  condoning  husband  knew  nothing.  But  if  the  condona- 
tion of  the  adulteiy  with  A.  is  to  be  operative  in  the  case  I  have 
put,  it  is  simply  operative,  if  the  plaintiff's  contention  is  sup- 
ported, because  there  have  been  two  petitions  instead  of  one,  mak- 
ing A.  and  B.  both  co-respondents*  Condonation  is  a  conclusion 
of  fact,  not  of  law,  and,  in  my  judgment,  means  the  complete 
forgiveness  and  blotting  out  of  a  conjugal  offence,  followed  by 
cohabitation,  the  whole  being  done  with  full  knowledge  of  all  the 
circumstances  of  the  particular  offence  forgiven.  The  husband, 
in  my  opinion,  need  not  be  aware  of  all  the  acts  of  adultery  com- 
mitted by  the  wife  when  he  forgives  her  any  particular  act  of 
adultery.  Condonation  means  a  full  and  absolute  forgiveness, 
with  knowledge  of  all  that  is  forgiven  —  it  does  not  operate  as  a 
forgiveness  of  other  unknown  adulteries ;  but,  on  the  other  hand, 
there  is  no  reason  why  it  should  not  stand  good,  although  the 
husband  has  since  been  made  aware  of  other  adulteries  committed 
by  the  wife,  which  were  unknown  to  him  at  the  time  of  the  con- 
donation, and  as  to  which  every  remedy  lemains.  On  this  point  I 
think  the  learned  President  rightly  directed  the  jury,  and  properly 
dismissed  the  petition  against  Turner,  so  far  as  it  related  to  the 
prayer  for  dissolution  of  the  marriage. 

But  it  is  said,  and  strongly  urged  as  a  second  point  by  the 
appellant,  that,  assuming  that  the  learned  President  was  right  in 
holding  that  there  was  evidence  of  condonation,  and  that  the  jury 
rightly  found  condonation,  still,  the  adultery  of  the  wife  with 
Turner  being  proved,  the  petitioner  was  entitled  to  damages,  not- 
withstanding the  condonation,  and  that  the  President  ought  so  to 
have  directed  the  jury.  It  was  contended  that  condonation  is  no 
bar  to  the  recovery  of  damages  where  the  adultery  is  proved  and 
damages  are  claimed,  but  that  the  same  principle  is  to  be  applied 
as  in  the  old  action  of  criminal  conversation.  It  is  necessary  to 
consider  the  law  applicable  to  the  old  action  of  criminal  conversa- 
tion, and  also  the  Act  of  Parliament,  and  especially  section  33  of 
that  Act  It  is  true  that  section  59  of  the  Act  abolishes  the  old 
action  of  criminal  conversation,  but,  inasmuch  as  the  principles 
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of  law  and  rules  of  practice  which  governed  it  are  to  apply  to  a 
claim  for  damages  substituted  for  it  by  section  33,  it  is  necessary 
to  consider  what  the  law  and  practice  were  upon  the  subject     The 

injured  husband  was  entitled  to  recover  compensation  in 
[*  9]  damages  for  the  loss  of  *  the  society,  comfort,  and  assistance 

of  his  wife  in  consequence  of  the  adultery.  The  injured 
husband  must  have  come  into  Court  with  clean  hands.  How  far 
his  misconduct  was  an  answer  to  the  action,  or  only  went  in  miti- 
gation of  damages,  was  a  question  about  which  different  opinions 
were  entertained.  The  wife  was  no  party  to  the  action.  If  illicit 
intercourse  was  had  with  the  wife  and  the  husband  was  not  privy 
to  it  at  the  time,  but  knew  of  it  afterwards,  and  then  received 
her  back,  the  subsequent  reconciliation  went  only  in  mitigation 
of  damages  —  per  Chief  Justice  De  Grey,  Howard  v.  Burtonwood, 
C.  B.  Sittings  at  Westminster,  Tr.  1776 ;  5  Bac.  Abr.  329.  This 
was  agreed  to  by  the  Court  in  Dvherly  v.  Greening,  4  T,  R  651, 
and  said  by  Mr.  Justice  Buller  in  that  case  to  be  settled  law. 
Therefore,  before  the  Act  of  Parliament,  most  clearly  condonation 
was  only  available  by  the  adulterer  in  mitigation  of  damages,  and 
was  no  answer  to  the  action ;  and  the  injured  husband,  however 
much  he  had  forgiven  his  wife,  could  bring  his  action  against  the 
adulterer  and  recover  damages,  the  condonation  only  going  in 
mitigation.  Now,  how  far  has  this  state  of  the  law  been  altered 
by  the  Act?  Section  59  abolishes  the  old  action  of  criminal 
conversation;  it  enacts  by  section  33,  as  regards  the  claim  for 
damages,  that  it  shall  be  heard  and  tried  on  the  same  principles, 
in  the  same  manner,  and  subject  to  the  same  or  the  like  rule^  and 
regulations,  as  actions  for  criminal  conversation  at  the  time  of  the 
Act  coming  into  operation  were  tried  and  decided  in  Courts  of 
law.  It  was  an  inseparable  incident  of  the  old  action  that  con- 
donation was  no  answer  to  the  action,  and  only  went  in  mitiga- 
tion of  the  damages.  Is  there  anything  in  the  Act  to  show  that 
this  state  of  the  law  was  no  longer  to  exist  ?  Sections  27  and  31 
deal  with  petitions  for  dissolution  of  marriage  in  cases  where  no 
damages  are  claimed,  section  30  enacting  that  in  case  the  peti- 
tioner has  condoned  the  adultery  complained  of,  then  the  Court 
shall  dismiss  the  petition.  That  the  Court  is  compelled  so  to 
proceed  where  no  damages  are  claimed  is  clear.  But  what  is  to 
happen  if  damages  are  claimed  ?  This  depends  on  the  construc- 
tion of  section  33.     That  section  permits  the  injured  husband  to 
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claim  damages  against  the  adulterer  in  a  petition  for  dissolution 
of  marriage  or  judicial  separation,  or  in  a  petition  limited  to 
damages  only.  Such  petition  is  to  be  served  on  the  alleged  adul- 
terer and  the  wife ;  and  then  follow  these  words :  *  And  the  claim 
made  by  every  such  petition  shall  be  heard  and  tried  on  the  same 
principles,  in  the  same  manner,  and  subject  to  the  same  or  the 
like  rules  and  regulations  as  actions  for  criminal  conversation  are 
now  tried  and  decided  in  Courts  of  common  law;  and  all  the 
enactments  herein  contained  with  reference  to  the  hearing  and 
decision  of  petitions  to  the  Court  shall,  so  far  as  may  be  neces- 
sary, be  deemed  applicable  to  the  hearing  and  decision  of  petitions 
presented  under  this  enactment*  Did  the  Legislature,  when  it 
said  that  the  claim  made  by  every  such  petition  was  to  be  heard 
and  tried  on  the  same  principles  as  actions  for  criminal  conver- 
sation, intend  to  mak^  condonation  which  had  never  before  been 
a  defence  in  actions  of  criminal  conversation,  an  answer  to  the 
claim  for  damages  ?  If  there  was  nothing  more  in  the  section,  I 
should  say  certainly  not;  but  then  follow  these  words :  "  And  all 
the  enactments  herein  contained  with  reference  to  the  hearing  and 
decision  of  petitions  to  the  Court  shall,  so  far  as  may  be  necessary, 
be  deemed  applicable  to  the  hearing  and  decision  of  petitions  pre- 
sented under  this  enactment  *  This  drives  me  back  to  section  30, 
and  there  it  is  made  imperative  on  this  Court  to  dismiss  the  peti- 
tion if  satisfied  that  the  petitioner  has  condoned  the  adultery  com- 
plained of.  Here  is  the  crucial  question:  Does  the  claim  for 
damages  when  condonation  is  proved  fall  with  the  petition  or  does 
it  survive  ?  I  have  felt  difficulty  in  giving  an  effect  to  condona- 
tion since  the  Act  of  Parliament,  which  it  never  possessed  before, 
having  regard  to  the  words  of  the  33rd  section.  The  chief  diffi- 
culty arises  in  the  case  of  a  petition  limited  to  damages  only, 
when  the  dissolution  of  the  marriage  is  not  prayed  and  the 
adulterer  sets  up  the  condonation  of  the  wife.  If  effect  is 
given  to  section  30  the  Court  is  *  compelled  to  dismiss  the  [♦  10] 
petition.  The  strongest  ground,  in  my  judgment,  for  think- 
ing that  the  claim  for  damages  falls  with  the  petition  where  con- 
donation is  proved  is  this :  Under  section  30  the  petition  is  to  be 
dismissed  in  the  following  cases  —  first,  if  the  Court  is  not  satis- 
fied that  the  alleged  adultery  has  been  committed;  secondly,  if 
the  petitioner  has,  during  the  marriage,  been  accessory  to  or  con- 
niving at  the  adultery  of  the  other  party  to  the  marriage ;  thirdly. 
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if  he  has  condoned  the  adultery  complained  of ;  and,  fourthly,  if 
the  petition  is  presented  in  collusion  with  either  of  the  respon- 
dents. In  the  first  two  cases  a  good  defence  to  the  old  action  of 
criminal  conversation  would  have  existed  at  common  law,  yet 
condonation  is  put  on  the  same  footing  as  these  cases.  This  leads 
me  to  think  the  Legislature  intended  to  remodel  the  law  in  respect 
of  condonation,  and  to  make  condonation  a  ground  for  dismissing 
a  petition  claiming  damages  if  condonation  was  proved,  just  as  if 
the  alleged  adultery  had  not  been  proved,  or  it  had  been  proved 
that  the  petitioner  had  connived  at  the  adultery  of  the  other  party 
to  the  marriage.  I  read  the  words  at  the  end  of  section  30  thus: 
"  Then  and  in  any  of  the  said  cases  the  Court  shall  dismiss  the 
said  petition,"  whether  it  contains  a  claim  for  damages  or  not, 
including  in  the  category  condonation.  I  come,  therefore,  to  the 
conclusion  that,  on  the  true  construction  of  the  Act  of  Parliament, 
the  claim  for  damages  is  ancillary  to  and  dependent  on  the  peti- 
tion, and  falls  with  it.  It  is  to  be  observed,  too,  that  the 
damages,  when  recovered,  are  to  be  placed  under  the  control  of 
the  Court  The  claim,  too,  for  damages,  if  the  petition  is  for 
damages  only,  must  be  made  by  petition,  and  it  is  therefore  a 
petition  within  section  30.  It  would  be,  too,  somewhat  inconsis- 
tent with  the  definition  I  have  given  of  condonation  implying  an 
absolute  and  complete  forgiveness  of  the  offence  complained  of, 
followed  by  cohabitation,  to  hold  that  the  injured  spouse  was  still 
entitled  to  be  compensated  in  damages;  it  would  be  analogous  to 
holding  that  a  creditor  could  sue  for  a  debt  which  he  had  released. 
I  will  now  deal  with  the  autfaorities  which  seem  to  me  to  favour 
the  construction  which  I  have  placed  upon  the  Act  of  Parliament 
The  two  directly  in  point  are  Pomero  v.  Pomero,  decided  in  1884, 
and  Story  v.  Story,  decided  in  1887,  taking  different  views  of  the 
matter  in  controversy.  But  of  those  cases  presently ;  I  will  first 
deal  with  earlier  cases.  Norris  v.  Norris,  decided  in  1861,  was  a 
petition  for  dissolution  of  marriage  where  condonation  was  set  up. 
There  was  no  claim  for  damages,  and  the  decision  was  on  section 
34  of  the  Act  in  respect  of  costs.  The  Judge  Ordinary  said,  "  The 
petitioner,  by  condoning  his  wife's  adultery  with  Law  son,  has 
waived  all  right  to  any  proceedings  against  him  in  this  Court. ' 
Seddon  v.  Seddon  was  before  the  Court  in  1860.  It  was  a  petition 
for  dissolution  of  marriage  on  the  ground  of  the  wife's  adultery, 
claiming  £3000  damages  against  the  co-respondent     The  answer 
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charged  that  the  petitioner,  by  his  wilful  neglect  and  misconduct, 
had  conduced  to  the  adultery  of  the  respondent,  and  counter -charged 
adultery.  It  was  contended  in  argument  that  a  co-respondent  is 
precluded  by  the  terms  of  section  33  of  the  Act  from  pleading 
such  matters  in  answer  to  a  petition  in  which  the  husband  claims 
damages.  In  the  course  of  the  argument  the  Judge  Ordinary  asked 
the  counsel  this  question :  **  Suppose  a  petition  claims  damages, 
and  the  adultery  is  clearly  proved,  but  there  is  proof  also  of 
such  misconduct  on  the  part  of  the  husband  as  would  induce  the 
Court  to  refuse  a  divorce,  would  the  petitioner  be  entitled  to  his 
damages  ? "  The  learned  counsel  said  **  Yes.  *  Whereupon  the 
Judge  Ordinary  said,  "  He  certainly  would  not,  if  the  Court  is  to 
treat  the  claim  for  damages  as  an  action  for  crim.  con. ;  for,  the 
petition  being  dismissed,  he  would  be  in  the  position  of  a  non* 
suited  plaintiff."  This  is  strong  to  show  the  view  the  Judge 
Ordinary  took  of  section  33.  Ramsden  v.  JRamsden  and  Luck 
and  Bamsden  v.  Bamsden,  in  1886,  were  two  suits  which  had 
been  consolidated ;  the  one  was  a  suit  to  recover  damages  by  the 
husband  against  Luck,  not  praying  for  a  dissolution  of  the  mar- 
riage ;  the  other  by  the  wife  against  the  husband  for  dissolution 
of  the  marriage,  on  the  ground  of  his  adultery  and  cruelty. 
•With  regard  to  the  adultery  charged  by  the  wife  against  [•  11] 
the  husband,  he  set  up  condonation.  The  adultery  by  Luck 
with  the  wife  was  admitted.  The  jury  found  that  Ramsden,  the 
husband,  had  committed  adultery;  that  the  adultery  had  been 
condoned  by  the  wife,  but  that  it  had  been  revived  by  the  cruelty 
of  the  husband  subsequent  to  the  condonation.  They  further 
found  that  Mrs.  Samsden  and  Luck  had  committed  adultery,  and 
they  assessed  damages  against  Luck  and  in  favour  of  Bamsden  at 
one  farthing.  The  President  dismissed  Mrs.  Bamsden's  petition 
on  account  of  her  adultery,  but  gave  her  costs  against  her  hus- 
band. In  the  suit  of  Bamsden  against  Luck,  he  directed  that 
each  party  should  pay  his  own  costs,  and  does  not  appear  to  have 
given  judgment  for  one  farthing.  I  now  come  to  the  two  cases  of 
Pomero  v.  Pomero  and  Story  v.  Story,  These  cases  are  directly  in 
point  The  first  was  a  husband's  petition  for  dissolution,  and  for 
damages  against  the  co-respondent  The  petitioner  admitted  in 
his  evidence  that  he  had  condoned  his  wife's  adultery  and  taken 
her  back  to  live  with  him.  It  was  urged  that  condonation  of 
adultery  committed  by  a  wife  with  a  particular  person  was  a  bar 
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to  any  proceedings  in  the  Court  by  the  husbcmd  against  that  per- 
son. Mr.  Justice  Butt  thought  section  33  of  the  Act  clear,  and 
said  a  great  hardship  would  be  inflicted  by  depriving  a  husband 
who  had  pardoned  his  wife  of  all  remedy  against  the  adulterer. 
He  cites  section  33,  and  then  says  condonation  was  no  bar  to  the 
action  for  criminal  conversation,  and  therefore,  although  condona- 
tion is  proved  and  admitted,  the  case  must-  go  to  the  jury  on  the 
issue  of  connivance,  and,  if  necessary,  to  assess  the  damages. 
The  case  does  not  appear  to  have  been  very  elaborately  argued,  and 
the  only  authority  cited  was  Norris  v.  Norrxs.  It  was  decided  in 
1884,  and  in  1887  the  case  of  Story  v.  Story  was  heard  by  Sir 
James  Hannen.  It  was  a  suit  by  the  husband  for  dissolution  of 
his  marriage  with  the  respondent,  on  the  ground  of  her  adultery 
with  the  co-respondent,  and  claimed  damagea  The  respondent 
in  her  answer  pleaded  condonation,  and  counter-charged  adultery, 
which  the  petitioner  did  not  deny,  but  pleaded  that  the  respondent 
had  condoned  the  offence  and  lived  with  him  afterwards.  The 
jury  found  that  the  respondent  and  co-respondent  had  committed 
adultery,  and  that  the  petitioner  had  not  connived  at  nor  condoned 
the  adultery.  They  assessed  the  damages  at  £300.  The  petitioner 
admitted  his  own  adultery  with  a  maid-servant,  which  was  con- 
doned by  the  wife.  The  learned  Judge  came  to  the  conclusion 
that  the  petitioner,  having  shown  himself  regardless  of  the  marital 
tie,  was  not  entitled  to  come  to  the  Court  and  claim  a  release 
from  the  marriage  bond,  and  dismissed  the  petition.  Counsel  for 
the  petitioner  inquired  as  to  the  damages.  The  President  said, 
"  They  go  with  my  decision  on  the  petition.  As  the  petition  is 
dismissed  the  petitioner  is  not  entitled  to  damages. "  The  case  of 
Pomero  v.  Pomero  was  not  cited.  These  two  cases  are  directly  in 
point,  and  are  in  direct  conflict  with  each  other.  I  have  to  decide 
which  is  to  be  followed.  Story  v.  Story  is  decided  in  accordance 
with  the  construction  which  I  place  upon  the  Act  of  Parliament, 
and  seems  to  me  to  be  consonant  with  the  authorities,  and  I  am 
told  it  is  in  harmony  with  the  practice  of  the  Court.  I  think  the 
claim  for  damages  falls  with  the  petition.  Story  v.  Story  ought, 
in  my  judgment,  to  be  followed,  and  Pomero  v.  Pomero  overruled. 
With  regard  to  section  51,  I  have  no  doubt  that  it  confers  upon 
the  Court  the  power  to  deal  with  the  costs,  whether  damages  be 
claimed  or  not  The  result  is  that  the  judgment  of  the  President 
must  be  afiBnned,  and  the  appeal  dismissed  with  costs. 
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Smith,  L  J.  — This  is  an  appeal  from  the  judgment  of  Sir  F. 
Jeune  in  a  suit  by  a  husband  against  his  wife  for  divorce,  wherein 
he  charged  her  with  having  committed  adultery  with  two  co- 
respondents, Sampson  and  Turner,  and  he  also  claimed  damages 
against  Turner.  The  learned  Judge  dismissed  the  petition  against 
Turner,  or,  to  state  it  more  accurately,  dismissed  him  from  the 
suit  upon  the  ground  that  it  was  established  that  the  petitioner 
had  condoned  his  wife's  adultery  with  him,  and  he  also 
adjudged  that  *  the  petitioner  should  pay  Turner's  costs.  [*  12] 
As  regards  the  case  against  the  co-respondent  Sampson,  a 
decree  nisi  was  granted,  and  no  question  arises  on  this  appeal 
thereon.  Mr.  Kisch,  who  argued  the  petitioner's  case  with  great 
ability,  asserted  that  this  judgment  was  erroneous  —  first,  because 
there  was  no  evidence  to  constitute  condonation  by  the  petitioner 
of  the  adultery  of  his  wife  with  Turner,  and  inasmuch  as  Turner's 
adultery  had  been  proved  he  should  not  have  been  dismissed  from 
the  suit;  and,  secondly,  upon  the  ground  that,  as  damages  were 
claimed  by  the  petitioner  against  Turner,  who  had  been  proved  to 
have  committed  the  adultery  charged,  the  petitioner  was  entitled 
as  of  right  to  a  verdict  and  judgment  for  at  least  nominal  damages 
against  him,  and  consequently  the  petitioner  could  not  be  ordered 
to  pay  his  costs.  The  short  facts  which  raise  the  first  point  are 
these  —  It  was  proved  that  the  petitioner,  with  full  knowledge  of 
his  wife's  adultery  with  Turner,  forgave  it  and  resumed  cohabita* 
tion  with  her,  but  it  was  argued  that,  inasmuch  as  when  he  did 
80  he  did  not  know  of  the  adultery  which  had  then  taken  place 
between  his  wife  and  the  other  co-respondent  (Sampson),  there 
could  be  no  condonation  of  the  adultery  with  Turner,  for  to  con- 
stitute condonation  the  husband  must  forgive  all  adulteries  of  his 
wife,  whether  known  or  not  at  that  time.  This  relised  a  point 
which  was  new  to  me,  but  as  it  has  been  raised  it  must  be 
examined.  I  first  turn  to  the  Divorce  and  Matrimonial  Causes 
Act,  1857  (20  &  21  Vict,  c.  85),  which  founded  the  present 
Divorce  Court  and  its  proceedings.  Section  27  deals  with  the 
presentation  of  a  petition  for  a  divorce  by  husband  against  wife, 
or  vice  versa,  in  which  damages  are  not  claimed.  Section  28 
enacts  that,  unless  excused,  the  husband  in  such  petition  shall 
make  the  alleged  adulterer  co-respondent.  That  means  the  alleged 
adulterers  are  to  be  made  co-respondents  if  there  are  more  than 
one;  and  it  appears  to  me  that  in  such  circumstances  the  case 
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against  each  is  separate  and  distinct  Section  29  enacts  that  the 
Court  upon  such  petition  is  to  satisfy  itself  as  far  as  it  reason- 
ably can  whether  the  petitioner  has  connived  at  or  condoned  the 
adultery  —  that  means  the  separate  adulteries  charged  if  more 
than  one  —  and  also  to  inquire  into  counter-charges  (if  any) ;  and 
section  30  enacts,  amongst  other  things,  that  if  the  petitioner  has 
connived  at  or  condoned  the  adultery  complained  of  —  that  is, 
the  separate  and  distinct  adulteries  complained  of  in  the  petition, 
if  more  than  one  —  the  Court  shall  dismiss  the  petition. 

But  Mr.  Kisch  says  that  to  constitute  condonation  the  whole  of 
the  adulteries  actually  committed  by  the  wife  must  be  condoned, 
whether  known  or  not,  or  complained  of  or  not  in  the  petition  — 
that  condonation  is  the  forgiveness  of  the  wife  of  all  her  adul- 
teries, and  not  the  forgiveness  of  the  co-respondent;  and  that 
unless  the  husband  knows  of  all  the  adulteries  his  wife  has  com- 
mitted when  he  forgave  a  particular  adultery  and  resumed  cohabi- 
tation, it  is  not  condonation  at  all,  for  in  such  circumstances  he 
does  not  blot  out  all  the  offences  of  his  wife  which  alone  consti- 
tutes condonation. 

He  also  says  that  unless  the  husband  is  informed  of  all  the 
adulteries  of  his  wife  when  he  forgives  a  particular  adultery,  he 
is  led  to  do  so  under  circumstances  which  cause  the  forgiveness 
of  the  particular  adultery  not  to  be  a  forgiveness  at  all.  It  seems 
to  me  that  as  to  this  the  most  which  can  be  said  is  that  he  might 
not  have  forgiven  the  particular  adultery  if  he  had  known  of  all, 
but  I  do  not  understand  how  it  can  be  said  that  it  is  not  any 
forgiveness  at  all. 

Test  the  correctness  of  these  propositions  in  this  way.  Petition 
by  a  husband  against  a  wife  charging  adultery  with  co-respondent 
A.  Defence  by  A.  that  this  adultery  has  been  condoned  by  the 
petitioner.  Did  any  one  ever  hear  of  a  reply  by  a  petitioner  by 
way  of  confession  and  avoidance  to  such  a  defence  —  ''I  admit  that 
I  have  forgiven  and  condoned  my  wife's  adultery  with  you,  but 
when  I  did  so  I  did  not  know  that  my  wife  had  also  committed 
adultery  with  X. ,  Y. ,  and  Z. ,  and  therefore  I  have  not  condoned 
the  adultery  with  you  ?*  Yet,  if  Mr.  Kisch  is  correct,  this  would 
be  a  good  reply.  No  such  replication  can  be  found  in  the  books, 
although  circumstances  must,  on  very  many  occasions, 
[*  13]  have  existed,  whereby  *  to  get  rid  of  a  defence  of  condona- 
tion if  the  proposition  is  sound. 
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The  cases  of  Durant  v.  Durante  Turton  v.  Turton,  and  Bram- 
well  V.  Bramwdly  wherein  somewhat  equivocal  language  was  used> 
were  cited  to  support  the  point  insisted  upon,  and  also  the  case  of 
Dempster  v.  Dempster,  where  Sir  Cresswell  Cresswbll  pointed 
to  the  two  constructions  which  could  be  placed  upon  the  language 
so  used,  and  where  he  left  the  point  undecided. 

In  my  judgment,  the  law  as  to  condonation  was  accurately  and 
clearly  stated  by  Sir  Cresswell  Cresswell  in  Keats  v.  Keats, 
where  he  described  it "  as  a  blotting  out  of  the  offence  imputed 
80  as  to  restore  the  offending  party  to  the  position  which  he  or  she 
occupied  before  the  offence  was  committed" ;  and  again  in  Feacock 
V.  Peacock,  where  it  is  described  as  the  forgiveness  of  a  conjugal 
offence  with  the  full  knowledge  of  all  the  circumstances  attending 
it  There  is  no  authority  that  to  constitute  condonation  there 
must  be  a  forgiveness  of  all  conjugal  offences  whether  known  or 
not;  and  indeed  the  case  of  Alexandre  v.  Alexandre  is  opposed  to 
this  contention.  In  this  case  the  wife  had  been  guilty  of  adultery 
with  two  different  persons,  one  of  which  acts  the  petitioner  had 
condoned  and  the  other  he  had  not,  it  not  being  then  known  to 
him;  yet  the  Judge  Ordinary  (Lord  Penzance)  held  that  the 
offence  which  was  disclosed  was  condoned,  although  the  other 
was  not,  and  he  granted  a  decree  for  divorce  upon  that  adultery 
which  the  petitioner  had  not  condoned.  His  view  of  the  condona- 
tion of  the  known  offence  is  inconsistent  with  the  contention  of 
the  appellant  on  the  point  now  taken.  We  are  asked  to  say  that 
Lord  Penzance  was  wrong.  I  decline  to  do  so,  for  I  believe  his 
view  to  be  in  consonance  with  the  law  as  long  since  administered 
in  this  country,  as  regards  condonation ;  and,  in  my  judgment,  the 
first  point  raised  is  untenable. 

Now,  as  to  the  second  point  —  namely,  that  where  damages  are 
claimed  and  adultery  proved  against  a  co-respondent  the  petitioner 
is  entitled  as  of  right  to  a  verdict  and  judgment  for  damages  against 
that  co-respondent  in  precisely  the  same  way  as  if  the  suit  were 
an  old  action  for  criminal  conversation,  and  that,  as  condonation 
was  no  defence  to  such  an  action,  so  now  in  a  petition  by  a  hus- 
band, if  he  claims  damages  against  the  co-respondent  under  sec- 
tion 33,  and  the  sole  defence  is  condonation,  the  petitioner  is 
entitled  to  a  verdict  and  judgment  in  his  favour  for  damages  as 
of  right.  The  first  remark  I  wish  to  make  upon  this  is :  if  this 
be  so,  why  did  the  Legislature  expressly  abolish  the  old  action  of 
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criminal  conversation,  as  it  did  by  section  59,  and  frame  in  its 
place  the  somewhat  elaborate  section  —  namely,  section  33  — 
which,  beyond  question,  interfered  with  the  petitioner  obtaining 
the  damages  for  himself,  as  in  the  action  for  criminal  conversa- 
tion he  would  have  done  ?  Secondly,  if  this  aigument  be  correct 
(and  I  now  assume  only  one  co-respondent  with  whom  the  wife 
has  committed  adultery,  so  as  to  get  clear  of  the  first  point),  this 
strange  result  would  follow  —  that,  whereas  by  section  30  it  is 
unquestionably  enacted  that  if  **  the  adultery  complained  of  "  has 
been  connived  at  or  condoned,  or  if  the  petition  has  been  presented 
in  collusion,  the  Court  shall  dismiss  the  petition,  yet,  if  the 
adultery  has  been  condoned  and  the  petitioner  goes  for  and  obtains 
damages  against  the  co-respondent,  the  Court  shall  not  dismiss 
the  petition.  I  cannot  find  any  indication  of  this  in  the  statute, 
which  enacts  without  qualification  that,  if  the  adultery  com* 
plained  of  be  connived  at  or  condoned,  the  Court  shall  dismiss 
the  petition.  It  should  be  noticed  that  connivance  was  a  defence 
to  an  action  of  crim.  con. ,  whereas  condonation  was  not ;  yet  by 
the  Act  the  same  consequences  are  now  to  follow  from  each  — 
namely,  that  the  petition  shall  be  dismissed.  Section  33  now 
empowers  a  husband  to  make  a  claim  for  damages  against  a  co- 
respondent, either  in  a  petition  for  dissolutipn  of  marriage  or  in  a 
petition  for  judicial  separation,  or  in  a  petition  for  damages  only, 
and  enacts  that  such  claim  for  damages  shall  be  "  heard  and  tried  ' 
upon  the  same  principles,  in  the  same  manner,  and  subject  to  the 
same  rules  and  regulations  as  actions  of  crim.  con.  formerly  were 

—  that  is,  by  a  jury,  by  examination  and  cross-examina- 
[*  14]  tion  of  witnesses  in  open  Court,  by  admission  of  *  the  same 

evidence,  by  a  direction  as  to  how  damages  are  to  be  assessed, 
and  with  like  speeches  of  counsel ;  but,  in  addition  thereto  (and 
this  is  what  also  now  differentiates  a  petition  asking  for  damages 
from  the  old  action  of  crim.  eon.),  that  all  the  enactments  of  the 
Act  as  to  the  hearing  and  "  decision  '  of  the  petition,  so  far  as 
may  be  necessary,  shall  apply.  Amongst  the  enactments  which 
it  is  necessary  to  apply  when  the  Court  has  to  decide  as  to  what 
is  to  be  done  with  a  petition  proved  after  hearing  and  trial  to  be 
founded  upon  condoned  adultery,  is  section  30,  for  that  section 
enacts  that  such  a  petition  shall  be  dismissed.  In  my  judgment 
it  is  not  correct  to  state  that  a  petitioner  is  now  in  the  same  posi* 
tion  as  in  the  old  crim.  con.  action  days,  for,  to  get  damages 
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from  an  adulterer,  he  is  now  compelled  by  statute  to  proceed  by 
way  of  petition  in  the  Divorce  Court ;  he  cannot  as  of  right  get 
the  damages  for  himself,  and  the  statute  is  express  that  for  con- 
nived-at  as  well  as  for  condoned  adulteries  the  petition  shall  be 
dismissed.  It  will  be  seen  that,  even  where  a  petition  is  brought 
only  to  recover  damages  against  an  adulterer,  under  section  33, 
the  petition  is  to  be  served  upon  the  wife  unless  such  service  is 
dispensed  with  by  the  Court  This  was  not  so  in  an  action  of 
criminal  conversation. 

In  my  opinion,  when  a  petition  under  section  33  is  dismissed, 
away  goes  the  claim  for  damages,  together  with  all  other  claims 
therein,  for  when  the  petition  is  dismissed  there  is  nothing  what- 
ever to  hang  a  judgment  for  damages  upon,  as  argued  by  the  peti- 
tioner. In  my  judgment,  the  true  construction  of  the  statute  is 
that  a  petitioner  cannot  recover  damages  from  an  adulterer  when 
he  has  either  connived  at  or  condoned  the  adultery  for  which  he 
asks  for  damages,  nor  when  he  has  presented  his  petition  in  col- 
lusion. The  Legislature  has  now  placed  all  matrimonial  cases, 
whether  damages  are  sought  for  therein  or  not,  under  the  jurisdic- 
tion of  the  Court,  to  be  dealt  with  as  the  statute  prescribea 

So  much  for  the  statute.  I  now  come  to  the  cases.  In  the 
year  1861,  in  Norris  v.  JN'orris,  the  husband  petitioned  for  a 
divorce  upon  the  ground  of  his  wife's  adultery  with  the  co-respon- 
dents. As  to  one  co-respondent,  the  adultery  had  been  condoned, 
though  revived  by  subsequent  adultery.  The  Judge  Ordinary,  as 
regards  the  condoned  adultery,  held  "  that  the  petitioner,  by  con- 
doning his  wife's  adultery,  had  waived  all  right  to  any  proceed- 
ings against  the  co-respondent  in  the  Court "  The  learned  Judge 
acted  upon  the  provision  of  section  30,  though  it  is  true  that  in 
that  case  the  petitioner  did  not  ask  for  damages. 

In  Seddon  v.  Seddon  (1862),  the  husband  petitioned  under  sec- 
tion 33  for  a  divorce  from  his  wife,  claiming  damages  against 
the  co-respondent  The  jury  found  that  the  wife  had  committed 
adultery  with  the  co-respondent,  and  that  the  petitioner  had  been 
guilty  of  conduct  conducing  to  that  adultery,  and  they  assessed 
the  damages  at  a  farthing.  The  Judge  Ordinary,  acting  pursuant 
to  section  31,  dismissed  the  petition.  In  a  report  of  a  proceeding 
in  the  case  in  30  *  Law  Journal  Reports, "  Probate  and  Matri- 
monial, at  page  14,  the  Judge  Ordinary  stated :  "  It  is  reasonable 
that  a  co-respondent  should  have  an  opportunity  of  protecting 
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himself  by  appealing  to  the  discretion  of  the  Court  and  asking  the 
Court,  under  the  power  conferred  upon  it  by  section  31,  under 
certain  circumstances  to  dismiss  the  petition.  ...  If  he  can 
plead  such  matters  in  answer  to  a  petition  which  does  not  claim 
damages,  it  would  be  a  strange  thing  if  a  petitioner,  by  making 
such  a  claim,  could  preclude  a  co-respondent  from  raising  a  defence 
he  might  otherwise  have  made  by  appealing  to  the  discretion  of 
the  Court  .  .  .  The  meaning  of  the  33rd  section  is  that  the  ques- 
tion of  damages  is  to  be  dealt  with  upon  the  same  principle  and 
in  the  same  manner  as  in  the  Common  Law  Courts,  not  that  the 
record  is  to  be  framed  in  the  same  manner. ' 

In  the  next  year  (1867),  in  Adams  v.  Adams,  there  was  a 
petition  by  a  husband  against  his  wife  for  a  divorce  claiming 
damages  against  a  co-respondent  The  jury  found  that  the  peti- 
tioner had  connived  at  and  had  also  condoned  his  wife's 
[*  15]  adultery,  and  found  damages  one  farthing.  *  The  Judge 
Ordinary  dismissed  the  petition,  applying  to  section  33  the 
provisions  of  section  30. 

In  1872  Lord  Penzance  decided  Ravenscroft  v.  RaveTiscrofL 
In  that  case  the  petitioner  recovered,  by  verdict  of  £100,  damages 
against  the  co-respondent,  yet,  upon  the  Queen's  Proctor  interven- 
ing and  proving  that  the  petitioner  had  been  guilty  of  adultery. 
Lord  Penzance,  applying  the  provisions  of  section  31,  dismissed 
the  petition. 

In  1886  Samsden  v.  Hamsden  was  decided.  This  was  a  very 
rare  case  of  a  petition  by  husband  against  a  co-respondent,  claim- 
ing damages  only.  The  adultery  of  the  co-respondent  was  proved, 
and  so  was  a  counter-charge  of  adultery  against  the  petitioner. 
The  jury  assessed  the  damages  at  one  farthing.  The  President 
(Sir  James  Hannen)  directed  that  each  party  should  pay  their 
own  costs ;  and,  if  the  argument  now  addressed  to  us  be  correct, 
he  should  have  given  judgment  for  the  petitioner  for  one  farthing, 
which,  apparently,  from  the  report,  he  did  not 

In  Story  v.  Story,  in  1887,  a  petitioner  established  that  his  wife 
had  committed  adultery  with  the  co-respondent,  and  the  jury 
assessed  the  damages  at  £300 ;  but  they  also  found  that  the  peti- 
tioner had  committed  adultery,  which  had  been  condoned  by  the 
wifa  The  President  dismissed  the  petition,  and  held  that  the 
petitioner  was  not  entitled  to  damages. 

It  will  be  seen  that  in  all  these  cases,  excepting  the  first,  the 
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petitioners  sought  and  recovered  damages  at  the  hands  of  the  jury 
against  the  co-respondents,  yet  in  each  case  the  Court,  when  decid- 
ing as  to  what  was  to  be  done  with  the  petitions,  applied  the 
enactments  of  section  30  or  31,  and  refused  to  allow  the  peti* 
tioners  to  reap  the  benefits  of  their  verdicts ;  and  not  a  single  case 
has  been  produced  in  which  a  petitioner  to  whom  the  provisions 
of  either  section  30  or  31  applied  has  recovered  by  judgment  the 
damages  assessed. 

It  was,  however,  pointed  out  that  Mr.  Justice  Butt,  in  the  year 
1884,  in  Pomero  v.  Pamero,  had  decided  that  condonation  of  the 
wife's  adultery  by  a  petitioner  was  no  answer  to  his  claim  for 
damages  against  the  co-respondent;  and  it  certainly  appears  to  me 
that  such  was  the  opinion  of  the  learned  Judge  when  he  decided 
that  case.  He  held  that  under  section  33  the  claim  for  damages 
was  to  be  *  heard  and  tried  *  on  the  same  principles,  in  the  same 
manner,  and  subject  to  the  same  or  the  like  rules  and  regulations 
as  actions  of  criminal  conversation  were  at  the  time  of  the  passing 
of  the  Act ;  but  his  attention  does  not  seem  to  have  been  directed 
to  the  further  provisions  of  the  section  —  namely,  that  when  hear- 
ing and  deciding  a  petition  under  section  33,  all  the  enactments 
of  the  statute,  so  far  as  might  be  necessary,  should  apply.  That 
means,  when  deciding  a  petition  under  section  33,  in  which  the 
adultery  has  been  condoned  by  the  petitioner,  the  provisions  of 
section  30  shall  apply ;  and  when  deciding  a  petition  in  which 
the  petitioner  has  been  guilty  of  any  of  the  acts  mentioned  in 
section  31,  the  provisions  of  that  section  shall  apply.  I  can  find 
neither  in  the  statute  nor  in  the  cases,  any  indication  that,  when 
deciding  upon  a  petition  in  which  damages  are  sought  and  con- 
donation only  is  set  up,  section  30  shall  not  apply.  The  words 
are  general  and  imperative  —  namely,  that  if  the  petition  is  founded 
upon  condoned  adultery  it  shall  be  dismissed.  I  am  of  opinion 
that  the  decision  of  Mr.  Justice  Butt  cannot  be  supported,  and 
that  when  a  petition  under  section  33  is  adjudicated  upon,  the 
provisions  of  either  section  30  or  section  31  apply,  as  the  case 
may  be,  and  that  the  petitioner  is  not  entitled  as  of  right  to  a 
judgment  for  the  damages  awarded  by  the  jury,  and  that  Sir  F. 
Jeune  was  correct  when  he  dismissed  Turner  from  the  suit 

That  Sir  F.  Jeune  had  jurisdiction  to  make  the  order  he  did  as 
to  costs,  assuming  that  the  petitioner  was  not  entitled  to  a  judg- 
ment for  damages  as  of  right,  is  apparent  upon  reading  section  51 ; 
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and  that  there  were  good  grounds  in  this  case  for  the  exercise  of 
his  discretion  cannot  be  doubted. 

For  these  reasons  the  appeal  fails,  and  must  be  dismissed  with 
costs. 

LiNDLEY,  KJ.  — I  have  read  the  judgments  which  have  just 
been  read  by  the  Lords  Justices,  and  I  concur  in  them. 
[*  16]  *  I,  however,  wish  to  add  some  observations  of  my  own. 
A  careful  study  of  the  various  sections  of  the  Divorce  Act 
which  bear  upon  the  present  appeal  has  convinced  me  that,  when, 
in  1857,  the  Legislature  dealt  with  the  whole  subject  of  divorce 
and  adultery,  Parliament  not  only  abolished  the  old  action  of 
crim.  con.  (section  59),  but  remodelled  the  law  applicable  to 
claims  for  damage  for  adultery.  My  reasons  are  as  follows :  Firsts 
such  claims  are  placed  wholly  under  the  jurisdiction  of  the  Divorce 
Court;  they  can  only  be  made  by  petition,  and  the  damages 
recovered  are  placed  under  the  control  of  the  Court  (section  33) ; 
secondly,  the  petition  must  be  served  on  the  wife,  unless  the 
Court  dispenses  with  such  service  (section  33) ;  thirdly,  the  peti- 
tion must  be  dismissed,  if  the  petitioner  has  been  accessory  to  or 
conniving  at  the  adultery  complained  of,  or  has  condoned  the  same 
(sections  29,  30,  and  33) ;  fourthly,  the  claim  for  damages  is,  in 
my  judgment,  subject  to  all  these  overriding  provisions.  But, 
subject  to  them,  the  claim  is  to  be  "  heard  and  tried  on  the  same 
principles,  in  the  same  manner,  and  subject  to  the  same  or  the 
like  rules  and  regulations  "  as  the  old  common-law  action  for  crim. 
con.  The  result  is  that,  if  a  wife's  adultery  with  a  particular 
man  has  been  condoned,  no  claim  for  damages  against  him  is  now 
maintainable.  Under  the  present  law  such  a  conclusion  is,  in 
my  opinion,  highly  reasonable,  for  to  condone  a  particular  act  of 
adultery,  and  afterwards  to  make  it  the  subject  of  a  petition  to 
which  the  wife  is  a  party,  to  publish  her  condoned  misconduct 
and  to  expose  her  to  shame  and  misery,  is  to  pursue  a  course  of 
conduct  so  utterly  inconsistent  with  condonation  that  I  cannot 
bring  myself  to  believe  that  the  Legislature  intended  to  allow  it. 
The  view  thus  arrived  at  is,  no  doubt,  inconsistent  with  Pomero 
V.  Pomero,  but  it  is  impossible,  I  think,  to  reconcile  that  case 
with  a  long  line  of  authorities  on  the  construction  of  the  Act 
The  general  view  which  I  take  of  the  Act  is  supported  by  Seddon 
V.  Seddon,  Norris  v.  Norris,  Lyne  v.  Lyne,  37  L.  J.  P.  &  M.  9 ; 
L.  E.  1  P.  &  D.  508,  and  Story  v.  Story,  which  is  diametrically 
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opposed  to  Pomero  v.  Pomero.  The  latter  case  was  at  one  stage  of 
the  present  case  followed  by  Sir  F.  Jeune  (62  L.  J.  P.  D.  &  A. 
16 ;  [1892]  P.  375),  but  he  did  not  adhere  to  it  when  it  became 
necessary  to  pronounce  his  final  decision,  and  in  my  opinion  he 
was  right  Pomero  v.  Pornero  cannot,  in  my  opinion,  be  sup- 
ported, and  ought  to  be  distinctly  overruled.  With  respect  to  the 
question  whether  a  husband  can  eflfectually  condone  his  wife's 
adultery  with  one  man,  even  although  he  is  ignorant  of  her  adul- 
tery with  another,  I  have  come  to  Uie  conclusion  that  he  can.  I 
have  carefully  considered  the  older  authorities,  and  the  case  of 
Dempster  v.  Dempster;  but,  having  regard  to  the  language  of  sec- 
tion 30  of  the  Divorce  Act  —  namely,  "  having  condoned  the  adultery 
complained  of  *  —  and  having  regard  to  the  absurd  consequences 
which  would  result  from  the  opposite  view  now  that  condonation 
is  an  answer  to  a  claim  for  damages,  I  cannot  judicially  hold  that 
a  man  cannot  condone  his  wife's  adultery  with  one  man  although 
he  may  be  ignorant  of  her  offence  with  another.  This  was  evi- 
dently the  view  taken  by  Lord  Penzance  in  Alexandre  v.  Alex- 
andre. It  has  been  already  decided  that  a  subsequent  offence  by 
a  wife  will  not  enable  her  husband  to  obtain  damages  in  respect 
of  a  previously  condoned  offence  —  Norris  v.  Norris,  and  that  the 
condonation  of  one  offence  is  no  condonation  of  another  which  is 
unknown  to  the  condoning  party — Alexandre  v.  Alexandre,  The 
costs  of  all  petitions,  whether  they  claim  damages  or  not,  are  in 
the  discretion  of  the  Court  (section  51),  and  there  is  no  appeal 
on  that  subject  In  my  opinion  this  appeal  fails,  and  must  be 
dismissed  with  costs. 

ENGLISH  NOTES. 

It  was  a  cardinal  principle  of  the  Canon  Law  that  marriage,  being  a 
sacrament;  was  indissoluble.  It  might  be  annulled  by  reason  of  a  pre- 
contraety  or  impotence,  or  consanguinity,  or  other  causes,  but  once  duly 
constituted  it  could  not  be  dissolved.  After  the  Reformation,  marriage, 
being  no  longer  ranked  as  a  sacrament,  became  dissoluble,  but  down  to 
quite  a  recent  date  dissoluble  only  by  special  Act  of  Parliament. 

The  jurisdiction  in  matrimonial  matters  formerly  exercised  by 
the  Ecclesiastical  Courts  was  in  1857  transferred  to  a  new  Court 
created  for  that  purpose  —  with  new  powers  added  —  by  the  Matri- 
monial Causes  Act  1857  (20  &  21  Vict.  c.  85),  and  is  now  vested  in  the 
Probate  and  Divorce  Division  of  the  High  Court  of  Justice. 

The  grounds  on  which  the  Court  may  grant  dissolution  of  a  marriage 
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are  defined  by  sect.  27  of  the  Act  as  follows:  ^'It  shall  be  lawful  for 
any  husband  to  present  a  petition  to  the  said  Court  praying  that  his 
marriage  may  be  dissolved^  on  the  ground  that  his  wife  has  since  the 
celebration  thereof  been  guilty  of  adultery ;  and  it  shall  be  lawful  for 
any  wife  to  present  a  petition  to  the  said  Court  praying  that  her  mar- 
riage may  be  dissolved,  on  the  ground  that  since  the  celebration  thereof 
her  husband  has  been  guilty  of  incestuous  adultery,  or  of  bigamy  with 
adultery,  or  of  rape,  or  of  sodomy  or  bestiality,  or  of  adultery  coupled 
with  such  cruelty  as  without  adultery  would  have  entitled  her  to  a 
divorce  a  mensd  et  thoro,  or  of  adultery  coupled  with  desertion  without 
reasonable  cause  for  two  years  or  upwards." 

Section  16  of  the  same  Act  defines  in  what  cases  a  judicial  separation 
may  be  obtained:  '^  A  sentence  of  judicial  separation  (which  shall  have 
the  effect  of  a  divorce  a  mensd  et  thoro,  under  the  existing  law,  and 
such  other  legal  effect  as  herein  mentioned)  may  be  obtained  either  by 
the  husband  or  the  wife,  on  the  ground  of  adultery,  or  cruelty,  or  de- 
sertion without  cause  for  two  years  and  upwards."  Upon  any  petition 
for  the  dissolution  of  a  marriage,  it  is  the  duty  of  the  Court  (sect.  29) 
to  satisfy  itself  so  far  as  it  reasonably  can,  not  only  as  to  the  facts 
alleged,  but  also  whether  or  no  the  petitioner  has  been  in  any  manner 
accessory  to  or  conniving  at  the  adultery,  or  has  condoned  the  same, 
and  also  to  inquire  into  any  counter-charge.  If  the  Court  finds  either 
of  these  circumstances,  or  that  the  petition  is  presented  in  collusion 
with  either  of  the  respondents,  the  Court  (sect.  30)  is  to  dismiss  the 
petition.  If  the  Court  is  satisfied  on  the  evidence  that  the  case  of  the 
petitioner  is  proved,  and  does  not  find  any  of  the  above  circumstances, 
the  Court  (sect.  31)  shall  pronounce  a  decree  declaring  the  marriage  to 
be  dissolved;  but  the  Court  is  not  bound  to  pronounce  such  a  decree  if 
it  finds  that  the  petitioner  has  during  the  marriage  been  guilty  of 
adultery,  or  of  unreasonable  delay  in  presenting  or  prosecuting  the 
petition,  or  of  cruelty  towards  the  other  party  to  the  marriage,  or  of 
desertion,  or  wilful  separation  before  the  adultery  complained  of  with- 
out reasonable  excuse^  or  of  such  wilful  neglect  or  misconduct  as  has 
conduced  to  the  adultery. 

The  tendency  of  modern  decisions  is  to  widen  the  definition  of  legal 
cruelty.  Thus,  where  a  husband  habitually  insulted  his  wife,  and 
behaved  towards  her  with  neglect  and  studied  unkindness,  so  as  to 
impair  her  health,  he  was  held  guilty  of  cruelty.  Bethune  v.  Bethune 
(1891 ),  1891,  P.  205,  60  L.  J.  P.  18,  63  L,  T.  269.  But  no  general 
rule  can  be  laid  down  as  to  what  amount  of  mere  insults  or  offensive 
conduct  on  the  part  of  a  husband  towards  his  wife  —  apart  from  acts  of 
physical  violence  —  will  amount  to  cruelty.  Beauelerkv*  Beauclerk 
(1891),  1891,  P.  189,  60  L.  J.  P.  20,  64  L.  T.  35.    It  is  cruelty  for  a 
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wife  to  make  against  her  husband  and  persist  in  a  false  charge  of  an 
unnatural  crime.  Russell  v.  Russell  (G.  A«  1895),  1895,  P.  315,  64 
L.  J.  P.  105,  73  L,  T.  295,  44  W.  K.  213. 

To  prove  desertion,  it  must  be  shown  to  be  against  the  will  of  the 
other  spouse.     Smith  y.  Sntiih  (1859),  1  Sw.  &  Tr.  359. 

A  temporary  separation  between  a  husband  and  wife  for  mutual 
convenience  is  not  regarded  as  altering  the  marital  relations,  and  a 
husband  who  under  such  circumstances  refuses  to  take  his  wife  back 
again  or  to  maintain  her  may  be  guilty  of  desertion  under  the  Married 
Women  (Maintenance  in  case  of  Desertion)  Act  1886.  Chvdley  v. 
Ckudlcy  (1893),  69  L.  T.  617;  and  see  J>rew  v.  Drew  (1891),  64 
L.  T.  840. 

But  where  husband  and  wife  have  been  living  separate  and  apart  by 
mutual  consent,  there  can  be  no  desertion  by  the  one  party  without  a 
prior  resumption  of  cohabitation.  FUngerald  v.  Fitzgerald  (1869), 
L.  R.  1  P.  &  M.  694;  Reg.  v.  L&resehe  (C.  A.  1891),  1891,  2  Q.  B. 
418,  60  L.  J.  M.  C.  153,  65  L.  T.  602,  40  W.  R  2;  Bradshaw  v.  Bradr 
Shaw  (1896),  75  L.  T.  391. 

What  is  a  reasonable  cause  to  bar  a  suit  for  restitution  of  conjugal 
rights,  so  that  non-compliance  with  a  decree  in  the  suit  may  be  made 
the  ground  of  a  petition  for  judicial  separation  under  the  Act  of  1884 
(47  &  48  Vict.,  c.  68),  s.  5,  was  considered  in  Russell  v.  Russell^  supra^ 
where  the  conduct  of  the  husband  was  held  to  be  a  bar.  This  may  be 
contrasted  with  Aldroyd  v.  Aldroyd  (1896),  1896,  P.  175,  65  L.  J.  P. 
113,  75  L.  T.  281,  where  the  conduct  of  the  wife  in  having  left  the 
house  owing  to  differences  with  her  stepdaughters  did  not  amount  to 
reasonable  cause  for  the  husband  insisting  that  she  should  stay  away. 
An  instructive  case  upon  the  subject  of  desertion  without  reasonable 
cause,  which  by  an  old  Scotch  statute  is  punishable  by  decree  of  divorce 
and  forfeiture  of  property  to  the  innocent  spouse,  is  that  of  Mackenzie 
V.  Mackenzie,  1895,  A.  C.  384,  where  the  husband  by  a  course  of  tyran- 
nical conduct,  not  less  galling  in  that  he  was  always  convinced  that  he 
was  in  the  right,  had  driven  his  wife  into  ill  health ;  and  it  was  held 
by  the  House  of  Lords  (affirming  the  decree  of  the  judge  of  the  Court 
of  first  instance,  and  of  the  division  of  the  Court  to  whom  the  case  was 
appealed)  that  the  wife  had  reasonable  cause  for  leaving  his  house  and 
staying  away  from  it. 

In  order  to  establish  connivance  by  a  husband  at  his  wife's  adultery, 
it  must  be  shown  that  he  gave  a  willing  consent,  that  he  was  an  acces- 
sory before  the  fact.  Mere  negligence,  inattention,  dullness  of  appre- 
hension, or  indifference  will  not  suffice.  AUen  v.  Allen  and  D'Arcy 
(1859),  30  L.  J.  P.  M.  &  A.  2. 

Condonation  must  be  voluntary.     A  forced  return  to  cohabitation  is 
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no  proof  of  condonation:  Cooke  y.  Cooke  (1863),  3  Sw.  &  T.  246;  and 
it  must  be  with  full  knowledge  of  the  facts:  Peacock  v.  Peacock 
(1858),  1  Sw.  &  T.  183;  Campbell  v.  Campbell  (1857),  5  W.  R.  519. 
Condonation  has  been  defined  as  being  a  blotting  out  of  the  offence 
imputed  so  as  to  restore  the  offending  party  to  the  same  position  which 
he  or  she  occupied  before  the  offence  was  committed.  Keats  v.  Keats  and 
Montezumxi  (1859),  1  Sw.  &  T.  334.  Condonation  is  in  each  particular 
case  a  question  of  fact  for  the  jury.  Peacock  v.  Peacock  (1858),  1 
Sw.  &  T.  183.  Continuance  of  cohabitation  does  not  necessarily  con- 
stitute condonation.  Curtis  y.  Curtis  (1858),  1  Sw.  &  T.  192.  Con- 
donation has,  howeyer,  been  held  to  be  conditional  on  no  offence  of  which 
the  Court  can  take  cognizance,  being  in  future  perpetrated.  Palmer  y. 
Palmer  (1860),  2  Sw.  &  T.  61.  The  word  "condonation"  in  20  and  21 
Vict.,  c.  85,  s.  30,  has  the  same  meaning  as  it  had  in  the  ecclesiastical 
Courts,  and  the  doctrine  of  reyiyal  has  e<}ually  been  applied  to  it.  Dent 
y.  Dent  (1865), 4  Sw.  &  T.  105.  Therefore,  although  the  adultery  com- 
plained of  by  the  petitioner  in  a  suit  for  dissolution  of  marriage  may 
haye  been  condoned,  the  petitioner  has  been  held  entitled  to  a  decree  if 
the  right  to  it  has  been  reviyed  by  subsequent  cruelty.  Thus,  condoned 
adultery  and  cruelty  may  be  reyiyed  by  misconduct  which  falls  short 
of  adultery.  A  husband  was  guilty  of  adultery  and  cruelty  which  were 
condoned  by  his  wife.  He  afterwards  made  improper  oyertures  to  and 
attempted  to  take  liberties  with  a  female  seryant  in  his  house.  It  was 
held  that  the  husband's  misconduct  had  reyived  his  condoned  adultery, 
and  that  the  wife  was  entitled  to  a  decree  of  dissolution  of  the  mar- 
riage. Ridgway  y.  Ridgway  (1881),  29  W.  R.  612.  So  in  Blandford 
y.  Blandford  (1883),  8  P.  D.  19,  52  L.  J.  P.  17,  48  L.  T.  238,  31 
W.  R.  508,  a  husband  haying  been  guilty  of  desertion  and  adultery, 
the  wife  forgaye  him  and  they  returned  to  cohabitation.  He  subse- 
quently committed  adultery.  Held,  that  the  subsequent  adultery 
reyiyed  the  desertion,  and  that  the  wife  was  entitled  to  a  dissolution 
of  the  marriage.  Condoned  incestuous  adultery  may  be  reyived  by  sub- 
sequent adultery  not  incestuous.  Newsome  y.  Newsome  (1871),  L.  R. 
2  P.  306,  40  L.  J.  Mat.  71,  25  L.  T.  204,  19  W.  R.  1039. 

The  doctrine  of  conditional  condonation,  and  consequent  reviyal  of 
previous  offences  on  breach  of  the  condition,  does  not  hold  in  the 
law  of  Scotland,  where  it  is  clearly  settled  law  that  condonation  of 
adultery  (which  by  Scotch  law  is  alone  sufficient  ground  for  a  di- 
vorce) is  a  complete  extinguishment  of  the  offence,  and  a  restoration 
to  all  conjugal  rights  as  they  previously  existed.  Collins  v.  Collins 
(1884),  9  App.  Cas.  205.  Indeed,  in  the  opinion  of  Lord  Black- 
BUBN,  a  doubt  is  thrown  out  whether  the  English  decisions  can  be 
supported  on  principle.    To  the  suggestion  of  any  such  doubt  it  may 
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be  answered  that  where  the  grounds  of  divorce  are  simple  and  equal, 
as  in  Scotland,  it  is  easy  to  treat  the  condonation  as  absolute.  To  say 
that  in  England  the  condonation  is  conditional,  is  only  one  anomaly 
the  more,  and  it  has  the  advantage  of  putting  the  parties  on  equal 
temas  for  the  future.  At  all  events,  decisions  which  must  have  in 
numerous  instances  been  acted  on  in  the  conduct  of  a  delicate  situation 
cannot  be  easily  overturned* 

A  petitioner  having  obtained  a  decree  nisi  for  dissolution  of  her 
marriage,  more  than  six  months  afterwards  went  through  the  form  of 
a  second  marriage,  in  the  honest  belief  that  the  marriage  had  been 
dissolved  by  the  decree  nisi,  but  that  she  could  not  marry  till  the 
expiration  of  six  months.  After  the  death  of  the  man  with  whom  she 
had  gone  through  the  form  of  second  marriage,  she  resumed  cohabita- 
tion with  her  husband,  but  left  him  again  ou  account  of  his  cruelty. 
It  was  held  that  the  condonation  by  resumption  of  cohabitation  was 
conditional,  and  that  the  subsequent  cruelty  put  the  petitioner  in  a 
position  to  ask  to  have  the  decree  made  absolute.  Moore  v.  Moore 
(1892),  1892,  P.  382,  67  L.  T.  530. 

To  a  suit  by  a  wife  for  dissolution  of  marriage  on  the  ground  of 
adultery,  coupled  with  cruelty,  condonation  of  the  cruelty  is  no  bar. 
Dempster  v.  Dempster  (1861),  2  Sw.  &  T.  438.  Condonation  of  cru- 
elty is  not  lightly  to  be  presumed  from  a  continuance  of  cohabitation 
after  the  commission  of  one  or  even  of  several  acts  of  cruelty,  cruelty 
generally  consisting  in  a  series  of  acts.  Curtis  v.  Curtis  (1858),  1  Sw. 
&  T,  192. 

Concealment  of  condonation  may  be  collusion.  Rogers  v,  Rogers 
(1894),  1894,  P.  161,  63  L.  J.  P.  97,  70  L.  T.  699;  and  see  Butler  v. 
Butler  (1890),  15  P.  D.  66. 

A  decree  nisi  for  dissolution  does,  not  alter  the  status  of  the  parties. 
The  coverture  continues  till  the  decree  is  made  absolute.  Norman  v. 
ViUars  (1877),  2  Ex.  D.  359,  46  L.  J.  Ex.  579,  36  L.  T.  788,  25  W.  K. 
780.  After  decree  absolute,  the  divorced  woman  is  no  longer  a  wife. 
She  has  not  the  rights  nor  has  she  the  duties  of  a  married  woman.  She 
is  at  liberty  to  marry  again.  The  equitable  doctrines  of  separate  use 
and  restraint  against  anticipation  have  no  application  to  her  until  she 
does  marry  again.  Whatever  property  she  may  have  or  acquire  is  her 
own;  her  former  husband  has  no  interest  in  it.  He,  on  the  other  hand, 
is  not  bound  to  support  her.  She  has  no  implied  authority  to  pledge 
his  credit  even  for  necessaries.  She  is  free  from  him,  and  he  from  her. 
Per  LiNDLEY,  L.  J.,  in  Watkins  v.  Watkins  (1896),  1896,  P.  222,  225, 
65  L.  J.  P.  75,  74  L.  T.  636,  44  W.  R.  677. 

The  Court  of  Divorce  has  power  to  make  orders  for  the  maintenance 
of  a  divorced  wife  (Divorce  and  Matrimonial  Causes  Act  1857,  s.  32), 
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for  the  custody  of  the  children  of  the  marriage,  and  for  the  variation 
and  execution  of  settlements  for  the  benefit  of  the  innocent  party  and 
of  such  children,  and  these  powers  have  been  enlarged  by  later  Acts, 
all  comprised  in  the  description  The  Matrimonial  Causes  Acts  1857  to 
1878  (see  69  &  60  Vict.,  c.  14). 

The  power  of  varying  or  making  settlements  under  these  Acts  cannot 
be  exercised  after  the  death  of  the  petitioner  in  a  matrimonial  cause  by 
making  the  executor  a  party.  Thomson  v.  Thomson  (1896),  1896, 
P.  263,  66  L.  J.  P.  80,  74  L.  T.  801,  46  W.  K  134. 

By  the  Summary  Jurisdiction  (Married  Women)  Act  1895,  a  mar- 
ried woman  whose  husband  has  — 

(a)  been  convicted  of  an  aggravated  assault  upon  her; 

(b)  been  convicted  upon  indictment  of  assault  upon  her,  and  sen- 

tenced to  a  fine  of  £5  or  imprisonment  for  more  than  two 
months ; 

(c)  deserted  her; 

(d)  been  guilty  of  persistent  cruelty  to  her,  causing  her  to  leave 

and  live  separately  from  him; 
(e).  been  guilty  of  wilful  neglect  to  provide  reasonable  maintenance 
for  her  or  her  infant  children,  whom  he  is  bound  to  main- 
tain, causing  her  to  leave  and  live  separately  from  him; 
may  apply  for  and  obtain  -* 

(a)  a  judicial  separation; 

(b)  the  legal  custody  of  the  children  under  sixteen; 

(c)  an  order  for  payment  by  the  husband  of  a  weekly  sum  not 

exceeding  £2; 

(d)  costs. 

The  jurisdiction  of  the  justices  to  make  an  order  for  costs  under  this 
Act  is  exclusive;  and  where  the  Court  has  refused  to  make  any  order 
as  to  costs  against  the  husband,  the  solicitor  who  acted  for  the  wife 
cannot  recover  them  against  the  husband  by  action.  Cale  v.  Jam^ 
(1897),  1897,  1  Q.  B.  418,  66  L.  J.  Q.  B.  249. 

AMERICAN  NOTES. 

No  exact  parallel  to  this  case  seems  to  have  been  adjudged  here ;  but  in 
Shackleton  v.  Shackleton,  48  New  Jersey  Equity,  364 ;  27  Am.  St.  Rep.  478,  it 
was  held  that  a  wife  should  not  be  deemed  to  have  condoned  offences  of 
which  she  had  suspicions,  but  did  not  know.  The  Court  said :  **  Forgiveness 
may  be  so  expressed,  certainly  by  words,  and  possibly  by  conduct  without 
words,  as  to  show  that  the  injured  party  means  to  blot  out  the  whole  past, 
and  to  forgive  everything,  both  offences  known  and  unknown ;  but  in  no 
case  should  the  Court  so  adjudge  as  against  an  injured  wife,  except  the  proofs 
show  very  clearly  that  such  was  her  purpose.    The  question  whether  a  matri- 
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monial  offence  has  been  oondoned  or  not  is  always  one  of  intention;  and 
where  a  wife  is  the  injured  party  the  Court  should  be  extremely  careful  not 
to  absolve  him  from  the  consequences  of  a  wrong  which  his  wife  neyer 
intended  to  forgive." 


No.  9.  — DURANT  v.  TITLET. 

(E3L  CH.   1819.) 
RULE. 

Aif  agreement  made,  before  or  after  marriage,  which 
contemplates  a  voluntary  separation  at  a  future  time  of 
husband  and  wife,  is  void  upon  grounds  of  public  policy. 

Durant  v.  Titley. 

7  Price,  677-590  (21  R.  R.  773). 

Husband  and  Wife,  —  Future  Separation.  — lUegdlity. 

A  deed  made  between  husband  and  wife,  and  a  third  person  (a  trustee)  [577] 
with  a  covenant  by  the  husband  to  pay  such  third  person  an  annuity,  in 
case  the  wife  should  live  separate  aod  apart  from  her  husband,  and  should  take 
one  of  her  children  to  reside  with  her,  is  (semble)  void^  as  being  a  deed  made 
in  contemplation  of  a  future  separation  at  the  pleasure  of  the  wife,  and  there* 
fore  contrary  to  the  policy  of  marriage. 

Semhle,  a  plea  to  an  action  of  covenant  on  such  a  deed,  that  the  wife  after- 
wards lived  and  cohabited  with  the  defendant  for  a  long  space  of  time,  and  then 
left  him  against  his  will  and  consent,  and  had  ceased  to  live  or  cohabit  \(ith  him 
since,  is  a  good  plea. 

Jadgment  for  plaintiff,  on  a  demurrer  to  such  a  plea,  by  the  Court  of 
Exchequer,  reversed,  on  a  writ  of  error. 

This  was  an  action  of  covenant,  on  a  deed  of  separation  between 
the  plaintiff  in  error  and  Mary  Anne  his  wife,  of  the  one  part,  and 
the  defendant  in  error  of  the  other  part,  bearing  date  the  22d 
Kovember,  1809,  whereby  (reciting  the  marriage  and  subsisting 
differences)  the  plaintiff  covenanted  for  himself,  his  executors 
and  administrators,  with  the  defendant,  to  pay  him  an  annuity 
of  £500  during  the  joint  lives  of  the  plaintiff  and  his  said  wife, 
in  case  she  should  live  separate  and  apart  from  her  husband,  and 
should  take  one  of  her  children  by  her  said  husband  to  live  with 
her :  and  it  was  also  agreed  between  them,  that  it  should 
be  lawful  for  her,  whenever  she  *  should  live  apart  from   [*  578] 
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her  husband,  to  take  any  one  of  her  children  by  her  husband 
which  she  should  fix  upon,  to  reside  and  live  with  her,  except 
the  eldest. 

The  declaration  averred,  that  on  the  8th  May,  1817,  the  wife 
had  discontinued  to  reside  and  live  with  her  husband,  and  did  live 
separate  and  apart  from  him,  and  had  ever  since  continued  to  do 
so,  and  that  she  had  at  all  times  since  she  had  so  lived  separate 
and  apart  from  her  husband,  been  ready  and  willing  to  take  one  of 
the  children  by  her  husband,  not  being  the  eldest,  to  live  with  her ; 
and  that  she  did  afterwards  fix  upon  one  of  such  children,  named 
Anguish,  and  did  request  her  husband  to  permit  the  said  child  to 
reside  and  live  with  her,  and  that  he  refused  to  permit  the  said 
child  so  fixed  upon  by  her,  to  reside  and  live  with  her. 

The  defendant  pleaded  (protesting  that  the  said  indenture  and 
the  said  declaration  were  bad  in  law),  that  after  the  making  of  the 
said  supposed  indenture,  in  the  said  declaration  mentioned,  and 
before  the  commencement  of  this  suit,  the  said  Mary  Anne  lived 
and  cohabited  with  the  said  George  for  a  long  space  of  time,  to 
wit,  for  the  space  of  seven  years  and  upwards,  from  the  time  of 
the  sealing  and  delivering  of  the  said  indenture,  and  afterwards,  to 
wit,  on  the  said  8th  day  of  May,  1817,  the  said  Mary  Anne,  with- 
out the  consent,  and  against  the  will  of  the  said  George, 
[*579]  quitted  and  left  the  said  George,  and  had  *  ceased  from 
thence  thitherto  to  live  or  cohabit  with  the  said  George ; 
and  the  defendant  further  pleaded,  that  the  said  Anguish,  the 
said  child  in  the  said  declaration  mentioned,  was  not  born  at  the 
time  of  the  sealing  and  delivering  of  the  said  indenture,  but  long 
afterwards. 

To  that  plea  the  plaintiff  demurred. 

The  Court  of  Exchequer  having  given  judgment  for  the  plaintiflF, 
the  defendant  brought  a  writ  of  error :  and  the  case  now  came  on 
for  argument  before  Abbott,  Lord  Chief  Justice,  and  Dallas,  Lord 
Chief  Justice  (C.  B.),  in  Serjeants'  Inn,  at  the  chambers  of  the 
Lord  Chief  Justice. 

Peake,  Serjt.,  in  support  of  the  errors  assigned,  contended,  that 
the  action  could  not  be  supported :  or  if  it  could,  that  the  plea  was 
a  good  defence  ;  for  that 

1st.  The  deed  being  made  in  contemplation  of  a  future  separa- 
tion of  a  husband  and  wife,  at  the  pleasure  of  the  wife,  it  was  con- 
trary to  the  policy  of  marriage,  and  void  in  law  \  and 
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2ndl7.  That  as  the  deed  contemplated  a  separation  in  the  state  in 
which  their  family  was  at  the  time  when  it  was  made,  and  in  such 
an  event  provided  for  the  maintenance  of  the  wife  and  one  of  the 
then  existing  children,  it  did  not  therefore  apply  to  the  event 
which  had  happened,  of  the  wife  leaving  her  husband,  and  taking 
with  her  an  after-bom  child. 

*  The  case  of  Lord  Rodney  v.  Ckamhers,  2  East,  283,  he  [*  580] 
admitted,  was  an  authority  in  some  respects  in  favour  of 
the  validity  of  such  a  deed  as  this ;  but  of  the  judgment  of  the 
Court  in  that  case,  he  observed,  that  it  had  been  reluctantly  given, 
professedly  under  the  pressure  of  authority;  and  although  this 
sort  of  contract  was  there  stated  to  be  against  the  policy  of  the 
law.  Since  that  determination,  he  submitted,  the  principle  and 
the  general  application  of  it  had  been  much  narrowed ;  and  first 
by  what  fell  from  Mr.  Justice  Lawrence,  in  the  subsequent  case 
of  Chambers  v.  Gaulfield,  6  East,  252,  who  said,  in  allusion  to 
Rodney  v.  Chambers,  "  In  that  case  there  was  an  averment  that 
the  separation  was  with  the  consent  of  the  trustees.  We  thought 
there  was  nothing  illegal  in  the  parties  agreeing  to  refer  the  ques- 
tion, what  was  a  good  cause  of  separation,  to  a  domestic  forum, 
instead  of  applying  to  the  Ecclesiastical  Court  for  a  divorce  and 
alimony.  The  Court  therefore  only  decided  in  that  case,  that  a 
covenant  for  separation,  and  separate  maintenance,  with  the  con- 
sent of  the  trustees,  was  good ;  not  that  a  covenant  was  good 
generally,  that  a  wife  might  separate  herself  from  her  husband 
whenever  she  pleased ;  for  that  would  be  to  make  a  husband  ten- 
ant at  will  to  the  wife,  of  his  marital  rights." 

On  the  second  point,  he  submitted  that  if  such  a  deed  [588] 
were  valid,  under  any  circumstances,  it  would  not  be  so 
under  those  of  this  case,  as  children  were  bom  after  the  deed  was 
made ;  which  with  the  subsequent  cohabitation  would  render  the 
deed  void:  and  that  doctrine  was  deducible  from  the  case  of 
Fletcher  v.  Fletcher,  3  Br.  C.  C.  619,  in  notis.  Upon  the  whole 
therefore  he  submitted  that  this  judgment  ought  to  be  reversed. 

Puller,  in  support  of  the  judgment,  submitted  that  this  was  a 
pure  question  of  strict  law :  and  that  it  was  fully  and  solemnly 
settled  by  the  case  of  Lord  Rodney  v.  Chambers,  after  the  most 
elaborate  discussion,  that  the  legality  of  such  a  deed  had  been 
long  established  by  a  series  of  authorities  not  to  be  shaken  —  that 
this  sort  of  contract  was  in  effect  nothing  more  than  a  provision 
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for  any  other  separate  property  of  the  wife,  to  be  exclusively  en- 
joyed by  her. 

[590]  The  opinions  of  the  two  learned  Chief  Justices,  before 
whom  the  case  was  argued,  having  been  in  the  meantime 

signified  by  them  to  the  Lord  Chancellor,  the  Court  of  Error  on 

this  day  M&cersed  the  judgment, 

ENGLISH  NOTES. 

Agreements  for  separation  between  husband  and  wife  were  until 
quite  a  recent  period  considered  as  contrary  to  public  policy;  and  in- 
capable of  being  enforced.  Warrender  v.  Warrender  (1835),  2  CI.  & 
F.  527,  561.  ''  For  a  great  number  of  years,''  says  the  Master  of  the 
Rolls  (Sir  Geo.  Jessel),  in  Besant  v.  Wood  (1879),  12  Ch.  D.  606, 
620,  '^both  ecclesiastical  judges  and  lay  judges  thought  it  was  some- 
thing very  horrible  and  against  public  policy  that  the  husband  and 
wife  should  agree  to  live  separate,  and  it  was  supposed  that  a  civilized 
country  could  no  longer  exist  if  such  agreements  were  enforced  by 
Courts  of  law,  whether  ecclesiastical  or  not.  But  a  change  came  over 
judicial  opinion  as  to  public  policy,  other  considerations  arose,  and 
people  began  to  think  that  after  all  it  might  be  better  and  more  bene- 
ficial for  married  people  to  avoid  in  many  cases  the  expense  and  the 
scandal  of  suits  of  divorce  by  settling  their  differences  quickly  by  the 
aid  of  friends  out  of  Court,  although  the  consequence  might  be  that  they 
would  live  separately,  and  that  was  the  view  carried  out  by  the  Courts 
when  it  became  once  decided  that  separation  deeds  per  se  were  not 
against  public  policy."  The  crucial  decision  here  referred  to  was  in 
the  case  of  Wilson  v.  Wilson  (1848),  1  H.  L.  Cas.  538,  and  it  is  now 
quite  settled  that  an  agreement  for  separation  may  be  upheld  and  enr 
forced,  although  there  are  no  circumstances  in  the  case  which  would 
support  a  decree  for  dissolution  of  marriage  or  judicial  separation. 
Hart  V.  Mart  (1881),  18  Ch.  D.  670.  An  agreement  for  a  future  sepa- 
ration is  different  and  is  void.  Cartwright  v.  Cartwright  (1853), 
3  D.  M.  &  G.  982;  Cocksedge  v.  Cocksedge  (1844),  14  Sim,  244;  West- 
neath  v.  Westneath  (1821),  Jacob,  126. 

An  agreement  for  separation  need  not  be  in  writing:  MacgregorY* 
Macgregor  (1888),  21  Q.  B.  D.  424;  and  it  is  immaterial  whether  the 
contract  is  between  husband  and  wife  direct  or  through  the  medium  of 
a  trustee  for  the  wife:  Sweet  v.  Sweet  (1895),  1895,  1  Q.  B.  12,  64 
L.  J.  Q.  B.  108,  71  L.  T.  672,  43  W.  R.  303.  The  machinery  of  a 
trustee  was  only  resorted  to  to  avoid  the  difficulties  of  the  legal  doc- 
trine of  the  unity  of  person  between  husband  and  wife,  li  the  trustee 
refuses  to  sue  on  this  deed,  the  wife  may  do  so.      €r<mdy  t.  Gandy 
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(1885),  80  Ch.  D.  57,  54  L.  J.  Ch.  1154,  53  L.  T.  806,  33  W.  R. 
803. 

In  the  case  of  an  executory  agreement  for  separation  a  valuable  con- 
sideration is  essential  to  entitle  either  party  to  specific  performance. 
Walrand  v.  Walrond  (1858),  John.  18.  A  covenant  by  the  trustees  to 
indemnify  the  husband  against  the  debts  of  his  wife  is  considered  a 
valuable  consideration :  WellealeyY.  Wellesley  (1839),  10  Sim.  256;  or  a 
withdrawal  by  the  wife  of  pending  proceedings :  Macgregor  v.  Macgregor^ 
supra.  There  is  no  implied  condition  in  a  separation  agreement  that 
the  wife  should  remain  chaste,  a  dum  casta  clause  not  being  a  ''usual 
clause''  in  a  separation  deed:  Fearon  v.  Aylesford  (1884),  14  Q.  B.  D. 
792,  54  L.  J.  Q.  B.  33,  52  L.  T.  954,  33  W.  R.  331,  and  see  Gandy  v. 
Gandy  (1882),  7  P.  D.  1,  68,  75.  The  Court  has  power  to  deal  with  a 
separation  deed  as  a  ''settlement "  under  the  Matrimonial  Causes  Acts 
1857  to  1878, 

A  separation  agreement  is  put  an  end  to  for  every  purpose,  if  the 
parties  subsequently*  become  reconciled  and  return  to  cohabitation. 
Bateman  v.  Boss  (1813),  1  Dow.  235,  14  R.  R.  55. 

AMERICAN  NOTES. 

So  far  as  this  country  is  concerned  the  cases  have  been  sufficiently  pre- 
sented, ante,  vol.  vi.  p.  375,  under  "  Contract." 


ILLEGALITY. 

See  "  Contract,"  Sect.  V.,  6  R.  C.  325  et  seq. 


IMPOSSIBILITY. 

See  No.  10  of  "Accident"  and  notes  1  R.  C.  338  et  seq.;  Nos. 
55  and  56  of  "  Contract  "  and  notes  6  R.  C.  597  et  seq. 
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INDEMNITY. 

See  also  Lacet  v.  Hill;  Crowlbt'b  Claim,  No.  21  of  "Agency,"  2  R.  C.  519; 
Baxclat  v.  Lucas,  &c.,  Nos.  2  and  8  of  *'  Guarantee,"  p.  470,  atite. 


No.  1.— ANTEOBUS  v.  DAVIDSON. 
(CH.  1817.) 

No.  2.— WOLMERSHAUSEN  v.  GULLICK. 
(cH.  1893.) 

RULE. 

A  PERSON  entitled  to  indemnity  or  contribution  whose 
liability  is  ascertained,  may  obtain  against  the  person 
liable  to  indemnify  him  a  declaratory  judgment  establish- 
ing the  obligation  to  indemnify  or  contribute. 

The  Court  will  not,  however,  entertain  proceedings  in 
the  nature  of  a  quia  timet  action  by  the  person  to  be  indem- 
nified,  while  his  own  liability  remains  uncertain. 

Antrobns  v.  Davidson. 

S  Mer.  569-581  (17  R.  R.  130). 

Indemnity.  —  Quia  timet  action. 

[569]  Colonel  of  a  regiment  having  taken  a  bond  of  indemnity  from  his 
agents,  with  another  as  surety,  in  respect  of  all  charges,  &o.,  to  which 
he  may  become  liable  by  their  default;  the  agents  having  afterwards  become 
bankrupt;  and  Government  having  given  notice  to  the  representatives  of  the 
Colonel  (deceased)  of  a  demand  upon  the  ColoneVs  estate  by  virtue  of  an  un- 
liquidated account ;  a  bill  by  the  representatives  of  the  Colonel  against  the 
representatives  of  the  surety,  to  pay  the  balance  due  to  Government,  and  also  to 
set  aside  a  sufficient  sum  out  of  their  testator's  estate,  to  answer  future  con- 
tingent demands,  though  attempted  to  be  supported  upon  the  principle  of  a  bUl 
quia  timetf  dismissed  with  costs. 

Sir  William  Fawcett,  being  Colonel  of  the  15th  Regiment  of 
Foot,   and  subsequently  also  of  the  3d  Dragoon  Guards,   and 
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Governor  of  the  forts  of  Tilbury  and  Gravesend,  appointed  Messrs. 
Boss  and  Ogilvie  his  agents,  who,  as  such  agents,  entered  into  a 
bond,  by  which  they  became  bound  to  him,  jointly^  with  Duncan 
Davidson,  as  their  surety,  in  the  penal  sum  of  £10,000,  condi- 
tioned from  time  to  time  when  required,  to  account  with  him  (Sir 
W.  F.),  his  executors,  &c.,  in  respect  of,  and  pay  to  him  and 
them,  all  sums,  &c. ,  due  from  them  as  such  agents,  and 
to  settle  all  public  *  accounts  which  had  been,  or  should,  [*  570] 
or  might  be  required,  relative  to  their  said  concerns  as 
agents,  and  also  to  indemnify  him  (Sir  W.  F. ),  his  heirs,  execu- 
tors, <&c.,  against  all  costs,  charges,  and  expenses,  which  should 
or  might  be  incurred  by  the  neglect  or  default  of  them  (Messrs. 
Boss  and  Ogilvie)  in  the  premises^  or  in  any  manner  relating 
thereto. 

This  bond  was  dated  in  August,  1794  In  March,  1804,  Sir 
W.  Fawcett  died.  In  the  beginning  of  1805,  a  commission  of 
bankruptcy  was  issued  against  Messrs.  Boss  and  Ogilvie;  and 
shortly  afterwards  a  notice  was  sent  from  the  War  Oifice  to  the 
plaintiffs,  as  representatives  of  Sir  W.  Fawcett,  stating  that,  in 
consequence  of  the  insolvency  of  Messrs.  Boss  and  Ogilvie,  they 
were  liable  to  pay  certain  bills,  and  requesting  them  to  pay  into 
the  hands  of  the  Paymaster-General  the  amount  of  the  bills, 
therein  stated  to  be  £3225  lU,  8d. 

*  The  plaintiffs  took  no  steps  in  pursuance  of  the  notice  [*  571] 
so  received  by  them,  being  at  that  time,  and  until  long 
afterwards  (as  stated  by  their  bill),  in  ignorance  of  the  bond 
which  had  been  given.  In  November  following  they  applied,  and 
were  admitted,  to  prove  under  the  commission  of  Messrs.  Bess 
and  Ogilvie  for  the  amount  of  the  demand  so  made  upon  them ; 
and  afterwards,  in  consequence  of  the  advertisement  of  a  dividend 
to  be  made  on  the  4th  of  August,  1806,  another  notice  was  issued 
to  them  from  the  War  Office,  requesting  them  to  make  certain 
arrangements  for  liquidation  of  the  accounts  of  Messrs.  Boss  and 
Ogilvie.  The  plaintiffs  finding,  on  inquiry,  that  no  settlement 
of  the  bankrupts'  accounts  with  Government  had  taken  place,  took 
no  notice  of  these  applications :  but  subsequently,  being  about  to 
make  a  distribution  of  the  funds  in  their  hands,  as  representatives 
of  the  deceased,  under  a  decree  of  the  Court  of  Chancery,  thought 
proper  to  apprize  Government  of  such  proceeding.  After  repeated 
applications  for  an  answer  upon  the  subject,  the  plaintiffs  received 
VOL  XII.  —  52  • 
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from  the  Secretary  at  War  a  letter  dated  31st  January,  1815, 
inclosing  an  account  of  sums  "  appearing  to  be  due, "  from  the  rep- 
resentatives of  the  late  Sir  W.  Fawcett,  amounting  to  £6169  195. 9(2. ; 
and  stating  that  the  balance  was  moriB  likely  to  be  increased  than 

diminished  in  the  final  account. 
[572]       The  bill,  after  stating  the  above  particulars,  went  on  to 
state  that  it  was  only  a  short  time  since  the  plaintiifs  dis- 
covered the  bond  in  which  Davidson  was  a  surety ;  and  that  imme- 
diately on  the  discovery  thereof,  they  served  the  defendant  (the 
personal  representative  of  Davidson)  with  a  copy,  together  with  a 
copy  of  the  foregoing  statement  of  the  account  claimed  by  Govern- 
ment;  and  that  having  been  so  called  on  for  payment 
[*  573]   *  they  had  applied  to  the  defendant,  accordingly,  to  pay 
and  discharge  the  balance  already  found  due  to  Govern- 
ment, and  (in  order  to  enable  them  to  make  a  just  distribution  of 
their  testator's  estate  under  the  decree)  to  set  apart  a  sufficient 
sum  out  of  the  estate  of  the  said  Duncan  Davidson,  to  indemnify 
them  in  the  event  of  a  further  sum  being  found  due  on  a  final 
adjustment,  which  was  prayed  accordingly. 

The  defendant,  by  his  answer  to  this  bill,  said  he  believed  that 
upon  the  balance  of  accounts  with  Ross  and  Ogilvie,  as  army 
agents,  in  respect  of  the  several  regiments  for  which  they  acted,  a 
large  sum  would  be  found  due  to  Boss  and  Ogilvie ;  and  that  any 
balance  which  might  be  found  due  from  them  in  respect  of  the 
15th  Regiment  of  Foot  would  be  set  off  against  such  general 
balance.  The  defendant  further  stated  (and  his  answer 
[♦  574]  was  supported  by  evidence  *  to  the  same  eflfect),  that  the 
ordinary  course  pursued  in  settling  the  accounts  of  army 
agents  by  the  Paymaster-General  is  to  treat  them  as  one  general 
account,  and  to  set  ofif  sums  which  were  due  to  the  agent  in  respect 
of  one  regiment  against  moneys  which  might  be  due  from  the  same 
agent  in  respect  of  other  regiments ;  and  also  that  it  was  not  usual, 
or  according  to  the  ordinary  practice  of  Government,  in  cases 
where  they  had  been  in  the  habit  of  settling  accounts  with  any 
person  as  agent  from  time  to  time  for  any  particular  regiment^  to 
call  upon  the  colonel  of  that  regiment  for  payment  of  any  deficiency 
that  might  appear  upon  the  said  account,  if  there  was  money  due 
to  such  agent  in  respect  of  other  regiments  sufficient  to  cover  such 

deficiency. 
[575]         Sir  S.  Romilly  and  Roupell,  for  the  plaintiffs, 
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Alleged  that  the  bill  was  in  the  nature  of  a  bill  quid  timety  and 
upon  that  principle  to  be  supported,  as  in  the  case  where  Lord 
Keeper  North  held,  that  if  A.  is  bound  for  B.,  and  has  a  counter- 
bond  from  B,  and  the  money  is  become  payable  on  the  original 
bond,  equity  will  compel  B.  to  pay  the  debt,  although  A.  is  not 
troubled  or  molested  for  the  debt,  since  it  is  unreasonable  that  a 
man  should  always  have  such  a  cloud  hung  over  him.  Earl  of 
Jianelagh  v.  Hayes,  1  Vern.  190,  1  Eq.  Ab.  79,  pi.  5.  The  terms 
of  the  bond,  in  this  case,  are  such  as  entitle  us,  not  only  to  call  for 
payment  of  what  is  actually  now  claimed  by  Government,  but  to  be 
indemnified  to  the  extent  of  the  penalty  against  future  payments. 

Wetherell  and  Heald,  contra. 

This  is  only  a  claim  made  by  the  Secretary  at  War,  not  in 
respect  of  a  settled  account,  —  no  debt  actually  due.  The  object 
is  to  compel  the  representatives  of  Mr.  Davidson,  as  surety  for 
Messrs.  Ross  and  Ogilvie,  to  impound,  by  way  of  anticipation  of 
a  future  possible  demand,  which  the  plaintiflFs,  as  representatives 
of  Sir  W.  Fawcett,  may  be  compelled  to  answer.  It  is  impossible 
to  produce  any  case  in  which  the  Court  has,  by  way  of  anticipa- 
tion, called  upon  a  surety  to  make  good  the  engagements 
of  his  principal,  before  the  person  entitled  *  to  indemnity  [*  576] 
has,  in  effect,  been  damnified.  If  such  were  the  legal  effect 
of  the  bond,  the  plaintiffs  ought  to  go  to  law  for  their  remedy, 
and  can  have  no  relief  in  a  Court  of  equity.  But  if  not,  there  is 
no  equitable  ground  upon  which  they  are  entitled  to  have  that 
relief  here  which  a  Court  of  Law  would  refuse  them. 

Sir  S.  Eomilly,  in  reply. 

This  is  not  the  case  of  principal  against  surety,  but  of  surety 
seeking  to  compel  payment  by  the  principal  debtor.  Sir  W.  Fawcett 
was  answerable  to  Government  for  his  agents;  but  the  agents 
themselves  were  the  principal  debtors ;  and  thus  the  case  comes 
within  the  principle  upon  which  His  Honor  decided  that  of  Wright 
v.  Morlei/,  11  Ves.  12,  22  (8  E.R  69),  which  was,  that  as  the 
creditor  was  entitled  to  the  benefit  of  all  the  securities  the  prin- 
cipal debtor  had  given  to  his  surety,  the  surety  had  full  as  good 
an  equity  to  the  benefit  of  all  the  securities  the  principal  gave  to 
the  creditor ;  that  the  surety  had  precisely  the  same  right  that 
the  creditor  had,  and  was  to  stand  in  his  place,  —  therefore  deter- 
mining that  the  surety  was  not  only  entitled,  with  regard  to  the 
payments  actually  made,  to  stand  in  the  place  of  the  creditor,  and 
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be  reimbursed  out  of  the  fuod  assigned  for  the  payment;  but  had 
also  an  equity  to  have  the  fund  applied  in  his  exoneration,  that 
fund  being  provided  by  the  principal  debtor  for  the  purpose  of 
securing  the  payment.     And  it  was  accordingly  decreed,  according 
to  the  prayer  of  the  bill,  that  the  plaintiflf  should  be  reimbursed 
what  he  had  paid  out  of  the  fund  in  question ;  and  that  a  sufficient 
portion  should  be  set  apart  to  answer  the  accruing  pay- 
[*  577]  ments.     So  in  Mosely,  *  318  {Ltt  v.  Booh,  Mos.  318),  Sir 
Joseph  Jekyll,  Master  of  the  Bolls,   is  represented  to 
have  said,  —  "  If  I  borrow  money  on  mortgage  of  my  estate  for 
another,  I  may  come  into  equity  (as  every  surety  may  against  his 
principal)  to  have  my  estate  disencumbered  by  him.  *     Tt  is  noth- 
ing to  say  that  such  a  bill  as  the  present  may  have  been  seldom 
filed,  or  that  no  instance  can  be  produced  of  such  a  decree  as  is 
prayed  by  it,  if  it  can  be  shown,  by  analogy  to  decided  cases,  that 
it  is  according  to  principles  upon  which  the  Court  usually  acts, 
and  which  are  completely  established.     The  case  of  Simmons  v. 
Bolland,  3  Mer.  p.  547,  decided  here  a  few  nights  ago,  was,  in 
principle,  much  stronger  than  this.     There,   no  covenants  were 
broken ;  but  the  executor  claimed  and  was  allowed  to  retain,  out 
of  the  residuary  fund,  sufficient  to  protect  him  against  the  conse- 
quences of  any  future  possible  breach  of  covenants.     So,  in  the 
case  of  the  Duke  of  Queensberry's  leases.     That  cited  from  Aleyne 
{Eeles  V.  Lambert,  Aleyne,  38 ;  Styles,  37,  54,  73)  is  also  in  point 
with  the  present     But,  in  Simmons  v.  Bolland  it  was  most  im- 
probable that  any  demand  could  ever  arise  in  respect  of  the  cove- 
nants of  which  it  was  sought  to  guard  against  the  effects  of  a 
future  possible  breach.     Here  a  demand  has  been  made  already ; 
and  it  is  in  the  ordinary  course  of  Government  transactions  that 
such  demands  are  established  after  a  much  longer  lapse  of  time 
than  in  the  present  case.     We  had  an  instance,  only  a  few  nights 
ago,  of  such  a  demand,  in  respect  of  transactions  which  had  taken 
place  during  the   Seven  Years'  War.     In  this  case,   it 
[*  578]  should  be  *  referred  to  the  Master  to  ascertain  what  sum 
it  will  be  proper  to  set  apart  to  answer  the  demands  to 
which  the  plaintiffs  may  eventually  become  liable  on  account  of 
the  agency  of  Boss  and  Ogilvie. 
The  Master  of  the  Bolls  (Sir  William  Grant). 
The  first  point  to  be  considered  is,  in  what  relation  the  parties 
to  this  bond  stood  to  each  other  at  the  time  of  its  execution. 
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Government  allows  the  colonel  of  a  regiment  to  appoint  his  own 
agent  The  colonel  is  answerable  for  such  agent,  not  by  virtue  of 
any  security  which  he  gives  to  Government,  but  because  the  law 
throws  that  responsibility  on  the  principal.  Large  sums  of  public 
money  pass  directly  into  the  hands  of  these  agents,  and  accounts 
are  kept  and  settled  with  them  by  Government,  subject,  how- 
ever, to  the  ultimate  liability  of  the  colonel,  by  whom  they 
have  been  appointed.  The  colonel,  however,  takes  security  from 
his  agent  to  indemnify  himself  against  the  consequences  of  such 
liability. 

In  the  case  of  an  ordinary  money  bond,  there  is  no  distinction 
'upon  the  face  of  it,  between  the  principal  and  the  surety:  but  it 
is  otherwise  in  the  case  of  a  bond  of  indemnity.  In  the  present 
instance,  Mr.  Davidson  stipulates  for  no  act  of  bis  own :  he  had 
no  money  to  receive,  no  account  to  settle ;  but  as  surety  for  Messrs. 
Boss  and  Ogilvie,  he  engages  that  they  shall  duly  account,  and 
that  he  will  indemnify  Sir  William  Fawcett  against  the  conse- 
quences of  their  n^lect  or  default.  In  doing  this  Mr.  Davidson 
incurred  a  definite  legal  obligation.  Then  the  first  question  that 
arises  is,  why  should  the  plaintiffs  come  into  a  court  of  equity  to 
enforce  a  mere  legal  obligation  ?  They  say,  because,  as  the 
representatives  of  Sir  William  Fawcett,  they  stand  in  *  the  [*  579] 
situation  of  a  surety,  and,  as  a  surety,  are  entitled  in 
equity  to  a  relief  which  they  cannot  obtain  at  law.  It  is  true 
that  a  surety  may  come  here  to  compel  the  principal  to  relieve 
him  of  his  liability,  by  paying  off  the  debt  But  Sir  William 
Fawcett's  representatives  and  Davidson  do  not  stand  in  the  relation 
of  principal  and  surety  in  the  sense  in  which  the  rule  of  equity 
considers  that  relation.  Whatever  loss  there  may  be,  it  is  true, 
will  ultimately  fall  on  Davidson,  and  therefore,  in  a  certain  sense, 
Davidson  may  be  legally  considered  the  principal  debtor ;  but  in 
equity  he  is  no  more  the  proper  debtor  than  Sir  William  Fawcett 
Both  are  answerable  for  Eoss  and  Ogilvie ;  and  though  Davidson 
is  bound  to  keep  Sir  William  Fawcett  indemnified,  that  obliga- 
tion does  not  arise  out  of  any  principle  of  equity,  but  is  created 
by  special  convention  between  the  parties.  Except  for  the  bond, 
Davidson  would  have  nothing  to  do  with  the  debts  of  Eoss  and 
Ogilvie.  The  bond,  therefore,  which  alone  created,  must  deter- 
mine the  extent  of  his  liability.  There  is  no  principle  upon 
which  a  court  of  equity  can  extend  the  legal  effect  of  the  bond. 
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Its  legal  effect  is  to  protect  against  the  consequences  of  future 
deficiencies,  but  not  to  entitle  the  party  to  call  for  anticipated  and 
precautionary  payment,  by  way  of  preventing  the  risk  of  his  being 
hereafter  damnified.  I  say  this  upon  the  supposition  that  a  debt 
had  been  actually  established  as  due  to  the  public ;  but  of  this 
there  is  no  evidence,  beyond  the  mere  assertion  of  the  Under 
Secretary  at  War,  and  that  made  not  by  way  of  claim  upon  Boss 
and  Ogilvie,  but  merely  in  answer  to  the  application  of  Sir 
William  Fawcett's  representatives  to  ascertain  what  that  claim 
might  probably  amount  to  from  the  then  state  of  the  accounts. 
The  £3225  lis.  8d.,  stated  to  be  the  amount  of  payments  for 
which  Sir  William  had  become  responsible,  in  the  first  letter 
from  the  War  Office,  soon  after  the  bankruptcy  of  Boss 
[*  580J  and  *  Ogilvie,  was  not  claimed  by  Government  in  respect 
of  a  debt  actually  due  from  Boss  and  Ogilvie,  but  in  respect 
of  unpaid  bills,  which  had  been  taken  up,  and  for  which  the 
Paymaster-General  had  become  answerabla  The  application  was 
therefore  made  to  the  representatives  of  Sir  William  Fawcett  to 
replace  those  securities,  without  regard  to  the  balance  which  might 
ultimately  be  found  to  be  due  to  the  agents  upon  a  general  account 
with  Government;  and,  from  its  subsequent  silence,  it  must  be 
taken  that  Government  had  suffered  them  to  pass  into  that  general 
account 

The  account  transmitted  to  Sir  William's  representatives  in 
1815  contained  the  whole  demand  which  Government  then  sup- 
posed itself  to  have  upon  Sir  William's  estate,  accompanied  with 
a  statement  that  the  balance  was  more  likely  to  be  increased  than 
diminished.  There  is  no  evidence  that  any  sum  of  money  in 
particular  was  at  that  time  actually  due  from  Boss  and  Ogilvie  to 
Government  The  dicta  in  the  cases  cited  (of  Lord  Keeper  North 
in  Ranelagh  v.  Hayes,  1  Vem.  190 ;  and  of  Sir  Joseph  Jekyll  in 
Lee  V.  Rooky  Mos.  318)  furnish  no  authority  for  the  demand  made 
in  this  instance ;  for  they  presume  that,  even  where  a  proper  surety 
comes  into  equity  to  compel  payment  of  a  debt  by  the  proper  prin- 
cipal, he  is  able  to  tell  what  that  debt  ia  Can  a  surety  say  to  his 
principal,  **  Bring  money  into  Court  by  way  of  deposit,  because  it 
may  eventually  turn  out  that  a  debt  may  be  found  to  be  due  by 
you  for  which  I  may  become  answerable  *  ? 

What  is  here  asked  is  to  have  a  new  security,  and  one  of  a 
totally  different  sort  from  that  which  Davidson  consented  to  give. 
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—  a  security  by  deposit  of  money,  instead  of  a  security  by  personal 
obligation. 

*  There  is  no  analogy  in  this  case  to  the  provision  which  [*  581] 
the  Court  sometimes  makes  for  an  unascertained  debt,  as, 
for  instance,  where  it  refuses  to  direct  a  distribution  of  the  estate 
among  residuary  legatees,  if  apprised  that  there  are  existing  claims 
to  which  the  executors  may  eventually  become  liable,  in  respect 
of  covenants  which  their  testator  has  entered  into.  The  Court  is 
not  administering  Mr.  Davidson's  estate.  It  is  not  called  upon 
to  distribute  the  residue,  while  it  is  uncertain  whether  a  claim 
may  not  be  made  on  the  executor  in  consequence  of  this  bond. 
The  executor  is  not  seeking  its  protection  against  an  eventual 
legal  liability.  But  a  person  who  is  as  yet  no  creditor,  and  who 
may  never  become  one,  is  claiming  to  force  out  of  the  hands  of 
the  executor  the  utmost  extent  of  what  can  ever  become  due.  I 
cannot  make  such  a  decree,  without  laying  it  down  as  a  rule,  that, 
whenever  a  person  bound  in  an  obligation  of  this  sort  dies,  a  court 
of  equity  will  compel  his  executor  to  bring  into  Court  the  whole 
amount  of  the  penalty  of  the  bond.  I  can  find  no  trace  of  the 
exercise  of  any  such  jurisdiction,  and  therefore  must  dismiss  the 
bilL  Bill  dismissed^  with  costs. 


WolmerBhauBen  v.  Onllick. 

62  L.  J.  Ch.  773-781  (s.  c.  1893,  2  Ch,  514;  68  L.  T.  753). 

[773]      Principal  and  Surety.  — Bight  to  Contribution.  —  Unaseertained 
Liability.  —  LimitationSy  Statute  of. 

A  surety,  against  whom  the  principal  creditor  has  established  his  claim  for 
the  full  amount  of  the  guarantee,  may  maintain  an  action  against  a  co-surety 
hefore  actual  payment  of  the  claim  for  a  declaration  of  his  right  to  contribution  ; 
and,  where  the  principal  creditor  is  a  party  to  the  action,  he  may  obtain  an 
order  upon  the  co-surety  to  pay  his  proportion  to  the  principal  creditor.  Where 
the  principal  creditor  is  not  a  party,  the  surety  may  obtain  a  prospective  order 
directing  the  co-surety,  upon  payment  by  the  surety  of  his  own  share,  to  in- 
demnify him  against  further  liability. 

Under  section  37  of  the  Bankruptcy  Act,  1883,  the  liability  of  a  bankrupt 
surety  to  contribution,  though  unascertained  at  the  time  when  bankruptcy  pro* 
ceedings  are  taken  against  him,  is  a  debt  provable  in  the  bankruptcy. 

The  Statute  of  Limitations  does  not  begin  to  run  against  a  surety  claiming 
a  right  of  contribution  against  a  co-surety  until  the  claim  of  the  principal  cred- 
itor has  been  established  against  him,  although  at  the  time  of  the  action  for 
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contribatioD  the  statute  may  have  run  as  between  the  principal  creditor  and 
the  co-surety. 

The  costs  incurred  in  proceedings  by  which  the  principal  creditor's  claim  was 
reduced  were  included  in  ascertaining  the  contribution. 

The*  plaintiff  was  the  widow  and  executrix  of  Greoige  Wol- 
mershausen,  whose  estate  was  being  administered  by  the  Court; 
and  this  action  was  brought  by  leave  of  the  Court  against  Thomas 
Gullick  and  John  Patton  for  a  declaration  that  the  plaintiff  was 
entitled  to  a  right  of  contribution  against  them  as  co-sureties 
with  the  deceased. 

In  187^,  Wolmershausen,  Gullick,  and  Patton  were  directors 
of  the  Original  Hartlepool  Collieries  Company,  Limited,  which 
became  insolvent,  and  had  since  been  wound  up.  In  July,  1871, 
the  company  borrowed  from  its  bankers,  Messrs.  Barclay,  Sevan 
&  Co. ,  £25,000 ;  and  on  the  29th  of  July,  Wolmershausen,  Gullick, 
and  Patton,  and  two  other  directors,  who  subsequently  became  in- 
solvent, gave  to  the  bankers  a  joint  and  several  promissory  note 
for  the  amount  of  the  loan  as  sureties  for  the  company. 

On  the  21st  of  January,  1874,  these  five  directors,  as  such 
sureties,  gave  a  further  joint  and  promissory  note  to  the  bankers 
for  £10,000.  Wolmershausen  died  in  May,  1879,  and  an  action 
for  the  administration  of  his  estate  was  commenced  in  the 
following  July. 

In  October,  1879,  the  bankers  gave  notice  of  a  claim  against 
the  estate  of  the  deceased  for  £6000,  the  balance  alleged  to  be 
due  to  them  upon  the  two  promissory  notes  after  allowing  pay- 
ments to  the  extent  of  £23,500  and  £5500  on  the  said  two  notes 
respectively.  The  plaintiff  resisted  the  claims,  and  an  unsuccess- 
ful attempt  was  made  in  the  administration  to  obtain  leave  to 
bring  in  the  co-sureties  under  the  third-party  procedure,  but  there 
was  no  evidence  that  the  defendants  had  any  notice  of  this  pro- 
ceeding. The  claim  was  finally  adjudicated  upon  on  the  26th  of 
March,  1890,  by  Stirling,  J.  His  Lordship  disallowed  the  claim 
to  the  extent  of  £1500,  the  balance  alleged  to  be  due  on  the  first 
note,  but  allowed  it  to  the  extent  of  £4500,  the  balance  on  the 
second  note  with  interest,  after  deducting  therefrom  a  sum  of  £70, 
as  the  estimated  amount  which  the  bankers  might  have  recovered 
from  the  trustee  in  bankruptcy  of  one  of  the  insolvent  directors. 
The  plaintiff  had  not,  as  yet,  paid  any  part  of  this  sum.  The 
plaintiff  claimed  a  declaration  that  the  defendants  were  jointly 
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and  severally  liable  to  contribute  with  the  plaintiff  to  the  dis- 
charge of  the  principal  debt,  and  an  order  upon  the  defendants, 
respectively  to  contribute  with  the  plaintiff  to  pay  to  Messrs. 
Barclay,  Bevan  &  Co.  the  amount  of  their  debt;  or,  in  the  alter- 
native, an  order  upon  them  to  indemnify  the  plaintiff  against  any 
sums  which  she  might  pay  to  Messrs.  Barclay,  Bevan  & 
Co.,  in  excess  of  her  proper  shara  *The  defendant  [*774] 
Gullick  pleaded  that  the  action  was  not  maintainable,  as 
the  plaintiff  had  not  paid  anything  in  respect  of  the  debt. 

The  defendant,  Patton,  pleaded  that  in  1887  he  had  entered 
into  a  scheme  of  arrangement  with  his  creditors,  under  the  Bank- 
ruptcy Act,  1883,  and  that  under  such  scheme  205.  in  the  pound 
had  been  paid  to  all  creditors  who  had  proved  their  debts,  and 
that  such  scheme  was  a  bar  to  the  plaintiff's  claim.  No  claim 
was  made  under  the  bankruptcy  proceedings  against  this  defendant 
in  respect  of  his  unascertained  liability  to  contribution,  nor  was 
such  liability  included  by  him  in  his  statement  of  liabilities. 

The  defendants  also  pleaded  the  Statutes  of  Limitation. 

Farwell,  Q.C.,  and  Birrell,  for  the  plaintiff.  — First,  an  action 
for  contribution  can  be  maintained  by  a  surety  against  his  co- 
sureties after  he  has  been  called  upon  by  the  principal  creditor  to 
pay  the  full  amount  of  the  debt,  although  he  has  not  actually  paid 
any  part  of  it  In  Bering  v.  Lord  WinchUsea,  1  Cox,  318 ;  2  Bos. 
&  P.  270  (1  RR  41),  which  was  approved  by  Lord  Eldon  in 
Craythome  v.  Svnnhurne,  14  Ves.  160  (9  RR  264),  contribution 
was  ordered  after  judgment  and  before  payment  In  £x  parte 
Snowdon,  50  L.  J.  Ch.  540;  17  Ch.  D.  44;  29  W.  R  654,  James, 
L.  J.,  expresses  his  opinion  that  a  surety  who  has  been  called  upon 
to  pay  a  debt  may  compel  his  co-sureties  to  contribute  towards  the 
payment  of  the  debt  to  the  creditor,  or  to  indemnify  him  against 
paying  more  than  his  proportion.  And  see  Hughes  Hallett  v.  The 
Indian  Mammoth  Gold  Mines  Company,  52  L.  J.  Ch.  418 ;  22  Ch. 
D.  561.  To  compel  a  surety  to  pay  the  whole  debt  before  obtain- 
ing contribution  may  involve  him  in  ruin,  although  he  might  be 
perfectly  well  able  to  pay  his  proper  share. 

Secondly,  with  regard  to  the  Statute  of  Limitations,  the  last 
cited  authority  shows  that  the  plaintiff  could  not  have  commenced 
this  action  until  the  claim  of  the  bankers  had  been  established 
against  her,  which  was  in  March,  1890.  and  the  statute  only 
begins  to  run  from  that  date. 
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Thirdly,  with  reference  to  the  plea  of  the  defendant,  Patton, 
there  was  not  at  the  time  of  the  bankruptcy  proceedings  any  lia- 
bility for  which  the  plaintiff  could  have  proved.  The  claim  of 
the  bankers  had  not  been  established,  and  the  defendants  might 
never  have  been  called  upon  to  contribute.  The  right  to  con- 
tribute is  distinct  from  a  debt. 

Haldane,  Q.C.,  and  Curtis  Price,  for  the  defendant  Gull  ick. — 
It  has  always  been  held  at  common  law  that  a  surety  is  not 
entitled  to  contribution  against  his  co-sureties  until  he  has  paid 
more  than  his  pioper  proportion  of  the  debt  There  is  no  reason 
why  a  creditor  who  has  obtained  judgment  against  one  surety  may 
not  afterwards  obtain  judgment  against  another,  and  non  constat 
that  the  first  surety  will  be  solvent;  therefore,  until  a  surety  has 
paid  more  than  his  proportion,  it  is  not  clear  that  he  will  ever  be 
in  a  position  to  demand  anything  from  his  co-surety  —  Davits  v. 
Humphreys,  6  Mee.  &  W.  153 ;  9  L  J.  Ex.  263.  And  the  same 
principle  applies  in  equity  —  Antrohus  v.  Davidson^  3  Mer.  569 
(p.  816,  ante).  Ex  parte  Snowdon  and  Hughes  Hallett  v.  The 
Indian  Mammoth  Gold  Mines  Company  are  decisions  in  our  favour. 
In  Bering  v.  Lord  Winchilsea  the  point  was  not  argued,  and  that 
case  has  never  been  cited  as  an  authority  for  the  proposition  that, 
for  the  purpose  of  enforcing  contribution,  a  judgment  is  equivalent 
to  payment  Further,  an  adjudication  of  a  claim  is  not  a  judg- 
ment, and  that  distinguishes  Bering  v.  Lord  Winchilsea  from  the 
present  case.  As  regards  the  Statute  of  Limitations,  the  defend- 
ants are  statute-barred  as  between  themselves  and  the  principal 
creditor;  and  the  question  arises  whether  a  surety  who  is  not 
statute-barred  can  proceed  against  a  surety  who  is.  The  object  of 
the  present  action  is  to  compel  the  defendants  to  pay  an  aliquot 
proportion  of  the  debt  to  the  principal  creditor,  but  they  are  under 
no  liability  to  him.  The  doctrine  of  contribution  is  based  upon 
the  theory  of  the  sureties  being  subject  to  a  common  burden ;  but 
the  sureties  are  no  longer  subject  to  a  common  burden, 
[*  775]  and  *this  is  due  to  the  fault  of  the  plaintiff,  who  ought 
not  to  have  allowed  the  claim  of  the  bankers  to  hang  over 
her  for  ten  years  without  taking  steps  to  inform  the  defendants 
that  she  intended  to  enforce  contribution  against  them. 

Whitehorne,  Q.  C,   and  T.    L.   Wilkinson,  for  the   defendant 

.  Patton.  —  The  effect  of  the  scheme  of  arrangement  was  to  release 

the  debtor  from  all  debts  provable  in  bankruptcy,  and  this  con- 
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tingent  liability  to  contribution  was  a  debt  provable  in  bankruptcy 
—  Hardy  v.  Fothergill,  58  L.  J.  Q.  B.  44;  13  App.  Cas-  351,  and 
Flint  V.  Barnard,  58  L  J.  Q.  B.  53 ;  22  Q.  R  D.  90. 

Farwell,  Q.  C,  in  reply.  — Davies  v.  Humphreys  is  distinguish- 
able on  the  ground  that  there  the  plaintiff  was  asking  payment  to 
himself,  whereas  this  is  an  action  for  contribution  in  which  the 
plaintiff  asks  payment  to  the  creditor.  A  person  entitled  to  con- 
tribution or  indemnity  may  enforce  his  right  before  he  has  sus- 
tained actual  loss  —  "  Lindley  on  Partnership,"  p.  374.  I  ask  for 
an  order  like  that  in  Wooldridge  v.  Norris,  37  L.  J.  Ch.  640; 
L  R  6  Eq.  410. 

Wright,  J. ,  at  the  conclusion  of  the  arguments,  dismissed  the 
action  as  against  the  defendant,  Patton,  with  costs,  but  reserved 
judgment  as  between  the  plaintiff  and  the  defendant,  Gullick. 

Wright,  J.  (on  May  1).  —  This  case  raises  an  important  ques- 
tion, with  respect  to  which  there  is  a  remarkable  absence  of 
express  authority.  The  plaintiff  is  the  executrix  of  a  person  who 
became  surety  with  four  others  for  a  large  sum  of  money  advanced 
by  a  bank  to  a  company.  The  surety's  estate  is  being  adminis- 
tered in  the  Court,  and  the  bankers  put  in  a  claim  as  creditors  for 
the  whole  amount  of  the  guarantee.  The  plaintiff  resisted  the 
claim,  and  succeeded  in  reducing  it  from  £6000 ;  but  it  has  been 
finally  allowed  for  a  sum  of  about  £4500.  The  plaintiff  is  now 
called  upon  to  pay  that  sum,  and  brings  this  action  against  co- 
sureties for  contribution.  The  plaintiff  has  not  yet  paid  anything. 
One  defendant  I  have  dismissed  from  the  action  on  the  ground 
that  he  is  discharged  by  a  composition  under  section  18  of  the 
Bankruptcy  Act,  1883,  inasmuch  as  it  appears  to  me  that  his 
liability  to  contribute,  although  not  ascertained  at  the  time  of  the 
bankruptcy  proceedings,  nor  included  in  his  schedule  of  liabilities 
or  in  the  claims  or  proofs,  and  not  a  debt  in  respect  of  which  an 
adjudication  of  bankruptcy  could  have  been  sustained,  was  a  lia- 
bility within  the  meaning  of  section  37  of  the  Act,  and  therefore 
a  debt  provable  in  the  bankruptcy  —  compare  Hardy  v.  Fotkergill. 

The  principal  defence  of  the  other  defendant  is  that  the  plain- 
tiff is  not  entitled  to  maintain  this  action  until  she  has  paid  more 
than  her  proportion,  or,  at  any  rate,  until  she  has  paid  her  pro- 
portion. The  plaintiff  is  willing  to  pay  her  proportion,  but  she 
insists  that  the  actual  payment  of  it  is  not  a  condition  precedent 
to  her  right  to  sue;  and  she  says  that,  at  any  rate,  she  is  not 
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obliged  to  pay  the  whole  in  the  first  instance  and  then  sue  for 
reimbursement  If  she  is  obliged  to  pay  the  whole  before  actual 
contribution  from  the  co-surety,  the  business  in  which  the  tes- 
tator's assets  are  invested  will  be  embarrassed  by  the  withdrawal 
of  so  much  of  the  capital  even  for  a  short  time.  Obviously,  if 
a  man  were  surety  with  nine  others  for  £10,000,  it  might  be  a 
ruinous  hardship  if  he  were  compelled  to  raise  the  whole  £10,000 
at  once,  and  perhaps  to  pay  interest  on  the  £9000,  until  he  could 
recover  the  £9000  by  actions  or  debtor's  summonses  against  his 
co-sureties. 

The  questions  are  whether  the  action  can  be  maintained,  and 
what  is  the  precise  extent  of  the  relief  (if  any)  which  can  be 
given.  By  the  Boman  law,  as  it  stood  in  the  time  of  Justinian, 
sureties  had,  generally  speaking,  a  right  to  compel  the  creditor  to 
enforce  payment  against  them  pro  rata  only.  The  superior  Courts 
of  common  law  in  this  country  have  never  entertained  any  action 
for  contribution  by  a  surety  against  his  co-surety,  except  the  action 
for  money  paid ;  and  from  the  time  of  Davies  v.  Humphreys,  which 
was  decided  in  the  year  1840,  it  has  been  treated  as  settled  law 
that  the  surety  cannot  maintain  this  action  until  he  has 
[•776]  actually  paid  more  than  his  own  proportion,  •because 
this  action  assumes  a  debt  due  and  payable  to  the  plaintiff, 
and  there  is  no  legal  debt  due  and  payable,  and  the  creditor  may 
yet  enforce  payment  of  the  whole  balance  from  the  co-surety. 
Nor  did  the  Courts  of  common  law  ever  give  in  the  case  of  co- 
sureties the  equitable  relief  which  they  were  accustomed  to  give 
in  many  other  cases  of  joint  or  common  liability,  by  compelling 
contribution  after  judgment  and  before  execution  by  means  of  a 
writ  of  audita  querela  or  scire  facias  to  limit  the  creditor's  execu- 
tion to  the  proper  share  payable  by  the  particular  defendant. 
This  will  be  seen  from  the  collection  of  ancient  cases  in  3  Bep. 
p.  12,  and  following. 

By  the  custom  of  the  city  of  London,  an  equitable  action  lay  in 
the  city  Courts  by  a  surety  before  he  had  paid  anything,  to  have 
it  ordered  that  he  and  his  co-sureties  should  be  charged  pro  rata 
only  —  "  ut  uterque  eorum  oneretur  pro  rata  "  —  Offley  and  John- 
son's  Case  (26  Eliz.),  2  Leon.  166. 

In  the  earliest  reports  and  abridgments  of  cases  in  Chancery 
there  is  frequent  mention  of  contribution,  but  there  seems  to  be 
no  reported  instance  of  contribution  between  sureties  before  the 
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seventeenth  century ;  and  even  in  modem  times  there  is  very  little 
express  authority  that  the  surety  has  any  remedy  until  he  has 
actually  paid  too  much,  and  still  less  authority  to  show  the  pre- 
cise extent  of  the  relief  to  which  he  may  be  entitled  before  such 
payment.  In  nearly  every  reported  case  the  surety  had,  before 
action,  paid  more  than  his  share.  Nearly  every  case  and  text- 
book refers  to  his  right  to  contribution  as  the  right  of  a  surety 
who  has  paid  more  than  his  proportion.  In  a  few  cases  the 
ambiguous  expression  is  used,  **  when  he  is  called  upon  to  pay 
more  than  his  proportion." 

The  following  are,  I  believe,  the  only  reported  cases  which 
throw  any  light  on  the  subject  I  begin  with  two,  which  are  not 
cases  of  suretyship,  but  which  illustrate  a  principle  of  equity, 
apparently  established  in  other  cases  of  contribution,  and  appli- 
cable to  this.  They  are  cited  in  Vin.  Abr.,  tit  "  Contribution,' 
from  Gary's  Eeports:  — 

"  27.  If  a  man  grants  a  rent-charge  out  of  all  his  lands,  after- 
wards sells  his  lands  by  parcels  to  divers  persons,  and  the  grantee 
of  the  rent  will  from  time  to  time  levy  the  whole  rent  upon  one 
of  the  purchasers  only,  he  shall  be  eased  in  Chancery  by  a  con- 
tribution from  the  rest  of  the  purchasers,  and  the  grantee  shall  be 
restrained  by  order  to  charge  the  same  upon  him  only. 

"  28.  Sir  Edmund  Morgan  married  the  widow  of  Fortescue ;  he 
had  his  wife's  lands  distrained  alone  by  the  grantee  of  a  rent- 
charge  from  her  former  husband,  and  therefore  sued  the  grantee  in 
Chancery  to  take  a  rateable  part  of  the  rent,  according  to  the  lands 
he  held  subject  to  the  distress;  and  notwithstanding  the  Lord 
Chief  Justice  Popham's  Eeport,  who  thought  this  reasonable,  the 
Lord  Chancellor  Egeeton  would  give  him  on  this  bill  no  relief, 
but  ordered  that  he  should  exhibit  his  bill  against  the  rest  of  the 
tenants  and  grantee  both,  the  one  to  show  cause  why  they  should 
not  contribute,  the  other  why  he  should  not  accept  of  the  rent 
equally ;  otherwise  it  was  no  reason  to  take  away  the  benefit  of 
distress  from  the  grantee,  which  the  law  gave  him. " 

Three  cases  of  contribution  l>etween  sureties  in  the  time  of 
Charles  I.  are  reported.  In  Pettr  v.  Rich,  1  Ch.  Kep.  34,  the- 
principle  was  established  that  in  equity,  if  one  of  several  co-sureties 
is  insolvent,  the  others  contribute  as  if  he  had  not  been  a  surety. 
There  the  plaintiff  had  paid  the  whole.  In  Morgan  v.  Seymour, 
1  Ch.  Bep.  120,  the  principle  upon  which  the  above-cited  cases 
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from  Gary  and  the  subsequent  leading  case  of  Bering  v.  Lord 
Winchilsea  were  decided  seems  to  be  applied  in  the  fullest  extent 
to  the  case  of  co-sureties,  the  principal  creditor  being  made  a 
party  to  the  suit,  and  the  co-surety  being  ordered  to  pay  direct  to 
the  creditor.     The  report  is  as  follows :  — 

"  The  plaintiff,  with  Sir  Edward  Seymour,  the  defendant,  being 
bound  with  Sir  William  St  Johns  for  the  proper  debt  of  the  said 
St  Johns  to  the  defendant,  Bowland,  in  a  bond  of  £200  for  the 
payment  of  £100,  and  the  said  Bowland  sued  plaintiff  only  on  the 
said  bond,  the  plaintiff  seeks  to  have  the  said  Seymour 
contribute  •  and  pay  his  part  of  the  said  debt  and  damages,  [*  777] 
the  said  St  Johns  being  insolvent  This  Court  was  of 
opinion  that  the  said  Seymour  ought  to  contribute  and  pay  one 
moiety  to  the  said  Eowland,  and  decreed  Eowland  to  assign  over 
the  said  bond  to  the  plaintiff  and  Seymour,  to  help  themselves 
against  the  said  St  Johns  for  the  said  debt. " 

In  Swain  v.  Wall,  1  Ch.  Eep.  150,  the  plaintiff  surety  had  paid 
the  whole  of  the  creditor's  demand,  and  the  only  point  decided 
was  that  his  claim  for  contribution  might  be  controlled  by  express 
contract  In  Hole  v.  Harrison  (1673),  1  Oh.  Cas.  246;  Finch, 
15,  203,  the  rule  in  Peter  v.  Rich  was  followed.  In  1786,  in 
Latvson  v.  Wright,  1  Cox  275,  the  plaintiff  co-surety  had  paid  off 
the  whole  liability,  and  he  sued  for  contribution.  Sir  Lloyd 
Kenyon  said  that  it  had  been  established  ever  since  the  origin  of 
the  Courts  of  equity  that  one  surety  had  a  right  to  call  upon 
another  for  contribution  in  cases  of  this  natura  The  only  ques- 
tion was,  whether  proof  of  payment  by  the  surety  was  enough 
without  proof  that  the  principal  debtor  was  insolvent.  The  argu- 
ments seem  to  show  that  counsel  and  the  Court  thought  that  an 
action  could  be  maintained  by  a  surety  before  he  had  paid  any- 
thing, if  he  could  prove  the  principal  debtor  to  be  insolvent  In 
1787  the  leading  case  of  Bering  v.  Lord  Winchilsea  was  decided 
in  the  Exchequer,  as  a  Court  of  equity,  by  Lord  Chief  Baron  Eybb. 
There,  a  surety  by  bond  for  £4000  to  the  Crown  had  had  judgment 
against  him  at  the  suit  of  the  Crown,  for  nearly  the  whole  amount, 
and  he  filed  his  bill  for  contribution  against  sureties  bound  by  dis- 
tinct bonds  to  the  same  creditor  to  secure  the  same  liability  of  the 
same  debtor,  and  the  only  point  reported  as  argued  or  decided  was 
whether  there  should  be  contribution  between  sureties  bound  under 
distinct  contracts  of  suretyship  without  privity  of  contract  between 
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themselves.  After  deciding  that  the  right  to  contribution  depends 
primarily  not  upon  contract,  but  upon  the  equitable  principle  that 
"  in  equali  jure  the  law  requires  equality  —  the  charging  one 
surety  discharges  the  other,  and  each,  therefore,  ought  to  con- 
tribute to  the  onus, "  the  Court  proceeded  to  declare  the  plaintiff's 
right  to  contribution,  and  ordered  the  other  sureties  to  pay  their 
shares  to  the  creditor.  No  similar  order  is  to  be  found  in  any 
other  case  of  sureties  except  Morgan  v.  Seymour.  But  it  is  in 
strict  accordance  with  the  principle  of  the  cases  cited  from  Gary, 
and  it  is  hardly  possible  to  suppose  that  so  obvious  and  important 
a  matter  as  the  jurisdiction  to  make  such  an  order  could  have 
been  overlooked.  It  appears,  from  the  report  of  the  case  in  2 
Bos.  &  P. ,  though  not  from  the  report  in  1  Cox,  that  the  Crown, 
as  creditor,  was  made  a  defendant  to  the  bill  under  the  name  of 
the  Attorney -General ;  and  there  could  not  have  been  any  object 
in  this  except  that  the  Crown  should  be  controlled  and  prevented 
from  enforcing  its  legal  right  inequitably  against  one  alone  of  the 
sureties.  That  nothing  so  important  was  overlooked  may  be 
inferred  from  the  remarkable  observations  of  Lord  Eldon,  who 
had  himself  argued  the  case,  and  who  said,  in  Craythorne  v.  Swirt^ 
hurne  (1807),  **  In  the  case  of  Bering  v.  Winchilsea,  which  I  recol- 
lect was  argued  with  great  perseverance,  ...  it  is  decided  that, 
whether  they  are  bound  by  several  instruments,  or  not,  whether  the 
fact  is  or  is  not  known,  whether  the  number  is  more  or  less,  the 
principle  of  equity  operates  in  both  cases ;  upon  the  maxim  that 
equality  is  equity :  the  creditor,  who  can  call  upon  all,  shall  not 
be  at  liberty  to  fix  one  with  payment  of  the  whole  debt;  and  upon 
the  principle,  requiring  him  to  do  justice,  if  he  will  not,  the 
Court  will  do  it  for  him.  ...  I  argued  that  case ;  and  was  much 
dissatisfied  with  the  whole  proceeding,  and  with  the  judgment; 
but  I  have  been  since  convinced  that  the  decision  was  upon  right 
principles.  Lord  Chief  Justice  Eyre,  in  that  case,  decided  that 
this  obligation  of  co-sureties  is  not  founded  in  contract,  but  stands 
upon  a  principle  of  equity ;  and  Sir  S.  Romilly  has  very  ably  put 
what  is  consistent  with  every  idea  that,  after  that  principle  of 
equity  has  been  universally  acknowledged,  then  persons,  acting 
under  circumstances  to  which  it  applies,  may  properly  be 
said  to  act  under  the  *  head  of  contract  implied  from  the  [*  778] 
universality  of  that  principle.  Upon  that  ground  stands 
the  jurisdiction  assumed  by  Courts  of  law ;  .  .  .  The  doctrine  of 
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contribution  .  .  .  stands  upon  this ;  that  all  sureties  are  ec  ^^^IIj 
liable  to  the  creditor;  and  it  does  not  rest  with  him  to  detcrziire 
upon  whom  the  burden  shall  be  thrown  exclusively ;  that  eq:iil:rr 
is  equity ;  and  if  he  will  not  make  them  contribute  equally,  this 
Court  will  finally,  by  arrangement,  secure  this  object  * 

Several  other  cases  of  contribution  between  sureties  occur  in  the 
books  in  Lord  Eldok'b  time,  but  in  none  of  them  is  there  any 
reference  to  the  point  in  question.  In  £z  parte  Clifford  (1S02X 
6  Yes.  805  (6  RR  53),  Lord  Eldok  said:  '  The  princip^  is  to 
discharge  all  the  obligations  of  all  the  sureties :  but  they  stand 
with  regard  to  each  other  in  a  relation  which  gives  rise  to  this 
right  among  others,  that,  if  one  pays  more  than  his  piopoitioD, 
there  shall  be  a  contribution  for  a  proportion  of  the  excess  beyond 
the  proportion,  which,  in  all  events,  he  is  to  pay. ' 

In  Craytliome  v.  Smribume,  already  cited.  Lord  Eldok  states 
the  right  of  the  surety  in  these  terms :  "  It  has  long  been  settled 
that,  if  there  are  co-sureties  by  the  same  instrument,  and  the 
creditor  calls  upon  either  of  them  to  pay  the  principal  debt,  or 
any  part  of  it,  that  surety  has  a  right  in  this  Court,  either  upon  a 
principle  of  equity,  or  upon  contract,  to  call  upon  his  co-surety  for 
contribution. ' 

In  Antrobus  v.  Davidson  (1817)  it  was  held  that  the  creditor 
cannot  bring  an  action  quia  timet  against  a  surety  to  force  him  to 
set  apart  money  to  provide  for  the  possibility  of  a  debt  becoming 
due  from  the  principal  debtor.  In  1821,  in  Stirling  v.  Forrester, 
8  Bligh,  575  (22  R  R  69),  in  the  House  of  Lords,  Lord  Redesdalb 
said :  **  The  principle  established  in  the  case  of  Bering  v.  Lord 
Winchilsea  is  universal,  that  the  right  and  duty  of  contribution  is 
founded  in  doctrines  of  equity  ;*  it  does  not  depend  upon  contract 
If  several  persons  are  indebted,  and  one  makes  the  payment,  the 
creditor  is  bound  in  conscience,  if  not  by  contract,  to  give  to  the 
party  paying  the  debt  all  his  remedies  against  the  other  debtors. 
The  cases  of  average  in  equity  rest  upon  the  same  principle.  It 
would  be  against  equity  for  the  creditor  to  exact  or  receive  pay- 
ment from  one  and  to  permit,  or  by  his  conduct  to  cause  the  other 
debtors  to  be  exempt  from  payment  He  is  bound,  seldom  by 
contract,  but  always  in  conscience,  as  far  as  he  is  able,  to  put  the 
party  paying  the  debt  upon  the  same  footing  with  thos^who  are 
equally  bound.  That  was  the  principle  of  the  decision  in  Bering 
V.  Lord   Winchilsea.  ..."  The  question  depends  upon  equity, 
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not  upon  contract,  and  in  this  case  a  contract  is  to  be  implied. 
The  decision  in  Dering  v.  Lord  WinchUsea  proceeded  on  a  prin- 
ciple of  law  which  must  exist  in  all  countries,  that  where  several 
persons  are  debtors  all  shall  be  equal '  In  1861,  in  Reynolds  v. 
Wheder,  10  C.  B.  (N.  &)  560;  30  L  J.  C.  P.  350,  which  was  an 
action  for  money  paid,  Chief  Justice  Ebls  said :  "*  If  one  surety  is 
called  on  to  pay  the  whole  debt,  he  is  entitled  to  have  contribu- 
tions for  his  co-surety. "  And  Mr.  Justice  Williams  said  :"*  It  is 
now  well  established  by  many  cases  that  where  two  parties  stand 
in  the  relation  of  co-sureties,  imd  one  of  them  is  applied  to  for 
more  than  his  share,  he  is  entitled  to  call  upon  his  companion 
for  reimbursement'  But  having  r^ard  to  the  common  law,  as 
settled  by  Davies  v.  Humphreys,  it  seems  plain  that  these  expres- 
sions must  be  understood  as  assuming  actual  payment  by  the  plain- 
tiff of  more  than  his  share.  In  1868,  in  Wooldridge  v.  Norris, 
executors  of  a  surety  obtained  an  order  for  indemnity  and  pay- 
ment by  a  person  who  had  covenanted  to  indemnify  the  testator 
against  his  liability  as  surety,  although  the  executors  had  not 
paid  or  been  sued.  The  judgment,  however,  proceeded  on  the 
particular  terms  of  the  covenant.  In  the  same  year,  in  CruM  v. 
Faine,  37  L.  J.  Oh.  711;  38  Hid.  225;  L  R  6  Eq.  641;  4  Ch. 
441,  where  a  vendor  of  shares  was  entitled  to  be  indemnified  by 
his  vendee  against  calls,  Lord  Hatheblet  declared  the  liability 
of  the  vendee  for  future  calls,  and  ordered  him  to  indemnify  the 
vendor's  estate,  and  to  procure  its  release  or  discharge 
*  either  •by  payment  of  the  calls  or  otherwise,*  with  [*779] 
liberty  to  apply  in  chambers,  &c.  In  1872,  in  Bechervaise 
V.  Zewii,  41  L  J.  C.  P.  161 ;  L.  R  7  a  P.  372,  Mr.  Justice 
Willes  said :  *  The  surety,  ...  as  soon  as  his  obligation  to  pay 
is  become  absolute,  has  a  right  in  equity  to  be  exonerated  by  his 
principal. "  In  1874,  in  Lacey  v.  HiU,  43  L.  J.  Ch.  551 ;  L  R 
18  Eq.  182,  upon  a  creditor's  claim  in  an  administration,  Jessel, 
M.  R ,  said :  "  Whatever  may  be  the  case  at  law,  ...  it  is  quite 
plain  that  in  this  Court  any  one  having  a  right  to  be  indemnified 
has  a  right  to  have  a  sufficient  sum  set  apart  for  that  indemnity. 
It  is  not  very  material  to  consider  whether  he  is  entitled  to  have 
that  sum  paid  to  him,  or  whether  it  must  be  paid  direct  over  to 
the  creditor.  If  the  creditor  is  not  a  party,  I  believe  that  it  has 
been  decided  that  the  party  seeking  indemnity  may  be  entitled 
to  have  the  money  paid  over  to  him."  In  1877,  in  Zloyd  v. 
VOL.  XII. —53 
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Dimmack,  47  L.  J.  CL  398;  7  Ch.  D.  398,  Mr.  Justice  Fry 
refused  to  declare,  prospectively,  the  right  of  the  assignor  of  a 
long  lease  to  indemnity  against  future  breacheq  of  covenant  by  the 
assignee;  and  in  Hughes  Hallett  v.  The  Indian  Mammoth  Gold 
Mines  Company^  the  same  learned  Judge  refused  to  make  an  order 
quia  timet  against  a  person  for  whom  the  plaintiff  held  shares  to 
indemnify  the  plaintiff,  there  being  no  evidence  that  calls  were 
likely  to  be  made ;  but  said :  **  There  have  been,  undoubtedly, 
cases  in  which,  where  a  contract  for  indemnity  existed,  and  a 
right  to  sue  upon  that  contract  had  arisen,  the  Court  has  declared 
the  right  to  indemnity  generally,  and  has  put  matters  in  such  a 
train  that,  when  the  subsequent  right  to  indemnity  should  arise, 
the  indemnity  might  be  worked  out  Some  forms  of  judgments 
in  that  class  of  cases  are  to  be  found .  in  the  last  edition  of  "  Seton 
on  Decrees  "  ;  and  they  show  that  where  a  person  has  taken  shares 
for  another,  and  a  call  has  been  made  which  has  not  been  met  by 
the  person  liable  to  pay  it,  the  trustee  who  is  entitled  to  an 
indemnity  may  obtain  a  declaration  of  his  title  generally,  and 
may  possibly  obtain  liberty  to  apply  from  time  to  time  to  work 
it  out '  So  in  the  similar  case  of  Eobbs  v.  Wayet,  56  L  J.  Ch. 
819 ;  36  Ch.  D.  256,  where  a  call  on  shares  was  also  threatened, 
Mr.  Justice  Kekewich  made  a  declaration  of  the  right  to 
indemnity. 

The  preceding  cases,  from  Cruee  v.  Paine  downwards,  have 
been  referred  to,  not  as  having  any  direct  bearing  on  the  rights  of 
co-sureties,  but  as  throwing  some  light  on  the  nature  and  extent 
of  the  relief  which  can  be  given  in  equity  in  analogous  matters. 
There  are  only  two  remaining  authorities.  In  1881,  in  Hx  parte 
Snowdon,  a  surety  who  had  paid  his  own  share  and  no  more,  and 
who  had  not  been  called  upon  to  pay  more,  issued  a  debtor's  sum- 
mons against  his  co-surety  for  half  of  what  had  been  paid,  and 
he  obtained  an  adjudication  of  bankruptcy,  which  the  Court  of 
Appeal  annulled  on  the  ground  that,  until  a  surety  had  paid  more 
than  his  share,  there  is  no  legal  or  equitable  debt  to  sustain  bank- 
ruptcy proceedings.  Lord  Justice  jAMt^s  is  reported,  in  Law  Bep. 
17  Ch.  D.  p.  44,  to  have  said :  "  I  think  your  proper  remedy  is 
to  call  on  Snowdon  to  pay  the  bank  £541.  .  .  I  believe  the 
proper  course  when  a  surety  is  called  upon  to  pay  a  i)art  of  the 
whole  debt  for  which  he  is  liable  would  be  to  bring  an  action 
against  his  co-sureties  to  compel  them  to  contribute  to  pay  the 
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debt  to  the  creditor,  just  as  he  would  be  entitled  to  call  on  them 
for  contribution  if  he  had  been  sued  by  the  creditor,  asking  that 
he  should  be  indemnified  by  his  co-sureties  against  paying  the 
whole  debt,  or  whatever  risk  he  ran. "  The  report  in  50  Law  J. 
Eep.  Chanc.  540  is  as  follows :  "  The  proper  course  when  a  surety 
is  called  upon  to  pay  the  whole  debt,  for  which  he  is  liable  with 
his  co-surety,  is  to  call  upon  his  co-surety  for  contribution,  and  to 
indemnify  him  against  paying  the  whole ;  and  the  only  mode  in 
which,  in  equity,  you  can  compel  a  co-surety  to  pay  his  propor- 
tion of  the  debt  is  to  show  that  you  have  paid  your  proportion, 
or  more  than  your  proportion,  of  the  debt,  and  are  liable  for 
the  residua*  In  29  W.  R,  654,  it  is:  "The  proper 
•  course  when  a  surety  is  called  upon  to  pay  the  whole  [*  780] 
debt  for  which  he  is  liable  would  be  to  call  upon  his  co- 
sureties for  contribution,  just  as  he  would  be  entitled  to  have  done 
if  a  bill  had  been  filed  against  him  by  the  principal  creditor,  ask- 
ing that  he  should  be  indemnified  against  paying  the  whole. "  In 
1883,  in  Macdonald  v.  Whitfield,  52  L  J.  P.  C.  70,  8  App.  Cas. 
733,  Lord  Watson  (pro  Cur.^  declared  the  right  to  contribution 
of  a  surety  who  had  not  paid,  but  had  had  judgment  against  him, 
in  this  form :  "  Entitled  and  liable  to  equal  contribution  inter  se, " 
In  Lord  Justice  Lindley's  work  on  Partnership,  p.  374,  it  is 
observed  that :  "  Before  the  passing  of  the  Judicature  Acts,  a  right 
to  contribution  or  indemnity  arising  otherwise  than  by  special 
agreement,  was  only  enforceable  at  law  by  a  person  who  could 
prove  that  he  had  already  sustained  a  loss.  But  in  equity  it  was 
very  reasonably  held  that,  even  in  the  absence  of  any  special 
agreement,  a  person  who  was  entitled  to  contribution  or  indem- 
nity from  another  could  enforce  his  right  before  he  had  sustained 
actual  loss,  provided  loss  was  imminent ;  and  this  principle  will 
now  prevail  in  all  divisions  of  the  High  Court  Therefore,  a  per- 
son who  is  entitled  to  be  thus  indemnified  against  loss  is  not 
obliged  to  wait  until  he  has  suffered,  and  perhaps  been  ruined, 
before  having  recourse  to  judicial  aid.  Thus,  in  the  ordinary  case 
of  principal  and  surety,  as  soon  as  the  creditor  has  acquired  a 
right  to  immediate  payment  from  the  surety,  the  latter  is  entitled 
to  call  upon  the  principal  debtor  to  pay  the  amount  of  the  debt 
guaranteed,  so  as  to  relieve  the  surety  from  his  obligation;  and 
where  one  person  has  covenanted  to  indemnify  another,  an  action 
for  specific  performance  may  be  sustained  before  the  plaintiff  has 
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actually  been  damnified ;  and  the  limit  of  the  defendant's  liability 
to  the  plaintiff  is  the  full  amoimt  for  which  he  is  liable ;  or,  if  he 
is  dead  or  insolvent,  the  full  amount  provable  against  his  estate, 
and  not  only  the  amount  of  dividend  which  such  estate  can  pay. 
In  strict  conformity  with  these  principles,  partners  and  directors 
who  are  individually  liable  to  be  sued  on  bonds  and  notes,  which 
as  between  them  and  their  co-partners  are  to  be  regarded  as  the 
bonds  and  notes  of  the  firm  or  company,  are  entitled  to  call  for 
contribution  before  these  bonds  or  notes  have  been  actually  paid. 
So  a  trustee  of  shares  liable  to  calls  is  entitled  to  be  indemnified 
by  his  cestui  que  trust  against  them  before  they  are  paid. ' 

This  statement  of  the  law  is  an  authority  in  favour  of  the  view 
that  some  relief  can  be  given,  but  it  does  not  specify  the  form  or 
limit  of  the  relief ;  nor  do  any  of  the  authorities  cited  in  the  notes 
throw  any  further  light  on  the  matter.  Nor  have  I  been  able  to 
obtain  assistance  from  English  or  American  writers  on  equity  or 
on  the  law  of  suretyship.  The  plaintiff's  difBculties  have  been 
increased  by  this,  that  an  application  by  her  for  leave  to  use  the 
third-party  procedure  ordinarily  applicable  in  cases  of  contribu- 
tion or  indemnity  was  refused  in  the  administration  action  on 
the  ground  that  the  procedure  is  not  available  in  an  administration 
action.  And  even  if  the  question  had  arisen  upon  third-party 
procedure,  nearly  the  same  diflSculty  would  have  occurred. 

In  this  state  of  the  authorities,  I  think  that,  if  the  plaintiff 
had  made  the  creditor  a  defendant  to  the  present  action,  I  ought 
to  have  held  that  the  allowance  of  the  principal  creditor's  claim 
in  the  administration  action  was  equivalent  to  a  judgment  against 
the  plaintiff*  of  the  whole  amount  of  the  guarantee ;  and  that,  on 
the  precedents  of  Morgan  v.  Seymour  and  Deriiig  v.  Winchilsea, 
the  plaintiff  would  have  been  entitled  to  a  declaration  of  her  right 
to  contribution  and  to  an  order  upon  the  solvent  co-surety  to  pay 
his  proportion  to  the  principal  creditor.  The  principal  creditor 
not  being  a  party,  I  think  that  I  cannot  order  payment  to  him, 
or  directly  prevent  him  from  enforcing  his  judgment  against  the 
plaintiff  alone.  Nor  can  I  at  present  order  the  co-surety  to  pay 
his  half  to  the  plaintiff,  for  the  plaintiff  cannot  give  him  a  dis- 
charge as  against  the  principal  creditor ;  and  this  case  is  not  like 
the  case  of  a  plaintiff  who  merely  claims  indemnity,  as  in  the 
cases  referred  to  by  Sir  George  Jessel,  M.  R  ,  in  Laeey  v. 
[*  781]  HUl,  in  which  no  question  arises  as  to  any  other  *  party. 
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But  I  think  that  I  can  declare  the  plaintiff's  right,  and  make 
a  prospective  order  under  which,  whenever  she  has  paid  any  sum 
beyond  her  share,  she  can  get  it  back;  and  I  therefore  declare 
the  plaintiff's  right  to  contribution,  and  direct  that,  upon  the 
plaintiff  paying  her  own  share,  the  defendant  GuUick  is  to 
indemnify  her  against  further  payment  or  liability,  and  is,  by 
payment  to  her  or  to  the  principal  creditor,  or  otherwise,  to 
exonerate  the  plaintiff  from  liability  beyond  the  extent  of  her  own 
share.  The  plaintiff  must  have  liberty  to  apply  in  chambers,  and 
generally  to  apply. 

A  point  was  made  as  to  the  Statutes  of  Limitation.  The  prin- 
cipal creditor's  claim  was  put  in  in  1879.  But  I  think  that  I 
must  hold  that,  even  if  the  statute  can  begin  to  run  before  the 
surety  has  paid  more  than  his  proportion,  at  any  rate  it  does  not 
run  until  his  liability  is  ascertained;  and  that  did  not  occur 
until  1890. 

There  was  another  point  made,  that  the  plaintiff  ought  to  have 
proved  against  the  estate  of  the  co-surety  Patton ;  but  if  that  were 
so,  so  might  the  defendant  Gullick.  It  is  agreed  that,  if  such 
proof  could  have  been  and  had  been  made,  it  is  to  be  taken  that 
£200  would  have  been  received.  I  think  that  the  plaintiff  and 
defendant  should  each  bear  half  of  this,  and  the  defendant's  lia- 
bility to  the  plaintiff  will  be  reduced  accordingly  by  £100.  I 
think  that  the  plaintiff  acted  reasonably  and  in  the  interest  of  all 
parties  in  resisting  and  reducing  the  principal  creditor's  claim, 
and  that  the  defendant  ought  in  equity  to  contribute  half  the  costs 
of  those  proceedings  —  see  Kemp  v.  Ftnden  (12  M.  &  W.  21,  13 
L.  J.  Ex.  137),  Lawson  v.  Wriglity  and  Hole  v.  Harrison,  I 
therefore  give  judgment  in  that  form  in  favour  of  the  plaintiff, 
with  costs. 

ENGLISH  NOTES. 

The  subject  of  Indemnity,  which  has  been  touched  on  under  the 
topics  "Agency,"  No.  21  (2  R.  C.  519),  and  "Guarantee,"  Nos.  2  and  3 
(p.  470,  ante)^  will  be  more  fully  dealt  with  under  the  topics  "Insur- 
ance "  and  "Principal  and  Surety."  In  the  meantime  the  above  cases 
have  been  chosen  as  illustrating  some  of  the  principles  relating  to 
indemnity  against  a  conditional  and  unascertained  loss. 
The  following  notes  will  supply  further  illustrations:  — 
A.  effects  with  a  guarantee  company  a  policy  to  secure  himself 
against  embezzlement  of  money  by  his  employee,  B.     The  policy  de- 
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Glared  that,  <<  subject  to  the  conditions  herein  contained,  which  shall 
be  conditions  precedent  to  the  right  on  the  part  of  the  employer  to 
recover  under  this  policy,"  the  company  should,  "at  the  expiration  of 
three  months  next  after  proof  satisfactory  to  the  directors  of  the  loss," 
reimburse  any  such  pecuniary  loss  sustained  by  A.  from  the  fraud  or 
dishonesty  of  B.  "as  shall  amount  to  embezzlement  of  money,  and  be 
committed  and  discovered  during  the  continuance  of  the  policy,  and 
within  three  months  of  the  death,  dismissal,  or  retirement  of  the  em- 
ployed." And  it  was  provided  that  "the  employer  shall,  if,  and  when, 
required  by  the  company  (but  at  the  expense  of  the  company  if  a  con- 
viction be  obtained),  use  all  diligence  in  prosecuting  the  employed  to 
conviction  for  any  fraud  "in  consequence  of  which  a  claim  shall  have 
been  made,  &c.  A.  made  a  claim  under  the  policy.  The  company 
pleaded  that  they  had  required  A.  to  prosecute,  but  that  he  had  not 
done  so.  On  demurrer  to  this  plea,  it  was  held  by  the  House  of  Lords, 
reversing  the  judgment  of  the  Irish  Court,  that  the  proviso  constituted 
a  condition  precedent,  and  that  the  plea  was  a  good  defence  to  the 
action.  Lord  Selborxe,  however,  dissented  from  this  judgment  on 
the  ground  that  the  clause  as  to  satisfactory  proof  to  the  directors  was 
inconsistent  with  the  intention  that  the  complete  sifting  of  evidence  in 
a  criminal  Court  should  be  a  condition  precedent.  London  Guarantee 
Co.  V.  Feamley  (H.  L.  1880),  6  App.  Cas.  911,  43  L.  T.  390,  28  W.  R. 
893. 

As  illustrations  of  implied  indemnities  may  be  mentioned  the  right 
of  the  owner  of  goods  which  have  been  lawfully  taken  in  execution  for 
the  debt  of  another,  to  be  indemnified  by  the  latter :  Edmunds  v.  Wal- 
lingford  (C.  A.  1885),  14  Q.  B.  D.  811,  54  L.  J.  Q.  B.  305,  52  L.  T. 
720,  33  W.  R.  647;  the  right  of  a  person  delivering  or  refusing  to 
deliver  goods  on  the  claim  and  peremptory  requisition  of  another  to  be 
indemnified  by  him  in  an  action  for  conversion  by  the  owner:  Duffdale 
V.  LoveHng  (1875),  L.  R.  10  C.  P.  196,  44  L.  J.  C.  P.  197,  32  L.  T. 
155,  23  W.  R.  391;  Letts  v.  Glhhins  (1834),  2  Ad.  &  El.  57;  or  of  any 
person  doing  at  the  express  direction  of  another  an  act  which  is  not 
apparently  illegal  in  itself:  Toplis  v.  Grane  (1839),  5  Bing.  N.  C. 
636,  650.  And  where  A.,  having  been  informed  by  his  correspondent 
B.  of  his  intention  to  ship  a  cargo  of  wheat  per  Argo,  has  requested  a 
bank  to  accept  the  drafts  of  B.  against  bills  of  lading  of  certain  quanti- 
ties of  wheat,  per  Argo^  and  the  bank,  having  accepted  and  paid  the 
drafts  accordingly,  —  it  having  turned  out  that  the  bills  of  lading  were 
forged,  and  no  cargo  shipped,  and  B.,  having  been  prosecuted  and  con- 
victed of  the  forgery,  — A.  was  held  liable,  upon  an  implied  contract  of 
indemnity,  to  reimburse  the  bank.  Wood  v.  Thiedeman  (1862),  1  H. 
&  C.  478,  10  W.  R.  846. 
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An  ingenious  application  of  the  principle  of  implied  indemnity  was 
made  by  the  decision  of  Williams,  J.,  affirmed  by  the  Court  of  Ap- 
peal in  £roderip  v.  Salomon  (1896),  1895,  2  Ch.  323,  64  L.  J.  Ch. 
689,  72  L.  T.  755,  43  W.  R.  612,  in  the  case  of  what  has  been  called 
a  ''one  man"  company,  where  a  trader  avails  himself  of  the  facilities 
of  the  Companies  Act  1862  to  transfer  his  business  to  a  company,  with 
limited  liability,  while  he  himself  retains  the  entire  control  and  con- 
duct of  the  business,  and  the  whole  substantial  interest.  Mr.  Justice 
Williams  held  that  the  sale  of  the  business  purporting  to  be  made  to 
the  company  was  in  substance  no  sale,  but  an  arrangement  for  the  car- 
rying on  of  the  business  of  the  vendor  by  the  company  as  his  agents, 
and  that  the  company  had  a  right  to  be  indemnified  by  their  principal 
against  the  liabilities  to  creditors  of  the  business,  —  the  result  being, 
in  effect,  to  make  the  vendor  personally  liable  for  the  debts  as  if  no 
such  transaction  had  taken  place.  The  Court  of  Appeal  affirmed  this 
view;  the  e£Pect  of  their  judgment  being  to  treat  the  relations  between 
the  vendor  and  the  company,  either  as  that  of  principal  and  agent  or  of 
beneficiary  and  trustee,  —  the  right  to  indemnity  being  the  result  of 
either  alternative.  This  judgment  was,  however,  reversed  by  the 
House  of  Lords  on  the  16th  November,  1896  (reported  s.  n.  Salomon 
V.  Salomon,  1897,  A.  C.  22,  66  L.  J.  Ch.  35),  who  held  that  where  a 
trader  converts  his  business  into  a  limited  company,  under  the  Com« 
panies  Acts,  by  fulfilling  all  the  statutory  conditions,  the  Court  is  not 
entitled  to  go  behind  the  register  and  the  memorandum  upon  a  specula- 
tive analysis  of  the  motives  of  the  transaction ;  and  that  the  mere  fact 
that  the  original  trader  is  virtually  the  sole  owner  of  the  concern,  and 
that  he  has  as  part  of  the  purchase-money  received  debentures  secured 
on  the  business,  do  not  constitute  the  company  his  agent,  or  trustee,  or 
operate  to  postpone  his  security  over  the  assets  to  the  claims  of  the 
unsecured  creditors. 

The  effect  of  the  Mercantile  Law  Amendment  Act  1856  (19  &  20 
Vict.,  c.  97),  s.  5,  has  been  held  to  be  that  the  joint  debtor  who  has 
paid  the  debt  after  judgment  is  entitled  to  the  benefit  of  the  judg- 
ment without  any  formal  assignment  of  it  by  the  other  debtor.  In  re 
McM/n,  Lighthown  v.  McMyn  (1886),  33  Ch.  D.  576,  6o  L.  J.  Ch. 
845,  55  L.  T.  834,  35  W.  R.  179.  A  right  of  distress  is  not  a  security 
or  remedy  which  a  person  liable  with  another  to  pay  rent  can  obtain 
by  paying  it,  because  the  right  of  distress  is  gone  when  the  rent  is 
paid.  In  re  Russell,  Russell  v.  Shoolhred  (C.  A.  1885),  29  Ch.  D. 
254,  53  L.  T.  365. 

The  obligation  under  a  contract  of  indemnity  will  not,  any  more 
than  any  other  legal  obligation,  be  discharged  by  the  mere  expression 
of  an  intention  to  abandon  it,  or  by  conduct  implying  such  intention, 
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although  an  expectation  raised  by  such  conduct  maj  have  been  acted 
on-  Uhadwick  v.  Manning  (P.  a  1896),  1896,  a/c.  231,  65  L.  J. 
P.  G.  42.  This  is  only  an  application  of  the  principle  that  representa- 
tion of  an  intention  in  the  future,  as  distinguished  from  representation 
of  a  fact,  is  a  mere  promise,  and  if  without  consideration,  is  nudum 
pactum  enforceable  neither  at  law  nor  in  equity.  See  Jordan  ▼.  Mimey 
(1864),  5  H.  L.  Gas.  185,  23  L.  J.  Ch.  866,  cited  in  ITR-J). 

AMERICAN  NOTES. 

<<  This  principle  is  uniTersally  recognized,  and  has  been  applied  to  a  great 
variety  of  circums^ees:  *'  1  Brandt  on  Suretyship  and  Guaranty,  sect.  228, 
citing  Antrobw  v.  Davidatm.  See  West  ▼.  Chasten,  12  Florida,  dl5;  Iricky. 
Black,  2  C.  £.  Green  (New  Jersey  Chancery),  189 ;  Bishop  ▼.  Day,  13  Vermont, 
81 ;  37  Am.  Dec.  682 ;  Thigpen  v.  Price,  Phillips  (Nor.  Car.  Eq.),  146 ;  Saylors 
y.  Saylors,  3  Heiskell  (Tennessee),  525 ;  MUler  v.  Stout,  5  Delaware  Chanoery, 
250 ;  Moore  v.  Topliff,  107  Illinois,  241 ;  Stephenson  y.  Tavemers,  9  Grattan 
(Virginia),  398;  Kramer  v.  Farmers*  flr  Mech.  Bank,  16  Ohio,  253;  Markell  v. 
Eichelberger,  12  Maryland,  78 ;  Scribner  v.  Hickok,  4  Johnson  Chancery  (New 
York),  630,  citing  AntrchusY.  Davidson;  Beaver  v.  Beaver,  28  Penn.  State, 
127  ;  Norton  r.  Reid,  11  South  Carolina,  593 ;  Rice  v.  Downing,  12  B.  Monroe 
(Kentucky),  44 ;  Merwm  v.  Austin,  68  Connecticut,  22 ;  Hellams  t.  Abercrombie, 
15  South  Carolina,  110;  40  Am.  Bep.  684;  8  Fomeroy  Eq.  Jur.  sect.  1417 
(citing  Antrobus  v.  Davidson)  ;  Bates  v.  Wiggin,  87  Kansas,  44 ;  1  Am.  St  Bep. 
234. 

A  mortgagee,  who  is  also  surety  for  the  debt  secured  by  the  mortgage,  has 
no  right  to  have  the  mortgaged  premises  sold  before  the  debt  becomes  due, 
although  they  are  dilapidated  and  growing  more  ruinous.  Kent,  Chancel- 
lor, said :  "  The  security  was  taken  with  knowledge  of  the  situation  and 
character  of  the  property,  and  of  the  risks  to  which  it  was  exposed.  It  does 
not  belong  to  the  Coiu*t  to  give  the  party  a  better  security  than  he  elected  to 
take,  where  there  has  been  no  fraud  or  mistake,  nor  any  abuse  or  waste  of 
the  subject.  I  am  not  informed  that  there  exists  any  precedent  for  a  bill 
quia  timet  and  adapted  to  such  a  case.  All  the  cases  in  the  English  law  in 
which  even  a  surety  may  file  a  bill  quia  timet  are  those  in  which  the  debt  was 
due  from  the  principal  debtor;  and  I  do  not  know  of  any  principle  of  equity 
that  wUl  justify  us  in  giving  aid  to  the  surety  before  the  debt  is  due,  where 
the  parties  have  not  provided  in  their  contract  for  such  a  case."  Campbell  v. 
McComb,  4  Johnson  Chancery  (New  York),  534. 
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No.  3.— HOWARD  v.  LOVEGROVE. 
(EX.  1870.) 

RULE. 

Where  a  covenant  or  agreement  to  indemnify  justifies 
the  resistance  of  legal  proceedings,  the  person  indemnified 
is  entitled,  (by  way  of  damages)  to  his  costs  of  defence  as 
between  solicitor  and  client,  and  is  not  restricted  to  party 
and  party  costs. 

Howard  y.  Lovegrove. 

L.  R.  6  Ex.  43-45  (s.  c.  40  L.  J.  Ex.  13;  23  L.  T.  396;  19  W.  R.  188.) 

C(mtra4:i  of  Indemnity,  —  Indemnity  against  Costs, —  Taxed  Costs, --Extra 

Costs. 

In  an  action  by  a  lessee  against  the  assignee  of  the  lease  for  breach  of  a 
contract  by  the  assignee  to  indemnify  the  lessee  against  a  failure  to  perform  the 
covenants  contained  in  the  lease,  the  plaintiff  sought  to  recover,  among  other 
beads  of  damage,  the  whole  costs,  as  well  those  paid  by  him  on  taxation  as 
extra  costs  paid  by  him  to  his  own  attorney,  properly  incurred  as  defendant  in  an 
action  brought  against  him  by  the  lessor  for  breach  of  one  of  the  covenants  in 
the  lease  committed  after  the  assignment :  — 

Held,  that  the  lessee  was  entitled  to  recover  both  the  extra  costs  paid  by  him 
to  his  attorney  and  the  taxed  costs. 

Declaration  by  the  lessee  of  one  Newman  against  the  assignee  of 
the  lease  for  a  breach  of  the  following  undertaking  addressed  to 
the  plaintiff:  *  I,  the  undersigned,  William  Lovegrove,  hereby 
undertake,  in  consideration  of  your  having  this  day  assigned  to 
me  all  your  interest  under  the  agreement  between  yourself  and 
Mr.  Newman,  to  indemnify  you  against  payment  of  rent  and  per- 
formance of  the  covenants  and  conditions  contained  therein,  7th 
March,  1886.*  The  defendant  pleaded,  among  other  pleas,  a 
denial  of  the  breach.     Issue. 

At  the  trial  before  Martin,  B.,  at  the  Middlesex  sittings,  in 
Michaelmas  Term,  1869,  it  appeared  that  the  premises  demised 
being  out  of  repair  in  the  year  1869,  Mr.  Newman  gave  to  the 
plaintiff,  his  lessee,  who  was  under  a  covenant  to  repair,  contained 
in  the  lease,  notice  of  the  amount  at  which  the  dilapidations  were 
valued,  and  of  his  intention  to  bring  an  action  for  that  amount 
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The  plaintiff  communicated  the  contents  of  this  notice  to  the 
defendant,  his  assignee,  who  was  then  in  possession  of  the  premises^ 
and  afterwards  proposed  to  him  to  come  in  and  defend  the  action. 
The  defendant  did  not  adopt  this  course,  and  Newman's  action 
proceeded  against  the  plaintiff,  who  paid  £30  into  Court  That 
sum  was  accepted  by  Newman,  and  a  nolle  prosequi  was  entered. 
The  present  action  was  brought  to  recover  the  sum  of  £30,  and 
the  costs  to  which  the  plaintiff  had  been  put  in  defending  the 
action.  A  verdict  was  found  for  the  plaintiff  for  £72  16«.  lOd., 
£12  98.  4d,  of  which  consisted  of  costs  which  had  not  been 
allowed  on  taxation  between  party  and  party,  but  had  been 
[*  44]  paid  by  the  plaintiff  to  his  *  own  attorney  for  services  ren- 
dered in  the  action  of  Newman  v.  Howard. 
Prentice,  Q.  C. ,  moved  for  a  rule  for  a  new  trial  on  the  ground 
of  misdirection  and  excessive  damages.  The  extra  costs  beyond 
those  allowed  on  taxation  are  not  recoverable  against  the  defend- 
ant, and  the  learned  Judge  should  have  told  the  jury  in  assess- 
ing the  damages  to  exclude  them  from  their  consideration.  In 
Sinclair  v.  Eldred,  4t  Taunt  7,  it  was  held  that  in  an  action  for 
malicious  prosecution  the  plaintifiP  could  recover  no  damages  for 
extra  costs,  and  Mansfield,  Ch.  J. ,  (at  p.  9)  expresses  an  opinion 
that  no  action  can  be  maintained  for  extra  costs  —  i,e.,  costs  in 
excess  of  what  the  law  allows.  In  Grrace  v.  Morgan,  2  Bing. 
N.  C.  534,  commenting  on  Sandback  v.  Thomas,  1  Starkie,  306 
(18  RR  771),  in  an  action  for  an  excessive  distress  the  plaintiff 
was  held  not  entitled  to  recover  anything  beyond  the  taxed  costs  of 
his  replevin  on  the  distress.  Sandbach  v.  Thomas  is  an  authority 
in  conflict  with  these  cases,  but  it  was  a  nisi  prius  decision,  and 
must  be  considered  as  overruled.  Again,  according  to  Cotterill 
V.  Jones,  11  C.  B.  713;  21  L  J.  C.  R  2,  an  action  for  "extra* 
costs  is  under  no  circumstances  maintainable.  In  the  present 
case  the  plaintiff,  it  is  true,  sues  not  in  tort,  but  on  an  express 
contract  of  indemnity.  Still,  the  principle  of  the  authorities  cited 
applies,  and  the  only  proper  measure  of  damage  here  is  the  costs 
ascertained  by  the  usual  course  of  law. 

Kelly,  C.  B. —  In  this  case  I  think  there  should  be  no  rule. 
The  plaintiff  was  liable  in  the  action  brought  against  him  by 
Newman,  and  with  a  view  of  preventing  further  litigation,  after 
notifying  the  action  to  the  defendant,  he  paid  £30  into  Court  in 
satisfaction.     This  he  is,  of  course,  entitled  to  recover.     Then 
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there  are  the  costs  incurred  in  defending  the  action,  as  to  which 
the  question  before  us  arises.  It  is  said  that  the  defendant  cannot 
be  made  liable  for  more  than  such  costs  as  the  master  allows  on 
taxation.  But  I  am  of  opinion  that  all  the  costs  the  plaintifif 
incurred,  both  those  allowed  as  between  party  and  party,  and  also 
those  properly  incurred  in  addition  between  himself  and  his  own 
attorney,  were  necessarily  incurred.  This  being  so,  it  would  be 
unjust,  and  we  should  not  give  its  full  eifect  to  the  con- 
tract of  indemnity  entered  •  into  with  him  by  the  defendant  [*45] 
if  we  were  to  deprive  him  of  these  extra  costs. 

MA.RTIN,  B. —  I  am  of  the  same  opinion.  It  is  admitted  that 
the  plaintiff  ought  to  recover  the  costs  of  the  action  brought  against 
him  by  the  landlord,  and  the  question  is  what  are  these  costs?  I 
should  say  that  they  include  everything  which  his  attorney  could 
recover  against  him.  To  give  him  the  mere  costs  as  taxed  by  the 
master,  who  acts  according  to  a  particular  scale,  would  not  be  a 
complete  indemnification.  I  was  of  this  opinion  at  the  trial,  and 
I  see  i;io  reason  to  alter  it.  It  is  not,  in  my  opinion,  the  duty  of 
the  Judge  in  such  a  case  to  tell  the  jury  that  as  a  matter  of  law 
they  can  give  nothing  beyond  the  taxed  costs.  I  must  add  that  I 
think  the  same  reasoning  would  apply  to  actions  of  tort,  and  I 
am,  therefore,  unable  to  assent  to  the  principle  of  the  decisions 
which  have  been  cited  to  us. 

PiGOTT,  B.  —  I  am  of  the  same  opinion.  The  case  differs  from 
those  which  have  been  referred  to.  Those  were  actions  of  tort, 
but  here  the  action  is  for  the  breach  of  a  contract  of  indemnity, 
and  I  think  the  plaintiff  is  entitled  to  recover  the  whole  of  the 
damages  which  the  jury  gave  him.  He  did  all  he  could  through- 
out He  could  not  repair  himself,  his  assignee  being  in  posses- 
sion ;  he  could  not  prevent  the  landlord  from  bringing  the  action. 
When  it  was  brought  he  informed  the  defendant,  who  might  have 
taken  up  the  defence  if  he  had  liked ;  but  not  taking  that  course, 
the  plaintiff  paid  money  into  Court  in  satisfaction.  Thus,  from 
first  to  last  he  did  nothing  unnecessary,  and  these  costs,  both  taxed 
and  extra,  appear  to  me  the  natural  and  necessary  consequence  of 
the  defendant's  breach  of  contract,  and  to  be  recoverable,  as  com- 
ing within  the  strict  rule  as  to  the  mode  in  which  damages  should 
be  measured. 

Sule  refused. 
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ENGLISH  NOTES. 

Notwithstanding  the  ohservation  of  Ma&tin^  J.,  to  the  effect  that 
the  same  reason  would  apply  to  actions  of  tort^  the  distinction  between 
the  liability  on  an  express  contract  of  indemnity  and  the  liability 
arising  from  a  tort  or  from  a  breach  of  contract  not  being  a  contract 
of  indemnity  has  been  repeatedly  given  effect  to.  It  is  given  effect  to 
by  the  judgment  of  the  Court  of  Exchequer  Chamber  in  a  case  arising 
out  of  a  sub-contract  for  carriage  of  goods.  Baxendale  r.  London^ 
Chatham^  &  Dover  Railway  Co.  (1874),  L.  R.  10  Ex.  35,  44  L.  J.  Ex. 
20,  32  L.  T.  330,  23  W.  R.  167.  See  particularly  the  judgment  of 
QuAiN,  J.,  who  says:  ''If  this  had  been  a  contract  of  indemnity,  dif- 
ferent considerations  would  have  arisen.  In  such  cases,  though  in  form 
there  may  be  two  contracts,  yet  in  substance  there  is  but  one,  and  that 
is  known  to  both  parties;  therefore,  when  an  action  is  brought  against 
the  surety,  it  is  reasonable  for  him  to  call  on  the  principal  to  defend 
it.  But  such  cases  have  no  application  here,  where  there  were  two 
separate  and  distinct  contracts  with  different  stipulations."  The  deci- 
sion of  the  Exchequer  Chamber  in  the  last-mentioned  case  was  followed 
by  the  Court  of  Exchequer  in  a  case  of  pure  tort,  where  a  tramway 
company,  having  incurred  costs  in  defending  an  action  against  a 
person  injured  by  the  defective  construction  of  the  works,  were  held 
not  entitled  to  recover  these  costs  against  their  contractor,  though  they 
were  entitled  to  recover  what  they  had  directly  paid  as  compensation, 
and  although  this  sum  (being  the  result  of  a  compromise)  was  much 
less  than  what  had  been  claimed  and  might  have  been  recovered  by  the 
plaintiff  in  the  original  action,  if  they  had  not  defended  it.  Fisher  r. 
Val  de  Travers  Asphalte  Co.  (1876),  1  C.  P.  D.  511,  46  L.  J.  C.  P. 
479,  35  L.  T.  366. 

Mention  may  here  be  made  of  the  facilities  now  given  by  the  Rules 
of  Court  (R.  S.  C.  Ord.  16,  R.  48)  for  bringing  in  the  person  against 
whom  indemnity  is  claimed  by  a  third-party  notice.  It  has  been  held 
that  this  procedure  may  take  effect  whether  the  right  to  indemnity 
has  arisen  before  or  after  the  commencement  of  the  action.  JEdison  dk 
Swan  Electric  Light  Co.  v.  Holland  (1886),  33  Ch.  D.  497,  56  L.  J. 
Ch.  124,  55  L.  T.  587,  35  W.  R.  178. 

The  Court  has  refused  leave  to  employ  this  procedure  in  a  case  where 
A.  let  to  B.  with  covenant  to  repair,  and  B.  let  to  C.  with  covenant  in 
similar  terms;  and  B.  in  an  action  brought  against  him  by  A,  sought  to 
bring  in  C.  under  a  third-party  notice.  But  it  was  held  that  here  there 
was  no  question  of  indemnity;  for  though  the  covenants  were  similar, 
the  measure  of  damages  might  be  totally  different.  Pontifex  v.  Foord 
(1884),  12  Q.  B.  D.  152,  53  L.  J.  Q.  B.  321,  49  L.  T.  808,  32  W.  R. 
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316.  And  it  was  further  held  in  Speller  v.  Bristol  Steam  Navigation 
Co.  (1884),  13  Q.  B.  D.  96,  53  L.  J.  Q.  B.  322,  50  L.  T.  419,  32  W.  R. 
670,  that  the  procedure  does  not  apply  to  a  claim  over  against  a  third 
party  arising  4ipon  an  action  for  a  tort,  and  that  a  person  is  only  en- 
titled to  < indemnity"  within  the  meaning  of  the  rule  where  there  is 
a  contract,  express  or  implied,  to  that  efEect. 

AMERICAN  NOTES. 

That  a  surety,  defending  in  good  faith  and  on  reasonable  grounds,  and 
incurring  and  paying  costs,  may  recover  them  from  the  principal,  is  held  in 
Hulfitt  V.  Soullard,  26  Vermont,  205;  Feamter  v.  WithrotOt  12  West  Virginia, 
611 ;  Wynn  v.  Brooke,  5  Rawle  (Penn.),  106 ;  McKee  v.  Campbell,  27  Michigan, 
497 ;  Apgar's  Adm'r  v.  HUer,  4  Zabriskie  (New  Jersey  Law),  812 ;  Bonney  v. 
Seely,  2  Wendell  (New  York),  481;  BeeHey  v.  Munson,  22  Connecticut,  299; 
Whitworth  V.  Tilman,  40  Mississippi,  76 ;  May  v.  May,  19  Florida,  873;  Cran- 
mer  v.  McSwords,  26  West  Virginia,  412. 

Whether  counsel  fees  are  recoverable  in  an  action  on  an  injunction  bond 
is  a  vexed  question,  elaborately  treated  by  Mr.  Beach  (1  Inj.,  sects.  203- 
210). 
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